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PREFACE 


TO 


THIS  SEVENTH  EDITION. 


The  last  edition  of  Bacon's  Abridgement  was  published 
in  I8O7 ;  but  that  edition  was  merely  a  reprint  of  the 
fifth  edition,  pubUshed  in  1798.    The  task,  therefore, 
devolved  on  the  Editors  of  the  present  edition,  of  in- 
corporating into  the  various  titles  of  the  work  the 
decisions  and  statutes  which,  during  thirty-three  years>« 
have  so   materially  qualified,  confirmed,  and  reversed 
the  law   as  laid  down  in   the  last  corrected  edition. 
To  the   profession,  for  whom  the  work  is   designed, 
the  extent  and  labour  of  this  task  will  in  a  great  de- 
gree account  for  the  delay  which  has  occurred  in  the- 
publication  of  the  present  edition.     The  second,  third, 
and  fourth  volumes  were  prepared  by  the  former  Editor, 
Sir  Henry  Gwillim,  above  ten  years  since,,  and  were 
then  printed ;   but  his  ill  state  of  health  preventing 
his  proceeding  with  the  work,  the  completion  of  it  was 
entrusted,  several  years  ago,  to  the  present  Editor,  who  is 
responsible  for  the  first,  fifth,  sixth,  seventh,  and  eighth 
volumes^  and  for  the  "  Addenda,'*  which  it  became 
indispensable  to  append  to  the  three  volumes  printed 
by  Sir  Henry  Gwiltim.   The  improvements  made  by  that 
gentleman  in  the  edition  of  1798,  in  correcting  and 
verifying  the  references,  in  retrenching  repetitions  and 
redundancies,  in  expunging  unintelligible  passages,  and 

A  4  generally^ 
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generally,  in  purifying  and  perfecting  the  text,  left 
comparatively  little  to  be  done  by  the  Editors  of  this 
edition,  except  (what  indeed  was  of  itself  difficulty  and 
toil  sufficient)  the  -  introduction  into  the  work  of  the 
decisions  pronounced  by  the  several  courts  and  of  the 
statutes  enacted  since  the  edition  of  1798.  In  exe- 
cuting this  task,  in  the  five  volumes  for  which  he  is 
answerable,  the  present  Editor  has  endeavoured  to 
adapt  the  new  matter  to  the  old  text  in  the  most 
convenient  and  suitable  shape,  so  that  the  text  and 
notes  may  present  a  connected  and  accurate  view  of 
the  former  state  of  the  law,  of  the  changes  it  has  under- 
gone, and  of  its  condition  at  this  day  on  the  various 
subjects  treated  of.  Where  the  new  matter  introduced 
is  short,  where  it  forms  a  concise  qualification,  confirm- 
ation, or  contradiction  of  the  old  text,  it  is  generally 
inserted  in  the  shape  of  a  note,  in  which  form  the 
Editor  has  also  carefully  printed  all  observations  or 
inferences  not  resting  on  the  certain  authority  of  de- 
cided cases.  Where,  however,  the  additions,  whether 
of  adjudications  or  statutes,  are  of  considerable  extent, 
it  seemed  more  convenient  to  engraft  them  into  the 
text  of  the  work  than  to  crowd  them  into  the  less 
convenient  form  and  the  minute  type  of  notes.  In  all 
cases,  whether  they  occur  in  the  body  of  the  work  or 
in  the  notes,  the  additions  to  this  edition  are  carefully 
distinguished  by  being  inserted  within  these  marks  ||  ||, 
a  mark  used  both  by  Sir  Henry  Gwillim  in  the  three 
volumes  which  he  edited,  and  by  the  present  Editor 
in  the  five  volumes!  for  which  he  has  stated  himself 
to  be  responsible.  The  marks  [  ]  distinguish  the 
additions  made  by  Sir  Henry  Gwillim  in  the  edition  of 
1798,  and  the  marks  *,  t,  t,  indicate  the  labours  of 
former  editors^ 

The  Editor  has  in  some  instances  availed  himself  of 
extracts  from  Treatises  of  acknowledged  accuracy  or 

authority 
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authority  on  the  subjects  under  consideration.  Where 
the  result  of  a  series  of  decisions  has  been  concisely 
stated  by  a  text  writer  intimately  acquainted  with  the 
particular  branch  of  law,  the  Editor  could  not  hope  to 
improve  on  such  an  abridgement  either  in  accuracy  or 
perspicuity.  He  believes  that  in  all  such  cases  he  has 
acknowledged  the  obligation  by  reference  to  the  author 
to  whom  it  is  incurred. 

It.  did  not  fall  within  the  scope  of  the  Editor's  duty 
to  render  the  work  a  complete  modem  abridgement  of 
the  law,  desirable  and  useful  as  such  a  work  might  be 
to  the  profession.  He  has,  therefore,  on  the  one  hand, 
neither  added  new  titles  to  the  work,  not  has  he,  on 
the  other,  felt  at  liberty  to  expunge  matter  on  the 
ground  of  its  having  grown  obsolete  and  useless,  or 
of  its  being  now  only  useful  to  the  historical  and  curious 
enquirer.  Of  this  description  must  be  considered  a 
great  part  of  titles  "  Appeal,'*  «  Papists  and  Popish 
Recusants,"  "  Praemunire,*'  *'  Scandalum  Magna- 
TUM,'*  "  Summons  and  Severance,"  "  Wager  of 
Law,**  <*  Warranty.*'  The  Editor  conceived  himself 
to  stand,  as  to  this  point,  in  a  very  different  situation 
&om  the  author  of  an  original jwork. 

Though  the  Editor  has  introduced  no  new  titles,  he 

has  inserted  subdivisions  of  some  of  the  heads,  and  has 

also,  in  some  instances  (as  in  titles    "  Agreement,*' 

•'Annuity,*'  "Bankrupt,**  "Legacies  and  Devises,** 

"  Stamps,*')   occasionally   transposed  and  rearranged 

the  matter,    for  the  sake  of  greater  perspicuity  and 

iacility  of  reference.      He  has  been  careful,  however, 

not  to  confuse   his  own  additions  with  the  previous 

text  of  the  book,  but  has  invariably  marked,  as  above 

mentioned,  whatever  rests  on  no  better  authority  than 

his  own. 

Although 
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Although  the  Editor  has  endeavoured  to  consult 
brevity  in  the  additions  as  much  as  was  consistent  with 
perspicuity,  and  with  the  style  of  dissertation  in  which 
the  Abridgement  is  written,  the  work  has  necessarily 
been  enlarged  by  the  addition  of  a  volume,  and  by 
much  increasing  the  bulk  of  all  the  volumes.  The 
extent  of  the  additions  to  this  edition  may  be  estimated 
from  the  fact,  that  the  cases  in  the  index  are  about 
twice  the  number  of  those  in  the  former  edition,  and 
there  is  an  increase  of  about  fifteen  hundred  pages. 

The  Editor  begs  to  acknowledge  here  some  very 
useful  assistance  which  he  received  from  Mr.  Blanshard, 
Barrister  at  Law  (now  of  York,)  in  preparing  the  titles 
in  the  fifth  volume  from  "  Legacies  and  Devises  " 
to  "  Monopoly,**  both  inclusive. 

The  Editor  cannot  send  the  work  forth  to  the  pro- 
fession without  earnestly  bespeaking  their  candid  indul- 
gence for  its  errors,  omissions,  and  imperfections.  He 
can  hardly  venture  to  hope  that  these  are  not  numerous 
in  a  work  so  extensive,  so  difficult,  and  so  multifarious, 
which  has  often  exceeded  the  Editor's  powers  and  has 
always  tasked  his  industry,  and  which  has  been  neces- 
sarily completed  in  the  intervals  of  his  professional 
avocations  as  a  Special  Pleader  and  a  Barrister. 


C.  E.  DODD, 


King's  Bench  Walk,  Temple, 
Michaelmas  Term,  1831. 


PREFACE 


TO 


THE   FIFTH  EDITION. 


It  was  the  hard  fate  of  the  excellent  writings  of  the 
late  Chief  Baron  Gilbert,  to  lose  their  Author,  be- 
fore they  had  received  his  last  corrections  and  improve- 
ments, and  in  that  unfinished  state  to  be  thrust  into  the 
world,  without  even  the  common  care  of  an  ordinary 
editor.     Those  invaluable  tracts  were  for  the  most  part 
published  not  only  with  all  their  original  imperfections, 
without  any  attempt  to  supply  their  defects,  or  explain 
or  correct  what  seemed  in  them  perplexed  or  erroneous ; 
but  with  all  the  improprieties  and  inaccuracies  which 
the  ignorance  and  neglect  of  the  amanuenses,  whom 
the  Author's  infirmities  compelled  him  to  employ,  could 
accumulate  upon  them. 

Some  of  those  tracts,  it  is  well  known,  fell  into  the 
hands  of  the  Compiler  of  the  present  work,  and  from 
tliem  the  materials  of  the  greater  part  of  it,  as  far  as 
the  title  "Simony,"  were  collected.  Unfortunately,  our 
Compiler  had  not  the  most  happy  dispositions  for  the 
work  he  had  undertaken,  nor  were  those  parts  of  the 
learned  Judge's  writings  which  appeared  in  the  New 
Abridgement  much  better  prepared  to  meet  the  public 
eye,  than  the  other  tracts,  which  had  been  published  by 
persons  to  whom  chance  or  an  undistinguishing  choice 
had  committed  the  inspection  of  the  press. 

In 
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In  the  course  of  the  work,  Mr.  Bacon  seems  to  have 
made  different  use  of  the  materials  that  lay  before  him, 
sometimes  taking  the  tracts  at  length,  sometimes  giving 
only  extracts  from  them  :  but  whether  he  inserted  the 
whole  of  any  tract,  or  only  a  part  of  it,  we  have 
reason  to  think,  he  inserted  it  just  as  he  found  it.  If 
the  Author,  in  different  treatises,  in  order  to  make 
each  treatise  perfect  within  itself,  introduced  the  same 
matter  conveyed  in  the  same  expression,  the  Com- 
piler implicitly  copied  it,  and  under  different  titles  of 
his  work  introduced  the  same  passages  to  the  extent  of 
several  pages.  If  the  manuscripts  were  in  any  part 
defective,  if  the  subjects  were  but  partially  treated  of 
in  them*,  the  titles  which  related  to  those  subjects  were 
left  equally  defective  in  the  Abridgement.  The  Com- 
piler seemed  to  have  as  little  inclination  to  supply  the 
deficiences  of  his  Author,  as  he  had  sagacity  to  mark 
or  correct  his  errors. 

With  these  defects  and  redundancies  the  work  has 
passed  through  three  subsequent  editions;  the  only 
anxiety  discoverable  in  the  later  editors  being  to  crowd 
it  with  reference  to  cases  inapposite  to  the  point  in  the 
text,  and  which,  at  the  best,  had  only  some  relation  to 
remote  branches  of  the  general  subject. 

In  prieparing  the  present  Edition  for  the  press,  it  has 
been  the  first  care  of  the  Editor  to  retrench  what  was 
redundant  in  the  work,  and  to  expunge  what  appeared 
to  him  impertinent  In  retrenching,  he  has  substituted 
reference  for  repetition ;  and  where  the  same  matter 
which  had  occurred  under  one  title  seemed  naturally  to 
fall  under  and  belong  to  another,  he  has  referred  to  the 

^  It  should  seem,  from  some  manuscript  treatises  of  this  author  in 
the  possession  of  Mr.  Hargrove,  which  have  never  appeared  in  print, 
that  he  had  formed  and  actually  executed  the  comprehensive  plan 
of  writing  distinct  treatises  upon  every  branch  of  the  law,  except 
the  criminal  jurisprudence. 

preceding 
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preceding  tide,  instead  of  introducing  it  again.  In  ex- 
punging, he  has  not  indulged  himself  in  any  arbitrary 
or  capricious  hcence  j  nor  has  he  presumed  to  strike  out 
one  supervenient  authority  of  a  later  editor,  before  he 
bad  satisfied  himself  by  careful  examination  that  it  had 
no  pretensions  to  the  place  it  affected  to  occupy. 

In  the  original  text  he  has  rarely  ventured  to  make 
any  alteration,  except  where  it  was  manifestly  corrupted 
by  the  carelessness  of  the  copyist  or  of  the  press,  or 
rendered  perplexed  by  the  want  of  due  attention  to 
punctuation.  One  or  two  passages,  indeed,  where  the 
meaning  could  not  be  collected  either  from  the  ex- 
pression or  the  references,  he  thought  himself  at  liberty 
to  expunge.  Conjectural  emendation  is  not  admissible 
in  a  work  of  this  kind  ;  and  he  trusts  no  man  will  com- 
plain of  the  loss  of  nonsense. 

He  has  attempted  to  mark,  and  guard  his  readers 
against,  the  mistakes  of  the  author :  but  he  is  sensible 
that  many,  too  many,  erroneous  passages  have  been 
suffered  to  pass  without  observation.     In  the  course  of 
so  long  a  work,  it  cannot  be  expected  that  the  exertions 
of  the  mind  should  be  always  equal,  or  that  it  should 
always  be  alike  disposed  to  proceed  in  the  task  it  had 
undertaken.     It  must  occasionally  sicken  at  some  parts 
of  the  labour  as  beneath  its  attention,  and  shrink  from 
others  as  beyond  its  powers.     It  is  well  known  that  the 
most  obvious  errors  sometimes  most  easily  escape  de- 
tection.    In  reading,  every  man  must  have  felt  that  his 
mind  is  sometimes  more  attentive  to  its  own  precon- 
ceptions on  the  subject,  than  to  the  ideas  of  the  author; 
and  the  better  it  is  satisfied  with  the  rectitude  of  the 
former,  the  more  steadily  it  pursues  them,  and  the  less 
sensible  it  is  of  the  aberrations  of  the  latter.     The 
form,  too,  in  which  error  presents  itself  to  us,  may  help 
to  facilitate  its  escape  :  it  is  more  likely  to  pass  silently 
and  unobserved  when  proposed  in  the  form  of  a  simple 

affirmation, 
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affirmation,  than  when  it  challenges  our  enquiry  in  that 
of  an  interrogation.  We  often  readily  admit  upon  a 
statement  what  we  should  instantly  deny,  if  it  were 
offered  to  us  in  the  way  of  question. 

It  should  be  observed,  that,  even  where  the  Editor 
has  detected  error,  he  has  not  always  immediately 
apprised  his  reader  of  it :  he  has  sometimes  subjoined 
his  remarks  upon  the  erroneous  passage  at  the  end  of 
the  division  where  it  has  occurred:  he  has  at  other 
times  left  its  confutation  to  its  inconsistency  with  the 
better-considered  and  more  recent  determinations  which 
he  has  afterwards  introduced. 

In  the  additions  he  was  to  make,  he  found  it  necessary 
to  prescribe  to  himself  some  limitations :  he  therefore 
in  general  attempted  no  more  than  to  fill  up  the  chasms 
that  were  left  under  those  general  divisions  into  which 
he  found  the  work  already  disposed,  and  then  to  engraft 
upon  the  whole  the  later  decisions.  He  has  indeed  given 
two  new  titles,  viz.  "  Pischary,"  and  "  Set-off  j  **  and 
he  knows  that  he  might  have  given  others,  as  the  work  is 
at  present  far  from  a  complete  abridgement  of  the  law. 
But  he  had  neither  time  nor  encouragement  to  go  far- 
ther. Besides,  much  of  the  learning  which  is  wanting, 
is  to  be  met  with  in  books  that  are  in  every  one's  hand : 
and  what  was  to  have  been  gleaned  from  other  writings 
of  the  same  kind,  though  it  might  have  increased  the 
bulk  of  the  work,  would  not  have  added  to  its  intrinsic 
value,  or  have  done  any  credit  to  the  industry  or  in- 
tegrity of  the  Editor.  If  there  should  be  some  who 
complain  that  more  might  have  been  done,  there  will 
be  others,  he  fears,  who  will  say,  perhaps  with  more 
justice,  that  much  of  that  which  has  been  done  might 
have  been  spared. 

As  the  Abridgement  is  written  in  the  style  of  disserts 
ation,  he  has  in  his  additions  availed  himself  largely  of 

those 
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those  tracts  which  have  been  published  upon  different 
parts  of  the  law,  and  received  the  approbation  of  the 
profession.  He  has  been  in  general  careful,  whenever 
he  has  made  an  exti'act  from  any  of  those  tracts,  to 
acknowledge  the  obligation  by  reference  to  the  work 
itself!  If  he  has  in  any  instance  (and  he  may  have  done 
so  in  many)  neglected  to  make  such  reference,  the 
author  may  be  assured  that  it  was  by  mere  accident  or 
inadvertency,  and  not  from  any  design  to  take  to  him- 
self the  credit  of  another  man's  labours.  But  wherever 
such  omission  may  have  been  made,  let  not  the  author 
be  under  any  uneasiness:  the  world  will  too  easily 
distinguish  what  properly  belongs  to  the  Editor. 

He  thought  himself  at  full  liberty  to  transplant  into 
the  work  as  much  of  the  Chief  Baron  Gilbert's  tracts 
as  he  had  occasion  for :  it  was  in  truth  only  re-uniting 
disjointed  members,  many  parts  of  the  work  itself  being 
only  parts  of  several  of  those  tracts.  One  of  the  learned 
Judge's  treatises,  viz.  the  Treatise  upon  the  Doctrine  of 
Remainders,  from  which  the  collections  in  the  Abridge- 
ment under  that  title  were  extracted,  he  has  been  enabled 
to  give  entire  by  the  kindness  of  Mr.  Hargrove.  The 
manuscript  had  been  purchased  by  that  gentleman  at  no 
inconsiderable  price;  but,  disdaining  all  private  con- 
siderations where  the  interests  of  that  profession,  of 
which  he  is  so  distinguished  an  ornament,  seemed  in 
any  degree  concerned,  he  made  a  voluntary  tender  of 

to  the  Editor,  as  soon  as  he  was  informed  that  he 
was  engaged  in  preparing  another  edition  of  the  present 
work.  By  this  generous  act,  Mr.  Hargrave  has  highly 
flattered  the  Editor,  and  has  added  one  more  to  the 
many  obligations  his  profession  were  already  under 
to  him. 

The  Editor  has  been  anxious  to  separate  his  own 
additions,  and  those  of  preceding  editors,  from  the 
ori^nal  work.     Whatever,  therefore,  he  is  responsible 

for. 


J 
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for,  is  included  between  crotchets,  thus  [  ]  ;  whilst  the 
insertions  of  the  other  editors  are  distinguished  by  one 
or  other  of  these  marks,  •,  t,  t.  It  is  well  known 
that  Mr.  Bacon  did  not  live  to  carry  the  work  any 
farther  than  to  the  title  "  Sheriff,"  inclusive,  and  that 
the  remainder  was  added  by  Mr.  Serjeant  Sayer  and 
Mr.  Ruffhead.  It  was  not  thought  necessary  to  give 
any  distinguishing  marks  to  this  latter  part :  it  seemed 
sufficient  to  give  this  intimation  of  it. 

HENRY  GWILLIM. 

Boswell-Court, 
Michaelmas  Term,  1797. 


ABATEMENT. 


ABATEMENT,   in  the  general  acceptation  of  the  word,  gilb.  Hist, 
signifies  a  plea  put  in  by  the  defendant,  in  which  he  shews  rp^^he^jerf. 
cause  to  the  court  why  he  should  not  be  empleaded;   or,  if  vadon  and  dif- 

ggpleaded,  not  in  the  manner  and  form  he  now  is.  ferent  senses 

of  the  word. 
AJtcment  in  our  law,  see  5  BI.  Comm.  168.  Co.  Litt.  134.  b.  181 .  a.  242.  b.  271.  a.  277.  a. 
FjBch's  hsm,  195.  Pleas  to  the  jurisdiction,  and  to  the  person  of  the  plaintiff  are  pleas  in 
^efaifity,  snid  only  in  the  nature  of  pleas  in  abatement,  rleas  in  abatement,  strictly  such,  are 
^tm  to  the  writ.  Finch's  Law,  962.  5  Black.  Comm.  301.]  For  the  order  of  pleading,  see 
ok  PIms  4md  PUadrngg^iA). 

We  will  consider  this  title  in  the  fellowinff  order,  though 
Kvenl  of  its  divisions  are  more  largely  treated  of  under  their 
prcper  heads. 

(A)  Of  Pleas  to  the  Jurisdiction  of  the  Court. 

(B)  To  the  Person  of  the  Plaintiff. 

1.  Ouilawiy. 

S.  Bxeommunkaiion. 

5.  JBienage. 

5.  Popish  Becusancjf. 
|6.  CavertfMre.i 

(C)  Of  Pleas  in  Abatement  with  respect  to  the  Per- 
son of  the  Defendant ;  and  herein  of  privileged 
Persons. 

(D)  Of  Misnomer  and  want  of  Addition. 

(E)  Of  Abatement  by  the  Demise  of  the  King. 

(F)  By  the  Death  of  Parties. 
^G)  By  reason  of  Coverture. 
(H)  By  a  Defect  in  the  Writ 

(I)  By  the  Writ's  not  agreeing  with  the  Count 
Voul.  ^  <K)  Where 
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(K)  Where  the  Writ  is  abated   de  Facto^   or  only 
abateable. 

(L)  Where  the  Writ  shall  abate  in  toto,  or  in  Part. 

(M)  Where  it  shall  abate  by  Reason  of  another  Action 
brought  for  the  same  Thing.. 

(N)  Where  a  Person  may  plead  in  Bar,  or  in  Abate- 
ment. 

[(O)  Dilatory  Pleas,  how  restrained.] 

(P)  Of  the  Manner  of  pleading  in  Abatement,  and 
the  Proceedings  and  Judgment  on  such  Plea. 

[(Q)  Of  the  Writ  by  Journies  Accompts.J 

(R)  Foreign  Plea. 


(A)  Of  Pleas  to  the  Jurisdiction  of  the  Court. 

Glib.  Hist  A  PLEA  to  the  jurisdiction  of  the  Court  must  be  put  in  be- 
C.P.  187.  fore  (flr)  any  imparlance,  for  by  craving  leave  to  imparl,  the 

7  Barnes  defendant  submits  to  the  jurisdiction. 

534.  [(a)  But  after  a  general  special  imparlance,  that  is,  an  imparlance  with  a  general  saving 
of  all  manner  of  exceptions,  it  seems  that  it  may  be  pleaded :  but  the  granting  of  such  an  im- 
parlance is  discretionary  in  the  court,  and  it  cannot  be  had  but  by  special  motion.  Grant  v. 
Lord  Sondes,  2  Black.  K.  1094.  Wentworth  v.  Squib,  1  Lutw.  46.  IS  Mod.  £29.  S.  C.  Clap- 
ham  V.  Lenthal,  Hardr.  365.  Barrington  v.  Venables,  Rajrm.  34.]  ||And  if  the  defendant 
plead  such  a  plea  after  a  special  imparlance,  with  a  saving  only  of  all  exceptions  to  the  writ,  &c. 
though  the  plea  is  demurrable  it  is  not  a  nullity.   Gode&oy  v.  Jay,  6  Bing.  616.|| 

The  defendant  must  plead  in  propria  persond^  for  he  cannot 
plead  bv  attorney  without  leave  of  the  Court  first  had,  which 
leave  acknowledges  the  jurisdiction;  for  the  attorney  is  an  officer 
of  the  Court ;  and  if  defendant  puts  in  a  plea  by  an  officer  of  the 
Court,  that  plea  must  be  supposed  to  be  put  in  by  leave  of  the 
Court 
Co.  Litt.  127.  He  must  make  but  half  defence;  for  if  he  makes  full  defence 
Gilb.  Hist.        quando  et  ubi  atria  consideraveritj  &c.  he  submits  to  the  jurisdic- 

Ventr!  334.       ^^^^  ^^  *^  Court 

Alexander  v.        ||But  a  plea  which  goes  no  farther  than  ^*  defending  the  force 

Mawman,        and  injury  when,  S^cJ*  is  not  a  full  defence,  the  **  4"^."  unplying  a 

Willes's  R.  40.  full  Qf  1^  ^nif  defence  accordinir  as  the  one  or  the  other  is  re- 

Wilkes  V.  •  v    II 

Williams,        quisite.|| 

8  Term  R.  631. ;  and  3  Bos.  &  Pull.  9.  (a) 

Doctr.  PI.  S24.       Every  plea  to  the  jurisdiction  must  state  another  jurisdiction* 
Mostyn  v. 

Fabrigas,  Cowp.  17S.    Earl  of  Derby  v.  Duke  of  Athol,  1  Yes.  S05.    3  Yes.  357.    Rex  v. 
Johnson,  6  East,  585. 

Attorney  Ge-       [^  pleft  that  the  suit  is  of  visitatorial  cognizance,  must  shew 

the 


(B)  To  the  Person  of  the  Plaintiff.  S  ' 

Ac  extent  of  the  visitor's  authority,  and  aver  that  he  is  able  to  neral  y.  Tal- 
do  complete  justice.]  *^*'  ^  Vc*« 

_  -,  .  S  Atk.  662. 

J>.  t.    Green  t.  Rutherforth,  1  Ves,  474.  and  Rex  v.  Bland,  B.  R.  Mich.  1 4  G.  s.  there  cited. 

See  tit  CouBTs,  and  their  Jurisdiction  in  general. 

(B)  To  the  Person  of  the  Plaintiff. 

1.  QT  OutUanry. 

QUTLAWRY  in  the  plaintiff  is  a  good  plea  in  abatement,  Gilb.  Hist, 
for  he  thereby  loses  his  liberam  tegenii  and  is  out  of  the  pro-  C.  P.  1 96, 
tection  of  the  law;  for  not  having  been  amenable  to  the  law,  he  i97.Litt.Sect. 
ooght  not  to  have  any  privilege  or  benefit  from  it.  Jg^*  But  n"* 

Ban  shall  be  said  to  be  outlawed  till  the  return  of  the  exigent    Bro.  Nonability,  25. 28. 
A«s.49.    Djer,229. 

But  outlawxy  does  not  entirely  abate  the  writ,  but  is  only  a  Co.Litt.  128. 

tonporary  inapediment  that  disables  the  plaintiff  from  proceed-  o?d!^/ch  ^^' 

iflg;  for  upon  obtaining  a  charter  of  pardon,  or  reversing  the  97. 
outlawry,  he  is  restored  to  hb  law,  and  can  oblige  the  defendant 
to  plead  to  the  same  writ 

Outlawry  in  a  personal  action  goes  only  to  personal  actions,  in  Doctr.  H.  597. 

Kspect  of  the  person ;  but  outlawry  in  felony  goes  to  actions  ge-  f '®*  ^^  ^-  ^' 

aerally.  o       19. 

See  further  tit  Outlawry  (D),  S.  2.  8. 

I  And  as  to  pleading  outlawry  in  equity,  see  ibid,  and  I  Sim. 
&  Stu.  225.  720.  1  Ves.& B.  184.  1  Vern.184.0 

2.  Excommunication. 
See  tit  Excommunication  (C),  (D). 

S.  Alienage. 
See  tit  Aliens  (D),  (E). 

4.  Premunire. 

Persons  attainted  of  a  premunire  are  incapable  of  bringing  Gilb.  Hist. 
«y  actkm,  for  they  are  out  of  the  protection  of  the  law.  ^  P;  ^^f  • 

_^       ,      —^  Lioctr.  "L 10* 

See  tit.  Premunire.  Co.LittiS9. 

5.  Popish  Recusancy. 

This  disability  of  popish  recusancy  convict  is  by  virtue  of  the  ^^^*  ^"*"  ^ 

statute  S  Jac.  c  5.  which  disables  to  all  mtents,  4^c.  except  where  Ldf  j^ym. 

we  party  sues  for  lands,  tenements,  leases,  annuities,  rents,  and  243.    3  Lev. 

hereditaments,  or  the  issues  or  profits  thereof,  which  are  not  sos.  sMod. 

to  be  seised  into  the  hands  of  the  king,  his  heirs  or  successors.  ^^'^^  ^"  g^^ 

I8G.3.  C.60.     SIG.3.  C.3S.     43G.5.  C.30. 

See  tit  Popish  Recusancy. 

I|6.  Coverture.    See  i7(tf/.|| 

B  2  ^C)  Of 
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(C)  Of  Fleas  in  Abatement  with  respect  to  the 
Person  of  the  Defendant ;  and  herein  of  privileged 
Persons. 

2  Mod.  297.  T^HE  officers  of  each  court  enjoy  the  privQege  of  being  sued 
2  H  ^7  ^2  ^*  ^^^y  ^  those  courts  to  which  they  respectively  belong ;  the 

2  Roll .  Abr.  reason  whereof  is,  because  oi  the  duty  they  are  under  of  attend- 
272.  Lilt.  44.  ing  those  courts,  and  lest  their  clients'  causes  should  suffer  if 
639.    2  Inst,    they  were  drawn  to  answer  to  actions  in  other  courts. 

551.   4  Inst.  "^ 

71,  72.  Crom*  Jur.  CourtSi  11.  Gilb.  Hist.  C.  P.  209;  212..  What  |>enoii8  are  priTili^ecl^ 
vide  head  of  Prwilege,  Vol.  VI.,  and  for  precedents  of  pleas  of  privilege,  Me  Thomp.  4.  nob. 
Ent.  199.  Rast.  Ent.  106. 178.  472.  firownl.  161. 167.  168.  Hern.  5.  5  Inst.  Clericalis, 
52  —  55.  Where  they  are  not  obliged  to  put  in  special  bail ;  and  where  bail  must  be  put  in 
when  they  sue,  Me  h&eA  of  BaU  in  Gvil  CameM.  (As  to  pleas  to  the  penon  of  the  defendant 
in  courts  of  equi^,  see  Beames's  Plead.  £q.  129.,  &c,|| 

Lutw.44. 659.  [Whenever  therefore  an  attorney  is  sued  out  of  his  own  court, 
Bro.  Traverse,  jj^  ^jj^y  ggy  ^^^  ^^  jg  attorney,  4^.  of  another  court,  and  conclude 
^^'  with  unde  non  intendit  quod  cur^  4^.  hie  placit.  pradict.  versus  eum 

cognoscere  velft  out  debeat^  Sfc.      But  tlie  plaintiff  may  reply  that 

he  is  a  husbandman,  S^c^  in  the  country,  and  trarerse  his  being 

an  attorney. 

2  Wils.  42.  '^^  privily  is  not  the  privilege  of  the  officers,  but  of  the 

228.  iStr.       suitors;  and  attendance  being  the  ground  and  foundation  of 

546.  4  Bur.     it,  it  must  be  alleged  that  the  officers  are  actually  attendant 

S109.  Andr.  Jq  ^Jj^Jj.  respective  courts^  otherwise  the  plea  will  not  be  al- 
45.   1B0S.&   i^^^JT         r  »  r 

Pul,4.    nsec    lowed.] 

head  Privilege  (B),  Vol.  VI.|| 

Saund.  67, 68.  But  the  plaintiff  must  have  the  same  remedy  against  the  officer 
r-ih^H*  ^^*^*  ^"^  ^^  ^^^  court,  as  in  that  where  he  sues  him ;  for  if  money  be 
C  P  209.  attached  by  foreign  attachment  in  the  sheriff's  court  of  London^ 
aio.'conir.      the  officer  shall  not  have  his  privilege;  because  in  that  case  the 

Lock's  case,    plaintiff  would  be  remediless. 

2  Leon.  156.  / 

Dy.2l  7.  a.  Watkins  v.  Hews,  1  Sid.  362. ;  [and  vide  Ridge  ▼.  Hardcastle,  8  Term  R.  417.  eec.1 

Saund.  97.  So,  if  a  writ  of  entry,  or  other  real  action,  be  brought  acainst 

C^P  210*  So  *"^  attorney  of  the  King's  Bench,  he  cannot  plead  his  privUege ; 
if  an  attorney'  because  if  this  should  be  allowed,  the  plaintiff  would  have  a  right 
of  the  Com-     without  a  remedy ;  for  the  King's  Bench  hath  not  cognizance  of 

mon  Pleas  be    real  actions, 
sued  in  an  ap»' 

peal«  he  shall  not  have  his  privilege ;  for  his  own  court  hath  no  cognizance  of  this  action  ; 
nor  if  sued  as  bail.    Rep.  &  Cas.  Pract,  C.  P.  64.    Gilb.  Hist.  C.  P.  210. 

^*ier  V,  [The  jurisdiction  of  the  court  of  conscience  for  Westmnster  ex* 

42r^^ilta]S«  ^^^®  ^^  attomies ;  but  not  that  of  the  county  court  oi  Middlesex^ 
V.  Lloyd,  ^^  ^^  ^1^^  London  court  of  conscience ;  and  a  defendant  who  r&- 

Dougl.ssu  sides  within  the  jurisdiction  of  this  last  court  is  not  entitled  to 
j^^ey  V.  the  beneat  of  the  statute  of  23  G.  8.  c.  33.,  if  the  plaintiff  is  an 
1^"  V J^  attorney  (a),  unless  the  plaintiff  wave  his  privilege  by  declaring 
ker,  7  East,       ^  »  common  person.] 

35.  Vid.  cofUr-  Silk  v.  Kennet^  3  Burr.  1583.  and  382«  notes,  (a)  Tagg  v.  Madan,  1  Bos.  & 
Pull.  629.    Pttrkcr  v.  Vaughan,  2  Dos.  6r  Pull.  29. 


(C)  To  thi  Person  of  the  Dtfendant.  S 

Tie  privil^es  whidi  the  courts  indulge  their  officers  with,  is  S^^''^* 
restrained  so  those  suits  only  which  they  bringi  or  which  are  qiJ^h^ 
brought  against  them  in  their  own  right;  for  if  they  sue  or  are  q^  p'  ^lu 
sued  as  ezeeators  or  administrators,  they  then  represent  common  9  Roll.  Abr. 
persons,  and  are  to  have  no  privilege.  ^^-  P^-^^* 

KrnLAhr.Sl?.  pl.9*   Vent.  S99.   Godb.  10.pLl3.   Dy.S77.pl.  30.   Latch.  199.   Brownl 
17.47.   isMocLsis.    Ld.  Raym.  559.    SaUu9.pl.  4. 7.  pi.  18.    sSid.l57.    Dy.24.150.ia 
as^  Sar.SO.  pL49. 

So,  if  ap  oflioer  of  one  court  sue  an  officer  of  another  courts  Oilb.  Hist. 
the  defendant  shall  not  have  his  privilege ;  for  the  attendance  of  ^'  ^  ^^^' 
die  plaintiff  is  as  necessary  in  his  court,  as  that  of  the  defendant  ^  95. 
in  his :  and  therefore  the  cause  is  l^ally  attached  in  the  court  Brownl.  37. 
vbcre  the  plaintiff  is  an  officer,  (a)  P  Black.  R. 

sPnoe,  16.|  (a)  If  privil^e  be  pleaded  to  privilege,  the  court  will  not  determine  it  on 
Bodon  to  let  ande  the  plea,  but  oblige  the  party  to  demur.  3  Str.  857.  1  BU  Rep.  54.]  jjAnd, 
«We  oae  attorney  tuea  anotker  of  Uie  iome  court  b^  attachment  of  privilege  and  held  mm  to 
bsl,  die  Court  of  K.  B.  stayed  the  proceedings  upon  motion;  However,  considering  thu  mode 
of  spplication  as  a  substitute  for  a  plea  in  abatement,  they  did  so  widiout  costs.  Barber  t* 
RiIoMr,  6  Term  R.  584.    NichoUs  ▼.  Earie,  8  Term  R.  895.] 

Soy  if  a  privileged  person  bring  a  joint  action,  or,  if  an  action  q\\\^^  Hist. 

be  tvoogfat  i^ainst  him  and  others  {Jb\  he  shall  not  have  his  pri-  sis.  Dyer, 

vilege :  bat  this  is  to  be  understood  where  the  action  is  joint,  and  ^^  P'  ^^' 

cnoot  be  aeyered ;   for  if  the  action  can  he  severed,  widiout  X^\\  j^br. 

dnng  any  injury,  the  officer  shall  have  his  privily,     Qu.  275.  s*  Levi 

119.  Vent.  S98y  999.  |[See  Robaits  v.  Masdn,  l  Taunt  954.  {b)  But  an  attorney  toed 
yoiBdy  vith  a  person  having  privilege  Of  parliamenti  does  not  lose  bis  privilege.  Ram^ttom 
T.  Ummrt,  4  Maul.  &  S.  585.|| 

[So  b  equity,  if  a  suit  be  instituted  against  difRerent  persons,  Mlt.  Eq« 

tome  of  whom  have  privilege,  and  some  not  (c),  or,  if  one  de-  ^{j^^^f^     ^^ 

ieaisBX  be  not  amenable  to  the  particular  jurisdiction^  the  plea  uiAoersUy 

ofprivileffe  will  not  be  allowed*!  (KV  p.  s. 

(c)Hutton,59. 

An  ofllcer  shall  not  have  his  privilege  agabst  the  king  {d) ;  for  FortMc.S4a.  ^ 

B  the  ezecative  power  is  lodged  in  the  king,  it  would  be  unrear  ^'jT^^^I. 

maUe  that  his  court,  which  gives  relief  to  private  persons,  should  ^r.  974. 

protect  any  subject  from  being  brought  to  justice  for  offending  Gilb.  Hist 

loinst  the  lawsL  which  concern  the  whole  commonwealth.  5^^  ^9?* 

(a)  Unt  in  an 

■edon  ^  iMs  at  the  suit  of  an  informer,  ht  shall  have  lus  privilege.    LH  R^.  7.    8  Lev.  59S« 

Loiv.  195. 

If  an  attorney  of  the  Common  Pleas  be  in  custodi&maresctu  for  ^^^  ^^  ^^y^ 
vant  of  bail  at  the  suit  of  ^,  he  may  plead  his  privilege,  {e)        \^  in  cwtoM 
mntdaL  at  the  suit  of  A.,  and  B.  declare  agfunst  him  in  cuttotUd  maretchd*  if  he  has 
waved  fab  priviltfe  as  to  A.,  he  cannot  take  advanti^  of  it  against  B.    For  this  MeStBxHk 
Abr.s75.11L7.  £lk.lpL5.  sModsio.  sLev.S45.  Ld.Raym«lS5.  |i  Sfra.191.  4Banw 
ftA.ss.| 

After  ft  general  imparlance,  an  officer  cannot  plead  his  privi*  Bro.  Priv.  95« 
lege  (g),  because  by  imparlinff  he  affirms  the  jurisdiction  of  the  |?  H-  «•  f 
ooon ;  but  by  the  better  opinion  it  seems,  that  after  a  special  im-  ^^  j^^^^^^ 
parlaoce  he  may  plead  his  privilege.  (A)  '  Lutw.46.* 

syui.   Str.  599.    1(g)  If  a  plea  in  abatement  be  pleaded  after  a  general  iniparlance,  the  plain- 
viwMf  eitber  demur  to  it  goierallj,  or  treat  it  as  a  nullity,  and  sign  Judgment  as  for  want  of 

B  S  »P*«»- 
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a pItt.  ^  Baddk  ▼.  Wikoos  6Term  R.969. '  Doughty  ▼. LttsceQeSy  4  Term  R  5S0b    Btat  if 
the  bill  18  filed  in  wuHdhn  entitled  of  the  preceding  term,  the  defendant  mav  plead  in  abatement 
within  the  first  four  days  of  the  next  term.    Holme  v.  Dalby,  5  Barn.  &  A.  259.  1  Chitt.  R. 
704. ;   and  see  2  Will.    Saund.  2.  notA.  (5th  edit.)||      (A)  [By  a  special  imparlance,  in  this 
case,  must  be  understood  a  special  general  imparlance.     Vide  iuprh  (A),  notes.]     Plea  of 

f privilege  without  affidavit  set  aside.    2  Str.  738.    ||See  Tidd.  640.  (9th  edit),  and  post.  (P).Q 
t  must  be  pleaded,  it  cannot  be  allowed  on  motion.    2  Salk.  544,     1  Wils.  306.]    \iSed  vide 
suprk  Barber  ▼.  Palmer,  6  Term  R.  524. ;  and  Tidd's  Prac.  81.  (9th  edit.)|| 

sBlack^R.  [An  attorney  who  is  arrested  by  capias  on  a  special  original 

i^Shaw  ^  ^^  out  of  the  same  court,  is  not  entitled  to  his  discharge  on  serving 

the  sheriff  with  a  writ  of  privilege,  but  must  plead  the  privilege 

in  abatement 
^M  ^^'^  He  may  plead  it  as  well  to  an  action  on  a  bill  of  exchange,  as 

Dough  J12.      ^  *"^y  <>^^®r  personal  action. 

Forteic.  345,  An  attorney  has  not  any  privilege  to  be  sued  in  Middlesex 
2027  ^  ^'"^*     ^^'y '  ^^  *^  enough  that  he  be  sued  in  his  own  court.] 

Salk.  1.  pi.  2.  In  an  action  against  B.  he  pleaded  quod  ipse  est  unus  attomat, 
Peaso  V- Par-  cur,  domini  regis  de  B,  without  saying  Jiiit  tempore  impetrationis 
lege  should^be  ^^^  (^)  *  *^d  ^  respondeat  ouster  was  awarded, 
pleaded  -^proul  patet  per  recordam.  Ibid.  ||(a^  The  privilege  attaches  only  upon  prac- 
tising attomies.  See  the  rtde  of  Court  of  1654.  It  is  founded  upon  a  presumption  that  the 
attorney  is  already  in  court  attending  his  duty,  so  that  the  issuing  of  process  merely  to  bring 
him  there  would  be  nugatory.  But  this  reason  does  not  apply  to  an  attorney  who  is  not  prac- 
tising at  the  time.  Brooke  v  Bryant,  7  Term  R.  25.  Dyson  v.  Birch,  I  Bos.  &  Pull.  4. ;  and 
see  2  Maul.  &  S.  605.|| 

Stokes  V,  B'^b^  courts  will  take  notice  of  the  privileges  of  their  officers, 

vr^^\^.  «o  for  as  to  support  a  plea,  notwithstanding  little  informalities  or 
2  East.  424.       _     ^     p  .1^  'J  J  L  ®'     •-.*      u       *u  **L 

^  want  of  precision,  provided  enough  appear  m  it  to  shew  that  the 

defendant  is  entitled  to  privilege. 
(5)  1  Lutw.  Under  the  head  of  Pleas  in  Abatement  to  the  person  of  the 

25.  3  Inst.  defendant,  may  also  be  included  coverture  in  the  defendant  {b\ 
idi  vVn  t  CI  ^^  ^^^  ^^  plaintiffs  or  defendants,  suing  or  being  sued  as  hus- 
^9.  (rf)  Id.  51.  band  and  wife,  are  not  married  (c),  or  any  other  plea  for  want  of 
RastaL525.a.    proper  parties,  as  that  there  is  an  executor  (d)y  administrator  {e)y 

(e)  5  Inst.  CI.   or  other  person  ih)  not  named. 

63.  Rastal,  ^  ^  ' 

924.    (g)  5  Int^  CI.  BZ.  119.    1  Lutw.  696. ;  and  see  1  East,  634. 

(A)  2  Will  If  an  action  be  brought  for  a  tort  by  one  of  several  joint 
U6*^  1  V^\  tenants  or  tenants  in  common,  the  defendant  must  plead  the  non- 
167!  I  Ld.  joinder  of  the  others  in  abatement,  or  he  caimot  take  advantage  of 
Raym.  127.  the  objection.  (A) 

2  Wils,  414. 

And  so  also,  if  an  action  on  a  coritract  is  brought  against  one 
5Burr  26^  1^'   ^^  several  joint  contractors,  the  defendant  can  only  take  advan^ 
2  Black.  R.  '    tage  of  the  nonjoinder  by  plea  in  abatement  (0 
247.    5  Term  R.  649.    1  Will.  Saund.  291.  c.  d.  (5th  edit.) 

(Jk)  Moo.  ft  "^^  defendant  cannot,  however,  plead  a  secret  partnership  in 

Malk.  88.         abatement  (k) 

I  St^k.  Ca.  358.    3  Id.  8. ;  sed  vide  contr^  5  Taunt.  609.     1  Marsh.  246. 

If  an  action  be  brought  against  a  carrier  in  case,  for  not  safely 

carrying 


(D)  Of  Misnomer^  and  want  of  Addition.  7 

carrying  goods,  the  defendant  may  plead  in  abatement  that  his  .       ^      p 
partners  ought  also  to  have  been  sued,  (a)  gg^  2  New 

B.365.;  bat  see5TermR.649.  sChittR.  I.  6M00.  Hi.  5 Brod. d^ B. 54.  2Manh.485.; 
from  which  it  seems  that  if  the  action  on  the  case  is  grounded  on  the  custom  of  the  realm,  it 
b  otherwise;  and  see  1  Will.  Saund.  891.  e.  (5th  edit.) 

If  an  action  of  debt  be  brought  on  the  stat  9  Ann.  c.  14.  to 
recover  back  money  won  at  play,  the  defendant  may  plead  in 
abatement  that  the  money  was  due  from  others  not  named  as  well  (6)  7  Term  R. 
as  himself,  {b)  S57- 

In  these  cases,  the  defendant,  if  required,  must  deliver  to  the  (<?)  ^  Bam.  & 
plaintiff  tlie  places  of  abode,  and  additions  of  the  parties  jointly  i^Youncc 
ItaUe,  or  the  Court  of  Kin^s  Bench  will  set  aside  the  plea,  (c)      J^j.  ^^ 

In  an  action  on  the  case  against  a  common  carrier,  for  not  (<f)2Chitt. 
safely  carrying  a  passenger,  the  defendant  cannot  plead  in  abate-  ^- ^- »  *|^  '^® 
mcnt  the  nonjoinder  of  a  co-proprietor.  (rf)||  6«lTmoo. 

141.    J  Brod.  &  B.  54.    9  Price,  408. 

See  further  tit  Attorney  and  Privilege. 
(D)  Of  Misnomer,  and  want  of  Addition. 

JI£2SNOMER  is  a  good  plea  in  abatement  g  for  since  names  [MIc  is  plead- 

are  the  only  marks  and  indicia  which  human  kind  can  ^^^^  o^b'  i» 
understand  each  other  by,  if  the  name  be  omitted  or  mistaken,  ^  b[^^  R* 
there  is  a  complaint  against  nobody,  {e)  1120.]  j|That 

ts  where  the  process  is  not  bailable.  7  Dow.  &  Ry.  258.  Tidd,  448.  (9th  edit.)  But  if  the 
defendant  has  been  arrested  by  a  wrong  name,  the  court  will  set  aside  the  proceedings. 
1  Manh.  477.  4  Maule  &  8. 360.  1  Chitt.  R.  282.;  sed  vide  4  Barn.  &  C.  970.  S  Bing. 
£96. ;  and  discharge  him  if  in  custody.  2  Taunt.  599.  4  Maule  &  S.  560. ;  but  see  1  Price, 
?77.  391.      2  Price,  328.     Tidd,  447.  (9th  edit.)|| 

But,  though  a  defendant  may,  by  pleading  in  abatement^  take  Finch.  567. 

advantage  of  a  misnomer  when  there  is  a  mistake  in  the  writ  or  wiltL^K,?k:-* 
t     1         '  ^      t  /»  1        .  .   •  1     Where  by  his 

declaration,  as  to  the  name  of  baptism  or  surname ;  yet  m  such  appearing  by 

a  plea  he  must  set  forth  his  right  name^  so  as  to  give  the  plaintifip  that  name,  or 

a  better  writ,  (e)  not  taking  ad- 

^  vantage  of  it, 

such  mistake  will  be  aided,  vide  tit.  Error.  Vide  Yelv.  lis.  ni^<i<i>4^7.  657.  (9th  edit.)|| 
Must,  in  setting  forth  his  name,  say,  that  by  such  name  he  was  known  at  the  time  of  the  writ 
porduised.  Sun.  620.  pi.  17.  Vtde  Salk.  7.  pi.  17.  Goulds.  86.  (s)  So,  if  he  plead  a  mis- 
take in  the  addition,  he  must  set  forth  his  right  addition.  2  btra.  816.  10  Mod.  208. 
sLcLRaym.  1178.  1541.] 

One  defendant  cannot  plead  misnomer  of  his  companion ;  for  Lutw.  36. 
the  other  defendant  may  admit  himself  to  be  the  person  in  the 
writ. 

The  defendant,  though  his  name  be  mistaken,  is  not  obliged  ^^^fj?*  ^^^\ 
to  take  advantage  of  it ;  and  therefore  if  he  be  empleaded  by  a  pretended^ 
wrong  name,  and  afterwards  empleaded  by  his  right  name,  he  himself  to  be 
may  plead  in  bar  the  former  judgment,  and  aver  that  he  is  una  Earl  of  Buck- 

et  eadem  persona.  ingham,  was 

-'^  arrested  by 

tha  name  of  J,  VUhrs^  armiger  ;  and  on  motion,  the  court  gave  him  leave  to  put  in  bail,  with- 
out joiniog  in  the  recc^nizance,  and  thereby  not  estop  himself.    Vide  Salk.  3.  pi.  7.    Ld.  Raym. 
64.249.    7  Mod.  38.  Stra.  205.    3Stra.8ll.    ||If  a  party  make  a  bond  by  the  name  of -4.  J9., 
of  C.  in  the  county  of  D.,  and  in  an  original  writ  on  the  bond  he  is  described  accordingly, 
and  is  outlawed,  he  cannot  reverse  the  outlawry  on  the  ground  that  he  was  not  conversant 
is  C  ID  the  county  of  2>.,  and  that  there  is  no  such  place,  for  he  is  estopped  by  his  bond. 
Boooer  v.  WiUudsod,  5  Barn.  &  A.  68S.|| 

B  4t  In 
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Vide  Cro.  In  cise  of  felony  at  common  law,  if  a  peatstm  were  indicted  by 

•?E  ^4*78  ^  wrong  name,  he  could  not  plead  misnomer^  but  was  obliged  to 
s  Inn.  670.'  plead  to  the  felony ;  for  the  &ct  being  sworn  against  the  party 
Sid.;40.  Litt.  present,  it  was  thought  that  there  could  be  no  injury  by  the  nds^ 
R.  I.  Fide  nomer^  as  there  might  be,  where  the  party  appeared  by  attorney  ; 
head  of  Mt*  ^nd  felons  general^  go  by  no  certain  name^  nor  have  they  any 
AddUum,Bnd    med  habitaUon. 

f  Hawk.  P.  C.  186»  187. ;  that  the  party  accnsed  may  take  advantiffie  of  mtnomer,  or  (he  want 
ofadditiony  but  yet  must  plead  over  to  the  felony ;  but  though  such  plea  be  found  for  hiniy  he 
u  not  to  be  discharged,  but  must  be  indicted  over  again :  neither  shall  such  plea,  if  found 
against  him,  be  peremptoxj,  but  he  shall  be  tried  on  his  plea  in  chief.  UBy  7  G.  4.  c.  64.  §  i9. 
DO  indictment  or  information  shall  be  abated  by  reason  of  any  dilatory  plea  of  misnomer,  or  of 
want  of  addition  or  wrong  addition,  if  the  court  shall  be  satisfied  by  affidavit  of  the  truth  of 
tuch  plea;  but  the  court  shall  amend  the  indictment,  &c.  and  call  on  the  party  to  plead 
thereto.! 

QA  plea  of  this  But  it  is  now  necessary  to  set  forth  the  state>  place  of  abodes 
♦fcS^^  "dd'  ®^^  dignity  of  the  person  empleaded,  lest  an  innocent  person? 
tionhadbe^  by  having  the  same  name  with   the  real  defendant,   should 

given  to  the  suffer ;  therefore  the  1  H.  5.  c.  5.  enacts,  That  in  all  personal  ao- 
efencknt  tions,  appeals,  and  indictments  there  shall  be  added  to  the 
^'^tel ""f  rif  'iw^cs  <>*  ^e  defendants  theur  estates,  degrees,  mystery,  and  place 
^tor^inthe  of  abode. 

subse^ent  part  of  the  declaration,  was  considered  as  a  nullity  by  the  Conrt  of  C.  P.  and  the 
pbuntiff  had  leave  to  s%n  judgment.  Gray  v.  Sidnei^  S  Bos.  &  Pull.  595.  Murray  ▼.  Hub- 
bart,  1  Bos.  &  Pull.  645.  Or  he  might  have  moved  to  quash  it.  Wallace.v.  Duchess  of  Cum* 
berland,  4  Term  R.  371.  Deshons  v.  Head,  7  £ast,385.;  and  see  9  New  R.  188.  4  Taunt. 
668.| 

(a)  Mistakes  Additions  (a),  which  are  inducements  to  the  action,  must  be 
tioM^Birc*'**  od  ™*^^  ^^  ^^*  ^  ^  ^°®  *•  liable  as  heir,  he  must  be  named  heir : 
objectionsin     ^  ^^^^  executor,  he  must  be  named  such. 

abatement  both  at  law  and  in  equity.  RasU  584.  llH.  7.  It.  Mitf.  Eq.  PI.  19S.  Pr. 
R^.«78. 

See  further  tit.  Misnoiceb  and  Addition,  (E)  (F). 
(£)  Of  Abatement  by  the  Demise  of  the  King. 

Proceedings  A  T  common  law  all  patents  of  justices,  commissions  civil  and 

aSoT  if^  military,  were  determined  by  the  death  of  the  king;  and 

ture  o£  sLgvo  ^^  ^"^^  depending  in  the  king's  courts  were  discontinued,  so  that 

warranto^  are  the  plaintifis  were  obliged  to  commence  new  actions,  or  to  have 

"i?^  5^.®**  ^l  re-summons  or  attachment  on  the  former  processes,  to  bring  the 

the  crow^  defendants  in ;  but  to  prevent  the  inconvenience,  esmense,  and 

s  Stra.  788.  delay,  which  this  occasioned,  were  the  statutes  of  1  £•  6.  cap.  7. 

Where  the  7  &  8  W.  9.  cap.  27.  $  21.  and  I  Ann.  st.  1.  cap*  8.  $  5.  made, 

kii^  brings  a  which  tnde  under  title  Courts,  and  their  Jurisdiction  in 

iitt»  it  abates  by  his  death.  9  Stra.  837.  Fort  sis.  Fitzgib.  35,  S6.  Scire  fieUu  to  repeal  sl 
grant  of  a  market,  is  an  ori^nal  writ,  and  within  the  general  words  of  the  statute  I  E.  e. 
c  7.  and  1  Ann.  c.  8.  and  does  not  abate.  Stra.  45.  UBy  1 1  G.  4.  and  1 1^.  4.  c  4S.  M.  all 
commissions  for  taking  affidavits  in  any  court,  and  for  taking  recognizances  of  bail  shall, 
notwithstanding  the  demise  of  the  crown,  remain  in  force  during  the  pleasmre  of  the  suo- 
ceisorJI 

(F)  Of 


(F)  Of  Ahatemmt  ty  the  Death  qf  Parties. 
(F)  Of  Abatement  by  the  Death  of  Parties. 


ITERE  the  general  rule  to  be  observed  is  (a),  that  wherever  5  Mod.  249, 

the  death  of  any  party  happens  pending  the  writ,  and  yet  the  s  V«jt.  196. 

plea  k  in  the  same  condition  as  if  such  party  were  living,  there  K"^  *^^^£ 

sqA  death  makes  no  alteration ;  for,  where  the  death  of  the  equity  in  thia 

parties  makes  no  change  of  proceedings,  it  would  be  unreasonable  respect,  is 

that  die  surviving  parties  should  make  any  alteration  in  the  writ ;  «milar  to  that 

Ibr  if  such  writ  and  process  were  change<^  it  would  set  rights  but'  ^i^J  "  ot^ 

in  the  same  condition  they  were  in  at  the  death  of  the  parties ;  and  y^  ^  i^w.  If 

it  would  be  absm'd  that  what  made  no  alteration  should  change  the  interest  of 

the  writ  and  the  process :  and  on  this  rule  all  the  diversities  turn*  a  P^^y  dying 

'^  so  determines 

dat  it  csa  no  loQger  affect  the  smt,  and  no  person  becomes  cntided  thereupon  to  the  same 

latenst,  the  suit  does  not  abate.    Or,  if  the  interest  of  a  party  dyin^  survives  to  another 

mtj;  as»  if  a  bill  is  filed  by  or  against  tnistees  or  executors,  and  one  dies ;  or  by  and  against 

oQ^d  and  wife  in  right  of  the  wife,^  and  the  husband  dies,  the  proceedings  do  not  abate* 

So,  if  a  sorviying  party  can  sustain  the  suit,  as  in  the  case  of  several  creditors  pLaintiffi  on 

behalf  of  themselves  and  other  creditors.    For  the  persons  remaining  before  the  court  in  all 

tbese  cases,  ^ther  have  in  them  the  whole  interest  in  the  matter  in  litigation,  or  at  least  are 

competent  to  call  upon  the  court  for  its  decree.    Mitf.  £q.  PI.  S6.    3  Chan.  R.  40.    S  Vem* 

U$.  3Atk.  780.]     QWhere  husband  and  wife  were  defendants  to  a  bill  praving  an  assignment 

of  a  tern,  which  the  wife  by  her  answer  claimed  to  hold  to  preserve  her  cfower  on  the  death* 

of  die  husband.  Lord  JEldon  inclined  to  think  the  suit  might  proceed  without  a  supplemental 

bflL   1  Jac.  R.  495*    Where  a  married  woman  by^  her  next  mend  was  plaintifl^  and  the  next 

^nend  died,  she  was  ordered  to  name  a  new  one  within  two  months,  or  tne  bill  to  be  dismissed 

vitb  costs  out  of  the  fund  in  court.    Barlee  v.  Barlee,  1  Sim.  &  Stu*  100.    The  death  of  one 

ddeadant  does  not  necessarily  Mevent  judgment.    Davies  v.  Davies,  9  Ves.  461.    A  suit  by  a 

npofstioii  does  not  become  defisctive  by  death  of  some  of  the  merobersy  alUir  of  a  suit  by 

tkiDeaiberB  in  their  individual  chaiacter.    Blackbuni  v.  Jepson,  sSwanst.  198.;  see  1  Jac* 

R.75.    lRus8en,717.| 

The  first  difference  is  in  real  mictions ;  where  there  are  several  Cro.Eliz.  988. 
plainti&y  and  there  is  summons  and  severance,  as  there  is  in  most  ^'  H^  ^ '^' 
real  actionsy  iiere  the  deiath  of  one  of  the  parties  abates  the  writ;  loCo*  I84. 
bat  m  personal  and  mixed  actions,  (where  one  entire  thing  is  to  be  ion. 45s.  eCo. 
recovered,)  tA£re  the  death  of  the  parties  does  not  abate  we  writ ;  ^0* 
and  the  reason  of  the  difference  is,  that  where  there  are  two  joint 
teoants,  and  the  one  goes  on  to  recover  his  moiety,  and  the  other 
win  not  proceed^  there  is  no  reason  that  he  who  is  willing  should 
Dot  recover  bis  ri^ht,  since  such  tenant  has  a  distinct  moiety,  and 
tberefore  should  nave  an  action  to  recover.    But  no  summons  or 
severance  lies  in  personal  actions,  as,  if  trespass  be  committed  on 
such  joint  tenants,  they  must  both  join  in  the  action ;  for  as  one 
ids;  release  the  whole,  so  the  other  may  refuse  to  go  on,  and  his 
companion  cannot  recover  his  part  of  the  damage  without  him : 
so,  in  debt  on  an  obligation  to  two  there  can  be  no  summons  and 
severance^  because  one  of  the  joint  obligees  may  release  the  bond : 
but,  if  a  man  appoints  two  his  executors,  there  shall  be  summons 
^  severance,  because  one  of  the  executors  may  release ;  yet 
sudiarelease  is  SLdeoastaoitiahimi  bat,  if  he  will  not  proceed  at 
lav,  it' IS  no  devastavit  t  and  therefore  both  executors  beinff  only 
tntttees  ibr  the  person  deceased,  they  shall  not  be  compellea  to  go 
OD  together :  but  if  one  refuses,  the  other  may  bring  hb  action  in 
^e  name  of  both,  and  have  summons  and  severance ;  for  other- 
wise 
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wise  each  executor  might  by  collKsion  with  the  debtor^  and  not 
proceeding,  keep  the  other  from  recovering  tbe  assets,  and  yet 
not  create  a  devastavit  in  himself.  But  after  such  summons  and 
severance  he  does  not  proceed  for  the  moieties  as  in  real  actions, 
but  he  proceeds  as  the  sole  representative  of  the  testator,  and  is 
entitled  to  the  whole  the  testator  was  in  his  lifetime. 
Co.  Lit  159.  From  these  premises  it  follows,  that  if  there  be  two  joint- 

tenants  or  copartners,  and  they  bring  a  real  action,  and  one  be 
summoned  and  severed,  the  other  shall  proceed  for  his  moiety ; 
and  if  the  person  severed  die,  the  writ  abates,  because  he  goes  for 
the  whole,  in  case  of  the  death  of  the  joint-tenant,  or  of,  the  co- 
partner without  issue ;  and  it  would  be  improper  to  do  it  on  that 
writ,  where  by  the  summons  and  severance  he  went  only  for  a 
moiety  before ;  and  the  writ  cannot  have  a  double  efiect,  for  a 
moiety  in  case  of  summons  and  severance,  and  for  the  whole 
in  case  of  survivorship ;  and  therefore  since  the  nature  of  things 
is  changed  by  the  death  of  one  of  the  parties,  there  must  be  an- 
other writ.  And  it  is  the  same  law,  if  such  joint<tenants  proceed 
without  summons  or  severance ;  for  since  both  by  the  writ  might 
by  possibility  recover  their  moieties,  they  shall  not  go  on  for  the 
whole-  in  case  of  survivorship  i  because  the  words  and  effect  of 
the  writ  at  the  time  of  its  first  purchasing  were,  that  each  might 
recover  his  moiety;  and  therefore  a  new  writ  must  be  purchased 
to  enable  one  to  proceed  for  the  whole :  but  in  personal  and 
mixed  actions,  where  there  is  summons  and  severance,  and  yet 
after  such  summons  and  severance  the  plaintiff  goes  on  for  the 
whole,  thercy  if  one  of  them  die,  the  writ  shall  not  abate,  be- 
cause he  goes  on  for  the  whole  after  summons  and  severance ; 
and  if  he  were  to  have  a  new  writ,  it  would  only  give  the  court 
authority  to  go  on  for  the  whole. 
Cro.  Eliz.  653.  Therefore,  if  there  are  two  executors,  and  they  bring  an 
LeoD.  44.         action  of  debt,  and  one  of  them  is  summoned  and  severed,  or 

not,  and  such  severed  person  dies,  yet  the  writ  shall  not  abate. 
Co.  Lit.  159.  So,  if  two  joint-tenants  bring  a  writ  of  ward,  and  they  are 

summoned  and  severed,  and  the  severed  person  dies,  the  writ 
shall  not  abate ;  because  after  such  severance  he  went  on  for  the 
whole,  and  so  he  does  after  the  death. 
Dyer.  879.  So,  in  a  quare  impedit  by  two  joint-tenants,  and  one  summoned 

and  severed ;  if  the  severed  person  die,  the  writ  shall  not  abate  ; 
because  the  adowson  is  an  entire  thing,  and  the  survivor  pro- 
ceeded for  the  whole  after  the  severance,  and  so  he  may  after 
the  death. 
10  Co.  134.  In  judicial  writs,  the  suit  shall  not  abate  by  death,  if  the 

Co.  Lit.  139.  person  surviving  be  entitled  to  the  whole  {a) ;  as  it  a  fine  be  levied 
atitebi^a  icu  ^^  ^^^  coparceners,  and  one  of  them  die  without  issue,  proceed- 
/o.  being  an  ^g^  shall  go  on  for  the  other,  because  he  is  entitled  to  the 
origin^  writ,  whole  by  survivorship;  but  if  the  other  coparcener  have  issue, 
Brownl.  64.  then  the  writ  shall  abate,  for  the  survivor  is  only  entitled  to  a 
9LwiS\/^^  moiety;  for  there  is  no  summons  and  severance  in  judicial  writs. 
qtdry.    Leon.  269. 

ao  H.  6. 5a  But  if  there  be  several  persons  named  as  plaintiffs  in  the  writ, 

and 
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tod  one  of  them  was  dead  at  the  time  of  purchasing  the  writ,  I8B.4.  l. 
this  may  be  pleaded  in  abatement;  because  it  falsifies  the  writ,  »       'i^l'  4 
and  beoftuse  the  right  was  in  the  survivors  at  the  time  of  suing  cwd*^  £nt.  6, 
the  writy  and  the  writ  not  accommodated,  as  the  case  then  was.     Rast.Ent.  126. 

But  if  an  erroneous  judgment  be  given  against  two,  either  26  Ass.  p.  25. 
rf  them  may  bring  a  writ  of  error,  and  he  may  summon  and  Bro.  Summ.  & 
serer  the  other;   for  it  would  be  unreasonable  that  the  one  S^^*  i^* 
sboold  not  discharge  himself  of  an  erroneous  judgment,  because 
tbe  other  will  not  intermeddle ;  and  debult  of  one  in  a  personal 
Ktion  shall  not  prejudice  the  other. 

If  there  be  several  defendants  in  the  original  action,  and  one  Cro.Car.4p6. 
die,  the  writ  does  not  abate,  because  there  being  a  joint  de-  '^^"'  ^•J-  ^'^*- 
mand,  it  survives  against  the  residue;  but  if  one  happen  to  j^^]  i6i?^  ' 
die  pending  the  writ,  there  must  be  a  suggestion  on  the  roll,  1  Show.  186. 
because  it  would  be  error  to  give  judgment  against  a  dead 
person.  t 

Id  a  writ  of  error,  if  there  be  several  pluntiffs,  and  one  die,  Yelv.208.9i3 

the  writ  shall  abate ;  because  the  writ  of  .error  is  to  set  persons  215.  Ventr. 

w  statu  quo  before  the  erroneous  judgment  was  given ;  and  the  ^^  contr^ 

plaintifis  in  error  are  distinct  sufferers  in  the  judgment,  since  ra  V^^^'p 

there  might  be  different  executions  issued  thereupon,  and  differ-  noyerv.  Brace 

ent  liens  made  by  such  judgment  on  the  lands  of  each  of  them ;  Ld.  Raym. 

and,  by  consequence,  the  survivor  cannot  prosecute  the  writ  244.  where 

of  error  for  the  whole,  lest  by  collusive  persuasion,  or  by  neg-  zf  ^^^^ 

ligence,  he  should  hurt  the  representative  of  the  deceased.  the  text  is 

ubitted  by  the  court.]  ||But  the  above  cases  (even  the  last)  seem  all  to  have  been 
before  the  8  &  9  W.5.  c.  11.  (see  post.\  and  by  the  effect  of  that  statute  the  death  of  one 
pisbtiff  in  error  does  not  abate  the  writ.    Clarke  v.  Rippon,  1  Bam.  &  A.  586.|| 

Bat  if  any  of  the  defendants  in  error  die,  yet  all  things  shall  Sid.  419. 

proceed,  because  the  benefit  of  such  judgment  is  to  go  to  the  244  iff  silk 

sonrivor,  and  he  only  is  to  defend  it.  sid.lj 

In  audita  querela  by  two,  the  death  of  one  shall  not  abate  the  Theol.  139. 
writ;  for  the  survivor  is  not  to  be  restored  to  any  thing  that  he  3  H.  7.  1. 
fcas  lost,  but  only  to  discharge  himself  of  the  execution,  and  ^  ^°^'  ^"^^^ 
tbereapon,  notwithstanding  the  death  of  the  other,  he  may  pro- 
ceed for  a  discharge  in  toto  for  himself. 

[Upon  the  same  principle  it  was  holden,  that  a  prohibition      j  ^.*j?° 
by  husband  and  wife  to  a  suit  in  the  spiritual  court,  did  not  crofts  Andr. 
abate  by  the  death  of  the  husband.]  57.  Cas.  temp. 

Hardw.  J95. 

I  Where  husband  and  wife  commenced  an  action  for  money  Checchi  v. 
W  by  the  wife  before  marriaire,  and  she  died  pending  the  1?,'^®^^'  -  ^ 
Mon,  It  was  held,  that  it  thereby  abated.  ||  255.  s  Dow. 

&  Ry.  592. 

[The  death  of  the  lessor  of  the  plaintiff  in  ejectment  (though  g  g^^a.  io56. 

only  tenant  for  life}  is  no  abatement  ||A8  to  costs 

in  such  case,  see  Tidd,  1243.  (9th  edit.)|| 

^JM  facias  doth  not  abate  by  the  death  of  the  plaintiff  after  Clerk  v.  Wi- 
^  seizure  of  the  goods ;  for  by  the  seizure  the  property  is  jj*^"^  ^^2 
changed.     But  if  the  goods  seized  are  not  sufficient  to  satisfy  ^  ^^^^  ^22' 
the  debt,  a  second  Jleri  facias  cannot  issue  without  a  revivor  s.  C.  6  Mod. 

of 
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290.  S.  C.  of  the  judgment  (a)  An  extent  abates  where  the  death  hap* 
v^'Br^ffhtoiu  P®°'  *S^^  the  liberate  f  for  until  that  is  awarded,  the  execntioa 
1  Vol  ^^.       ^  incomplete.     So,  a  sequestration  to  compel  performance  of  a 

decree  when  the  party  dies  before  order  for  sale  of  the  goods. 
8  &  9  W.3.  A  suit  for  partition  of  lands  is  not  abated  by  the  deaUi  of  one 

c.  51.  §  5.  of  the  tenants.  Nor  is  a  suit  on  the  statute  of  hue  and  ery^ 
27  Eiiz.  c.  IS.   eommenced  in  the  name  of  the  clerk  of  the  peace,  idnted  by 

his  death  or  removal. 
1  Burr.  147.  If  the  plaintiff  or  defiendant  die  whilst  the  court  are  consider-^ 

S19.  4  Burr,  ing  of  their  judgment,  ||or  after  a  special  verdict  or  special  case» 
l^  ood* ^*  *"^  pending  the  time  for  argument,  or  for  advising  thereon,  or 
1  TermR.  637.  ^^  ^  motion  in  arrest  of  judgment,  or  for  a  new  truil,|  tb^  will 
||i  Ken.  953.  permit  the  judgment  to  be  entered  up  as  of  the  term  in  which  it 
1  East,  409.  r^ularfy  might  have  been :  so,  perhaps,  if  there  be  any  fiivoloiis 
TWdTgM  ^^'  dday  by  the  other  party ;  but,  where  the  proceediiigs  are  in  the 
(9th  edit.)'  common  course  of  law,  they  cannot  interFere. 
1  Crompton  &  Jsffii,  47.|| 

Sir  Thomas  ^°  information  does  not  abate  by  the  death  of  the  attorney- 

Waller  ▼.  general ;  nor  by  the  death  of  a  relator  who  prosecutes  for  the 
Huifler,  king:  nor,  it  seems,  by  the  death  of  the  informer  qui  tarn  (b), 

Moity  v*Ur-   ^^  ^^  ^°  ^"^^  *^*^®  ^®  attorney-general  may  pnx^ed  for  the 
Un^riardr.   '   king's  moiety. 
161.    {b)  Hammon  v.  Gryffith,  Cro.  Eliz.  583.    Anon.    Moor,  541. 

Mit^Eq-  Pi.  The  proceedings  upon  an  information  in  equity  can  only  aiate 
s  Eq  Cm  Abr!  ^7  ^^  "®**  ®^  extermination  of  interest  of  the  defendant.  But, 
1.  1  Veftl  71.'  if  there  are  several  relators,  the  death  of  aavof  them,  while  there 
a  Vet.  3S7.       survives  one^  will  not  in  any  degree  afiect  the  suit:  bnt,  if  all  the 

relators  die,  or  if  there  is  but  one,  and  that  relator  dies,  the  Court 
will  not  permit  any  further  proceeding  till  an  order  has  been  ob- 
tained for  liberty  to  insert  the  name  of  a  new  relator,  aad  such 
name  is  inserted  accordingly;  otherwise  there  would  be  no  per- 
son liable  to  pay  the  costs  of  the  suit,  in  case  the  informatioa 
should  be  deemed  improper,  or  for  any  other  reason  should  be 
dismissed. 
Eq.  Cas.  Abr.  The  benefit  of  a  decree  in  equity  may  be  had,  notwithstanding 
s.  p.  7.  the  death  of  some  of  the  parties,  provided  that  nothing  be  re« 

quirable  of  their  representatives. 
1  Vem.  351.  After  a  cause  has  been  heard  on  a  bill  of  interpleader,  and  a 

trial  at  law  has  been  directed  to  settle  the  right  between  the 
defendants,  the  death  of  the  plaintiff  does  not  abate  it^  far  his 
interest  is  at  an  end. 
Continued  by  ^7  ^^  ^7  Car.  2.  c  8.  it  is  enacted,  *^  That  in  all  actions 
30  C^.  2.  C.6.  **  personal,  real,  or  mixed,  the  death  of  either  of  the  parties  (c) 
and  made  per^  «  between  verdict  and  judgment  shall  not  be  alleged  for  error^  so 
petual  byi  Jac.  a  j^  such  judfirment  be  (d)  entered  within  two  terms  after  such 

(O  If  either  of  "  verdict"  (0      . 

the  parties  die  at  any  time  before  the  astizes,  it  it  out  of  the  statute ;  but  if  after  the  atnses 
begin,  thoueh  before  trial,  it  is  no  error ;  for  the  assises  are  bat  one  day  in  law.  Sallu  S* 
pi.  21.  [7  Term  R.31.  And  in  the  Ibrmcr  caM,  the  court  said  it  was  in  their  dBseretion 
whether  they  would  arrest  the  jodgment.  8alk.  uU  itipr^.  But  in  Lord  Raym«  141^.  it  waa 
holden  not  assignable  for  error,  it  beitig  stated  on  the  record  that  the  defendant  appeared  per 

atiamatum 
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^fcnMteM  iurnm]  id)  If  after  the  verdict,  and  before  the  day  in  bank,  the  plaintiff  dies,  and 
die  defendant  signs  judgment  the  second  term  afler  the  verdict,  this  is  within  the  statute,  and 
the  ame  as  if  he  had  actnaily  entered  judgment  on  the  roll.  Sid.  985.  [Judj^ent  entered 
aoconfii^  to  das  statute,  after  the  ptaincUTs  death,  shall  relate  in  all  respects  to  ms  life.  I  Lev. 
S7$.  RkjuL  Sia    Where  the  iuiy  fiMind  n  special  verdict,  and  the  plaintiff  died  in  the  term 


Jb  vidch  It  was  to  be  argued,  the  judgment  was  by  consent  Entered  up  as  of  the  first  day  of 
tbt  term.  Pond  v.  ffins,  l  vinis.  1S4.  Where  the  plaintiff  dies  between  the  verdict  and  the 
esirv  of  the  judgment,  his  representative  cannot  take  out  execution  without  a  tare  facioi. 
En  V.  Brown*  l  Wils.  SOS.]  |Ke)  The  statute  does  not  apply  to  cases  of  nonsuil^  Dowbiggin 
T.  Harrison,  loBam.  &  C.480;  nor  to  cases  where  the  party  dies  between  interlocutory 
JB^ffaeatf  and  before  the  return  of  the  enquiry ;  it  b  confined  to  verdicts.    4  Taunt.  884.|| 

[An  infiMrmation  for  a  penalty  ander  the  French  act  was  ad«  Attorney  Ge- 

-        -  -----  jjg^  y^  Buck- 


Parker, 


jadged  not  to  be  within  this  statute,  but  to  abate  by  the  death  of  ?^^ 
the  defendant  between  the  verdict  and  the  judgment ;  for,  in  the  2^4. 
finst  place,  it  is  not  an  action  real,  persona^  or  mixed ;  aeccHidiy, 
the  king  cannot  be  properly  said  to  be  a  party ;  thirdly,  it  is  not 
a  daty,  or  in  lieu  of  customi,  or  any  revenue  of  the  crown ;  and 
hsdy,  actions  do  not  c^prehend  informations  between  party  and 
psr^i  or  include  the  shig.  A  suggestion  of  the  death  upon  the 
nil  confessed  by  the  attorney-general  was  thought  sufficient 
vithoQt  a  writ  01  error. 

The  rule  laid  down  by  the  Lord  Chief  Baron  Gilbert  in  the 
preceding  part  of  this  chapter  respecting  the  non-abatement  of  a 
sait  by  me  death  of  any  of  the  plainti£&  or  defendants,  when 
sach  death  made  no  alteration  in  the  proceedings,  though 
ibanded  in  reason,  was  not  uniformly  supported  by  authorities ; 
it  is  dierefore  enacted  by  tfao  8  &  9  W.  3.  c  11;  $  7.  *  That 
<  if  there  be  two  or  more  plaintiffs  or  defendants,  and  one  or 
'  more  of  them  die^  if  the  cause  of  action  survive  to  the  surviving 

*  plaintiff  or  i^aintifi,  or  against  the  surviving  defendant  or 
'  defendants,  the  writ  or  action  shall  not  be  thereby  abated ;  but 
^  sodi  death  being  suggested  on  the  record,  the  action  shall  pro- 
'  oeed  at  the  suit  of  such  surviving  plaintiff  or  plaintifis  against 
'  such  surviving  defendant  or  defendants.' 

The  formal  suggestion  of  the  death  need  be  only  on  the  plea-  Farr  v.  Denn» 
rdl;   nothing    more  is  necessary  on   the   nisi-prius-roU   than  iBurr.s6S. 
merely  to  point  out  to  the  judge  what  he  is  to  try,  and  between 
vhooL 

Although  the  statute  makes  mention  only  of  actions  at  law.  Brown  v. 
jet  it  hath  been  construed  to  prevent  the  abatement  of  a  suit  in  Higden, 
equity,  provided  that  the  subject-matter  of  the  suit  be  not  affected  ^  '^^^  ^^^- 
by  it] 

*  By  the  last-mentioned  statute,  §  6.  it  is  enacted.  That  if  any  [Where  a  de- 
'  plaii^iff  happen  to  die  after  an  interlocutory  judgment,  and  feodant  died 

*  befiire  a  final  judgment  obtained  therein,  the  said  action  shall  ^ioa'S' 2i 
'  not  abate  by  reason  thereof,  if  such  action  might  originally  be  time  to  plead 

*  prosecuted  or  maintained  by  the  executors  or  administrators  of  underajudge'e 

*  Midi  plaintiff;  and  if  the  defendant  die  after  such  interlocutory  ?^^^*  ^^  ^^ 
^  jnd^ent  and  before  final  judgment  therein  obtained,  the  said  ^e^^ain^'^ 
^  action  shall  not  abate,  if  such  action  might  originally  be  pro-  couM  not, 

'  seemed  or  midntained  against  the  executors  or  administrators  under  this  act, 

*  of  sach  defendant  (a),  and  the  plaintifi^  or  if  be  be  dead  after  "S^  Judgment, 
'  sodi  interlocutory  judgment,  bb  executors  or  administrators,  ^re^^  * 

'shall 
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thereon. 
1  Wils.315. 
Wollop  V. 
Irwin.] 
\\(n)  See 
4  Taunt.  884.|| 


Berger  r. 

Green, 

1  Maule  &  S. 

S29. ;  and  see 

3  Maule  & 

S.281.     2  Chitt.  R.  253. 


Turaer  v. 
Cowper, 
Barnes,  210. 


shall  and  may  have  a  scire  facias  against  the  defendant,  if  living 
after  such  interlocutory  judgment;  or  if  he  died  after,  then 
against  his  executors  or  administrators,  to  shew  cause  why 
damages  in  such  action  shall  not  be  assessed  and  recovered  by 
him  or  them  ;  and  if  such  defendant,  his  executors  or  admini- 
strators, shall  appear  at  the  return  of  such  writ  and  not  shew 
or  allege  any  matter  sufficient  to  arrest  the  final  judgment;  or 
being  returned  warned,  or  upon  two  writs  of  scire  facias  it  be 
returned,  that  the  defendant,  his  executors  or  administrators,* 
had  nothing  whereby  to  be  summoned,  or  could  not  be  found, 
in  the  county,  shall  make  default,  that  thereupon  a  writ  of 
enquiry  of  damage  shall  be  awarded,  which  being  executed  and 
returned,  judgment  final  shall  be  given  for  the  said  plaintifii 
his  executors  or  administrators,  prosecuting  such  writ  or  writs 
of  scire  faciasj  against  such  defendant,  his  executors  or  admi- 
nistrators respectively/ 

^  II  Where  interlocutory  judgment  was  signed,  and  the  plaintiff 
died  on  a  subsequent  day  in  term,  the  court  granted  a  rule  to 
compute  principal  or  interest  on  the  bUl  of  exchange  on  which 
the  action  was  brought.  || 


6G.4.  C.16. 

§67. 


7  G.  4.  C.  57. 
$26. 


[Where  plaintifi*  died  after  a  rule  by  consent  to  refer  to  the 
prothonotary,  and  before  the  report,  the  court  allowed  his 
executor  to  be  made  a  party  to  the  rule,  and  directed  the  pro- 
thonotary to  proceed  without  the  defendant's  consent] 

11  By  6  Geo.  4.  c.  16.  §  67-  whenever  an  assignee  of  a  bank- 
rupt shall  die,  or  a  new  assignee  or  assignees  shall  be  chosen,  no 
action  at  law  or  suit  in  equity  shall  be  abated,  but  the  court  in 
which  any  action  or  suit  is  depending  may,  upon  suggestion  of 
such  death  or  removal  and  new  choice,  allow  the  name  of  the 
surviving  or  new  assignee  or  assignees  to  be  substituted  in  place 
of  the  former,  and  such  action  or  suit  shall  be  prosecuted  in  the 
name  of  or  names  of  such  surviving  or  new  assignee  or  assignees 
in  the  same  manner  as  if  he  or  they  had  originally  commenced 
the  same* 

A  similar  provision  is  contained  in  the  last  insolvent  debtors* 
act  in  case  of  the  death  or  removal  of  assignees  of  insolvent 
debtors.  II 


Doct.  P1.3. 
Sid.  410. 
Leon.  168. 
169.     Vide 
tit.  Baron  and 
Feme.    In 
an  action 
against  baron 
and  feme,  the 
burondied 


(G)  By  Reason  of  Coverture. 

^OVERTURE  is  a  good  plea  in  abatemenij  which  may  be 
either  before  the  writ  sued,  or  pending  the  writ.  By  the 
first  the  writ  is  abated  de  facto^  but  the  second  only  proves  the 
writ  abateable ;  both  are  to  be  pleaded,  with  this  difference,  that 
coverture  pending  the  writ  must  be  pleaded  post  tdtimam  continue 
ationem;  whereas  coverture  before  the  writ  brought  may  be 
pleaded  at  any  time  (a),  because  the  writ  is  de  facto  abated;  but, 
if  a  feme  sole  takes  out  a  writ,  and  after  marries,  the  defendant 

was 
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was  legally  attached  on  such  suit ;  and  therefore  may  plead  in  and  the  feme 

chief  to  it  any  defence  he  has.  ^^''^J^l'jr 

eil'j ;  and  the  court  inclined  to  think  the  writ  abated,  because  her  name  was  changed.  Stile, 
!  38.  IBiit  2  Ld.  Raym.  1525.  2  Stra.  8 1 1.  Barnard.  K.  B.  70.  are  all  express  that  coverture 
in  the  defendant  after  action  brought  cannot  abate  plaintiff's  writ.  See  too,  to  the  same  efiect, 
2  RoUe's  R.  53.]     (a)  memfrh. 

If  a  writ  be  brought  by  A  and  B.  as  baron  and  feme,  whereas  ^^^^  Brief, 
they  were  not  married  until  the  suit  depended,  the  defendant  may  ^^^' 
jd^d  this  in  abatement :  for  though  they  cannot  have  a  writ  in 
any  other  form,  yet  the  writ  shall  abate,  because  it  was  false  when 
sued  out. 

If  a  writ  be  brought  against  a  feme  covert  as  sole,  she  may  Latch,  24. 

plead  her  coverture;  but  if  she  neglect  to  do  it,  and  thei^e  be  a  Stile, 254. 

reoovery  against  her  as  a  feme  sole,  the  husband  may  avoid  it  j^^^'^     r^^J 

bj  writ  of  error^  and  may  come  in  at  any  time  and  plead  it.  pi'ea  of  co- 

vertnrey  whether  in  plaintiff  or  defendant,  can  only  be  in  abatement.  Milner  v.  M lines 
sTesm  R-  627.  See  tit.  Baron  and  Feme,  ||Thi8  is  too  generally  stated.  Coverture  at  the 
time  when  the  supposed  contract  was  made,  or  cause  of  action  arose,  may  be  pleaded  in  bar 
or  given  in  evidence  on  non-iusumpsity  for  it  shews  an  incapacity  to  contract,  &c, ;  but  if  the 
lesae  was  unmarried  when  the  cause  of  action  arose,  then  the  plea  must  be  in  abatement ;  for 
it  does  not  destroy  the  contract,  &c.  but  only  shows  that  the  husband  is  a  necessary  party  to 
the  action.     8  Term  R.  545.    3  Camp.  123.    3  Term  R.  627.    6  Term  R.  265.|| 

If  an  action  be  brought  in  an  inferior  court  against  a  feme  sole,  ^k.  8.  pi.  20. 
and  pending  the  suit  she  intermarry,  and  afterwards  remove  the  y.^RgynoldT 
cause  by  habeas  corpus^  and  the  plaintiff  declare  against  her  as  a  Giib.  Hist. ' 
feme  sole,  she  may  plead  coverture  at  the  time  of  suing  the  C.  P.  245. 
habeas  corpus  (i),  because  the  proceedings  here  are  de  novoj  and  (*)  t^JJ'  ^® 
the  court   takes  no  notice  of  what  was  precedent  to  the  habeas  [lire  in  this^" 
corpus  i  but  upon  motion  on  the  return  of  the  habeas  corpus^  the  case  hath  been 
court  will  grant  a  procedendo ;   for  though  this  be  a  writ  of  disallowed. 
right,  yet  where  it  is  to  abate  a  rightful  suit,  the  court  may  Haddock  v. 
refuse  it ;  and  the  plaintiff  had  bail  below  to  this  suit,  which  by  ^^^3551 
this   contrivance  he  is  ousted  of,  and,  possibly,  by  the  same 
means,  of  the  debt. 

If  a  feme  sole  plaintifl^  after  the  verdict,  and  before  the  dav  in  Cro.  Car.  135. 
bank,  takes  husband,  she  shall  have  judgment,  and  the  defendant  ^  ^"^**'  ^' 
cannot  plead  this  coverture,  for  he  has  no  day  to  plead  it  in. 

I  If  she  take  husband  after  suing  out  the  writ,  and  before  Morgan  v. 
declaration,  the  defendant  cannot  give  the  coverture  in  evidence  gT^^'^R.sfi'! 
under  the  general  issue,  but  must  plead  it  in  abatement ;  and  so  Milner  v. 
also  if  a  married  woman  sues  alone  for  an  injury  to  her  property  Milnes,  Term 
whilst  single.  B  R.327. 

[In  equity,  a  suit  does  not  abate  by  the  marriage  of  a  female  1  Ves.  182. 
defendant,  but  the  plaintiff  may  proceed,  only  entering  the  name 
of  the  husband  and  wife  in  the  subsequent  proceedings. 

Though  a  suit  in  equity  regularly  become  abated  by  the  mar-  Lady  Cram- 
ri^  of  a  female  plaintiff,  yet  if  she  afterwards  proceed  in  the  suit  *^™®  ^'/ch' 
^  a  feme  sole^  the  mere  want  of  a  bill  of  revivor  is  not  error  ^  231. 
upon  which  a  decree  can  be  reversed  upon  a  bill  of  review  by  the  (c)  Godkin  v. 
defendant,  (c)      And  if  the  husband  die  before  revivor,  she  may  ^^^J^r^^ 
oroceed  without  it,  for  then  her  mcapacity  to  prosecute  the  suit  *^^*»  c«cam 
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not  be  permitted  to  prooeed  ati j  farther  in  the  superior  coort. 
{a)  Petrie  v.  {a)  So,  if  in  an  action  for  bribery  on  the  statute  of  2  G.  2.  c  24* 
White,  it  appear  that  the  plaintiflT  was  guilty  of  wil/id  delay  in  the  pro- 

»TermR.5.    gecution  of  his  suit,  which  fact  the  defendant. could  not  intro- 
duce either  on  the  record,  or  at  the  trial,  the  court  will  stay  the 
proceedings;   for  wil/id  delay  is   expressly  prohibited   by  the 
statute. 
Pcshall  ▼.  So,  where  they  find  that  actions  have  been  brought  against 

,r/^°%  ^.«   several  upon  a  penal  statute  which  makes  only  one  ofience;  they 

will  stay  the  proceedings  upon  payment  of  one  penalty.  J 
(b)  Salk.  2.  Where  the  writ  is  only  abateaUe,  it  must  be  abated  by  plead- 

0  T  ^'  D^®       i°g  in  time ;  for  matters  in  (b)  and  before  the  writ  {c\  cannot 

S  La.  Kaym.   t".  i    j       ^  i?- 

653.  Show.   ^  taken  advantage  of  in  error. 

169.  Roll.  Abr.  783.  That  a  roaa  Bhall  not  assign  that  for  error  which  he  miffht  have 
pleaded  in  abatement.  Carth.  124.  There  b  a  difference  between  original  and  judicial 
writs ;  for  in  the  former,  matter  of  form  abates  them  as  well  as  substance ;  Mh-  in  the  latter ; 
for  if  the  substance  be  good,  the  want  of  form  will  be  aided.  41  E.3.  IS,  14.  (c)  Other- 
wise, of  faults  in  the  proceedings  after  the  writ.  Bco.  F«ax  Latin,  9.  48.  For  thu,  tide  tit. 
JSrror. 

^*^*^JV'  Therefore,  if  a  feme  covert  bring  an  action  in  her  own  name 

9  Terra  r!  627  ^^^  attomattim^  and  the  defendant  plead  in  bar  to  the  action^  he 
Cro.  El.  554.  *  shall  never  afterwards  assign  the  coverture  for  error. 
8alk.4.  pi.  10.       So,  though  it  be  a  good  plea  for  a  defendant  to  say  that  & 

stranger  is  tenant  in  common  with  the  plaintiff,  yet  if  he  does 

not  plead  it  in  abatement^  he  shall  not  have  advantage  of  it  in 

arrest  of  judgment 

&rth.26i.  So,  if  an  action  be  brought  against  one  executor,  where  there 

are  more^  if  that  one  executor  do  not  plead  this  in  abatement^ 

but  plead  to  the  action,  he  shall  never  have  advantage  of  this  plea 

afterwards. 

tlCroEliz.554.       So,  where  trespass  is  brought  by  one  joint-tenant,  or  by  one 

Moor,  466.11     tenant  in  common,  and  the  defendant  pleads  to  die  accSon^  and 

the  jury  find  specially,  that  another  (not  named)  is  joint-tenant  or 
tenant  in  common  with  the  plaintiff;  yet  he  shall  have  judgment, 
notwithstanding  the  writ  at  first  was  abateable. 
Saund.  S91.  \         So,  where  an  action  of  debt  is  brought  on  a  joint  bond  against 

one  of  the  obligors,  and  upon  non  est  factum  pleaded,  the  jury 
find  that  Jl  &  (then  living)  was  joindy  bound  with  the  defend* 
ant,  yet  the  plaintiff  shall  have  judgment 
Trin.  24  Car.  Tenant  in  common  of  lands  brought  an  action  of  trover  in 
?•  p^p^?2^'  ^^^  ^^'^  name  alone  for  cutting  down  trees  and  carrying  them 
tw^n  Bl^k-  *^^y»  ^^®  defendant  pleaded  to  issue;  and  in  a  special  verdict  it 
bum  V.  Grove,  ^^  found,  that  the  plaintiff  was  tenant  in  common  with  J,  S.  not 
cited  in  Carth.  named;  yet  the  plaintiff  had  judgment,  because  this  was  a  niat- 
^^-  ter  pleadable  in  abatement. 

Rees V.Abbot,  [If  one  only  be  sued  on  a  joint  note,  it  must  be  pleaded  in 
AKkl!^'  ^*^'  abatement ;  it  will  not  be  error.  So,  in  actions  against  partners. 
Smilh  s  Black  ^"^  where  an  action  is  brought  by  a  joint  covenantee  (d),  ad- 
R.  947.         '  vantage  may  be  taken  of  it  by  demurring  generally. 

Rice  V.  Shutc,  5  Burr.2611.     1  Black.  R.  695.    &C.    (rf)Cabel  v.  Vaughan,  1  Saund.  291. 

1  Sid.  480.  S.  C.  1  Ventf .  34.  S.  C.  B.  N.P,  1 58.  5  Co.  1 1 9.  ||That  is  if  it  appears  on  the 
record  that  there  is  another  covenantee  living  and  not  joined,  or  If  it  be  made  to  appear  \%y 

pmying 


(K)  Where  the  Writ  is  abated  de  facto,  ^.  19 

injhf  lyir  of  the  <hed  and  fottiiv;  U  fiirtfa,  1  \nil.Sai]iid.l54,  m^noH,  and  ^aiat  tbcrdn  $ 
a&i  in  sudi  case  the  nonjoinder  is  also  a  ground  of  nonsuit  or  of  error.    J6id|| 

In  sQch  a  plea  to  an  action  on  a  bond,  it  must  be  stated  that  Sayery.Chay- 
the  otiber  obligor  executed  the  deed,  and  that  he  is  still  alive,  i^'^^fg^^'d 
It  is  not  sufficient  to  say,  that  another,  not  named,  was  jointly  291.*    Homer 
bound.    But,  if  it  appear  on  the  &ce  of  the  declaration  that  both  v.  Moor, 
obligors  have  sealed,  and  both  are  living,  the  objection  is  good  M.  2  G.  2. 
iu  arrest  of  judgment.  ^^^H'^' 

see  1  Will.  Saund.    91  in  notes.g 

Biit  in  trespass  it  is  no  plea  in  abatement  that  there  is  an-  ..  u  ^  ^ 
other  joint-trespasser  not  named,  (a)]  8(ii)&),  in  m> 

Q^eof  tort;  Grovett  v.  Radnidge,  5  East,  62.  1  WiIL  Saand.  291.  e.;  for  torts  are  several  in 
their  ostore,  and  the  plaintiff  may  eleet  to  sue  all  or  any  of  the  parties.  But  if  the  action  b 
toueded  on  matter  djr  quati  cotUractUf  though  its  form  be  in  tori  the  defendant  may  plead  in 
iibBteoieDt  that  other  parties  ought  to  be  Joined.  Buddie  v.  Wilson,  6  Term  R.  369.  Powell 
T.  Lajrton,  2  New  R.  365.  Weall  v.  King,  12  East,  452.;  and  see  Green  v.  Greenbank, 
i  Marsh.  485.  Bretherton  v.  Wood,  3  Brod.  &  B.  54. ;  and  there  is  a  distinction  between 
ftrumal  actions  of  tori  and  such  actions  when  they  concern  real  property.  Therefore^  if  one 
taaot  in  common  be  soed  in  tort  for  any  thing  connected  with  the  land  held  in  common, 
^  ioaj  plead  the  tenancy  in  common  in  abatement ;  see  1  W.  Saund.  291  f.  notd,9nd  cases 

I  If  one  of  several  part  owners  of  a  chattel  sue  alone  for  a  Addison  v. 
tort,  advantage  can  be  taken  of  the  objection  only  by  plea  in  9j^^^  ^ 
abatement,  even  though  the  defect  appear  in  the  declaration*  Sec^worth  * 
And  if  a  defendant  n^lect  to  take  advantage  of  it  in  that  man-  v.  oTerend, 
Kr,  io  snch  an  action  by  one  part-owner,  he  cannot  afterwards  1  Will.  Saund. 
aTtul  himself  of  it  by  a  plea  in  abatement  to  another  action  by  an-  p^lrJi'  ^/Tf "" 
ohcrpart^wner.  (6)1  Kughln 

ft&mi  of  tort  the  nonjmnder  of  a  co-plaintiff  is  matter  in  abatement  only,  }ret  aceordinff  to 
^  doctrine  in  the  note  above  it  would  seem,  that  where  the  action  is  substantially  founds  on 
coDtraet,  the /brm  of  it  in  tort  will  not  prevent  the  plaintiff  being  nonsuited  for  nonjoinder  of 
otber  plaintin. 

If  a  furre  impedit  be  brought  against  the  bishop  and  incumr  Cro.  Jac.  651. 
Iwit  only,  without  naming  the  patron,  though  this  might  have  ^"^*''  ^'f' 
^  pleaded  in  abatement,  jei  if  the  defendant  plead  in  bar,  ^-c.  Pai^7^. 
it  cannot  after,  upon  a  writ  of  errors  be  assigned  for  error;  for  311. '  2  Roll.  ' 
imgh  the  want  of  a  patron's  being  made  a  defendant  might  Rep-  239. 
ottke  the  writ  abateable,  yet  it  was  not  thereby  actually  abated ;  ^^*  ^^* 
sod  nothing  shall  be  assigned  for  error  concerning  the  writ,  but 
vhat  actttflfiy  abates  it. 

If  an  action  be  brought  against  Sir  Francis  Fartesqiie,  miUtem  Roll.  Ahr.78U 
^  harxmettian^  and  he  appear  and  plead  to  issue,  and  a  verdict  ^^*  ^^' 
and  judgment  be  pven  for  the  plaintiff,  the  defendant  in  a  writ  g<>^*'*ep.450. 
of  error  shall  not  assign  for  error  that  he  was  a  Anight  of  the 
iathy  and  ought  to  be  so  named ;  for  he  has  lost  this  advan- 
tage by  appearing  to  the  other  name,  and  thereby  concluded 
himselE 

If  a  writ  be  brought  to  the  damage  of  40/.  and  the  plaintiff  Palm.270,271. 
d«lare  ad  damnum  200L  and  the  verdict  give  30/.  this  is  no  B"'  as  to  this 
em»r  after  verdict,  for  the  writ  is  not  abated  de  facto,  but  only  i^  th^lf  ^^^^^ 
abateable  by  plea.  declaration 

^inibm,  the  defendant  must  plead  it  in  aiatements  but,  if  it  varies  ui  substance,  the 
*«aat  loayiBoyr  it  in  acnit  of  judgment  or  take  advantage  of  it  in  error;  because  the 

Q  9  Court 
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Court  has  no  authority  to  proceed,  having  prosecuted  a  different  matter  from  that  which  the 
writ  has  given  it  authority  to  take  cognizance  of.  Jones,  304.  Cro.  Eliz.  722.  Cro.  Jac.  654. 
For  this  vide  tit.  Error. 

Anon.  2  Atk.  --^  ^^^^  *"  equity  is  not  dismissed  for  want  of  parties ;  but 
15.  Gwinnv.  Stands  over  for  amendment  on  paying  the  costs  of  the  day. 
Poole,  4  Bro.  The  want  of  parties  may  be  pleaded  in  abatement ;  but,  upon 
P.C.  122.        allowing  the  plea,    the  court  will  give  tlie  plaintiff*  leave  to 

Pratt,  1  P.       amend.] 

Wms!  593.*    Mitf.  Eq.  PI.  221. 

(L)  Where  the  Writ  shall  abate  in  toto,  or  in  Part.  \ 

Hob.  199.217.  W^HATEVER  proves  the  writ  false  at  the  time  of  suing  it 
245.   Buist.  i!  out,  shall  abate  the  writ  entirely  {a);  as,  if  it  appears  by 

(a)  But  this  the  plaintiff's  own  shewinsc  that  he  had  no  cause  of  action  for 
luisincation  ot  p^^t ;  therefore  if  an  action  of  trespass  be  brought  against  two 
he  inn  mate-  defendants,  and  the  one  plead  that  the  other  was  dead  die  im- 
rial  point;  for  petrationis  brevisy  or  that  there  is  none  such  in  rerum  naturoy 
in  a  precipe  the  whole  writ  shall  abate ;  for  it  is  the  plaintifTs  fault  to  use 
quod  reddat  ^^  authority  of  the  court  to  call  in  a  man  that  was  dead ;  and 
one  pleads^' '  *^  ^^  ^^  ^^^^  ^"  abuse  of  the  process  to  issue  it  against  a  feigned 
non-tenure,      person. 

and  the  other  takes  the  whole  tenancy  on  himself,  the  writ  shall  not  abate  in  the  whole,  but 
stand  good  against  him  that  hath  accepted  the  tenancy,  because  there  is  a  proper  defendax>t 
to  the  action ;  and  the  non-tenure  of  the  one  does  in  do  ways  prejudice  the  other  defendant. 
Hast.  Entr.  565.    Doctr.  PI.  7. 

Doctr.  PL  7.         But,  if  one  of  the  defendants  die  pending  the  writ,  this  shall 

not  abate  the  action  against  the  other  defendant ;  for  this  is  the 
act  of  God,  and  no  default  in  the  plainti£F.  See  the  8  &  9  W.  S» 
c.  11.  §  7.  stqn-h  (F). 
Hewitt  V.  Bib-  [The  bankruptcy  of  the  plaintiff  or  defendant  happening  in 
bms,  2  Wils.  ^ny  stage  of  a  suit  either  at  law  or  in  equity  is  no  abatement. 
Kretchman  v  ^^^  '^  ^^®  discharge  of  the  plaintiff  after  action  brought  under 
Beyer,  iTerm  ^^  insolvent  act,  and  an  assignment  of  his  property  for  the  be* 
R/463.  nefit  of  his  creditors.] 

Waugh  V. 

Austen,  3  Term  R.  437.  Anon.  1  Atk.  265.  Butler  v.  Davidson,  Exchequer,  East  53  G.s^ 
IJut  coiitr,  per  Lord  Thurlow^  where  it  happens  before  decree  or  judgment.  Sellas  v.  Daw- 
son, in  Chancery,  Dec.  8th,  1790,  Co.  Bpt.  Laws,  622.  5d  edit.  Hedlev  v.  Brown,  Barnes, 
.^89.  IITiie  case  of  Sellas  v.  Dawson,  was  conudered  and  overruled  b^  the  Court  of  Excho- 
^uer  in  Butler  v.  Davidson.  But  in  a  later  case,  where  after  a  decree  in  a  cause,  referring  it 
to  a  master  to  take  the  accounts,  the  piaintifi;  before  the  accounts  were  taken,  took  the 
.benefit  of  an  insolvent  act,  and  assi^ees  were  appointed,  who  conceiving  the  suit  did  not 
abate,  took  out  warrants  to  proceed  m  the  accounts  before  the  master;  Lord  Loughborougfk, 
upon  a  motion  to  stay  proceedings  till  a  supplemental  bill  should  be  filed,  held,  that  there  is 
no  other  way  for  the  assi^ees  to  come  into  that  court  but  by  filing  a  bill :  that  though  a^ 
Jaw  assignees  have  been  silo  wed  to  proceed  in  the  bankrupt's  name,  giving  securiu  for  the 
costs,  }  et  at  law  the  defendant  can  lose  nothing  by  the  bankruptcy  of  the  plundn  but  his 
costs ;  and  security  for  the  costs,  therefore,  is  all  that  is  necessary :  that  in  eouity  more  is 
necessary;  a  plaintiff  may  be  decreed  to  account  and  to*  pay  the  balance,  ana  there  must, 
therefore  be  a  substantive  plmntiff,  a  party  to  the  cause,  wno  may  abide  such  decree  as  may 
be  made.  Williams  v.  Kinder,  4  Ves.  587. ;  and  see  Rylands  v.  Latouche,  2  Bligh,P.C.  566. 
And  though  bankruptcy  of  the  plaintiff  does  not  abate  a  suit  in  equity,  yet  a  motion  will  be 
granted  that  plaintin  procure  his  assignees  to  file  a  supplemental  bill  within  a  given  time,  or 
that  the  suit  be' dismissed  without  costs.  Wheeler  v.  MaUns,  4  Madd.  171.  Porter  v.  Cox^ 
5  Madd.  80.  Randall  v.  Mumford,  18  Ves.  424.  At  to  abatement  by  death  or  removal  cvT 
absignees,  see  antv  (FJl|| 

If 


(L)  Where  the  Writ  shall  abate  in  toto,  ^tr.  ill 

If  there  be  two  executors,  and  one  who  is  named  of  D*  say  q^,  ^it.  285. 

lie  is  of  C.  the  writ  shall  abate  against  both,  because  they  are  n.    Doct. 

boch  representatives  of  one  person,  and  must  both  be  legally  PI*  7.  21  H.  6. 

sommoned ;  and  as  they  are  both  but  one  person  in  the  eye  of  1:  i^l     5 

the  iaw,  the  plaintiff  cannot  proceed  against  the  one  without  q^q  piaindff 

the  other  (a) ;  but,  in  this  case,  the  other  .  defendant  will   be  shall  stop  the 

obliged  to  pl^bd,  though  the  defendant's  plea  in  abatement  shall  others  from 

be  first  determined;  and  if  it  be  found  for  him,  shall  abate  the  gj'rth^wnt 

'"^  ^  ^^-  when  abTed 

ior  want  of  form,  is  abated  quoad  all,  though  they  have  pleaded  to  issue.  8  Co.  1 59. 
Cffth.  96.  But,  if  two  executors  sue,  and  set  forth  themselves  to  be  executors,  and  that  they 
prored  die  will,  but  upoa  the  probate  set  forth,  it  appears  that  one  only  proved  the  will, 
asd  the  defendant  pleaids  this  in  abatement,  a  respondeat  ouster  will  be  awarded ;  for  both  have 
angiit;  and  he  that  did  not  prove  may  come  in  when  he  pleases.  Salk.  3,  pi.  6.  The  setting 
fixtb  that  they  had  proved  the  will  amounted  only  to  surplusage ;  the  method  is,  to  declare 
s  executors  generally,  and  make  a  profert  of  the  letters  testamentary,  whereby  it  appears 
tftey  arc  executors. 

At  common  law,  non^tenure  of  parcel  of  the  lands  abated  Booth,  29. 

the  whole  writ ;  for  this  falsified  the  writ  which  alleged  the  ^^^'  ^5"!^ 

defendant  to  be  tenant  of  the  whole.     But  it  was  thought  very  5o!^^j.>on, 

bard  that  a  writ  which  was  good  in  part,   should   be  totally  this  statute 

destroyed  by  this  plea ;  and  therefore  25  E.  3.  c.  16.  enacts,  that  arose  the  dis- 


mour 


the  writ  shall  only  abate  for  that  part  of  which  non-tenure  is  u^^i'^^'lu  . 
•]U«^  books,  that 

^^  _     tbeplaintifT 

cannot  destroy,  but  may  abridge,  his  demand. 

At  common  law,  if  the  tenant  plead  non-tenure  and  disdaimer^  Co.  Lit.  362,3. 
the  plaintiff  cannot  aver  his  writ,  and  say  he  was  tenant;  for  in  ^f'^To^^ 
'eal  actions  anciently  there  were  no  damages  given ;  and  the  3  Lgy  jJq^ 
plaiotiffby  this  plea  has  the  effect  of  his  wrir,  which  is  to  be  put  Lutw  ^63. 
ioto  possession  of  the  lands.     But  if  non^tenure  be  pleaded,  with- 
om  disclaimer  J  the  plaintiff  may  aver  his  writ,  and  shew  that  the 
teoaot  has  the  reversion  in  fee  in  him  as  well  as  the  freehold,  or 
take  judgment  at  his  election. 

If  the  demandant  enters  into  any  of  the  lands,  pending  the  4  E.  4. 33. 
^t,  this  shall  abate  the  writ  in  toto.  Doct.  PI.  5. 

The  pkuntiff  declared  for  arrears  of  a  rent-charge,  and  de-  Q^Mndi.  Ss3. 

panded  a  larger  sum  than  was  due  to  him,  upon  his  own  shew-  Duppa  and' 

Jo&  by  7i  105.     The  defendant  pleaded  a  bad  plea,  and  the  Mayo. 

pluotff  had  iudirment  for  his  whole  demand;  but  perceivinff  ll(^)Thedif- 
L'»««  /••  terence  seems 

Qis  mistake  on  the  entry  of  the  judgment,  he  released  the  7/.  IO5.  ^^  ^^  ^\^^<^ 

ud  it  was  holden  a  good  release  {b) ;  and  that  it  was  not  a  falsi-  where  the 

fication  of  his  writ,  but  rather  an  affirmance;  but,  if  the  defend-  ^^^7  to  be 

ant  had  taken  advantaxre  of  it  in  due  time,  it  would  have  abated  ^^^^^^^^  J« 
A«      •*.  /  \  ^°  certam  and 

J'  "nt-  W  aUire.  on  the 

«>ce  of  the  contract  or  specialty,  a  demand  of  more  than  is  due  is  bad,  and  cannot  be  aided 
bj  the  eiaxj  of  a  remittUur  ;  but  where  the  duty  is  composed  of  several  parcels  a  demand  of 
Dore  than  »  due  may  be  aided  by  remitting  the  overplus.  Cro.  Jac  499.  Lord  Raym.  8 1 5. 
7  Mod.  88. ;  and  see  Barnard  v.  Ihithy,  B  Taunt.  27.  rortv  v.  Imber,  6  East,  434.  (c)  It  seems 
^vould  only  have  abated  the  writ  as  to  the  1l,  lOs,  and  not  in  toto,  according  to  Godfrey's 
Ca.llRep.45.b.  See  1  Will.  Saund.  285.  a.  b.  notes,  (5th  ed.);  and  that  the  defendant  in 
ftplem  may  recover  so  much  rent  as  he  proves  due,  although  he  has  avowed  for  more,  see 
^  ItejMn  (KX  Vol.  VI1.II 

If  an  action  is  well  begun,  and  part  of  the  action  determines  ^o-  Lit.  1:85. 

l? act  in  law,  and  yet  .the  like  action,  is  given  for  the  residue,  ^' 

C  S  the 


««  ABATEMENT. 

the  wrh  shall  not  abater  but  the  plainfiGr  may  prooe^  for  the 
residae ;  but,  where,  by  the  determination  of  part,  the  like  action 
does  not  remain  for  the  residue,  there  the  action,  though  well 
tommenced,  shall  abate. 
Co.  Lit  S85.  As,  if  an  action  of  waste  be  brought  against  tenant  per  atder 
^  viV,  and,  pending  the  writ,  cestvy  me  vie  die^  this  shall  not  abate 

the  writ  in  toto  /  but  the  plaintiff  may  proceed  to  recover  da~ 
mages  on  this  writ ;  for  the  lessor  might  have  an  action'  &r  the 
damages,  though  cestwf  que  vie  had  died  before  any  action  of 
waste  brought. 
Co.  Ltt  SS5.        ^  }^  ^°  eiectment  be  brought^  and  the  term  expire  pending 
^  *  [(a)  So  iV   ^^  ^"^  yet  the  action  shall  proceed  for  damages  only,  {a) 
the  lessor  of  the  plaintiff  die.    S  Stra.  1056.] 

Co.  Lit.  985.  But,  if  tenant  per  aider  vie  had  brought  an  assize,  and  pend- 
^  ing  the  writ,  cestuy  que  vie  had  died,  although  the  action  was  well 

commenced,  yet  the  writ  should  abate ;  because  no  assize  lies  for 

damages  only. 
Co.  Lit  f85.        So,  if  an  action  of  waste  were  brought  by  baron  and  feme  in 
^  remainder  in  especial  tail,  and  pending  the  writ  the  wife  die 

without  issue,  the  writ  would  abate,  because  all  actions  of  waste 

must  be  ad  exhieredilationem. 
Co.  Lit.  885.        So,  if  a  writ  of  annuity  be  brought,  and  pending  the  writ  the 
••  annuity  determine,  the  writ  faileth  for  ever;  because  the  like 

action  cannot  be  maintained  for  the  arrearages  only. 
11  Co.  45.  When  a  writ  is  brought  for  two  things,  and  it  appears  the 

Godfrey's  plaintiff  cannot  have  any  other  action  for  die  one  of  them,  the 
Saund,  285.  ^"^  ^^^^^  Stand  for  the  part  that  is  good ;  but  where  it  appears 
Cas.  Temp.  he  can  have  another  writ  in  another  form  for  one,  there  the 
Hardw.  873.  whole  writ  shall  abate ;  because,  where  there  can  be  no  better 
?;.^'jT  writ  brought  for  the  parcel,  it  ought  to  continue;  but,  if  another 

den  V.  PaSmer  ^'^^^  ^^^  ^^  brought  for  that  parcel,  it  is  bad,  and  ought  to  abate 
Hob.*88.       '  in  toto.  (b) 

Rogers  r.  Cooke,  Carth.  235.  l  Salk.  10.  S.  C.  l  Show.  S66.  8.  C  Hookin  ▼.  Quitter, 
sStra.  1271.  1  Wils.  171.  ac.  Curtis  v.  Davis,  sLev.  110.  Bctts  ▼.  Mitchell,  10  Mod.  315, 
T^  V.  Whiting,  11  Mod.  196.  Petrie  ▼.  Hannay,  B  Tetm  R.  650.  Jeoningi  v.  Newman^ 
4  Term  R.  347.    1  Will.  Saund.  985«  a.  fio«f.|| 

(M)  Where  it  shall  abate  by  reason  of  another  Action 

brought  for  the  same  Thing. 

&  H,  6. 19.  ^HE  law  abhors  muldplicity  of  actions ;  and  therefore  when* 

Mo.  418. 559.  ever  it  appears  on  record,  that  the  plaintiff  has  sued  out  two 

D^^PL  10  ^^^  against  the  same  defendant  for  the  same  thing,  the  second 

67.    Where '  ^^^^  sholl  abate ;  for  if  it  were  allowed  that  a  man  should  bo 

•prior  writ  twice  arrested,  or  twice  attached  by  his  goods  for  the  same  thingr^ 

2^«PP^  °i*y  by  the  same  reason  he  might  sufier  in  in/tniiumf  and  it  is  not 

aba^em^  ^  necessary  that  both  should  be  pending  at  the  time  of  the  defend«« 

to  a  secoDcf  ^^^'s  pleading  in  abatement ;  for  if  there  was  a  writ  in  being  vl% 

appeal.  the  time  of  suing  out  the  second,  it  is  plain  the  second  was  vexr- 

s  Hawk.  P.O.  atious  and  ill  ab  initio. 

«75.    Where  ] 

a  prior  suit  depending,  may  be  pleaded  to  an  infonnatioii.    fl  Hawk.  P.  C  t75.    Bat  It  la 
IK»  0ood  plea  in  «60^pim^  of  aa  indictment,  as  it  it  of  an  a|ipeal  or  an  inlbrtsaCioiit  tha^il 

thc»-J 


(M)  Pendencjf  qf  another  Actiofu  SJ 

tibere  k  tooCher  indictment  against  die  defendant  for  the  tame  ofifence ;  but  in  mob  a 
case  the  court,  in  discretion,  will  quash  the  first  indictment.  2  Hawk.  P.  C.  367.  [Fost. 
O.  Law.  104.  Dou^  S87*    Qu.  Whether  it  be  so  in  any  informations  but  informations  qu 

But  then  it  must  appear  plainly  to  be  for  the  same  thing:  for  ♦  H.  6,  24. 
anassize  of  lands  in  one  county  shall  not  abate  an  assize  in  an-  *^^^^'  PI.  lo. 
other  county,  for  Uiese  cannot  be  the  same  lands. 

|The  two  suits  must  be  between  the  same  parties*     A  suit  by  Reeve  t. 
bibband  and  wife  against  the  wife's  trustees  cannot  be  pleaded  in  ^^q^*  ^  ^^"^ 
fatf  to  a  subsequent  suit  by  her  and  her  next  friend,  against  her  ^   ^'  ^^^' 
tnistees  and  bar  husbandi  although  the  relief  prayed  is  the 
same.  I 

In  general  writs,  as  trespasSf  assize^  caoenanij  where  the  special  ^  q^^  ^^^ 
matter  is  not  alleged,  and  the  plaintiff  is  nonsuited  before  he  Doctr.  PI.  ii^ 
wonts;  though  the  second  writ  be  sued  pending  the  other,  yet  i^*  Theol.  1. 
the  ibrmer  shall  not  be  pleaded  in  abatement^  because  it  does  not  .U*  ^'  ^^*  $  ^^' 
appear  to  the  court  that  it  was  for  the  same  thing ;  for  the  first  dJ^^ma*^ 
writ  being  ceneral,  the  plaintiff  might  have  declared  for  a  dis*  sumpsU^  the 
doct  thing  n-om  what  he  demanded  by  the  second  writ ;  but,  defendant 
whea  the  first  is  a  special  writ,  and  sets  forth  the  particular  de-  ^u^^  ^^ 
oand,  as  in  a  pnecipe  quod  reddat^  S^c.  there  the  court  can  other  action 
readily  see  that  it  is  for  the  same  thing ;  and  therefore,  though  depending  for 
the  phuntiff  be  nonsuited  before  he  counts,  yet  the  first  shall  the  same  matf- 
•hate  the  second  writ,  it  being  apparently  brought  for  the  same  ^^^^F^ 

^-  did  not  lll^e 

tint  the  plaintiff  had  declared  in  it ;  and  by  the  court,-*-This  Is  bad,  because  it  cannot  be  tra- 
wied^  whether  it  be  for  the  same  matter  or  not.  7  W.  B.  R.  LilL  Plitc.  Reg.  8.  Mitchell 
ad  iLu^  2  Barnard.  K.  K  143.  8.  P.] 

An  action  depending  in  an  inferior  court  cannot  be  pleaded  5Co.69.Sparw 
to  an  action  brought  in  one  of  the  courts  at  Westminster  for  the  '^'•^^^fl  ^^ 

^^  ^1^«-  ^  (The  plainttfT 

coooted  opoB  sereral  promises  for  work  and  labour  in  the  pariah  of  Sdnt  Mary  Le  Bmxf^ 
Limdon ;  the  defendant  pleaded  in  abatement^  that  before  tuts  action  brought  tne  plainti^ 
had  libeUed  in  the  Admiralty  for  the  same  cause  of  action.  Upon  demurrer  it  was  insisted  for 
<b  plainti^  that  this  was  within  the  rule  in  Spany's  case^  and  the  whole  court  save  judg- 
Beot  Minst  the  defendant,  qiMd  rupondeat  ouster.  Fitsgib.  319.  6  G.  8.  C.  B.  Ludfield  v 
Warden.]    ||See  8Wil8.87.|l 

|If  an  action  is  brought  in  the  Court  of  King's  Bench  or  Per  hard 
Common  PleaSi  4Emd  the  defendant  pleads  to  it  an  action  pending  Hardwicke 
for  the  same  naatter  in  Irdand  or  the  Plantations,  this  would  be  ^f  ^^^  \^ 
no  bar  to  the  jurisdiction  of  the  court  here.    And  the  law  (a)  (o^  billon  v.  ' 
should  be  the  same,  if  such  a  plea  is  pleaded  to  a  suit  in  equity.    Afvares,  4  Yes. 

357. 

And  a  suit  pending  in  England  is  not  a  good  plea  in  bar  to  a  Bayley  v. 
subsequent  suit  in  the  Plantations  for  the  same  matter.  Edwards; 

^  8  Swanst.  70S. 

It  has  been  determined,  that  if  an  action  be  brought  in  Ireland  Per  Lord 
on  a  bond,  and  sued  to  judgment  there,  that  judgment  cannot  ^rdwkke^ 
be  pleaded  to  an  action  in  the  courts  here.tj  SeeTlE^s  t. 

Saunders,  4  Bam.  &  C.  41 1". 

The  law  will  not  ^Uow  two  quare  inwedits  to  be  brought  for 

^  same  presentation,  viz.  a  second  by  the  defendant  against  the 

pUmtifl^  when  diere  is  one  pending  in  court  by  the  plaintiff 

against  the  defendant ;  et  sic  in  brcvi  dc  partitioned  because  the 

C  4  defend- 


94  ABATEMENT, 

defendant  can  have  the  same  remedy  on  the  first  writ  as  he  could 

on  a  second, 
(a)  Therefore        The  law  is  so  watchful  against  all  vexatious  suits,  that  it  will 
it  18  a  good       neither  suffer  'two  actions  of  the  same  nature  to  be  pending 
5*^  *3ia7Sie    ^^^  ^^  same  demand,  nor  even  two  actions  of  a  difierent  na- 
pSntiffhas       ture.  (b) 

brought  a  replevin  for  the  same  thing,  because  in  botn  cases  damages  are  to  be  given  for  that 
caption.  iH.  6. 37.  Doctr.Pl.  10.  Sedqtu  And  see  Comb.  229.  and  Skin.  588.  [A  re- 
plevin depending  in  the  sheriff's  court,  it  seems,  cannot  be  pleaded  to  trespass  for  taking  cattle. 
S  Wils.  87.  White  ▼.  Willis.]  So  in  an  assize  of  darrein  presentment,  a  quare  hnpedU  de- 
pending for  the  same  presentation  is  a  good  plea.  Hob.  184.  And  a  quare  impedU  is  said  to 
be  depending  when  it  is  returned.    8  E.  4. 1 1. 

Hob.  137.  In  a  quare  impedit  hrovtght  by  the  Earl  oS  Bedford  against  the 

(5)That  where  Bishop  of  Exeter  and  others,  the  defendants  plead  that  Uie  phiin- 
trespass  is  ^  ^^^  brought  another  quare  impedit  for  the  same  presentation, 
brought,  ttid  which  is  still  depending  and  undetermined,  with  an  averment 
afterwards  re-  that  it  was  the  same  plaint,  avoidance,  and  disturbance ;  the  earl 
plevin  for  the  replies,  that  since  his  former  writ  purchased,  the  same  church 
th^erou^fnot  ^^^g  still  void,  he  presented  Henry  Curtis  to  the  bishop,  who 
be  more  de-  refused  him,  which  is  the  disturbance  he  now  complains  of,  and 
fendantsinthe  traverses  that  it  is  the  same  disturbance  on  which  both  actions 
replevin  than  ^^^^  brought:  the  defendant  demurs;  and  ruled,  the  writ 
the  action  of  should  abate ;  for  though  there  must  be  a  disturbance  naturally 
trespass,  be-  to  maintain  the  action,  yet  the  principal  effect  of  the  suit  is  to 
cause  it  cannot  recover  the  presentation ;  and  the  nature  of  a  quare  impedit  is  to 
•quare  with  y^^  gjj^j  ^^  nonsuit  or  discontinuance,  which  diis  would  defeat ; 
that  it  is  flffta '  ^^^  "^7  ^^^s  rule  the  plaintiff  might  bring  a  new  one,  without 
eademque  cap-  leaving  the  former  suit  And  though  in  mis  case  there  was  a 
Ho,  Doctr.  new  defendant  (fi),  yet  the  writ  abated,  because  there  were  two 
If'th^  db'^'  ?"^''^  impedits  against  the  same  man;  and  therefore  a  fresh 
action  might  defendant  could  no  more  enable  him  to  bring  a  second  quare 
not  be  pleaded  impedit j  than  a  new  disturbance  could.     But  against  several 

in  abatement^  persons  it  is  said  a  man  may  have  as  many  quare  impedits  as  he 
averring  the      ^yj^ 

fact  to  be  the 

same.  In  trespass  against  two  defendants,  they  both  pleaded  in  abatement  another  Irill  of  tres- 
pass pending  agtunst  one  of  them  :  and  three  judges  against  HoU^  who  doubted,  held  the  plea 
good  as  to  both.    Carth.  96,  97. 

Mayor,  &c.  of      [If  two  actions  be  brought  at  the  same  time  for  the  same 
London  V.  B.    thing,  with  some  trifling  variation,  they  may  be  pleaded  each  in 
reem.  abatement  of  the  other,  averring  that  the  cause  of  action  in  both 

is  the  same.] 
Boycev.Dou-       II I^  while  A.  is  unlawfully  imprisoned  by  £.,  C  commits  an 
glas,  1  Camp,    assault  on  him,  C  is  guilty  of  the  false  imprisonment  as  well  as 
^0*  B.  s  and  if  ^.  sues  bom  separately,  the  pendency  of  one  suit  may- 

be pleaded  in  abatement  of  the  other.  || 
Allen,  54.  ^  ^  second  writ  be  brought  tested  die  same  day  the  former  is 

Gilb.  Hist.  abated,  it  shall  be  deemed  to  be  sued  out  after  the  abatemerU  of 
C.P.260.        the  first 

Dyer,  227.  If  ^an  action   pending  in  the  same  court  be  pleaded  to  a 

Garth.  457.  second  action  brought  for  the  same  thing,  the  plaintiff  may  pray 
*iT.  Lord       timt  the  record  may  be  inspected  by  the  court,  or  demand  oyer 

of 


(N)  Where  Defindani  may  plead  m  Abatement  or  Bar.  Z5 

of  i^  which,  if  not  given  him  in  convenient  time,  he  may  sign  Raym.  S47. 


hisjadgnK 

Scs  to  an  action  of  battery  and  false  imprisonment  brought  in  Cremer  v. 
K.  B.  the  defendant  pleaded  in  abatement  another  actiop  de-  ^^^^^' 
pending  for  the  same  matter  in  the  same  court ;  the  plaintiff  ^^^  Garth, 
replied,  nul  tiel  record,  and  prayed  an  inspection  of  the  record,  517.  S.C. ' 
without  ^vin|^  the  defendant  leave  to  rejoin :  upon  a  demurrer 
to  this  replication,  the  plaintiff  had  judgment,  because  this  being 
a  record    of   the   same   court  in   which  it  was  pleaded,  the 
plamtiff  might  have  prayed  that  it  might  be  inspected  by  the  (a)Dyer,227. 
court,  if  anv  such  there  was.  (a)     The  court  held  too,  that  upon 
this  plea  tlie  plaintiff  might  have  prayed  oyer  of  the  record 
pleaded,  and  for  want  of  oyer  might  have  signed  judgment,  which 
is  the  quickest  method  of  proceeding. 

[To  defeat   an  informer  by  a  plea  of  this  kind  of  his  right  of  Comb  v.  Pitt, 
suing,  a  defendant  must  shew  a  prior  right  attached  in  somebody  j  JI"T'  A"*?^' 
else ;  and  therefore  if  the  pendency  of  another  action  by  another  g  ^^  Ilutchin- 
person  for  the  same   offence,    brought  in   the  same  term,   be  son  v.  Thomas, 
pleaded  In  abatement,  it  must  be  shewn  on  what  particular  day  2  Lev.  141. 
such  other  action  was  commenced,  that  its  priority  may  be  as-  q-*^*^"o^Sj 
certained.      So,  if  both  actions  were  commenced  on  the  same  xi69. 
day,  the  defendant,  it  seems,  may  shew  that  the  action,  which  he 
states,  was  prior  in  point  of  time  on  that  day,  though  it  was  for- 
merly holden  that  the  right  in  that  case  was  attached  in  neither, 
and  the  court  could  give  no  judgment] 

(N)  Where  a  Defendant  may  plead  either  in  Abate- 
ment, or  in  Bar. 

VyHATEVER  destroys  the  plaintifTs  action,  and  disables  Ventr.  249. 

him  for  ever  from  recovering,  may  be  pleaded  in  bar ;  but  2Jj^'/^* 
the  defendant  in  such  case  is  not  always  obliged  to  plead  in  bar,  sLd' itaym. 
but  may  plead  in  abatement;  as,  in  replevin  for  goods,  the  de-  983.*  is  Mod. 
fendant  may  plead  property  in  himself,  or  in  a  stranger,  either  i^s.  6  Mod. 
in  bar  or  in  abatement;  for  if  the  plaintiff  cannot  prove  property  g^^xf-  •  p  • 
in  himself  he  fails  of  his  action  for  ever,  and  it  is  of  no  avail  to  34,       ^   "" 
him  who  has  the  property,  if  he  has  it  not 

Outlawry  may  be  pleaded  always  in  abatement,  but  not  in  bar,  Co.Litt.iS8.b. 
imleaB  the  cause  of  action  be  forfeited.  Doctr.Pl.s95. 

In  personal  actions  where  die  damages  are  uncertain,  outlawry 

nnot  be  pleaded  in  bar;  but  in  actions  on  tfie  case,  where  the  W^y^^B^^* 
d^it,  to  avoid  the  law-wager,  is  turned  into  damages,  outlawry  2  Ventr.  982. 
mxj  be  pleaded  in  bar ;  for  it  was  vested  in  the  king  by  the  for-  3  Leon.  197. 
feitare,  as  a  debt  certain  and  due  to  the  outlaw ;  and  the  turning  ^'  ^l'^*  ^^• 
it  into  damages,  whereby  it  becomes  uncertain,  shall  not  divest  ^^^»  ^** 
the  king  of  what  he  once  lawfully  possessed. 

Oatlawry  may  be  pleaded  in  bar,  after  it  has  been  pleaded  in  10  H.  7. 11. 
Aafement,  becaue  the  thing  is  forfeited,  and  the  plaintiff  has  no  s  Lutw.  I604. 
ri^t  to  recover. 

Alienage  may  be  pleaded  either  in  bar  or  abatement ;  but  with  ^^o*  Denizen, 

this 
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loCo.LItt*  this  difference  (a),  that  alienage  can  be  only  pleaded  inabate- 
129.  b.  ment  to  an  alien  in  league,  but  may  be  pleaded  in  bar  to  an 

||See  Brandon  nif  ^n  enemy,  because  the  cause  of  action  is  forfeited  to  the  king, 
^TemR^tBi  ^  ^  reprisal  for  the  damages  committed  by  the  dominion  in 
(a)  But  ^.  of  enmity. 

this  difference,  for  in  dther  case  the  ground  of  the  plea  is  the  incapacity  of  aa  alien  to  take, 
or  at  least  hold,  that  which  is  the  object  of  the  suit. 

Harman  ▼.  H^^  ^"  action  on  a  policy,  if  the  parties  interested  are  neutrals 

Kingston, '       when  the  policy  was  effected  and  the  loss  happened,  and  became 

3  Camp.  150.    alien  enemies  before  action  brought,  this  can  only  be  pleaded  in 

Flindc  ▼•  abatement ;  for  this  only  suspends  the  remedy,  and  if  peace  be 

15 e5  26a ;  «*estored  it  revives.! 

^nd  see  4  East,  509. 

Combe  v.Pitt,       [The  pendency  of  a  prior  action  may  be  pleaded  either  in  bar, 

fkvS^iy^^    or  in  abatement;  thoush  it  is  said  in  the  case  of  Bains  v.  Blacks 

Rep *2i6.'        houme  (i)  to  be  pleadable  only  in  bar.] 

UTais  applies  only  to  popular  8Ctions.|| 

Carth.  136.  In  an  action  of  debt  on  a  judgment  obtained,  the  defendant 

(c)Carth.  1, 8.  cannot  plead  a  writ  of  error  brought  and  pending,  either  in  bar 

^i^*\?d*i7*^  or  in  abatement;  but  in  one  place  it  is  said  (c),  it  may  be  pleaded 

Ld.Rayin.47.]  ^^  abatement,  though  not  in  bar.  {d) 

(d)  But  the  court,  on  motion^  will  stay  proceedings.    ||Tidd.  531. 1 145.  (9th  edit.)|| 

10  Mod.  1  It.        A  man  may  plead  in  bar  or  abatement  to  a  9ci.  fa.  as  well  as 

to  other  actions. 
€  Mod.  103.         In  replevin,  if  the  defendant  will  take  advantage  of  a  varian<se 
~~  ^^*^     in  the  place  where  the  taking  is  laid,  from  that  in  which  it  really 
mi^be  ^^  ^®  ™"^^  plead  it  in  abatement 

pleaded  in  abatement,  and  cannot  be  pleaded  in  bar.  Salk.  a.  pi.  8.  S  Ld.  Ravm.  1016. 
Carth.  244.  Show.  98.  [But  in  Barnes,  353.  it  is  said  that  it  is  considered  as  a  plea  in  bar, 
and  not  in  abatement,  it  not  bebg  necessary  to  file  any  affidavit  with  it,  or  to  plead  it  within 
four  ^ys  after  the  delivery  of  the  declaration.] 

Comb.  48J.  In  debt  on  a  bond  the  defendant  pleads  the  condition  for  the 

B 15*  ^*  Ld.  P*^y°^®°^  ^f  three  several  sums  at  three  several  days,  and  that  he 
Rayiii!a45.      ol^xHx  paid  two  of  them  at  the  days  limited,  and  the  tliird  is  not 

yet  come,  and  concludes  in  abatement ;  and  it  was  argued,  that 

this  ought  to  be  pleaded  in  bar,  and  not  in  abatement:  for  in 

every  plea  in  abatement  the  defendant  ought  to  shew  the  plaintiiF 

how  to  bring  a  better  writ,  and  here  he  shews  that  he  ought  to 

have  none  at  all,  the  day  of  payment  of  the  third  sum  not  oeing 

yet  come ;  as,  in  an  action  for  an  attorney's  fees,  if  the  defendant 

pleads  that  the  plaintiff  delivered  no  bill  of  them  to  him,  he  ought 

to  conclude  in  bar ;  and  of  this  opinion  were  the  court. 

Comb.  375.  The  plaintiff  in  bar  to  an  avowry  pleaded  a  distress  for  the 

SuUy  V.  same  duty  in  other  lands  chargeable:  and  HoU  said  the  plea 

Arundel.  ^^  nought;  for  it  should  have  been  pleaded  in  abatement  oF 

the  avowry,  that  a  former  replevin  was  depending  (if  the  truth 

was  so),  or  if  determined,  then  levied  by  aistress^  et  issint  Hens 

arrere. 

Mayor  and  ||A  mere  misnomer  of  a  plaintiff,  whether  a  body  politic  or 

Burgesses  of    natural,  is  pleadable  only  in  abatement ;  for  a  new  writ  may  be 

taken 
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teken  oat  fay  the  right  name ;  bat,  if  the  existence  of  tlie  person  ^fford  t. 
or  the  corporatifm  be  denied,  the  pka  is  in  bar :  for  if  there  be  ^^^^[  \^' 
00  sDch  person  or  corporation,  tliere  is  an  end  of  the  action. 

So,  if  in  assumpsit  by  several  partners,  the  defendant  would  Eckhardt  v. 
plead  the  bttikmptcy  ot  one  of  them,  the  plea  should  be  in  bar;  n^^^^?;^,^' 
becanae  it  skews  that  that  person  is  incapacitated  from  suing  at  ^^"° 


AS 
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these  pleas  enter  not  into  the  merits  of  the  case,  but  merely 
tend  to  delay,  the  following  restrictions  have  been  laid  upon 
them. 

By  the  statute  4  &  5  Ann.  c.  16.  for  amendment  of  the  law,  [(a)  An  affi- 
no  dilatory  plea  is  to  be  received,  unless  on  oath  (a),  or  probable  ^^  ^eaTn^'* 
craae  shewn  to  the  court.  aba*einent" 

tiiat  die  wiit  was  never  returnedy  though  in  giving  oyer  plaintiff  had  not  set  it   out 
Shtfman  ▼•  Alvarez,  1  Stra.  639.    Ld.  Raym.  1409.  S.  C.  So,  to  a  dilatory  plea  in  the  Crown 
Ofice  to  an  indictnient ;  Rex  v.  Grainger^  3  Burr.  1617.  but  not  if  pleaded  at  bar.    Fost.  16. 
|So,  to  a  plea  to  a  9cire  facitu  aguost  the  heir  and  terre-tenants  of  the  recoveree,  that  there 
»e  odiertcne-tenantB  not  retnnied.  Pfaelpe  v.  Lewis,  Forrest,  139.  So  to  aid  prayer  in  a  writ 
of  right.  Onslow  v.  Smith » 8  Bob.  &  Pull*  3S4.|    Want  of  addition  requires  none.  Pr.  R.  5. 
Affittvit  to  the  truth  of  it  by  the  attorney  sufficient.    Lumly  v,  Foster,  Barnes,  ^44.   Where 
the  affidavit  and  plea  were  wrong  entitled,  the  plea  was  set  aside.    Clixby  v.  Dines,  Barnes, 
348.    So,  where  the  affidavit  to  an  information  in  the  Crown  Office  Mras  without  any  title. 
Eat  V.  Jone^  9  Sira.  1161.    The  affidavit  must  be  pontive  as  to  the  truth  of  every  matter 
of  fiftct  contained  in  the  plea:  it  mnst  leave  nothing  to  be  collected  by  inference;  for  per 
Demitom  J.  the  words  probable  cause  in  the  statute  onljf  extend  to  a  matter  of  record,  or 
to  some  other  collateral  matter,  as  to  the  truth  of  which  there  cannot  be  a  positive  affi* 
(kvk.     Pearce  v.  Davis,  Say.  K.  293.      Hit  cannot   be  admitted  after  the  plaintiff  has 
i%iwii1  judgaiant  lor  want  of  it.    Phelpa  v.  Lewis^  «6t  svprH    For  the  form  of  the  affidavit, 
see  LJIL  fintr.] 

No  pleas  in  abateme&t  shall  be  received  after  a  respondeat  „  . 
ousierf  else  they  would  be  pleaded  in  infinitum.  2  Saund.  41. 

[But  it  was  formerly  holden  that  more  dilatories  than  one  might  be  pleaded.  The!.  D.  163. 
a.  p.  6.  Bract.*  400.  b.  Finch's  Law,  363.]  ||And  so  still,  where  they  are  of  different  degrees. 
Tlni%  the  defendant  may  plead  to  the  pert&n  of  the  plaintiff;  and  if  that  be  ovemiled,  he  may 
plead  to  the  form  of  the  writ.^  Com.  Dig.  tit.  Abatemeni  (I),  4.  citing  TheoL  Dig,  lib.  x. 
c^  14 

They  are  to  be  pleaded  before  impariance.  Y^^^  u^^ 

Lutw.  S4.    1  Stra.  620.    pidd's  Prac*  639.  (9th  edit)  and  mUi  (A).| 
rrhey  cannot  be  pleaded  at  the  same  time  with  a  plea  in  bar.]  Cas.  Temp. 

\  ^       ^  Hardw.  135. 

When  issue  is  joined  on  them,  if  found  agdnst  the  defendant  a  Show.  48. 
it  shall  be  peremptory.  [s  Wills.  367.] 

Nothing  shall  be  pleaded  in  abatement  of  a  scire  Jacias  upon  a  galk.  2.  p.  5. 
judgment  that  was  pleadable  in  the  original  action ;  for  it  would 
be  unreasonable  that  the  defendant  should  disable  the  plainti£P 
from  having  his  execution  after  he  has  admitted  him  able  to  have 
hia  judgment. 

Though  a  plea  in  bar,  being  certain  to  a  common  intent,  is  Cro.  Jiac.  ss. 
good ;  yet  every  dilatory  plea  must  be  certain  to  every  intent.       [3TermR.  185.1 

[A  ml^orv  plea  must  be  pleaded  within  four  days  (the  first  Imp^K.B.339. 
and  last  botn  indusive)  (6)  after  the  declaration  ia  delivered,  if  9^  j^^^^ 


28  ABATEMENT.   . 

▼.  Webb,  it  be  in  term  time ;  but  if  in  vocation,  or  within  less  than  four 
iTermR.  «77.  days  from  the  end  of  the  term,  it  may  be  pleaded  (there  being  a 
i:  (S?^  ^^^'  ^P^^^  imparlance)  within  the  first  four  days  inclusive  of  the 
4TennR.590.  '^^^^  term,  as  of  the  preceding  temif  and  withm  that  time  it  must 
Brandon  r.  hejfiledj  (for  it  is  not  sufficient  that  it  be  delivered  only^)  whether 
Payne,  TbUL  a  rule  to  plead  be  given  or  not  (c)  Sunday  is  reckoned  as  one 
^*  ^  A  '  ^^  ^^  ^^"^  d&ysy  though  it  happen  to  be  the  last,  in  which  case 
359.  *  1  Chitt.  ^^  P^^^  "'^"^^  ^  ^^^^  ^^  ^^^  Saturday,  (d) 
R.  704. II  2.W  Harbord  ▼.  Perigal,  5  Term  R;  210. ;  but  conird  Lee  v.  Charieton,  3  Term  R- 

643. 

Humohrevs  '^  ^  inadmissible  after  the  rule  for  pleading  is  expired  (a),  or 

V.Ward/        ^^^  forfeiture  of  a  bail-bond. 
Barnes,  331.    (a)  3  Salk.  519. 

Kilwick  ▼.  It  is  not  an  issuable  plea  within  an  order  for  time  to  plead 

?bS?"S9.       upon  the  usual  terms.  ^ 

Wilkes  Y.  Earl       But  the  court  will,  ex  dehito  justitice^  compel  the  plaintiff  to 
^  vl^-n*^'        entitle  his  declaration  of  the  true  day  on  which  it  was  filed,  in 
3  WiUs.  %56,     Qrder  to  give  the  defendant  an  opportunity  to  plead  in  abate- 
ment. 
Hutchinson  v.       ||  And  a  declaration,  whether  it  be  in  chief  or  de  bene  esse,  is 

^T*^°*R  ^"^y  ^®^  ^'^  ^*'*^°^        ^"^®  of  notice ;  so  that  the  four  days  in 

7  Term  K.  898.  ^jjj^j^  ^  plead  in  abatement  do  not  begin  to  run  till  after 

notice. 
Dimsdale  v.  If  the  defendant  put  in  bail  within  the  four  days,  and  give 

Nielson,  notice  of  justifying  them,  he  may  then  plead  in  abatement ; 

3  East,  406.      jjjjj  jjjg  pjg^  ^j^  QXsnd  good,  should  the  bail  be  ultimately  per- 

JiMnns  V.  £•    ^  J 

Morgan,  .11.     *ected. 

East,  411.     It  it  the'  same  whether  ki  a  tx)wn  or  oountfy  cause.     Hopkinson  ▼.  Henry, 

13  East,  170. 

Douglas  Y.  But  the  defendant  cannot  plead  in  abatement  before  the  plain- 

^!SF?»  „        tiff  has  declared. 
3  Chitt  R.  7.   •^"*"^^     ^ 

Saunders  v.  ^^^  before  defendant  has  put  in  special  bail,  or  has  appeared. 

Owen,  3  Dow.  &Ry.  353.  Wakefield  v.  Marden,3  Chitt.  R.  8.;  but  see  4  East,  548.  4  Maule 

ft  S.  953. 

If  a  plea  in  abatement  is  not  signed  by  counsel,  the  plaintiff 
^%  V?  M^er,  ™*y  sign  judgment,  for  it  is  no  plea  at  all. 
1  Chitt.  R.  309.;  and  see  5  Taunt.  386. 
Jennings  V.  So  if  it  be  not  filed  in  due  time. 

Webb,  1  Term  R.  377. ;  and  see  5  Term  R.  310.  7  Term  R«  398. 

Pp  Riw  4  So  if  no  aflidavit  of  the  truth  be  annexed,  or  a  defective 

Forr2'i39.    affidavit 

Tidd,  640.    Bray  ▼.  Haller,  3  Moo.  319.    Richards  ▼.  Setree,  3  Price  197.    Forrest,  144. 
1  Stra.  638!         ^^  ^^  plaintiff  may  move  the  court  to  set  it  aside. 

8  Stra.  705.    Tidd.  640. ;  *ed  vide  3  Moo.  313. 

p        p    «         But  the  court  will  not,  upon  motion,  quash  a  bad  plea  in 

jt%ez  V.  \/OOJLe,     •        . 

sBam.&C.    abatement 

618.   4Dowl.  &R,  114.;  andsee4Taunt.  668. 

£.11  Though  the  affidavit  is  sworn  before  the  defendant's  attorney, 

S  Maule  &  S.  '54. 

(P)  Of 
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(P)  Of  the  Manner  of  pleading  in  Abatement,  and 
the  Proceedings  and  Judgment  on  such  Plea. 

n^HE  defendant  cannot  plead  two  oudawries,  or  two  excom-  Carth.  8, 9. 

munications  in  abatement,  duplicity  being  a  fault  in  abate- 
ment as  well  as  in  bar. 

In  pleas  of  abatement  which  relate  to  the  person,  there  is  no  Salk.4.  ^^p^* 
necessity  of  laying  a  venue,  for  all  such  pleas  are  to  be  tried  j|^*  ^^^  ^^^' 
where  tne  action  is  laid.  JINeale  v. 

De  Garay,  7  Term  R.  243.|| 

If  a  defendant  plead  matter  in  abatement  and  conclude  in  bar,  ^  Roll.  Rep. 
this  shall  be  esteemed  a  plea  in  bar,  and  the  court  will  give  final  64.  Lev.  313. 
judgment  thereupon;  because  by  pleading  to  the  action  the  writ  ^od.  214. 
is  admitted  to  be  good,  and  he  puts  the  whole  matter  upon  his  ^  ^^^  ^^^' 

f^e^{o)  of  Medina  and 

Scon^kton,  1  Ld.  Raym.  593.  HoU  fiaid,  that  if  a  man  plead  matter  which  goes  in  bar,  but 
iegm  amd  conclude  his  plea  in  abatement^  it  will  be  a  plea  in  abatement ;  for  it  is  the  beginning 
and  conclusion  that  make  the  plea.  See  1  Sid.  189,  190.  But  if  he  begin  in  bar  though  he 
conclude  in  abatement,  or  conclude  in  bar  though  he  begin  in  abatement,  it  will  be  a  plea  in 
bar.  Vide  also  1  Ld.  Raym.  694.  ||See  Godson  v.  Good,  6  Taunt.  587.  2  Marsh.  299.  where 
diis  doctrine  was  confinDed.|| 

So^  if  a  man  plead  in  bar,  and  conclude  in  abatement,  this  6  Mod.  loar. 
shall  be  esteemed  a  plea  in  bar ;  because  he  could  have  no  writ,  v*^  u[*  ^\  f  ^' 
if  he  could  have  no  action^  and  where  there  could  be  no  action,  r^\  g^  Infrd. 
the  dispute  about  the  writ  would  be  insignificant  {b) 

A  plea  in  abatement  may  be  good,  though  it  contains  matter  Mod.2i4. 
in  bar;  but  this  is  to  be  understood  of  such  pleas  as  maybe  10  H.  7.  lu 
pleaded  either  in  disability  or  in  bar;  as  alienage,  outlawry,  4^c. 

If  a  matter,  which  may  be  pleaded  dther  in  abatement  or  bar,  q^^  ^.^^^ 
be  pleaded  in  abatement  only,  if  the  plaintiff  reply  or  demur  in  10  Mod.  112. 
bar,  this  will  be  a  discontinuance  (c) ;  because  the  plaintiff  does  Carth.  107. 
not  maintain  his  writ,  and  the  defendant  may  have  other  matter  ^^'  ^J^ 
in  bar,  from  which  he  would  hereby  be  excluded.  C.P.'259.  See 

S  Ventr.  179.  (c)  But  it  was  aided  by  verdict.  Salk.  218.  \So,  the  court  will  give  leave  to 
ssDcnd.     1  Wils.  902.] 

Bat,  if  the  defendant  begin  such  a  plea  in  bar  and  conclude  Ventr.  136. 
in  abatement,  or  begin  in  abatement  and  conclude  in  bar,  there,  ^^^'a^^si 
the  plaintiff  may  reply  or  demur  to  it,  either  as  a  plea  in  abate-  ^^^^  QuArm 
ment  or  in  bar;  and  if  he  demur,  or  plead  to  it  as  a  plea  in  bar,  this  case  the 
then  the  judgment  is  final  (rf) :  for  he  has  closed  with  the  de-  P^®^^  ^^^ 
fendant  to  put  the  plea  to  the  judgment  of  the  court,  as  a  bar  to  jj^^hou^h** 
die  action.  the  plaintiff 

bsre  discontinued  he  is  entitled  to  judgment  of  respondeat  ouster,    Bonnar  v.  Hall,  Ld. 
Kjmi.  339.    Log  V.  Godwin,  Id»  393.    Marshall  v.  Charleton,  1  Barnard.  K.  B.  468.] 

But,  if  be  demur,  or  reply  in  abatement,  as  he  may,  then  the  ^  ^^- 1^* 
judgment  is  quod  defendens  respondeat  ouster;  for  then  only  the  Srt/^^'  ^^* 
writ  is  pat  in  judgment  before  the  court;  and  the  plaintiff,  by  Jonot^rant 
putting  the  writ  only  in  judgment  to  the  court,  has  waved  the  the  doctrine 
benefit  of  putting  that  matter  in  judgment  to  the  court  as  a  plea  in  the  text.] 
to  the  action ;  and  if  the  judgment  were  not  in  abatement,  it 
woold  not  be  pursuant  to  the  defendant's  prayer. 

Every 
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6  Mod,  139.         Every  plea  in  abatement  is  either  to  the  writ  or  count;  if  the 

sMdarguaulo,  action  is  brought  by  original,  then  the  plea  is  petit  judicium  de 
%a)  This  is  breve,  and  it  must  conclude  in  the  same  words  {a)i  if  it  is  to  the 
•?  ^i^g^of  declaration,  then  it  must  he  petit  judicium  de  billa  et  narratiane^ 
matter  ap-        ^^^  ^^^^  ^^^  narratio  are  the  same.  (J) 

parent  on  the  writ;  but  where  it  is  of  matter  extrinncj  it  is  said  not  to  be  formal  to  begin 
with  praying  judgment  of  the  writ,  but  only  to  conclude  the  plea  in  that  manner.  Moor, 
30.  pi.  99.  1  Lutw.  11.;  and  see  2  W.  Saund.  209.  note  (l).J  [(6)  All  pleas  to  the  jurisdiction 
conclude  to  the  cognizance  of  the  court,  praying  "judgment  whether  the  court  will  hare  fur* 
ther  cognizance  ci  the  suit :"  pleas  to  the  disability  conclude  to  the  person,  by  prayine  "judg- 
ment if  the  said  A,tlic  plaintiff  ought  to  be  answered:"  and  pleas  m  abatement  (when  the 
suit  is  b^  original)  conclude  to  the  writ  or  declaration,  by  praying  ^judgment  of  the  writ  or 
declaration,  and  that  the  same  may  be  quashed,"  eatsetur^  made  void,  or  abated ;  but  if  tho 
action  be  by  bill,  the  plea  must  pray  ^  judgment  of  the  bill,"  and  not  of  the  declaration,  the 
biU-betng  here  the  ori^nal,  and  the  declaration  only  a  copy  of  the  bill.  5  Bl.  Comm.  303.] 
llWhere  the  proceeding's  were  by  bill,  and  the  plea  prayed  judgment  of  the  writ  and  declar- 
ation founded  thereon,  it  was  held  bad  on  demurrer^  Attwood  t.  Davis,  1  Bam.  &  A.  17S« 
and  see  2  Maule  &  S.  484.|| 

10  Mod.  1  IS.  It  is  said  to  be  the  conclusion  of  a  plea,  and  not  the  matter  of 
Show.  4.  it,  that  makes  a  plea  in  abatement ;  so  that  should  a  man  plead 

?N  TV*''  ^^^  *  P'^  ^^^^  ^'^^  ^^^  matter  of  it  might  have  been  pleaded  in  bar, 
moneoii?:  ^^^  conclude  j)etit  quod  breve  cassetur,  it  would  be  but  a  plea  ia 
it  would  be  a  abatement  (c),  and  the  judgment  would  be  no  other  than  a 
plea  in  bar,  respondeat  ouster;  so,  vice  versd^  a  plea  in  abatement,  pleaded  in 
and  final  judg-  f^^jn  of  a  plea  in  bar,  woukl  be  a  plea  in  bar.  Ihoiu^  an  ill 

inent  would  .^v        *~  »  f  •      ^^^ 

piven  on  v*«5«^m./ 

It;  for  if  the  plamtiff  has  no  caiue  of  acdoD,he  can  hanreno  writ  See  Q  W.  SeBiid.S09. 
c.  nold,  {d)  And  upon  demurrer  to  it,  there  will  be  a  general  juc^nent  for  the  plainti^E  not 
judgment  ot  respondeat  outter.  Nowlan  v.  Geddes,  1  East.  634.  Wallis  v.  Savil,  1  Lutw.  41. 
There  seems  however  to  be  this  distinction  between  pleas  m  alMitement  and  pleas  in  bar ;  that 
in  the  latter  the  court  will  give  that  judgment,  whieh  npon  the  whole  record  appears  to  be  the 
proper  judgment,  though  it  be  not  that  which  the  partv  hasprayed  far ;  but  thAt  in  the  former 
they  will  give  only  the  particular  judgment  prayed  for.  Le  Bret  v.  PapiUon,  4Eafl^  502. 
Chamley  v.  Winstanley,  5  East,  271.    Rex  v.  Sunuel  Shakspeare,  10 East,  83.i| 

6  Mod.  236.         If  a  dilatory  plea  be  pleaded,  and  the  plaintiff  take  issue  upon 

per  HoU.   ^     j^^  j^^^  ^^^^  conclude  with  a  petit  judicium  et  damnoy  because  there 

final  judgment  shall  be:  but,  if  a  dilatory  plea  be  pleaded,  which 
the  plaintiff  does  not  deny,  but  confess  and  avoid,  he  must  con- 
clude in  maintenance  of  his  writ;  as,  if  the  defendant  plead  an 
attainder  in  disability  of  the  plaintLBT,  and  he  plead  a  pardon^  he 

(e)  5  Mod.       must  not  conclude  with  a  petit  judicium  et  damna  (^ ),  but  in 

SSI.  S.  P.        maintenance  of  his  writ 

3  Lev.  180.  If  there  are  four  defendants,  and  ailer  several  continuances 

three  of  them  plead  the  death  of  one  of  them  in  abatement,  viz^ 
petunt  judicium  de  breve  et  quod  breve  iUud  cassetur;  this  is  ill  in 
its  conclusion,  and  should  have  been  petuntjudicium  si  curia  tdte-- 
rius  procedere  velit. 

Salk.  220.  If  the  defendant  demur  in  abatemeni,  the  court  will  give  final 

pi.  9.  6  Mod.  judgment,  because  there  can  be  no  demurrer  in  abatement;  for 

w%l,K?fk  J  if  the  matter  ot  abatement  be  dehors,  it  must  be  pleaded;  if  in- 
WimDisn  V.       ^  •     •      ^1  'It      1  .         «?.     1  1       *^ 

Willoughby,     trinsic,  the  court  will  take  notice  of  it  themselves. 

PL  Comm.  75.  there  is  an  instance  of  a  demurrer  in  abatement  of  a  writ,  for  an  insufficiency 
appearing  on  it,  which  authority  is  countenanced  by  Theol.  Dig.  1. 15.  c<  9.  §1.  D^.  541. 
Lutw.  1644.  This  precedent  from  Plotoden  was  cited  by  Eyre  J.  when  the  judgment  in  the 
text  was  given.    The  judgment  upon  the  demurrer,  if  against  the  defendant,  will  be  finaL 

5  Lev. 
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S  her.  999.)  But  a  demurrer  in  abatemeiU  to  an  indictment  for  a  capital  oflence^  or  m>«kl 
of  death,  »haii  not  conclude  the  party,  but  lie  shall  have  leave  to  answer  over  to  the  offence. 
S  Hawk.  P.  C.  854. 

If  there  be  two  defendants,  and  they  plead  two  several  pleas  Hob.  250. 
in  ahatemeni^  and  there  be  bsue  to  one,  and  demurrer  to  the 
other,  if  the  issue  be  found  for  the  defendant,  the  court  will  not 
proceed  on  the  demurrer;  et  sic  vice  versA;  for  in  both  cases 
the  writ  being  once  abated,  it  would  be  unnecessary  to  judge 
whether  it  ought  to  abate  on  the  other's  plea. 

Where  the  matter  of  abatement  appears  on  the  face  of  the  Moor,  »o. 
record,  the  plea  should  begin  and  end  with  a  petit  judicium  de  Carth.  365. 
bred:  bat  wliere  the  matter  is  dehors^  the  defendant  should  only  f  45/salkf298. 
fxA  his  ijXeA'mth^  petit  judicium.  ||See2Will. 

Saund.  209.|| 

On  the  plea  in  abatement ^  no  advantage  can  be  taken  of  the  Salk.  212. 
errors  in  the  declaration  (a) ;  as  nothing  but  the  writ  is  then  in  q^^  \  72? 
question,  for  nothing  else  is  pleaded  to.  (a)  But  it  ' 

seems  it  may,  if  the  matter  of  the  plea  in  abatement  be  pleadable  in  bar*    Lutw.  1604. 

If  on  a  plea  in  abatement,  a  respondeat  ouster  is  awarded,  and  9V^'^^^' 
afterwards  the  defendant  pleads  in  chief,  and  there  is  a  verdict  5  jli^j^glf  ^' 
ibr  the  plainti£^  yet,  if  the  plea  in  abatement  does  not  appear  to  Cartb.  499.* 
have  been  entered  on  the  nisi-prius  record,  iudgment  will  be 
arrested ;  for,  it  being  entered  on  the  plea-roU,  (which  was  in 
oourt,)  it  must  be  mentioned  in  the  nisi^prius  roll,  otherwise  it 
does  not  appear  that  it  was  a  verdict  in  the  same  cause. 

The  jadigment  for  the  defendant  on  a  plea  in  abatement  is  quod  Yelv.  112. 
breve  or  narratio  cassetur,  and  for  the  plaintiff,  a  re^ondeat  ouster  i  2  Show.  42. 
hot  if  issue  be  joined  on  a  plea  in  abatement,  and  it  be  found  for  q^i^^^^^ 
die  plainti£^  it  shall  be  peremptory  against  the  defendant  (£);  i  wi]s.50«. 
and  the  judgment  shall  be  quod  recuperet,  because  the  defendant  (6)  Thoogfa 
cboofliiig  to  put  the  whole  weight  of  his  cause  on  this  issue,  when  the  tenant  or 
be  migrht  have  bad  a  plea  in  <miei^  it  is  an  admission  that  he  had  It^^^ff ^ 
DO  other  •defence,  {c)  issue,  be  an 

inteL  1  Lev.  165.  But  not  so  on  indictments  for  capital  ofifences.  2  Hawk.  P.  C.  334.  [(c)  In 
aa  action  that  sounds  in  damages,  the  jury  who  try  this  issue  must  assess  the  damages :  their 
omfsBOQ  to  do  so  cannot  be  supplied  bv  a  writ  of  enquiry,  but  a  vemrefadtu  de  novo  must  be 
swarded.    Eichom  v.  Le  Maitre,  2  Wils.  368.] 

[But  on  a  demurrer  to  a  plea  in  abatement,  the  judgment  Theol.  Dig. 
against  the  defendant  shall  only  be  to  answer  over;  because,  lie.  c.  11. 
though  issues  in  fact  are  within  the  conusance  of  the  party,  ^^^'  iiSo ^V 
issues  in  law  are  not.  the  demurrer 

be  to  a  replication  to  a  plea  in  abatement.    1  East,  542.|| 

And  the  same  judgment  shall  be  given,  though  the  defendant  Putt  v. 
|ob  in  demurrer  to  it,  as  to  a  plea  in  bar,  because  the  feult  ^  VwSn  135. 
or^iaates  with  the  plaintiff.  But  see  Lutw. 

197. 1643. 1665.    But  see  above,  whether  this  be  not  a  discontinuance  ? 

In  a  plea  in  abatement  in  C.  P.  the  plaintiff  may  enter  a  nil  2'^^^* 
capiat  per  breoe  without  leave  of  the  court]  Barnes  257. 

Where,  upon  &  respondeat  ouster,  the  defendant  pleads  the  ge-  Salk.4.  p.  11. 
neral  issue,  the  plaintiff  shall  sign  judgment,  if  the  defendant's 

attorney 
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attorney  on  delivering  back  a  copy  of  the  issue  will  not  pay  for 
it ;  and  it  seems  that  the  old  course  was  to  deliver  in  a  copy  of 
the  whole  record,  viz.  the  declaration,  plea  in  abatementt  4rc-> 
and  issue ;  but  the  court  made  a  rule  that  for  the  future  a  copy 
of  the  declaration  and  issue  should  only  be  paid  for. 
Salk.7.  p.  18.        Upon  a  respondeat  ouster^  no  notice  need  be  given  of  it,  for 

the  defendant  is  supposed  to  be  attending  his  cause  in  the  paper 
to  maintain  his  plea. 
Harries  V.  ||If  a  plea  in  abatement  profess  to  answer  the  whole  declar** 

J^ieson,         ation,  and  yet  in  truth  answer  only  part  of  it,  it  will  be  bad. 

Is^^^  '^^^  ^^  ^  ^^'^  *"  ^^^^  ^^^  ^  ^^6^-  ^®  plaintiflP  declared  for 

1 000/.  borrowed  by  the  defendant  of  the  plaintiiF,  and  in  a  second 
count  for  661.  for  interest  of  money  lent  by  the  plaintiff  to  the 
defendant  The  defendant  pleaded  in  abatement  of  the  writ, 
that  '*  the  said  sum  of  money  in  the  said  writ  mentioned,  and 
thereby  supposed  to  be  borrowed  of  the  plaintiff,"  was  borrowed 
by  the  derendant  and  others,  and  not  by  the  defendant  sepa- 
rately. The  plea  was  demurred  to  because  it  answered  only 
one  of  the  causes  of  action,  viz.  that  mentioned  in  the  first  count ; 
and  the  court  held  it  bad  for  that  reason. 
Powell  V.  But,  if  a  plea  in  abatement  contain  matter  which  goes  in  part 

FullertoDuid    abatement  of  the  writ  only,  and  conclude  with  a  prayer  that  the 
&  Puu!  428.  ^  ^bole  writ  may  be  abated,  the  court  may  abate  so  much  of  the 
and  see  8  Win.  writ  as  the  matter  pleaded  applies  to.|| 
Saund.  SIO.  b.c. 

[(Q)  Of  the  Writ  by  Journies  Accompts.] 

S^cef^s        '^^HEN  an  abatement  of  a  suit  happens  without  any  iault 
case,  6  Co.  10.  imputable  to  the  plaintiff  he  is  permitted  to  sue  out  a 

fresh  writ  by  journies  accompts ;  which  is  quasi  a  continuance  of 

the  first  writ,  and  placeth  him  in  the  situation  in  which  he 

would  be  supposing  that  he  were  still  proceeding  on  that  writ ; 

for  the  defendant  can  avail  himself  of  no  matter  which  arisech 

subsequent  to  the  time  of  the  first  writ,  and  could  not  have  been 

pleaded  to  it. 

6  Co.  11.  a.  But  this  second  writ  is  not  suable  at  any  distance  of  time  after 

1  Salk.  ^^^-      the  abatement  of  the  first,  but  must  be  prosecuted  jper^fe!fa«£XMn- 

*  ptdataSj  that  is,  recendy,  as  soon  after  as  reasonably  may  be. 

What  is  a  reasonable  time  is  a  matter  in  the  discretion  of  the 

court 

6  Co.  10.  b.  This  writ  being  in  a  manner  a  continuance  of  the  first,  must 

^^it^^^'       ^^  course  be  brought  in  the  same  court,  and  for  the  same  matter. 

1  Sa  k.  395.      j^  ought  regularly  too  to  be  between  the  same  parties ;  but  it 

may  be  used  by  another  person  than  the  original  plaintifl^  if 
there  be  a  privity  between  them ;  as,  if  the  original  plaintiff  be 
executor  until  his  son  come  of  age,  the  son  upon  coming  of  age 
may  take  out  this  writ,  but  not  so,  if  he  be  administrator  </u» 
rariie  minore  isiate  of  the  son ;  for  in  that  case,  as  they  derive 
their  titles  from  different  persons,  the  one  from  the  ordinary,  the 
other  from  the  testator,  there  can  be  no  privity. 

If 
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If  the  plaintiff  in  quare  impedit  die  pending  the  writ,  and  after  Bro.  Joaro. 

tie  six  months  have  elapsed,  his  executors  are  not  entitled  to  ^J^'  *^' 
this  writ  Qu.  Imp.  160. 

A  judicial  writ  shall  never  be  by  joumies  accompts,  because  it  6  Co.  lo.  f. 
Krer  abates  for  want  of  form. 

(R)  Foreign  Plea. 

^  FOREIGN  plea  {a)  is  when  the  defendant  pleads  such  plea  s  LiL  Vt. 
as  carries  the  cause  out  of  the  court  wherein  it  is  laid,  by  Reg.  374. 
shewing  that  the  matter  alleged  is  not  as  to  its  trial  within  the  p?^ij-  ^• 
jurisdiction  of  that  court.      ^  f^^^^.^^^^ 

iKTchment,  and  rigned  by  counsel.  S  Lii.  Reg.  374.    ||See  the  form  of  it  in  lil.  Entr.  475.|| 

As  this  plea  is  merely  dilatory,  and  ousts  the  court  of  its  juris-  I^t.  Rep.  sss. 
diction,  it  was  holden,  even  before  the  statute  of  4  &  5  Ann.  ?i^^**|f*'j 
1 16.  ihat  it  must  be  on  oath,  and  before  imparlance  (6) ;  and  if  ^^^  '(iw^tr 
(he  defendant  refuse  to  make  oath  of  the  truth  of  his  plea,  the  iso. 
piiifltiff  may  sign  judgment  as  upon  a  nihil  dicii. 

If  a  defendant  in  a  corporation  court  plead  a  foreign  plea,  Hetl.  iss. 
vhich  is  collateral ;  as,  in  debt  upon  a  bond,  if  he  plead  a  release  L»tiiq>.S3a. 
Mde  in  a  place  out  of  the  jurisdiction  of  the  court,  it  need  not  ®-^  ff^rbaHm. 
be  received  without  oath :  but,  if  in  covenant,  or  debt  for  money 
to  be  paid  at  another  place,  he  plead  pa3nnent  accordingly,  or 
covenants  performed  in  the  place  limited,  which  was  out  of  their 
jorisdiction,  it  ought  to  be  received  without  oath. 

If  there  be  a  cause  removed  from  Cattierbtay  into  B.  R.  by  Ptach.  ss. 
W«w  corpus^  and  the  pIainti£P  declare  here  upon  a  demise  in  Car.s.in^Jl. 
iMdm  of  a  house  in  Canterbury ;  if  the  defendant  plead  an  entry  MoX  ns. 
>nd  (tttfrr  in  Con^erittiy,  so  that  this  cannot  be  tried  here ;  this  is  s.C. 
^  a  fineign  plea,  because  it  arises  naturally  upon  the  case :  so,  if 
patter  arise  within  two  counties,  and  the  plaiotiff  lay  it  in  one, 
i^  is  not  a  foreign  plea  for  the  defendant  to  plead  any  matter  in 
Ae  other. 

In  real  actions  in  London  (r)  if  a  foreign  plea  be  pleaded,  it  3  H.  4.  is. 
*fll  be  sent  into  the  Common  Pleas  to  be  tried  {d) ;  but  otherwise  fc|!e^l^^ie3g 
« is  in  personal  actions.  in  WoUm  shall 

«^Tied,  mde  the  itatnte  34  &  55  H.  8.  c.  26.  (d)  This  is  within  the  eaaity  of  the  statute  of 
^w.c.  is.  which  fride  expounded  S  Inst.  394,325.  which  extends  to  real  actions  only  wherda 
Poacher  lies,  and  not  to  personal.  2  Leon.  57.    Saund.  98. 

Ancient  demesne,  and  all  pleas  of  privilege,  are  pleas  to  the  *  Mod.  335. 
Jurisdiction,  but  not  foreign. 

|f  a  person  be  sued  in  an  inferior  court  on  an  obligation  con-  Style,  925. 
***ooed  to  pay  money  out  of  the  jurisdiction  of  such  court,  and  ^"^"®y  ^* 
Ae  defiendant  plead  payment  accordmg  to  the  condition ;  tiiis  is  ^*vcr- 
■^  such  a  foreign  plea  as  need  be  on  oath. 

So,  if  in  covenant  brought  in  London  for  payment  of  a  certain  Sid.  234. 
^  of  money  on  the  return  of  a  ship,  the  derendant  plead,  that  Collins  t. 
we  ship  returned  to  such  a  place  in  Cornwall^  and  thereupon  the  button, 
P^tiff  demur,  this  plea  is  not  good ;  for  the  matter  being  tran- 
'''^f  the  defendant  cannot  oblige  the  plaintiff  to  change  his 

Vou  L  D  action. 
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action,  but  must  plead  to  it  in  such  place  as  be  bad  laid  it:  and, 
had  the  matter  been  local,  then  it  would  have  amounted  to  a 
foreign  plea,  which  must  have  been  put  in  on  oath. 
Ventr.  180  But,  where  a  prohibition  was  prayed  for  to  the  court  of  the 

St.  Aubin  Compter  in  Wood  Street ^  London^  to  an  action  of  debt  there  com- 
i'Mod.81.  menced,  for  that  the  defendant  had  pleaded  before  any  imparl- 
S.  C.  ance,  that  the  cause  of  action  did  arise  at  a  place  out  of  their 

jurisdiction,  and  offered  to  swear  his  plea,  and  they  refused  to 
accept  this  plea ;  upon  this  matter  a  prohibition  was  granted ; 
for  inferior  courts  have  not  cognizance  of  transitory  things 
which  arise  in  places  out  of  tlieir  Jurisdiction :  but  then  it  is  not 
sufficient  to  surmise  such  matter  for  a  prohibition ;  but  a  plea  to 
that  effect  must  be  tendered  in  the  inferior  court,  and  that  before 
imparlance,  and  it  must  be  on  oath,  and  then,  if  refused,  a 
prohibition  shall  be  granted,  or  upon  such  refusal  a  bill  of  excep- 
tions may  be  made. 
Carth.40S.  In  debt  brought  in  B.  R.  the  plaintiff  lay  the  visne  in  such  a 

Broom^^  ^'  place  within  the  county  palatine  of  Chester,  which  county  was 
5  Mod* 335.  ^^^^  i^  ^^^  margin  of  the  declaration  :  the  defendant  without 
S.C.  isMod.  imparling  pleaded  by  attorney,  that  he  is,  and  at  the  time  of 
189.  S.C.        the  action  brought  was,  resident  at  the  said  place  within  the 

said  county ;  and  so  prayed  judgment,  whether  the  Court  of  B»  IL 
ought  to  hold  plea  of  this  matter.  The  plaintiff  taking  this 
to  be  a  foreign  plea  rejected  it,  as  not  being  on  oath,  and 
signed  judgment :  but  per  Holt  C.  J,  ^  A  foreign  plea  is  where 
the  action  is  carried  out  of  the  county  where  it  is  laid,  w^hich  in 
this  case  was  not  done ;  so  that  this  is  only  a  plea  to  the  juris- 
diction of  the  court,  which  is  never  sworn ;  so  the  judgment 
was  set  aside. 
I  Mod.  146.  ju  debt  brought  in  London,  a  prohibition  was  moved  for,  and 

WoocL^  ruled  nisi,  upon  suggestion,  that  the  defendant  had  tendered  for 

plea  below,  that  the  cause  arose  out  of  their  jurisdiction,  and 
offered  to  make  oath  of  the  truth  of  his  plea;  and  it  was  shewn, 
that  he  tendered  his  plea  after  the  court  was  up;  whereas  it 
should  be  in  propriA  personA,  and  in  court ;  and  though  an 
sLutw.  1023.   affidavit  was  offered  in  B.  R.  of  the  truth  of  his  plea;  and  one 

l\imer*s  case  was  quoted,  where  a  prohibition  had  been  granted 
upon  such  an  <iffidavit  here  above  without  oath  of  it  below  ;  yet 
per  Pattell,  Gould,  and  Powis,  absente  Holt,  the  rule  was  dis- 
charged ;  for  in  all  pleas  that  oust  a  court  of  jurisdiction,  whether 
inferior  or  superior,  there  must  be  oath  in  that  very  court  of  the 
truth  of  the  plea. 

4-6    1  135  ^^  ^"®  ^  ^^^^  ^^  ^^  inferior  court  for  a  matter  out  of  the  juris- 

*  '^  '  '  diction,  the  defendant  may  either  have  a  prohibition  from  one  of 
the  law  courts  of  fVestminster^/iall ;  or,  in  regard  this  may  hap- 
pen in  a  vacation,  when  only  the  Chancery  is  open,  he  may  move 
that  court  for  a  prohibition :  but  then  it  must  appear  by^oath 
made  that  the  fact  arose  out  of  the  jurisdiction,  and  that  titb  de- 
fendant tendered  a  foreimi  plea  before  imparlance,  which  was 
refused.    And  if  a  prohibition  has  been  granted  out  of  Chancery 

tni^'O- 
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mjmldi,  and  without  these  dicuinstraoes  attcndfaig it,  thecoort 
viD  grant  a.  supersedeas. 

If  it  appear  on  the  face  of  the  dedantion,  that  the  matter  is  7^477. 
oDt  of  the  Jurisdkrtioii  of  the  court,  then  a  prohibition  will  be  («)  In  a 
gnrtd  without  oath  of  having  tendered  the  Uxeiga  plea.     And  "®$?°  f^'  ■ 
in  ikesc  cases  equity  imitates  die  common  law.  (a)  StSt 

^^JoicooTt,  as  to  more  than  appears  on  the  face  of  the  libd,  there  mutt  be  an  affidavit  of 
tte  trath  of  the  suggestion.    S  Salk.  549. 

On  a  rale  to  shew  cause  why  an  attachment  should  not  be  }^  isG.c. 
granted  against  the  mayor  of  Marlborough  for  refusing  to  accept  y  ^^• 
the  defendant's  plea  in  his  court,  it  was  holden  that  it  was  not  cSTflSee 
sufficient  for  a  defendant  in  a  court  below  to  bring  his  plea  into  Litt.  EL  23s, 
onui,  and  offer  to  make  oath  of  the  truth  of  it,  but  that  he  must  ^  ^^d.  sj4. 
tender  his  plea  with  an  affidavit  annexed  of  the  truth  thereof,  and  i^i^i^S 
^  this  must  be  done  before  a  general  imparlance,  but  he  may  '" 

P^  t  special  imparlance,  and  then  come  at  the  next  court  and 
plead.  It  was  also  holden,  that  the  proper  way  of  proceeding 
*as  not  by  attachment,  but  that  a  prohibition  should  be  moved 
It.  And  so,  in  the  principal  case^  the  rule  for  an  attachment 
was  discharged. 


ACCOMPT. 


J^H£  proceedings  in  this  action  bemg  difficult,  dilatory,  and  ^^:  ^ 

expensive  (6),  it  is  now  seldom  used,  especially  if  the  party  chan  0?.'249. 
kiTe other  remedy^  as  debt,  covenant,  case;  or  if  the  demand  Vemisss. 


be  of  consequencey  and  the  matter  of  an  intricate  nature;  for  in  470.  sVem. 

soch  case  it  is  more  advisable  to  resort  to  a  court  of  equity,  where  j[J^®*  ^^'  ^^  . 

iBalters  of  acpompt  are  more  commodiously  adjusted,  and  deter-  ^kik^^io. 

nined  more  advamtageously  for  both  parties ;  the  plaintiff  being  s  Ves.*988i 

cntided  to  a  disooivery  of  books,  papers,  and  the  defendant's  \!fi)  From  the 

<^ ;  and  on  the  other  hand,  the  defendant  being  allowed  to  ^^I^nnaent 

(i^scount  the  sums  paid  or  expended  by  him ;  to  discharge  him-  II^oq^   " 

^f  of  sums  under  forty  shillings  by  his  own  oath  (provided  he  the  case  of 

^ttrs  positively^  and  not  as  to  beli^only);  and  if  by  answer  or  Godfrey  v. 

odier  writing  he  charges  himself  by  the  same  to  discharge  him-*  f  ^f  ^'^ 

«d^  whidi  will  be  good,  if  there  be  no  other  evidence :  mrther,  ^^  nj^^^. 

aD  reasonable  allowances  are  made  to  him ;  and  if,  after  the  ings  seem  not 

acoompt  is  stated,  any  thing  be  due  to  him  upon  the  balance,  he  to  deserve 

is  entitled  to  a  decree  in  his  favour.  *®  diaract^ 

nere  ffiven  or'  j 

^W  A  matter  which  had  been  fruitlessly  depending  ia  Chancery  upwards  of  twdVe  yeari» 

^■v  thomghly  examined,  and  finally  deteilnined  in  this  form  of  a\^on  in  the  eoune  of  tw0 

real]  -  ► 
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18 V«. 876.         lAnd  fitNn  \km  being  able  ta«ffi»d  a  intMeasj  and  vtmm 

ooroplete  remedy  in  matters  of  accoropt,  courts  of  equity  now 
assnme  in  those  eases  a  concurrent  jurisdiction  with  courts  of  law. 

Dinwiddle  V.        It  is  to  be  remembered,  however,  that  to  sustain  a  bill  for  ao 

i56.Ta)w3ls  «*^*»™P^  ^*'®  "****^  ^  mutual  demands,  except  in  the  case  of 
V.  Cooper,  dower  or  of  a  steward,  which  stand  upon  their  own  specialties* 
Smut.  1791.  The  case  of  executors  (a)  upon  payments  made  to  their  testator 
cited  Ibid.        may  \^  another  exception.  || 

We  shall,  therefore,  under  this  head,  but  briefly  consider, 

(A)  Against  whom,  either  by  the  Common  Law,  or  by 

Statute,  this  Action  lies. 

(B)  Of  the  Manner  of  bringing  Accompt,  with  respect 

to  the  Persons  against  whom  it  is  brought ;  and 
herein  of  charging  one  as  Receiver  when  Bailifl^ 
et  vice  versa. 

'C)  The  Nature  of  the  Demands  for  which  it  may  be 
brought. 

(D)  In  what  Cases  this  is  the  proper  Action,  or  some 

other  may  be  brought 

(E)  What  shall  be  a  good  Bar  to  this  Action. 

(F)  Of  tlie  Auditors,  and  what  shall  be  a  good  Dis- 

charge before  them. 

(O)  Of  the  Judgment,  and  subsequent  Proceedings. 


(A)  Against  whom,  either  by  the  Common  Law,  or^by 

Statute,  this  Action  lies, 

s  H.  4. 18.  b.  "D  Y  the  common  law,  accompt  lay  only  against  a  guavdiaB  in 
Co.Iatt.l7S»  -»-^  socage  (ft),  bailifi^  or  receiver,  or  by  one  in  favour  of  trade 
FNB  in.B.  ^^^  commerce,  naming  himself  merchant,  against  another,  nam-> 
9iB8t.404.  *  ^g  ^^^  merchant,  and  for  the  executors  of  a  merchant;  for 
11  Co.  90.  a.  between  these  there  was  such  a  privity,  that  the  law  presumed 
^^'l;^^  them  conusant  of  each  other's  disbursements,  receipts,  and 
iuli*if^'   acquittances.  (.) 

Marlebridgi^  5SH.  5.  c.  17.  is  usually  recited  in  the  writ,  as  if  the  writ  were  wamnted  by 
that  statute  only.  Mayn.  487.  F.  N.  B.  lis.  (A.)  But  accompt  lay  atainst  the  guardian  in 
socage  at  common  law,  and  the  statute  was  merely  in  affirmance  or  declaration  of  it.  Co* 
Litt.'89.  Cro.Car.  2S9.  (c)  By  the  prefogati?e  persons  could  be  charged  as  ateomptantH, 
notwithstanding  a  want  of  privity.    1 1  Go.  aa»    a  Roll.  Abr.  161.] 

1  Le^ip.  819.  •  The  statute  of  13  Edw.  1.  cip.  28.  gives  an  action  of  accompt 
SJ'b^^^'^  to  executors;  the  25  Edw.  8.  st  5.  cap.  5.  to  executors  of  exe- 
thwU^*  cutors;  the  31  Edw.  3.  c  11.  to  administrators;'  and  by  the 
itatui^  if  .  statute  of  4  Ann.  c  16.  sect.  27.  {d)  actions  of  accompt  may  be 
one  joint-ia-     brought  against  the  executors  and  administrators  of  every  guard* 

iaiiy 


(B)  (yf  the  Manner  qf  Mnghg  Accomptp  S^c.  Bf 

hoi  IxdM^  end    irec^^er,  and  by  tme  joiiiMeiMiit»  tMumt  in  pant,  ortenaac 
comiDQii,  his  execntors  and  administratora,  against  the  other  as  in  common, 
W\af  (e)  for  receiving  more  than  his  shar^  and  agamst  his  exe*  Ju^^^^^if * 
cators  and  adminitftrators.  1I10  o^hep  ' 

coold  not  \ucwe  this  acttcm,  ur1«m  h«  sctcmlly  appointed  him  bidlHr  or  recfliver.  Co.  Litt.  1 79.  s. 
!»$.».  lOO.  b*  So,  if  there  had  beoi  two  executors  aod  one  had  reeeived  all  the  debts  of 
ibe  ttttKtor  s  for  between  these  there  was  not  such  a  privity  as  the  law  required.  Bro.  tit. 
Afcompc  SS.  39  B.  3.  SB.  [But,  if  two  ffuardians  were  in  common,  and  one  took  the  entire 
profits  to  his  own  use,  accoropt  lay,  and  uie  count  was  to  be  against  him  as  receiver  to  thefi 
comBKm  me.  So,  of  -co-partners;  but  not  so  of  tenants  in  oonunon,  for  the^  mleht  have  ap 
aoze.  F.  N.  B.  118.  J.  One  joint  lessee  for  years  might  have  accompt  against  tne  other,  if 
he  took  die  iaauea  and  profits  to  his  own  use ;  for  he  would  otherwise  De  without  remedy,  as 
he  could  not  bnng  an  asoze.  59  E.  3.  27.  b.]  \\(e)  But  one  tenant  in  common  cannot  char^ 
the  other  aa  receiver.  Walker  v.  Holyday,  Com.  R.  S79.  And  when  he  would  charge  him 
«i  haifiS^  he  nniat  state  in  the  declaration  that  he  and  the  defendant  are  tenants  in  commooi 
and  that  the  defendant  has  received  more  than  his  share,  else  he  will  not  bring  his  case  withui 
the  statute.  Wheeler  v.  Home,  WiUes's  R.  808.  Vtn.  Abr.  tit.  Joint-tenants  (R),  a.  pL  4. 
aoteSk&C4 

Thotii^  an  infant  may  be  an  executor,  or  may  be  charged  in  RolLAbr.  117*. 
trover*  beins  a  tort;  yet,  if  he  be  made  factor,  baiii^  or  receiver,  nj/^f^I  \*il!j 
he  shall  notbe  accountable  for  what  he  does  during  his  infancy,  g^  p^    j^^^^  * 
dther  in  law  or  equity,  for  the  same  reason  that  other  acts  of  his  Ca.  Eq.  6. 
hind  him  aot^  thco^efore  when  such  a  one  is  appointed  fiEu:tor,  his  pi*  '• 
friends  should  give  security  for  his  acoountinff. 

If  I  make  J.  S.  my  bailiff  or  receiver,  ana  be  make  a  deputy,  F.N.B.n9. 
I  moat  have  accompi  against  the  bailiff  or  receiver  himself,  and  f^f^^'^^ 
not  aMttist  die  deputy,  for  the  receipt  of  the  deputy  was  to  the  ^^Potuv" 
use  of  his  master.  Potti,  wherein 

Chaocetj,  on  exoeptioiis  to  a  Maater^s  report*  it  was  holden  tuffident  for  a  servant  or 
^ipreDtice,  in  answer  to  a  biU  for  an  account,  to  say  in  general,  that  whatever  he  received  was 
by  him  received,  and  laid  out  aeain  by  his  master's  orders.  But  he  must  disclose  this  matter 
io  his  answer.  Vem.  136.  Hamson  v.  Hart,  Com.  R.  41 J .  Cary  v.  Webster,  Stra.  480.  But, 
where  00  a  bill  for  an  account,  and  discovery  of  money  received  by  defendant  on  the  behalf  of 
one  arho  became  a  bankrupt,  he  pleaded  that  he  received  it  only  as  a  medal  servant  to  the 
bnlaraptt  and  had  aoooaoted  for  it  to  him  already,  and  that  the  commissioners  had  examined 
him  on  interrogatories;  the  plea  was  overruled.  Wagstaffv.  Bedford,  Vem. 95.  sVentr. 
S5a.S.C.  Eq.  Ca.  Abr.  6.  p.  5.  S.  C.  cited  with  a  query,  whether  there  were  not  drcum- 
of  fraod  in  the  case,  or  a  combinadon  between  the  bankrupt  and  servant]  East  Indm 
V.  Heoehaian,  l  Ves.Jua.  S89. 


An  apprentice  by  the  name  of  an  apprentice,  »  not  charge*  H  ^^*|f?*^' 
able  in  accompi.  &chSio. 

aUe  for  the  ordinaiy  receipts  upon  his  master's  trade,  yet  upon  collateral  receipts,  which  con<« 
eem  not  the  ordinary  trade  of  his  master,  he  is  chargeable  as  well  as  another.  5  Leon.  63, 
Bat  then  be  must  be  charged  as  baililf  or  recaver.  S  Inst.  379,  380.  [Chancery  will  decree 
an  aeeooBt  against  the  administrator  of  an  apprentice  employed  as  a  factor.  Eq.  Ca.  Abr.  &• 
fka-l 

(B)  Of  the  Manner  of  bringing  Accompt,  with  respect 
to  the  Persons  against  whom  it  is  brought;  and 
herein  of  charging  one  as  Bailiff  when  Receiver^  et 
vic€  tfersd. 

J F  the  king  appcnnts  J.8.  or  he  of  his  own  head  takes  upon  4  Co.  itr. 
Uniself  the  charge  and  care  of  the  estate  of  a  lunatic,  he  is 

D  S  but 
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but  in  natare  of  a  bftiUI^  and  aooouataUe  to  theiunatk^  bis  exe^ 

cuton  or  administrators. 
CckLiU.  17S.  A  man  shall  not  be  charged  in  accompt^  as  sunreyor,  comp- 
(a)  So.  if  a  troller,  apprentice,  reive,  or  heyward,  nor.  shall  a  aissetsor  (a), 
diMeuor  ^  or  other  wrongdoer,  be  so  charged ;  for,  to  maintain  en  action 
to^reo^Te  ^^  occon^tj  there  must  be  a  privity  cither  in  law  or  by  the  pro- 
hit  rents,  vision  of  the  parties. 

£ki»  disieisor  caoDot  have  a  writ  ofaccompt  against  J.  S.    8  Leon.  24.    Dalt.  99.  S.  P. 
s  Roll.  Abr.  ^^  common  law,  if  a  man  were  disseised,  and  his  entry  taken 

650.  \b)  But  Avay,  he  could  never  recover,  by  any  action,  the  mesne  profits; 
whether  he  but  if  the  disseisor  made  a  feoffment  in  fee,  by  the  statute  of 
^°"iif^^*f  Gloucester^  the  disseisee  in  an  assize  (6)  might  have  recovered 
trespasM^ms  ^"^'H^  ^'^^  ^®  mesne  profits,  being  a  continuation  of  the  first 
to  ha?e  been     wrong. 

much  controverted;  for  which,  t^  Roll's  Abr.  554.  1 1  Co.  51.  And. 553.  Hob.  98.  RoU** 
R  101.    Godb.588.     Vide  ixt.  Ejectment. 

But  the  Chancery  interposed,  and  at  last  carried  the  remedy 

farther  than  had  been  admitted  at  common  law ;  for  though  in 

0?)  Chan.  R,     ^jjg  ^ns^  Qf  Qg^^fi  and  Aprice  (f),  which  was  adjudged  4  Car.  1. 

the  court  left  the  plaintiff  to  his  remedy  at  common  law  for  the 

recovery  of  the  mesne  profits,  and  would  not  assist  by  their 

{d)  Id,  229.       decree  (^;    and    though  in  the  case    of  Eyre  and  Jackson^ 

14  Car.  2.  they  refused  to  assess  any  damages  for  a  trespass, 
for  that  was  a  matter  determinable  at  common  law,  and  to  be 
ascertained  by  a  jury,  yet  afterwards  they  began  to  make  the 
person,  who  was  the  disseisor  of  the  mesne  profits,  accountant 
to  him  who  had  the  right*  And  this  was  first  begun  where 
lands  were  settled  for  the  payment  of  debts ;  there,  such  trustees, 
and  the  heir  of  the  debtor,  were  accountants  to  the  creditors 
for  whom  the  profits  were  to  be  received;  and  this  was  very 
clear  and  plain,  because  such  person  came  in  and  took  the 
profits  under  the  trust ;  and  this  was  settled  in  the  case  of  Gilpin 
Cban.Ca.  and  Smithy  18  &  19  Car.  2.  Afterwards  they  came  to  extend 
80,81.  ^i^^Ij.  notions;  and  the  person  that  took  the  mesne  profits  by 

wrong,  was  taken  as  trustee  for,  and  accountant  to,  him  that  had 
72  154 ^r*  ^®  ^^^^\  «*^  ^*8  was  setded  in  the  great  case  of  Caoentry  and 
s  Chan.'R.  '  HoU^  which  was  in  the  years  S3,  84  &  35  Car.  2.  and  was  this : 
259.  261.  Sir  Thomas  Th/nn  having  treated  with  the  Lord  Keeper  Ccroentry 

[It  is  gene^  for  a  marriage  between  his  son  and  CaihaHne  the  daughter  ol 
S^a'irourt  ^^  Lord  Keeper,  the  said  Sir  Thomas  covenanted  to  settle  lands 
of  equity  will  ^^  ^^^  ^^^y  ^^^  ^^  conveyance  was  defective,  because  it  wanlec 
not  decree  an  the  words,  thai  he  should  stand  seised:  the  son  recovered  thi 
account  of  lands  by  a  decree  in  Chancery,  notwithstanding  the  defect  U 
where  the  ^^  convevance,  against  the  heir  at  law  of  Sir  Thomasy  th< 
title  is  merely  father,  and  afterwards  came  with  his  bill  for  tlie  mesne  profits 

1ml,  or  the  plaintiff  is  out  of  possession.  Tilly  v.  Bridges,  Pre.  Ch.  252.  Norton  v.  Freckei 
1  Atk.  5S4.  Sajrer  V.  Pierce,  1  Yes.  232.  But  from  this  rule  must  be  excepted  all  those  cas€ 
where  the  plaintiff  is  an  infant,  or  has  been  prevented  from  asserting  his  title  by  trust,  naistake,  c 
fraud  and  concealment  on  the  part  of  the  defendant.  Duke  of  Bolton  v .  Deane,  Pre.  Ch .  5  K 
Bennett  ▼•  Whitdiead,  S  P.  Wms.  643.  Dormer  ▼.  Fortescue,  3  Atk.  130.  And  in  such  cas< 
the  court  will  direa  the  account  to  be  taken  from  the  time  the  plaintiff's  title  accraed,  unle 
Special  circmnstaoce*  require  that  it  should  commence  from  the  time  of  ^try,  or  filing  tl 
ML    Jhtd.] 

an 


(B)  Of  the  Manner  qf  bringing  Accompt^  8^c.  80 

nnd  tboQgh  the  heir  at  law  was  entitled  to  the  mesne  profits  at    (a^  But  equity 
law,  because  the  conveyance  was  defectivei  and  the  first  decree,  wili^ive  re- 
which  set  up    the  title  under  the  settlement,  had  ordered  no  J»ef  in  the 
acooant  for  the  mesne  profits ;  yet  the  court,  on  this  bill,  carried  beyond  thatT' 
hack   the  account  against  the  heir  at  law  for  all  the   profits  which  can  be 
nrceired  by   him ;  and  though  it  was  objected,   there  was  no  obtained  at 
agreement,  nor   any  trust,   that  the  heir   should   receive   the  la^»ifthe 
profits  for  the  rightful  proprietor,  yet  the  court  resolved,  that  the^dcnumd 
be  should  account  from  the  original  justice,  which  entitled  the  be  uncon- 
proprietor  to  seek  an  account  against  the  person  who  had  taken  scientiouslv 
the  profits  of  the  land,  which  in  equity  and  justice  belonged  to  ohstructedj 
him;  and  though  the  heir  had  the  title  in  law,  yet  since,  in  such  case 
equity  and  conscience,  the  estate  belonged  to  another,  such  heir  decreed  in 
ought  to  account  with  him  for  the  profits  he  had  made  of  what  favour  of  the 
was  his.     And  from  tliis  time  equity  be2:an  to  make  all  persons  ^^^ow's  re- 
account  for  the  mesne  profits  they  had  received,  to  such  persons  against  the  ' 
as  had  the  equitable  title.    But  in  a  case  where  the  husband  sold  personal  re- 
lands  tor  valuable  consideration,  and  the  wife,  after  his  death,  presentative 
recovered  her  dower  against  the  purchaser,  and  brought  her  bill  *? ^1,^^?^ 
in  Chancery  for  the  mesne  profits  from  the  time  of  the  death  of  ^q  account 
her  husband,    the  Lord  Chancellor  Cowper  would  not  relieve  of  the  mesne 
her;  for  he  said  that  he  could  not  alter  the  law  of  dower,  which  F^^^s  from 
gave  no  damages  against  a  purchaser  under  the  husband;  and  1^  Jf^Tk   r 
he  saw  no  reason  in  equity  to  introduce  a  different  rule,  {a)  ^i^^  husband. 

Cartk  T.  Curtis,  2  Bro.  Chan.  R.  620.  The  same  account  has  been  directed  in  favour  of  tb^ 
KpreRQtative  where  the  widow  has  died  before  she  had  established  her  right  to  dower. 
Wakefield  v.  Child,  cited  in  Fonblanque's  Notes  on  Eq.  Tr.  p.  147.  Wherever  a  widow 
resorts  to  Chancery  for  her  dower,  (as  it  seems  she  may  now  do  in  all  cases,)  the  general 
eoane  of  that  court  is  to  give  her  an  account  from  the  time  her  title  accrued.  The  mesne 
profits  are  there  considered  as  (what  they  really  are)  the  widow's  subsistence,  and  not 
n  the  nature  of  Tindictive  damages.  2  firo.  Chan.  R.  620.  Dormer  v.  Fortescue,  5  Atk* 
130,  131.] 

^Courts  of  equity,  when  resorted  to  for  the  purpose  of  an  Fonbl.  Notes 
account  of  mesne  profits,  will  in  many  cases  consult  the  principle  ^^  ^^*  '^^' 
of  convenience ;  and  therefore  Lord  Hardwicke  held  in  Taamsend 
T.  Ash^^S  Atk«  386.,  That  ^'  though  the  party  claiming  a  share  in 
the  New  River  water-works  had  not  established  his  right  at 
law,  yet  as  such  right  appeared  to  the  court,  he  ought  to  have 
an  account  of  the  mesne  profits ;  for  though  shares  in  water- 
works are  a  legal  estate  and  corporeal  inheritance,  yet  no  one 
proprietor  could  receive  the  profits  himself;  but  the  company, 
**  or  their  officers,  are  the  common  hand  to  receive  the  profits ; 
**  and  that  it  would  be  absurd  to  send  the  plaintiffs  to  law ;  for 
**  it  would  be  difficult  to  bring  ejectment  for  a  thirty-sixth  part, 
**'  and  bits  of  land  in  several  counties ;  and  to  bring  actions  of 
^  trespass  against  the  terre-tenants  would  be  very  extraordinary ; 
*'  and  therefore,  in  point  of  remedy,  there  could  not  be  a 
^  ttxoDger  case  for  an  account  of  mesne  profits/' 

In  cases  <^  hardship,  as  where  an  heir  at  law  is  disinherited  %mpson  v* 
on  a  nice  construction  of  words,  the  courts  deem  it  inequitable  pn^^Jcr 
to  lead  their  assistance  if  there  is  no  infant  concerned,  and  leave 
the  party  to  his  remedy  at  law  by  entry  and  ejectment. 
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Ulttlnt  ▼*  Nor  will  thej  interpose  in  &Tour  of  judgment  creditors  upon  a 

^^  C^"  bill  to  set  aside  a  fraudulent  conveyance,  and  decree  an  account 

flt^Itk.  107        against  the  debtor  and  owner  of  the  estate,  of  rents  and  profits 

received  pendente  lite  firom  the  filing  of  the  bill ;  nor  in  favour  of 

a  mortgagee  against  a  mortgagor,  left  in  possession,  for  any  of 

the  years  back  during  that  possession.     In  the  former  case  the 

plainti£Es  have  their  legal  remedy  by  elegit ;  and  in  the  latter^ 

where  interest  is  not  regularly  paid,  the  mortgagee  has  a  legal 

remedy  to  ^et  possession  of  the  estate,  which,  if  he  does  not  avail 

himself  of,  it  is  imputable  to  his  own  laches. 

Gould  v.Tan*       But,  where  the  mortgagee  enters,  and  takes  possession,  he  is 

cred,  9  Atk.      subject  to  an  account,  being  in  the  nature  of  a  bailifT  to  the 

^*'  mortgagor. 

FonbL  H9.  The  cases  decreeing  an  account  of  rents  and  profits  where  the 

legal  title  is  not  previously  established,  proceed  upon  that  respect, 
which,  in  justice,  is  due  to  the  interests  of  persons,  who,  by  in- 
fimcy,  fraud,  4^c»  have  been  prevented  from  pursuing  their  legal 
right ;    but  it  must  not  be  inferred  from  the  extreme  anxiety  of 
courts  of  equity  to  protect  such  rights,  that  they  will,  at  any  pe- 
riod (a),  or  under  any  circumstances,  act  upon  such  indulgent 
l^^k*^  Ptp     disposition ;  for  if  an  infant  neslectto  enter  within  six  years  after 
Ch.5is.  Earl   ^^  comes  of  age,  he  is  as  muoi  bound  by  the  statute  of  limita- 
of  Newburgh    tations  from  bringing  a  bill  for  an  account  of  mesne  profits,  as  he 
V.  Bickeretaflfe,  is  from  an  action  of  account  at  common  law ;  or,  if  there  be  a 
r  T^'t^T*'      verdict  at  law  against  the  infitnt's  tide^  courts  of  eouitjr  will  not 
p^nt^'has      <lir6Ct  an  account  of  mesne  profits,  but  will  merely  retain  the 
been  kept  out   bill,  for  the  purpose  of  giving  the  infant  an  opportunity  to 

of  posseisioii     establish  his  title  at  law. 
bj  fraud, 

Qm,  Whether  equity  will  not  relieve  at  any  distance  of  time,  as  no  length  of  time  will  bar 
fraud?  CottereU  v.  Purchase,  Ca.  temp.  Talbot,  63.  || Where  the  plaintiff'  had  been  pre- 
vented from  recovering  in  ejectment  by  a  rule  of  the  court  of  law,  ana  by  an  injunction,  both 
of  them  obtained  at  the  instance  of  the  occupier,  who  ultimately  failed  at  law  and  in  equity, 
an  account  was  directed  from  the  time  the  title  accrued  against  executors.  Pulteney  v.  War- 
ren, 6  Ves.  73.|| 

Ferrm  v.  Fer-      It  is  verjr  seldom,  even  in  the  most  favoured  cases,  that  interest 
tmp/Talb       ^^  allowed,  in  taking  the  account  of  rents  and  profits.] 
S,  f .    Robinson  v.  Gumming,  s  Atk.  409 

S?  R  ^i^'iHT^*  '^  bailiff  cannot  be  charged  as  receiver,  because  if  he  be 
undm^dU  ^*^g®^  ^  bailiff  upon  his  account  (6),  he  shall  have  allowance 
■emmt  that  ^^  ^^^  charges  and  expenses,  which  he  is  not  entitled  to  when  he 
hath  adminis*  is  charged  as  a  receiver :  aJso,  he  is  not  allowed  in  an  acdon 
tretion  and  brought  against  him  as  a  bailiff,  to  plead  that  he  was  before 
fanTgoU     barged  as  receiver. 

and  chatteb^  to  make  the  best  benefit  for  the  owner,  against  whom  an  action  of  aeconpt  dotk 
he  for  the  profits  which  he  hath  raised  or  made,  hb  reasonable  charges  and  ezpemes  de- 
ducted. Co.  Litt.  172.  a.  A  receiver  is  one  who  receiveth  money,  and  is  to  render  an  account 
of  it,  but  is  not  allowed  any  charges  or  expenses  but  such  as  are  agreed  on  by  the  parties; 
and  in  this  case  the  plaintiff  is  to  declare  by  whose  hands  he  recdved  it.  Co.  Litt.  172.  a. 
If  a  bailiff  be  charged  as  receiver  it  seems  the  best  way  is  to  plead  it  specially,  for  he  cannot 
take  advantage  of  it  after  jud^ent,  quod  computet.  8  Lev.  126.  Freem.  578.  Whether  a 
person  may  not  in  hi*  same  action  be  charged  as  bailiff  and  receiver,  Quare  t  and  Mc  1  Roll. 

Abr. 


(D)  In  what  Cases  this  is  the  proper  Action^  S^c.  41 

Abr.  I  !•.  Cro.  Gar.  94a  8  Kxh.  387. 455.  In  loiiie  c»eB  in  an  action  of  account  i^nst  one 
»  rtemior  denariorum^  he  shall  have  allowance  of  bis  expenses,  and  shall  account  for  the 
profit  be  receWed,  or  might  reasonably  receive.    Co.  Litt.  172.  a. 


(C)  The  Nature  of  the  Demands  for  which  it  may 

be  brought 

AN  action  oi  accomptXies  not  for  a  thing  certain ;  as,  if  a  man  Bro.  tit.  Ac- 
delivers  10/.  to  B.  to  merchandize  with,  he  shall  not  have  co™pt»35. 
account  of  the  lOZ.  but  of  the  profits,  which  are  uncertain.  *    ro^n-  76. 

No  action  of  acccompt  lies  for  rent  reserved  on  a  lease.     So,  if  Roll- Abr.  lie. 
a  l^ee  of  goods  waste  them,  yet  no  action  of  accompt  lies  against 
him. 

If  the  bailee  of  goods  to  bail  over  waste  them,  or  refuse  to  de-  Roll.  Abr.  lie. 
liver  them,  no  action  of  accompt  lies,  but  an  action  of  detinue  or  Ow««'f  ^6. 
trooer  and  corwersion. 

If  JL  hath  a  term  for  years  in  a  rectory,  and  tythes  being  set  3Lcon.S4. 
forth  and  severed  from  the  nine  parts,  B.  without  any  pretence 
of  title,  carries  them  away  and  sells  them,  yet  A.  shall  not  have 
a  writ  of  accompt  against  B,  for  after  severance  the  tythes  im- 
mediately vested  in  ^.,  and  the  taking  by  B.  was  merely  wrong- 
fbl,  and  therefore  without  privity. 

(D)  In  ivhat  Cases  this  is  the  proper  Action,  or  some 

other  may  be  brought 

TF  a  man  by  obligation,  acknowledges  that  he  has  received  Roll. Abr.  uai 
money  ad prqficiendum  et  computandum,  the  obligee  may  either  Dyer,  20.  lis. 
sue  the  bond,  or  have  an  action  of  accompt  at  his  election.  ^^^'  El.  644. 

So^  if  ^  acknowledges  by  deed,  that  he  has  received  100/.  Roll.R.5S. 
fivHn  B.tohe  adventured  to  the  West  Indies  and  thence  to  Eng-  *  ^"^"^  ^^* 
land  back  again,  and  covenants  to  render  a  true  account  thereof 
upon  his  return,  though  B.  may  have  a  writ  of  covenant  upon 
this  deed,  yet  he  may  also  have  a  writ  of  accompt  thereupon  at 
his  election. 

Assfimpsitf  in  which  the  plaintiff  declared,  that  intending  to  go 
b^ond  sea,  he  delivered  a  box  full  of  goods  to  the  defendant 
wludi  hfe  promised  to  dispose  of,  and  to  give  the  plaintiff  an  ac- 
eoniit  thereof  at  his  return :  the  defendant  pleaded  in  abatement^ 
that  he  was  bailiff  to  the  plaintifi^  to  merchandize  the  said  goods ; 
and  that  he  ought  to  bring  an  action  of  accompt^  and  not  an 
action  on  the  case;  and  upon  demurrer  it  was  adjudged,  that  ^.^'.^-I^i* 
here  being  an  express  promise,  on  which  the  action  is  founded,  w^*^'  ^* 
^iitrirpff^  will  lie  as  weU  as  accompt ;  and  that  wherever  one  acts  Carth^sa. 

as  bailiff  be  promises  to  render  an  account.  8.  C.  where  it 

was  holden, 
that  Ae  action  would  lie  b^  three  judges  against  HoU,  who  doubted,  and  who  told  the  plaintiff 
tbatwben  it  came  to  be  tried,  he  would  not  suffer  him  to  dve  all  the  account  in  evidence,  or 
to  eater  into  the  porticulan  thereof;  but  that  he  shouM  direct  his  proof  only  as  to  the 
doMi  wfaidi  be  nad  sustained  for  not  accounting  according  to  the  promise,  tit  he  would 
floe  tnni  into  an  accotmt  in  such  actions.    Comberb.  1 49.  S.  C, 

In 
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8alk.  9.  pi.  3.  In  assumpsit  for  money  received  ad  carf^nUandum,  and  verdict 
Cornwall  ^^^  ^'*®  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  this 
Fide  2  Show.  ^^^^^^  did  not  lie,  but  accompt';  for  if  a  man  receives  money  to 
R.  501.  a  special  purpose,  as  to  account,  or  to  merchandize,  it  is  not  to 

be  demanded  of  the  party  as  a  duty,  till  he  has  neglected  or  re- 
fused to  apply  it  according  to  the  trust  under  which  he  received 
it;  and  the  declaration  must  shew  a  misapplication  or  a  breach 
of  trust :  but  it  was  Iiolden,  that  in  this  case  the  verdict  had 
aided  the  declaration ;  for  it  must  be  intended  there  was  proof 
to  the  jury  that  the  defendant  refused  to  account,  or  had  done 
somewhat  else  that  rendered  him  an  absolute  debtor. 
Tornkins  v.  ||The  action  of  account  is  now  seldom  resorted  to,  and  it  is 

Wllshcar,  1,^1,]  jjj^j-  jj^g  balance  of  an  account,  however  numerous  the 
5  Taunt.  4.71.    •.  _  I  J  .  .- „ 

1  Marsh.  115.  ^^^^^  "^^y  be  recovered  m  asmmpsit^\^ 

Arnold  v.  Webb,  5  Taunt  452.;  $ed  vide  Scott  v.  Mackintosh,  2  Camp.  238.  eonlrh, 

(£)  What  shall  be  a  good  Bar  to  this  Action. 

Roll.  Abr.  121.   T^  accompt  against  one  as  bailiff,  it  is  a  good  plea  that  he  was 

never  his  bailiff. 

Bro.  29.  Roll.        In  accompt  against  a  bailiff,  it  is  a  good  plea  that  he  was  the 

Abr.  121.         plaintiff's  servant  to  drive  his  plough,  and  keep  his  cattle  for  the 

drawing  of  his  plough,  absque  hoc  that  he  was  his  bailiff  in  other 
manner,  because  he  is  not  accountable  for  this  occupation. 

R  II  Ab   125        ^^  ^^  ^  good  plea  in  bar  to  an  action  of  accompt^  that  the 

So  if  the       '  plaintiff  hath  released  to  him  all  actions. 

plaintiff  had  released  to  him  all  the  advantage  and  profit  that  he  might  have  by  the  account. 

Roll.  Abr.  125. 

Cro.Car.  116.  So,  it  is  a  good  plea  in  bar,  that  the  plaintiff  and  defendant 
Hetl.  114.        submitted  to  the  award  of  JT.  5.,  who  awarded  that  the  defendant 

ought  to  be  acquitted  against  the  plaintiff. 
Bro.  48.  Roll.  So,  it  is  a  good  plea  in  bar,  that  afler  the  receipt  of  the  sum 
Abr.  125.  But  of  which,  tlie  account  is  demanded,  by  the  mediation  of  their 
the  bare  «>  friends,  it  was  agreed  between  them,  that  the  defendant  should 
a?obligation  make  an  obligation  of  100/.  for  the  100/.  received,  and  the  profit 
would  not  be  thence  to  arise,  which  obligation  of  100/.  he  did  make  and 
nilBcient.  Vide  deliver  accordingly  to  the  plaintiff;  for  the  acceptance  of  the 
1  M*tt^io5    obligation  destroys  the  duty,  and  the  sum  in  demand  is  thereby 

as  strongly  released  as  by  a  release  of  all  actions. 
Roll.  Abr.  125,  It  is  no  good  plea  in  bar  to  the  action,  that  the  defendant  hath 
124.  So,  if  the  iQade  payment  of  the  money  which  he  hath  received  to  account 
leads  that  the  ^'^^9  ^^  ^^^  ^®  ^^^  made  satisfaction  for  the  same, 
plaintiff  has  given  him  an  acquittance  for  the  sum  received.  Bro.  tit.  Account,  59.  For  these 
pleas,  being  matters  which  shew  that  he  was  once  accountable,  are  only  to  be  made  use  of 
before  the  auditors.     Vide  Dyer,  ^2.  145.    6  Co.  Ferrer's  case.    4  Leon.  61.    Sdle,  353.  4lo. 

49  E.  3. 10.  [Nonage  is  a  good  plea  in  bar  of  tliis  action.    So  is  plene  com^ 

41 E.  3. 3.  9.  putavit,  and  an  account  before  the  plaintiff  would  be  sufficient. 
]Mw%iy  P/^  computavit  and  a  release  are  the  only  pleas  which  admit 
9  Wiis.  1*13.     the  plaintiff  to  be  accountable  that  can  be  pleaded  in  bar  to  the 

action ;  and  these  are  allowed,  because  they  are  total  extinctions 
of  the  right  of  action.     This  being  a  matter  for  the  court  to 


(F)  Of  tht  AuditorSf  cmdwhat  shall  be  a  good  Discluirge^  8^.     4*3 

jodn  o(  they  most  be  pleaded  specially^  and  caoiiot  be  given  in 
eridenoe  on  ne  unque  receivour. 

If  the  plaintiff  charge  the  defendant  as  receiver  lor  a  particular  Southcot  v. 
time^  he  must  answer  that  time  precisely.  Rma  57 

The  defendant  may  plead  the  statute  of  limitations  in  this  ac-  St.21  Jac.  i. 
tion;  but,  if  the  plaintiff  reply  tliat  it  was  an  account  between  c.i6.  §3.  Wrf. 
merchants,  the  plea  wHl  not  avail  him.  C^lls, 

If  the  defendant  plead  that  he  has  accounted  before  22.  and  W.^  Bui.  Ni.  Pri. 
evidence  that  he  accounted  before  K  only  will  be  sufficient,  for  127.  (4th  edit.) 
the  accounting  is  the  substance.] 

(F)  Of  the  Auditors,  and  what  shall  be  a  good  Dis- 
charge before  them. 

TN  an  action  of  accompi  there  are  two  judgments;  the  first  is  Mod.  43. 

guod  computetj  after  which  the  court  assigns  auditors,  usually  j^*"^  p"^*  ^^' 

two  of  the  officers  of  the  court,  who  are  armed  with  authority  to  Lutw.  49     * 

convene  the  parties  before  them  de  die  in  diem,  at  any  day  or  Rast.'i4. 

place  that  thev  shall  appoint,  till  the  account  is  determined.   The  Lutw.  50.   Of 

time  by  which  the  account  is  to  be  settled,  is  prefixed  by  the  *^"*^^?7  *^ 

court ;  but,  if  the  account  be  of  a  long  and  confused  nature,  the  ^1^^  ^em- 

court,  on  application,  will  enlarge  the  time,  {a)     If  either  of  the  selves,  by  vir- 

parties  think  the  auditors  do  him  injustice,  he  may  apply  to  the  tue  of  the 

court;  and  if  the  defendant  denies  any  article,  or  demurs  to  any  *^^"^c  ^2. 

demand,  it  is  to  be  tried  and  determined  in  court  2  Inst,  sso.^ 

BrownL  S4.  [Where  the  auditors  are  not  assigned  br  the  court,  the  remedy  for  not  making 
Mich  allowances  to  the  accountant  as  they  ought  to  cfo,  is  by  writ  of  ex  parte  iaUt^  which  is  a 
commission  to  the  treasurer  and  barons  of  the  Exchequer  to  take  the  account.  F.  N.  B.  1S9.] 
|Two  principal  officers  of  the  Court  of  King's  Bench  were  on  motion  appointed  auditors  after 
a  judgment  quod  compuieL  Smith  v.  Smith,  2  Chitt.  R.  10.  Archer  v.  Pritchard,  3  Dow.  & 
Ry.  596.  The  rule  to  appoint  auditors  is  absolute  in  the  first  instance.  IbidJli  [2  Inst.  381. 
(a)  Alt  articles  of  account  though  incurred  since  the  writ,  shall  be  included,  and  the  whole 
braofbt  down  to  the  time  when  toe  auditors  make  an  end  of  their  account ;  per  Ld.  Mansfield 
S  Burr.  1086.] 

i    Whatever  may  be  pleaded  to  the  action  shall  never  be  allowed  Leon.  219. 
of  as  a  good  discharge  before  the  auditors ;  therefore,  where  in  ^.  ^"*'  ^^^: 
accompi  the  defendant  pleaded  never  his  receiver^  &c.  and  this  ^  ^you  (rQ^i 
being  found  against  him,  he  was  adjudged  to  account;  and  be-  ble  and  charge 
fore  the  auditors  he  pleaded  a  submission  of  all  debts,  accounts,  to  the  parties. 
4r.  to  Jl  &,  who  awarded  that  the  defendant  should  pay  10/,  x^io^V^e! 
only  in  discharge  of  all  debts,  accounts,  4-c.  which  he  paid  ac^  Hetl.  11*4.^^ 
cordingly:  this  was  holden  no  good  plea;  for  this  awai^  made  S.C.] 
before  the  action  brought,  ought  to  have  been  pleaded  in  bar 
thereof;  which  being  omitted,  he  hath  lost  the  advantage  thereof 
and  shall  not  plead  it  before  auditors. 

^Nothing  can  be  pleaded  before  auditors  contrary  to  what  has  Oodfrcjr  v. 
been  pleaded  to  the  action,  and  been  found  by  verdict:  where,  Samiders, 
therefore,  a  defendant  charged  as  surviving  bailiff  of  goods  de-  '  ^^^* 

livered  to  him  and  his  co-bailiff  to  be  merchandised,  and  to  ren- 
der an  account,  bad  gone  to  issue  upon  this  fact,  namely,  whether 

upon 
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upon  his  delivering  over  the  goods  to  the  deceased  btiliA^  all  bit 
(the  defendant's)  concern  in  the  trust,  care,  and  management 
thereof  ceased  and  was  at  an  end ;  which  issue  was  found  against 
him :  it  was  holden,  that  he  could  not  plead  afterwards  before 
auditors  that  he  delivered  the  goods  over  to  the  co-bailiiF  with 
the  consent  of  the  plaintiff;  for  this  matter  might  have  been 
given  in  evidence  upon  the  former  issue ;  aud  the  consequence 
of  admitting  it  to  have  been  put  in  issue  before  auditors  would 
have  been,  either  two  verdicts  the  same  way,  which  would  have 
been  nugatory,  or  two  contradictory  verdicts,  which  would  have 
entangled  the  court  so  much  that  they  would  not  have  known 
what  judgment  to  give. 
41  E.  3. 25.  The  defendant  may  plead  payment  to  the  plaintiff  without 

shewing  an  acquittance.] 
Roll.  Abr.  124.       It  is  a  good  discharge  before  auditors,  for  a  factor  to  say^  that 
Bro.  tit.  Ac-     ju  n  tempest,  because  the  ship  was  surcharged,  the  goods  were 

'     *        east  over-board  into  the  sea. 
C    L't  S9  ^*  '^  ^^  ^  good  discharge  before  auditors,  that  he  was  robbed 

(a)  Or  that  he  of  the  goods  without  his  default  or  negligence,  (a) 
put  ibem  in  a  warehouse  from  whence  they  were  taken  by  an  enemy.     Stra.  6d0. 

Roll.  Abr.  1S4.  '^  ^^  ^  good  discharge  before  auditors  in  accompt  as  a  receiver 
(5)  This  must'  of  10/.  if  he  tenders  the  10/.  (6)  and  swears  that  after  the  time 
be  understood  that  the  money  was  delivered  him,  he  found  that  he  durst  not 
of  one  who  re-  j^yy  f^j.  ^^^  ^f  i^^^ .  jj,p  j^^  jg  j^^^  obliged  to  run  any  hazard 
coves  money    t.*^     ir  ^  •' 

to  trade  and     nimsein 

merchandize  therewith ;  for  no  other  receiver  is  in  any  case  obliged  to  buy  or  sell.  Roll. 
Abr.  134.  Quare^  Whether  such  oath  be  necessary;  and  vide  S  Mod.  101.  1  Bulst.  104. 
£q.  Ca.  Abr.  569.  9  Vem.  658.  3  Wms.  185. 187.  279.  10  Mod.  144.  12  Mod.  514.  602. 
[It  seems  that  the  defendant  may,  in  some  cases,  puree  himself  by  hb  own  oath.  The  statute 
of  4  Ann.  c.  16.  6  27.  gives  the  auditors  a  power  in  t£e  cases  there  provided  for,  of  administer- 
ine  an  oath,  and  examining  the  parties.  Fitz.  Abr.  Accompt,  p.  40.  Bro.  Accompt,  p.  66. 
S  Mod.  101.] 

Poll.  Abr.iS5.       If  a  bailiff  of  a  manor  receives  the  rents  and  profits  of  die 

tenants,  and  retains  them  two  or  three  years,  yet  in  a  writ  of 
accompt  he  is  not  to  account  for  the  profits  thence  arising  in  the 
mean  time,  for  he  had  not  any  warrant  to  merchandize  with  the 
money,  or  to  gain  or  lose  thereby. 
9  Mod.  100.         If  m  accompt  the  defendant  pleads  before  auditors,  that  the 
and  the  above  goods  for  which  he  is  to  account  were  bona  peritura  ;  and,  nofc- 
Cd)  Not  pawn,  withstanding  his  care  in  keepmg  them,  were  worse,  and  that  they 
9  Stra.  1187.'  remained  in  his  hands  for  want  of  buyers,  and  were  in  danger 
(fl)  Factors       of  growing  worse,  and  that  therefore  ne  sold  them  upon, credit 
now  have        |o  a  man  beyond  sea ;  this  is  no  good  plea,  for  a  factor  cannot 
oommudon.     ^  ®^^^  ^^^^^  peritura  upon  credit  (c),  without  a  particular  com- 
mission so  to  do.  {d) 
Bui.  Ni.  Pri.        [The  defendant  cannot  in  an  action  of  account  pay  money  into 
^'^'  court,  as  he  may  in  an  assumpsit. 

I  Lutw.  69.  If  the  plea  oxpleni  computavit  be  found  against  the  defendant, 

be  shall  account  before  the  auditors  for  the  whole  money  he  is 
charged  with,  for  this  plea  admits  the  receipt  of  the  whole. 

(G)    Of 
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* 

(G)  Of  the  Jndgtnent,  and  the  subsequent  Proceedings. 

TN  this  action,  as  is  above  mentioned,  there  are  two  judgments;  i  Brownl.s4. 
the  first  is  quod  computet i  and  afterwards,  when  the  account  Cro.Eliz.806. 
is  finbhed,  the  second  judgment  is,  that  die  defendant  pay  the  \f^^^  ^"*' 
{daintiffao  much  as  he  is  found  in  arrear.(a)     Upon  the  first  («)  Where 
jodginent  a  capias  ad  computandum  lies,  and  if  a  nan  est  inventus  final  judgment 
be  returned  upon  it,  an  exigent  issues.     It  is  usual  to  bail  the  was  entered  in 
defendant,  if  be  be  taken  on  the  capias^  though,  by  the  rigour  of  J^ancT^thc 
the  law,  he  is  to  account  in  prison.  Court 'set  it 

aside  upon  motion,  as  irregular.    Hughes  ▼.  Burgess,  B.  R.  H.  594.    Andr.  19.  S.  C. 
If  the  defendant  make  default  after  the  interlocutory  judgment,  Cro.  Eliz.  806. 
at  the  day  assigned  by  the  auditors,  final  judgment  shall  be  s  Wils.  in. 
entered  for  the  sum  demanded  by  the  plaintifi*.     So,  if  there  be  ^{I'^q^^^^ 
judgment  on  demurrer  to  an  insufficient  plea  before  the  auditors*  ^7  E.  5. 87. ' 

dR.  A.  151.  p.  4. 

It  seems  to  be  questionable,  whether,  in  all  cases,  damages  are  Jenk.  sss. 
leooYerable  in  account ;  but  it  Ls  clear  that  if  the  defendant  resists  Lv'^  ^^' 
the  plaintiff's  claim  by  pleading,  or  an  increase  is  received  by  1 1^^^^  ^q^^ 
a  recdTer,   ad  merchandizandum^   there  shall  be  judgment  for  s  Leo.  us. 
damages.  5Wili.ii7. 

It  hath  been  holden,  that  die  first  judgment  is  not  such  as  can  31  E.  5. 9. 59. 
he  rerived  by  scire  facias  upon  the  death  of  the  plaintifi^  before  ^^«  ^-  ^i- 
die  acoount  taken  (ft),  or  as  a  writ  of  error  can  be  brought  upon ;  ^|^y,  sjj, 
and  yet  the  plaintiff  cannot  be  nonsuited  after  it. 

After  final  judgment^  the  plaintiff  may  pray  that  the  defendant's  Lutw.  51. 
body  be  taken  in  execudcm ;  or  he  may  pray  an  elegit^  if  he 
friiMs  the  body.     See  the  writ  to  the  gaoler  to  receive  the 
defendant  after  final  judgment     Reg.  1S7«] 
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A  CXJORD  is  an  agreement  between  two  persons  at  least  to  give  5  E.  4.^7.^ 
'^  and  accept  something  in  satisfaction  of  a  trespass,  4r.  done  j^jj"^^  J 
by  one  to  the  other.     This  agreement,  when  executed,  may  be 
pleaded  in  bar  to  an  action  for  the  trespass;  for  in  all  personal 
ii^nries,  the  law  gives  damages  as  an  equivalent ;  and  when  the 
par^  accepts  of  an  equivalent,  there  is  no  injury  or  cause  of  com- 
pbdnl^  and  therefore  present  satisfaction  is  a  good  plea :  but,  if 
the  wrong<loer  only  promise  a  fiiture  sads&ction,  the  injury  con- 
tinoes  till  satis&ction  is  actually  made,  and,  consequendy,  there 
is  a  cause  ^  complaint  in  being ;  and  if  the  trespass  were  barred 
by  tfas  plea^  the  plaintiff  could  have  no  remedy  for  the  future 
tot  that  supposes  the  injury  to  have  continuance. 

(A)  What 
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(A)  What  shall  be  deemed  a  good  Accord  and  Satis* 

faction. 

(B)  To  what  Actions  may  Accord  and  Satisfaction  be 

pleaded. 

(C)  Of  the  Form  and  Manner  of  pleading  Accords. 


(A)  What    shall    be    deemed    a  good   Accord    and 

Satisfaction. 

9E.  4. 19.  A.^  accord  must  appear  to  be  advantageous  to  the  party  (a). 
Roll.  Abr.  128.  otherwise  it  can  be  no  satisfaction ;  therefore  in  an  action  of 

K*)  '^•^  trespass  for  taking  the  plaintifPs  cattle,  it  is  no  good  plea  to  say, 

Dy.  75  ^In  ^^  there  was  an  accord  that  the  plaintiff  should  have  his  cattle 
the  case  of       again ;  for  this  is  not  any  satisfaction. 

Cumber  T.  Wane,  Stra.  426.  it  was'said  by  the  court,  that  the  satisfaction  must  appear  to  them 
to  be  a  reasonable  one ;  at  least,  that  the  contrary  must  not  appear ;  that  consequendy,  p^- 
ment  of  a  less  sum  could  never  be  admitted  as  an  accord  and  satisfaction  for  a  greater.]  ||So 
Pinnel's  case,  5  Co.  117.;  and  Pitch  y.  Sutton,  5  East,  891. ||  But,  if  it  was  to  drive 
them  to  a  certain  place,  so  that  it  would  be  a  charge  to  him  to  do  it,  this  would  make  it  a 
good  accord.  2  Roll.  EL  96.  In  covenant  against  the  executor  of  tenant  for  life,  &c.  he 
pleads  aa  aeccord  that  he  should  quietly  derart,  and  leave  the  possession^  &c.  and  holden 
good ;  though  after  the  death  of  tenant  for  life  he  had  no  interett,  but  a  bcence  in  law  only 
to  carry  away  his  goods.    Yelv.  184.  per  three  judges  against  one. 

^p'k'^R*'^'        0 Though  the  acceptance  of  a  less  sum  is  not  alone  a  good  ac- 

117    C^ber  ^^^^  ^^^  satisfaction  of  a  greater,  since  there  is  no  consideration 

▼•  Wane,  ^^^  giving  up  the  rest  of  the  debt,  (it  makes  no  difference  that  there. 

Stra.  486.  is  a  promise  by  the  debtor  to  pay  the  residue  when  able)  yet 

Fitch  V.  Sut-  certain  other  additional  advantages  moving  to  the  creditor,  have 

831*  -^and"^  ^'^^^  ^^^^  ^  render  the  agreement  on  his  part  to  accept  the  less 

8Bwn.&C.  sumbuiding. 
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Stehiman  y  Thus,  where  the  debtor  entered  into  an  agreement  (not  sealed) 

Magnus,  *  ^^^  1^^  creditors,  whereby  they  agreed  to  receive  202.  per  cent. 
ii^fist,390.  in  satisfaction  of  their  several  demands,  and  released  the  re- 
^n**  ^  A°r^  mainder  in  consideration  that  half  the  sum  should  be  secured  by  the 
6i3?^°aiS  Me  •^c^^'^^ces  of  a  certain  other  person  idso  a  creditor,  which 
BooVhbay  v.  security  was  accordingly  given  and  paid  when  due ;  it  was  held 
Sowden,  that  such  agreement  was  binding  on  the  plaintiff,  one  of  the 

r  ^t'"'*cl^*'  creditors.  Here  the  security  given  by  the  surety  for  half  the  cpm- 
den  1  Barn ."  P^^^^^^i^  ^^  ^  beneficial  consideration  moving  to  the  plaintiff  and 
&  A.  46.      '    ^  ^^  creditors,  and  as  the  surehr  was  only  induced  to  give  it 

on  the  faith  of  the  defendant  being  discharged  from  the  remainder 

of  the  debts,  the  court  considered  it  a  fraud  upon  the  surety,  as 

well  as  on  the  other  creditors,  that  the  plaintiff  should  sue  for  the 

residue  of  the  debt 

Heathcote  v.        So,  although  a  mere  agreement  between  the  debtor  and  bis 

Cruickshanks,  creditors   that  they  will  accept  a  composition  in  satis&ction  of 

and^m  sH^*   their  respective  debts,  is  not  a  good  accord  and  satis&ction 

Black.  817.*     pleadable  to  an  action  brought  by  one  of  the  creditors,  to  recover 

his 
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his  wbde  demand^  yet  it  seems  that  if  the  debt  be  ascertained  by  ^  Term  R.  34. 

tLe  a^eement  and  a  fund  provided,  and  all  the  creditors  are  ^^  *^ 
hound  to  forbear,  the  agreement  constitutes  a  good  plea.     So,       ^"^^' 
also,  (it  seems)  if  the  debtor  assign  over  all  his  effects  to  a  trustee 
for  equal  distribution  among  his  creditors,  for  this  is  a  good  con- 
sideration for  the  promise  of  each  not  to  sue. 

And  if  all  tlie  creditors  verbally  agree  to  accept  a  composition,  Biadleyv. 

partly  to  be  secured  by  acceptances  of  a  third  party,  and  partly  Gregory, 

by  the  debtor's  own  notes,  and  to  execute  a  deed  with  a  clause  *  Canip.  383. 

of  release,  and  if  all  the  creditors  but  one  sign  the  deed,  and  the  clu  sse/ 

acceptances  and  notes  are  duly  tendered  to  such  one  creditor,  e'lcrmk 

and  he  then  refuses  to  receive  the  bilb  or  (o  execute  the  deed,  26 J. 
it  has  been  held  he  cannot  sue  the  debtor  for  his  original  debt. 
Lord  EUenborough  held  that  the  agreement  was  executed  by  the 
^iDg  of  the  other  creditors,  and  the  tender  of  the  bills,  and 
that  it  was  a  good  accord  and  satisfaction. 

It  has  been  held  a  good  plea  in  a$swnpsit  for  goods  sold,  S^c,  Kean»lake 

that  the  defendant,  being  payee  of  a  promissory  note,  indorsed  it  ^•»^***'*S*» 

to  the  plaintiflF,  «  for  and  on  account  of"  the  said  debt.     But  if  liif^homat 

the  demand   exceeds  the  amount  of  the  note,  it  can  only  be  v.  Heathom, 

pleaded  as  to  so  much  of  the  demand  as  is  covered  by  the  amount  s  Bam.  &  C. 

<^  the  note.  I  ^^^' 

Aa  accord  that  each  of  the  parties  should  be  quit  of  actions 

against  the  other,  is  not  good  (a);  because  it  is  not  any  satis-  s2le  S45**** 

^^on.  Lut.  57.  ' 
(James  v.  David,  5  Term  R.  14.||    (a)  But  an  accord  that  each  should  give  the  other  a  quart 
of  vine  in  satis&ction  of  action,  is  good.    Roll.  Abr.  128. 

lo  an  action  upon  the  statute  of  5  Rich.  2.  st.  1.  c.  8.  if  the  9  B.  4. 19. 
defendant  saith,  diat  after  the  entry  an  accord  y/ras  made  between  Roll- Abr.  iss. 
them,  that  the  plaintiff  should  re-enter  into  the  land,  and  that  ^94*17:^*'** 
the  defendant  should  deliver  the  evidences  of  the  plaintiff  to  the  cited  Dyer, 
plaintiiT,  this  is  not  any  bar  of  the  action ;  for  the  delivery  of  the  356.  S.  C. 
plaintiff's  own  evidences  can  be  no  satisfaction  of  the  tortious  ?*^*  (*)  D"t, 

":^-(*)  Stote 

endeocef  it  would  be  a  good  bar.    Roll.  Abr.  1 28.    That  the  delivery  of  the  deed  by  the 
tcoffee  to  cestui  que  tue  is  a  good  accord^  because  it  belongs  to  the  feoiTee.    Cro.  Eliz.  357. 

An  accord  that  the  defendant  should  endeavour  to  make  up  and  Roll.  Abr.  iss. 
adjust  differences  between  the  plaintiff  and  «7.  5.,    that  he  did 
endeavour,  and  at  his  own  costs  make  up  such  differences,  is  a 
good  plea. 

lo  trespass  for  trampling  his  grass,  the  defendant  pleads  that  Bro.  Trespass, 
he  was  amerced  in  the  court*baron  of  the  plaintiff  for  the  same  ^^• 
trespass,  which  was  affeered  to  two  shillings,  for  which  he  hath 
agreed  with  the  plaintiff;  and  holden  a  good  plea  by  the  accept- 
ance thereof   though   the  amercement  in  the  court-baron  was 
extortion. 

In  an  action  upon  the  case  for  scandalous  words,  the  defendant  Roll.  Abr.  iss, 
pleads,  that  after  the  words  spoken,  the  plaintiff  sued  the  de-  ^*^- 
fendant  in  the  military  court  before  the  lord  marshal ;  where  it 
*as  ordered  by  that  court,  with  the  consent  of  the  plaintiff  and 
defendant,  in  discharge  of  this  suit,  and  all  other  differences 

between 
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(a)  Where  the  between  them,  that  the  defendant  should  make  a  submission  in 
^Wed^that  ^^'^"S»  ^  *  P'^^  appointed,  and  before  oerUun  persons,  4f  •  and 
It  was  agreed  ^^^^  ^^t  he  did  so  accordingly,  4"^.  and  on  demurrer  it  was 
the  defendant  holden  no  good  plea;  for  it  being  a  point  of  honour  only  (a), 

should  confess  could  be  no  discharire  of  the  damaires. 
to  the  plaintiff  ^  ^ 

he  had  done  him  wrong,  and  should  ask  forgiveness  on  his  knees,  whether  this  was  a  suffident 
consideration  or  satisfaction.  S  Roll.  Rep.  9(>.  dubiiatur.  Fide  Stile,  845.  Salk.  71.  pi.  5.  and 
head  of  ArbUrameni  and  Award, 

f  ^^'  ^^  ^^'  Debt  upon  an  obligation  dated  the  twenty-third  of  March^ 
Gil^iit!°  Hob.  ^*  ^*^^'  ^*  '^P®"  condition  to  pay  10/.,  the  defendant  "pleaded  an 
68.  Lovelace  ^^^^rd  the  last  of  April,  SI  Car.  2.  whereby  it  was  agreed  that 
▼.  Cocket.  A.  the  defendant  should  give  the  plaintiff  a  new  security  ibr  thb 
new  obligation  debt,  and  for  another  duejto  him  by  obligation  likewise;  and  he 
hoT^n^o  M^  being  the  executor  of  the  obligor,  and  the  person  with  whom  this 
tisfoction,  be-  ^^xord  was  made,  gave  security,  pursuant  to  the  accord,  by  a 
cause  it  ap*  bill  sealed  by  himself;  the  plaintiff  demurred  ;  and  by  the  whole 
Pf"*^*^      court  ^judgment  was  given  for  the  pluintiff;  for  one  obligation 

S^?^^       given    in    satisfaction    for   another  is    no  discharge,    whether 
tion  was  ji  *  <*i  11 

rfeited,and    grounded  upon  etn  accord  or  not;  for  the  concord   does   not 

then  the pe»  mend  the  matter ;' and  yet  here  the  new  obligation  binds  him  de 
"^  ^"h****  ^^^^^  propriisj  whereas  the  first  obligation  bound  him  only  dc 
t^Z%    bonis  iestaioris. 

second  being  for  less,  could  not  be  a  satisfaction  for  a  greater  sum.  Lulw.  466.  Vide  S  Co. 
117.  Cro.  Eliz.  787.  4  Mod.  88.  7  Mod.  17.  [Oae  simple  contract  debt  cannot  be  pleaded 
in  bar  of  another.  Roades  v.  Barnes,  Burr.  9.  Black.  R.  65.  If  a  debt  is  on  deed  or  obliga- 
tion without  condition,  the  accord  and  satisfaction  must  be  by  deed,  and  so  pioKled*]  y&e 
7  Eas€»  I48.n  [If  there  appears  a  condition  for  pavment  of  money,  perhaps,  it  may  be  pleaded 
without  deed  in  satisfi^tion  of  the  money  or  conation.    S  Wils.  86.] 

Preston  v.  ^^  release  of  an  equity  of  redemption  is  no  satisfaction,  because 

Christmas,       of  no  value  m  the  eye  of  the  law."] 

9  Wils.  86.  Qu.  of  thu,  and  whether  courts  of  law  do  not  look  at  mortgpges  now  with  the 
same  eyes  88  the  rest  of  the  world  ? 

Scholey  v.  flThe  satisfaction  must  be  to  the  party  having  the  legal'  interest 

7  SjS!iiB.      ^°  ^®  ^®'^^>  *"^^  ^^^^  ^  ^  pleaded.     Thus,  where  the  sheriff 

declared  agmnst  defendant  on  a  bail-bond,  and  the  defendant 
pleaded  that  the  action  was  brought  by  the  sherifip,  as  trustee  for 
the  sheriff's  officer,  and  that  the  defendant  paid  the  officer  the 
debt  and  costs  in  the  action  afler  the  return  day,  but  before  the 
sheriff  was  ruled  to  return  the  writ,  and  the  officer  accepted  the 
money  in  full  satisfaction  and  discharge  of  the  bail-bond  and  fees, 
and  that  [if  any  damage  were  afterwards  incurred  for  default  of 
defendant's  appearance,  it  was  occasioned  by  the  officer  not  pay- 
ing over  the  debt  and  costs  to  the  plaintiff  in  the  action,  who 
would  have  accepted  the  same,  4*^.,  the  plea  was  held  bad  oix 
demurrer;  for  it  did  not  appear  that  the  officer  had  any  legal  or 
equitable  interest  (even  supposing  the  latter  would  have  sufficed ) 
in  the  bond,  at  the  time  of  the  supposed  satisfaction  recovered  by 
such  officer.] 
^oll.  Abr.  129.  If  an  accord  be  to  do  two  things,  and  the  defendant  do  one  and 
TOTd^muVbc  ^^^  ^^^  other,  this  is  no  bar  of  the  action,  because  the  plaintiff 
executed,  vid^   hath  not  any  remedy  for  that  which  is  not  performed. 

supr^  and  PJow.^5. 11.  b.    9  Co.  79.  b.  s  Jooes,  158. 168.  9  Keb.  339.  '  Salk.  76.  T.Rayni. 

450.  where 


(A)  What  shall  be  deemed  a  good  Accord  and  Satisfhction.         49 

•i^.  wiere  it  is  nid,  that  an  accord  may  be  pleaded  without  execution,  u  well  as  an  aifAtra- 
mem;  but  qmaa^^  ^<^^«^  A^^l/-  "arr?-  ^d.  Raym.  122.  Lutw.  1537.  S.  C.  James  y. 
-^-^^T?J^  ^- -?-."?•!  ||Lyiiiiv.Bnice,2H.B1.517.  Bradley  v.  Gregory,  2  Camp. 
«'  -fS™  ^^'J?*  5*^  It  IS  clear  the  accord  mast  be  executed.  The  contrary  doctrine  would 
oferthrow  aH  the  hooks/*  according  to  the  language  of  the  court  in  Ld.  Raym.  122.|| 

Bat,  if  an  accord  be  that  the  defendant  shall  do  a  certain  thing  6  H.  r.  ii.  b. 
at  a  day  to  cxMne,  in  satisfaction  of  an  action ;  if  be  perform  it  at  |[^o''- Abr.  129. 
the  day,  this  is  a  good  bar  of  the  action,  thongh  it  was  executory  ^^  ^^™^ 
^  the  time  of  the  a<xx>rd  made,  inaamacb  as  he  hath  acoq)ted  it 

^  satis&ctioii. 

If  in  trespass  the  defendant  (deads  a  concord  between  himself  R^m.  20^. 
and  the  plaintifl^    that   be  should  pay  the  plaintiff  3^  in  hand,  Cock  and 
and  sfaoiiid  undertake   to'  pay  the  plaintiff's  attorney's  bill,  and  ^Jf^eyc^^rch, 
avers  that  he  had   paid  SL  and  was  always  ready  to  pay  the  aU  g.^    ^^' 
tomcj  8  bill,   buC    he    never  shewed  him  any ;  this  is  no  good 
plea,  because  the  accord  is  not  shewn  to  be  fully  executed. 

[So,  performance  of  part,  and  tender  of  performance  of  the  I^^  v.Sh^p. 
residue,  is  no  good  plea.  herd»  Sic  X. . 

^  ^  ^  Jones,  a. 

Where  to  debt  upon  bond  the  defendant  pleaded  payment  of  Balston  v. 
part  before  the  day  on  which  the  bond  became  due,  and  a  pro^  Bitter,  Cn>* 
mhe  to  jmj/  the  rent  at  a  day  to  come,  to  which  the  obligee  had  f^^lT^* 
agreed ;  the  court  held  it  no  bar,  it  being  executory.     For  the  Harril^Ld! 
iame  reason  a    plea    to  an  action  of  trover  that  the  plaintiff  Raym.' 123. 
agreed  to  dischar^^e  the  defendant  of  the  trover,  irt  consideration  l^''^- 1^7. 
Us  undertaking  to  pay  a  sum  of  money,  wa#  holden  bad  («)  f:Sl: 
So,  a  plea  that  the  plaintiff  and  defendant  agreed  to  settle  all  David^Jra 
matters  in  dispute,   and  to  bind  themselves  in  a  penalty  not  to  R.  hi. 
sue  each  other.  (6) 

So,  where  a  defendant  pleaded  that  his  several  creditors,  one  Heathcote  v. 
of  whom  was  the  plainti£^  had  come  to  an  agreement  to  accept  Crookshaoka^ 
&  composition  in  satisfaction  of  their  respective  debts,  to  be  paid  nJ'®"?^'^^' 
witlun  a  reasonable  time,  which  he  tendered  and  was  ready  to  "a^  ^  SJJT 
pay ;  it  was  holden  that  this  was  no  plea  to  the  action  for  the  sulHect  see 
whole  demand ;  for  the  agreement  is  unexecuted,  and  the  pro-  <^*  p-  ^^-11 
mise  a  mere  nudum  pactum  for  want  of  a  consideration.     But 
per  BuOer  J.  —  If  the  defendant  had  assigned  over  all  his  effects 
to  a  trustee  in  order  to  make  an  equal  distribution  among  all  his 
creators,  and  they  bad  been  bound  by  the  ogreement  to  forbear^ 
h  might  have  been  a  good  plea.] 

If  in  an  inde&itaius  assumpsit^  4*^.  the  defendant  pleads  an  Ravm.  4bo. 
agreement  between  the  plaintiff  and  defendant,  and  J.  S.  the  son  ^  Jones,  158. 
of  the  defendant,  that  the  plaintiff  should  deliver  to  the  defend-  p  ^'  ^^^ 
ant  certain  clothes,  which  the  plaintiff  then  had  in  his  custody  5  b^^ 
and  that  the  plaintiff  should  accept  the  said  son  her  debtor  for  9/. 
to  be  paid  so  soon  as  he  received  certain  pay  from  the  king,  due 
to  him  as  lieatenant  of  a  certain  ship»  in  full  satisfaction,  4*^  and 
that  after,  so  soon  as  the  son  received  his  said  pay,  he  was  ready 
andoflfered  to  pay,  4^*  and  that  he  yet  is  ready;  this  is  no  good 
plea,  for  it  doth  not  appear  that  there  was  any  good  consider-  (e)  Vide 
2tiao  why  the  son  shoiiid  ppy,  but  a  bare  agreement,  without  con-  d  Jones,  16S. 
''iderMtkm  (c)  i  and  adimt  the  pron^ise  goc3>  if  not  in  writing,  by  ^1^^_^  . 
V01..L  E  29Car.  ^^S^"^' 


dO 


ACCORD  AND 


5  Lev.  189. 
Rutsell  and 
RiumIL 


Per  Heaik  J. 
9  Taunt*  143. 


^9  Car.  2.  c.  5.  no  action  lies  thereupon ;  and  thereSyre  It  i 
ought  to  have  been  shewn  that  it  was  in  writing ;  for  when  such  | 
agreement  is  pleaded  in  bar,  it  must  appear  to  the  court,  that  i 
an  action  will  lie  thereupon ;  for  the  defendant  shall  not  take  , 
away  the  plaintiff's  present  action,  and  not  give  him  another 
upon  agreement  pleaded. 

If  in  covenant  to  permit  the  phdntiff  to  receive  lOQL  per  ann*  , 
rent,  the  defendant  pleads  a  concord  between  the  plaintiff  and 
defendant,  that  each  of  them  should  deliver  bis  put  of  the  in- 
denture into  the  hands  of  a  third  peiton^  to  be  cancoUad,  and 
that  each  of  them  should  be  discharged  of  all  actions  upon  the 
indenture,  and  avers  that  he  had  deUvered  his  part  to  the  third 
person ;  yet  this  is  no  good  plea,  because  it  does  not  appear 
to  be  executed  on  both  parts.  SetL  qu.  the  default  being  the 
plaintiff's.  ^ 

II  Where  a  man  by  deed  acknowledges  himself  to  be  satisfied^    ' 
it  is  a  good  bar  without  receiving  any  tbiog«| 

"     (B)    To  what  Actions  may  Accord  with  Satisfaction   | 

be  pleaded. 

4Co.i.  A^  ocford  with  satisfaction  is  no  good   plea  to    an   action 

9  C^.  79.  K.     -**•  jpeal  (a);  for  a  r^ht  or  tide  to  a  freehold  cannot  be  barred 
drtinSi'fof      ^1  ^7  coUateral  satisfaction.  \ 

charters  concerning  a  freehold  and  inheritance,  an  accord  it  a  good  plea.  7  E.4.59.  9  Co.  79. 
So,  in  watte  a^^nst  a  lessee  for  years,  though  in  the  ienet^  an  accord  is  a  good  plea,  because 
a  chattel  only  is  to  be  recovered.  N.  Deodl.  ^S,  Mo.  6.  9  Co.  78.  But  6  Co.  44.  contr. 
So,  in  raviihfHcni  de  gard^  and  quare  cfecU  infra  terminum,  9  Co.  78.  An  accord  with  satis- 
faction is  a  good  plea  in  an  efectUmc  Jlmuc ;  for  i^i  ejectment  includes  a  trespass,  and  they 
are  so  interwoven  that  they  cannot  be  severed ;  and  in  alt  fictions  which  suppose  a  wrong 
«  ei  amdtf  where  a  capias  and  exisent  lav  at  common  law,  there  an  accord  it  a  good  plea. 
9  Co*  77.  Brownl.  134.  S.  C.  S  Brownl.  128.  S.  C.  Godb.  149.  ||It  seems  that  satisfac- 
tion by  one  tort-feaior  dischaiges  the  others,  5  Taunt.  117.||  In  an  appeal  of  mayhem  an 
accord  with  satisfaction  it  a  good  plea,  notwithstanding  the  writ  be  fdomce*  €  Co.  44. 
9  Co.  78.  8o,  in  aiiaint^  15  E.  4. 1.  6  Co.  44.  Cro.  357.  Dyer,  75.  If  an  ocrord  be  a 
good  plea  in  a  quare  impedii^ — qmere  ;  and  Me  1 1  H.  7. 13.  b.  6  Co.  44.  a.  8  Brownl.  128, 
139*    BrowoL  124. 

6  Co.  43.  When  a  duty  in  certain  accrues  by  the  deed  tempore  confec^ 

Lutw.  358.  tionis  scripti,  as  by  covenant,  bill,  or  obligation,  4o  pay  a  certain 
&P. Cro.Jac.  sum  of  money;  this  certain  duty  takes  its  essence  originally 
^I^'hr!  and  only  by  writing,  and  therefore  ought  to  be  avoided  by 
1 87  (See  ^^^^  of  ^  big^  A  nature,  though  the  duty  be  merely  in  the 
ficholey  ▼.  personalty. 
Meams,  7  East,  148.|| 

J^y^  ^'^^'       I  And  therefore  accord  and  satisfaction,  made  befbrehreaeh  of 
428°'  Lowe  ^  ^  covenant  under  se&I,  cannot  be  pleaded  in  bar  of  wux  action 
▼.  E^nton,     on  the  covenant.  Q 
f  Price,  604.;  and  see  Drake  y.  Mitchell,  sEast,  251. 

Pdm.  1  la  3u^  \(  in  covenant  against  an  assignee  a  breach  is  assignedL 

he.  304.  Co.  ^^  ^^^  r^airinff  the  house,  the  defendant  may  plead  an  aecorm 
Entr.  117,  *  between  himsw  and  the  plaintiff,  wtki  execution  Uiereof,  tM 
Yaiv*  1S5.       Batiffactione  ei  exmerotione  repatationum  praAi  for  no  tertaW 

dud 


(C)  Qf'tbe^  Farm  tmd  Mmner  qfpkaikig  Accords.  Si 

4a^«terafad  bj  the  deed,  but  the  action  is  founded  upon  a  tort  Noy,  i  lo. 
or  drfcalt  aubsequeot^  together  with  the  deed,  and  damages  only  ^'  ^|||1^^ 
to  beieocnreredy  whic4  are  in  the  personalty.  9  O^  79.  bl 

An  4MC€oand  with  aatisfaotion  generally  is  a  eood  plea  in  all  ^  q^^  4^] 
■ctioBa  whei^  daeiages  only  are  \q  be  recovered.  Dyer]  75! 

|To  a  wcirejacias  on  a  bond  to  the  crown  a  plea  of  pajrment  Rex  ▼.  Ellif^ 
sfier  die  ^iMji  and  before  th9  writ  issued,  and  acceptance  by  the  1  Price  R. 
cnnm  in  ittisftrtiop^^  is*  not  ^6ufficieDt«||  ^* 

(C)  Of  1)ie  Foitn  atid  Mtoner  of  picadiog  Accords. 

'pHE  ben  and  nfest  way  to  ptoad'  an  oM/rd  is  to  plead  it  by  9  Co.  sa 
way  of  geOis/bcrt&Hi  Md*  not  by  w&y  of  accord  f  for  if  it  is  Vide  Roll, 
pleaded  byw&y  of  netofV^  a  precise  execution  thereof  in  every  ^^'  ^^^' 
pirt,  mast  be  pleaded ;  and  it  there  be  a  failure  in  any  part,  the  s^.^Stre.  577. 
pl«a  is  kisnflirienC ;  but  if  k  is  pleaded  by  way  of  ioft'^i^ 
defendant  need  ploul-iio  mon^  but  that  be  paid  the  fuaindfT  10& 
m  fall  satisfitction  for  the  action,  which  he  received. 

UwLcaoenanti  by  the  heir  of  the  reversi^er  against  the  em^  Yelv.  iS4f 
cotor  of  tenant  for  life,  for.  not  repairing,  4^.  the  defendailt  \^^'    ^ 
pleads  that  the  testator  died  19th  March^  and  that  the  22d  March  for7^„d 
coooordai^  et  agreat.  Jvit  between  the  plaintiff  ^nd  defeqdapt,  Cutchff;   - 
that  tlie  defen&nt  should  quietly  depart  and  leave  the  posses*  adjudged  by 
5ion  to  the  plaintiff  and  that  in  consideratiane  inde  the  plaintiff  J^Jf?"*  ^^ 
Ad  j^gree  -to  discharge  him  of  the  breach  in  non  reparando^  and  ^i^igoiN/said 
shews  that  the  S5th  March  he  did  depart,  Sfc.  this  is  no  good  plea,  the  time  being 
because  the  concord  is  uncertain  as  to  the  time  of  his  departure;  indefinite,  the 
and  though  he  shews  a  departure  within  five  days,  yet  he  cannot    ^^ujflj!^- 
help  the  odriginal  insufficiency  of  the  concord,  which  is  the  found*  ^^  imme-^^ 

adon  €i  alL  diatelv.  Noy, 

1 10.  S/C.  cited. 

In  an  assumpsit  for  wares  sold  and  delivered,  the  defendant  Young  v. 
pldded  that  be  gave  and  delivered  unto  the  plaintiff  .a  heaver  ^^  .  .^ 
hid  m   aattsfaction  and  discharge,  ^c.  and   4iat   the   plaintiff  5  j^^  ^[ 
2coepted  the  said  hat  in  full  satisfaction  and  discharge  of  the  ac. 
proausesycf^i     The  plaindff  replied  i>ro^«s^amfo  that  the  defend-  sSalk.687. 
mt  never  gave  him  any  such  hat  in  satisfaction  and  discharge  of  £|j^^{^^'  ^ 
the  said  promises,  pro  placito  dicit^  that  he  never  accepted  a  s.q,   ^' 
beaver  hat  in  satisfaction  and  discharge,  Spc.    On  demurrer  it 
«as  insisted  first,  that  the  iasue  ought  to  be  upon  the  giving  in 
tttis&ctiony  and  not  upon  the  receiving  in  satisfaction,  because 
eieiy  gift  or  payment  must  be  directed  by  him  who  gives  or 
(m,  and  not  by  bim  who  receives  it  (a) ;  but  the  Ck>urt  held  it  {a)  Stra.  2s. 
idl  tmao^  ^aod  that  the  whole  matter  concerning  the  pay-  ^^^^ 
meoi;  $b  well  aa  the  acceptance  in  satisfaction^  would  be  tried 
flpoD  this  iasoe ;  as  to  die  objection  of  its  being  pleaded  to  be 
fffm  m  satJB&ctioQL  and  ^schaige  of  the  promises,  ^c.  when  it 
i&oaid  be  nleiuled  in  satis&ctton  of  the  money  mentioned  in  the 
mimest  tVf^  ^^  ^^  ^^  ^^  promises,  the  court  held  it  of  no 

^^       '    '  E  4  [It 
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Hawkshaw 
V.  Rawtingfl, 
Stra.  89. 
Pfrine  V* 
Masterly 
IM.  678. 

Francis  ▼. 
CrvweUy 
5  6arn.  &  A. 
886. 


Hopkinson  v* 
Tahourdin, 
a  Chitt.  R. 
903.;  andiee 
Id,  324. 

1  Ld.  Rarm. 

£66.    4£fp. 

Ca.  181. 


tit  hath  been  since  settled  that  this  is  the  proper  method  of 
pleading :  for  there  are  two  requisites  to  a  discharge,  namely, 
payment,  and  acceptance ;  and  a  traverse  of  the  acceptance  is  an 
argumentative  denial  of  the  payment] 

II  Where  the  plaintiff  declared  for  tythes  bargained  and  sold, 
and  the  defendant  pleaded  that  before  the  exhibiting  of  the 
plaintiff's  bill  the  defendant  paid,  and  the  plaintiff  accepted, 
a  sum  of  money  in  discharge  and  satisfaction  of  the  promises  in 
the  declaration,  and  the  plaintiff  replied  a  latitat  sued  out  before 
such  payment  t  on  demurrer  judgment  was  given  against  the 

Elea;  b^auise  it  appeared  by  the  replicatioo  that  the  plaintiff 
ad  sustained  damages  and  costs  by  reason  of  the  nonperform- 
ance of  the  promises,  and  the  plea  did  not  allege  the  payment 
to  have  been  in  discharge  of  such  damages  and  costs. 

Where  in  asswnpsii  on  several  promises  the  defendant  pleaded 
accord  and  satis&ctioa  of  the  cause  of  action,  the  plea  was  held 
bad  on  special  demurrer,  since  it  did  not  go  to  the  whole  decUu:- 
atton. 

Accord  and  satis&ction  may  be  given  in  evidence  on  the 
general  issue^  and  it  b  not  very  frequentiy  pleaded.  | 


^m 


ACTIONS  IN  GENERAL. 


HTHE  design  of  entering  bto  society  being  the  protection  of 

our  persons  and  security  of  our  property,    men  in  civil 

society  have  a  right,  and  indeed  are  obliged  to  apply  to  the 

(a)  Ac^  nihil   public  for  redress  when  they  are  injured ;  for  were  they  allowed 

hutrote^*'^^  to  be  their  own  carvers,  or  to  make  reprisals,  which  they  might 

gtu^i  in       .  do  in  the  state  of  nature,  such  permission  would  introduce  all 

that  inconvenience  which  the  state  of  nature  did  endure,  and 
which  government  was  formed  to  prevent:  henccy  therefore, 
they  are  obliged  to  submit  to  the  public  the  measure  of  their 
damages,  and  to  have  recourse  to  the  law  and  the  courts  of 
justice,  which  are  appointed  to  give  them  redress  and  ease  in 
their  affairs ;  and  tnis  application  is  what  we  call  bringing  an 
action,  {a) 

recovery  of,  or  restitution  to  something;,  Co.  lit.  289.  and  differs  from  a  writ  of  error, 
which  u  no  action,  but  only  a  commission  to  the  judges  to  examine  the  record,  ^c. 
Jenk.  25.  S  Inst.  40.  .Yelv.  209.  Yet,  if  by  writ  of  error  the  idaintiff  therein  may  recover, 
or  be  restored  to,  any'^ing,  it  may  be  released  by  the  name  or  an  action.  Co.  Lit.  288.  b. 
Fide  for  this  2R0IL  Abr.  405.  The  suit  till  judgment  is  [iroperly  called  an  action,  but  not 
after ;  and  therefore  a  release  of  all  actioni  is  regularly  no  bar  ofan  execution.  Co.  Lit.  289.  a. 
RoU.Abr.291.'* 


Quendi 
judicio  quod 
siln  debeiur. 
Co.  Lit.  285. 
or  alesal 
demand  of 
one's  right. 
Co.  Lit.  285. 
» Inst.  40. 
It  implies  a 


Undel 


(A)  Of  the  dfgkrefU  Kinds  of  Actions.  M 

.  Under  this  bead  we  shall  briefly  take  notice, 

(A)  Of  the  different  Kinds  of  Actions, 

(B)  In  what  Cases  an  Action  will  lie,  and  for  whom, 

and  against  whom. 

(C)  In  what  Cases  distinct  Things  may  be  laid  in  the 

same  Action* 


(A)  Of  the  different  Kinds  of  Actions. 

A  CnONS  are  divided  into  criminal  and  civiL  Co.  Lit  a84» 

8  Inst.  4a 
Criminal  are  either  to  have  judgment  of  death,  as  appeals  of  s  Wooddei. 

<leithy  robbery,  4^. ;  or  only  to  nave  iudgment  of  damages  to  ^^7* 
^  partjr,  fine  to  the  king  and   imprisonment,  as  appeals  of 
■9^01,  &C. 
Civil  actions  are  again  divided  into  real,  personal,  and  mbced.  Co.  Lit  S84. 

9  Inst.  40. 

And  here  it  may  be  proper  to  enquire  a  little  into  the  nature 
rf  those  real  actions  which  were  formerly  in  use,  and  how  they 
came  to  be  discontinued- 
Actions  real,  or  relating  unto  lands,  are  either  droitural^  that  [This  is  not 
K  of  the  right  of  the  ancestor ;  or  possessory,  which  complain  the  true  dia- 
of  the  Tiolatioa  of  a  right  of  which  the  parties  themselves  were  tinction  be. 

f^^K^ory  actionfl.  Whedier  the  action  be  drciiund  or  poiteaofy  depends  not  upon  whether 
it  compliin  of  an  injury  to  the  demandant  himself  or  to  his  ancestor,  but,  whether  it  seek  to 
l^oBTcr  the  proper^  or  the  poaeimon*  If  the  former,  the  action  is  droitural;  if  the  latter, 
^^  ^VMotDT^  J^nek  has  stated  this  correaly.  '^  Real  actions,'*  says  he,  **  where  a  free- 
"  hoid  shall  be  recovered,  are  poue$iory^  or  m  the  right,  Poiseaorj^,  which  are  to  recover 
'^posesdon,  as  aJi  assizes,  writs  of  ayel,  besayel,  and  cosinage.  In  the  right,  which 
'  ere  to  recover  a  poMenlon  mixed  with  the  right.    And  both  these  may  either  be  pf  a  posses* 

*  BOO  or  light  in  himself,  or  descended  from  bis  ancestors,  which  we  call  anceiir/iL    Real 

*  amons  in  the  right,  are  either  founded  on  the  right,  or  for  the  mere  rieht."  Finch's  Law« 
^^.  258.  li^ote  —  The  part  referred  to  in  the  first  Institute  in  support  of  the  doctrine  of  the 
'>rit,  til.  1  Intt.  164.  b  not  at  all  referable  to  it,  nor  is  the  editor  aware,  that  it  is  warranted 

1  ^j  pttsage  in  chat  book.]    ||See  Black.  Com.  b.  S.  c.  10.|| 

The  law  always  distinguished  between  a  right  of  entry  and  a  Booth,  99. 
uiked  right  to  the  land  itself;  and  therefore  there  were  difTerent  ^^Ent  isa, 
remedies.    To  recover  the  naked  right,  the  law  gave  only  a  writ        '  "  ^* 
^i  right;  and  in  this  action,  the  defendant  at  his  election  might 
;jt  himself  upon  his  country  or  wage  battle*     But,  when  the 
iiseiseehad  a  right  of  entry,  it  was  presumed  that  the  disseisin 
*^  fresh  and  recent ;  and  therefore  the  trial  was  coram  paribtts 
^u.   fiat,  if  the  disseisee  did  not  come  till  the  heir  was 
•^  in  the  possession,  and  had  paid  relief  to  the  lord,  then  the 
»trj  of  the  disseisee  was  taken  away,   and  his  title  became 
ioubtfbl ;  and  then  they  appealed  to  Providence  in  such  deci- 
"^i*  and  if  any  freemen  would,  with  his  own  body,  defend  the 
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title  of  the  possessor,  the  demandant  was  bbliged  Co'lthdiiclnm* 
pion  to  enter  the  lists  with  him. 

But  to  recover  the  right  of  possession,  the  andent  ira(y  was 
by  writ  of  entry.  Where  the  process  was  by  ikmMbn^  'grand 
cape  before  appearance,  and  petit  cape  afterW^d^  asiif  th^  writ 
of  right,  and  the  general  issue  was  disseisml  vel  ndrt  iSbrfsMif; 
and  this  issue  was  tried  by  a  jury,  because  when  thfe  dissetsia  Was 
fresh,  they  did  not  put  it  upon  the  hazai'd  of  a  battt^  fts'  ^y 
did  in  those  cases  where  the  long  possession  had  made  the  right 
doubtful.  ''  'I 

But  in  the  writ  of  entry  they  recovered  no'damages ;  for  that 
such  writ  only  demanded  the  freehold,  and  was  not  mixed  witli 
the  personalty ;  and  therefore  to  recover  the  profits  which,  are 
merely  personal,  they  had  an  action  of  tres|>a$s,  which  ^wa^  .tl^ 
proper  remedy  for  the  damages,  sustained. 

There  were  anciently  only  three  sorts  of  writs  oferUrj/ij  ox^^  yf^s 
against  the  disseisor  himself;  the  other  was  against  his  teofi^, 
wnich  was  called  the  writ  of  entry  in  the  pert  the  third  was  after 
a  second  alienation,  which  was  called  a  writ  of  entry  in  the  per 
and  ctdg  but  the  statute  of  Marlb.  cap.  SO.  gave  a  writ  of  entry 
in  thepostf  which  did  not  lie  at  common  law  against  an  alienee 
at  a  third  hand. 

And  as  a  man  might  have  brought  such  writ  of  fii^  of  his 

own  disseisin,  so  he  might  have  brought  it  for  the  disseisin  of  hi< 

father,  or  he  might  have  brought  it  for  a  disseisin  done  to  his 

0  BJaduGom.  grand&thert  which  was  called  a  writ  of  ayel^  or  a  disseisin  don< 

Ia5.  tp  .bis  great-fl^randfiither,  which  was  called  a  writ  of  hesayet,  o 

any  coUateral  cousins,  that  were  more  remote  that  brothers  an< 
».  fill9P9s,».iVade&  and  aunts,  nephews  or  nieces ;  and  this  was  calle 
,y  H^jriii  qfcpHmae^ 

iH;  ^i|(  bi^caM^e,  the  i^^ocess  in  a  writ  of  entty  became  tedioui 
when  such  actions  were  removed  out  of  the  lord's  tonrtinto  thi 
,  of  the  kisNgb)  aijid  thereby  the  process  which  issued^  from  thn 
weeks  to  three  weeks  in  the  lord's  court,  was  depending  so  tnar 
several  terms  in  the  king^s  courts  therefore  the  as&iz^  Was  ii 
vented,  which  was  in  the  nature  of  a  commission  to' put  fl 
disseisee  in  possession  by  trial  at  one  assizes;  and'tMs  was 
iSoddeq  and  immediate  a  remedy,  that  the  writ  oF  entry  hecax 
1  .fbpqlpt^;  ^apd  ther^re.w^^  the  assise  was  the  tisual  1r4tne^ 
the  writ  of  entry  Ibegan  to  be  called  a  writ  of  entry  iAY?ii  rtatx 
qfanasstze.  -  "^    ^ 

>ik>thewritof  •.  There  were  Iikewi^  other  remedies^  'iSb  ^'JMhSMn  in 
I  0RN<  eiMor^  nainder  and  reverter^  and  a  fonnedon  in  descendei^f  wMch  w< 
'  ••ttrfwWch  was  given  by  the  statute  de  donis^  which  created  estates-tailr  i  V 

"'•tatapaiied  in  thaKunc^year  with  the  statute  de  domt,  via.  15  E.  U  c.  4.  and  bcA^oried  \i 

**  . 

?•  N.®.  990,         But  the  proceedinfiTs  of  these  real  actions  beirar  * tf  latot  y  % 

Fide  head  of     ^...         •         *^  j   •         ^  i    j-        *u  *    . 

^MmnU        expensive,  and  m  many  cases  concludmg  the  party  upon   i 

a  Black.  Com.  ^^^9  a  more  commodious  method  was  contrived  to  dispute 

t.11. 900.        title  to  lands,  which  began  in  the  i*eign  of  Henry  the  Sevend 

this  manner ;  by  forming  a  term  for  years,  and  then  the  lesj 

br 
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(A)  Of  tht  tdHI^/rtnl  Kiads  <f  Attknt,  5S 

bfB^ifQg  aa  ^jeotQieiit  to  recover  the  term,  and  thereby  to  assert 

Ihe  title  of  the  lessor  of  the  plaintiff:  before  this  time,  if  a  termor 

tax  years,  who  only  claimed  as  a  bailiff  to  the  freeholder,  had 

been  ousted  of  his  possession,  he  had  only  a  remedy  to  recover        '^  *'^:<y.i\ 

dun^gea  in  gectment,  and  could  not  recover  the  term  itself  (a) ; 

hot  in  the  reign  of  Henry  the  Seventh,  the  courts  of  equity  having  Jenk.  Cettt. 

obliged  sodi  wrong-doer  to  a  qiecific  restitution,  the  courts  of  law  p*  ^7.   See 

libwisegave  an  hU)ere facias  possessionem  to  recover  the  term  in  o®/^^-^*^.  *" 

^f°^  («)The  term 

itidf «»  reeovenble  only  by  covenant  Rcainft  the  leisor.  Fiu.  Eject.  3  P  6.  R.  2.  F.  N.  B. 
US.  M.  So  early  as  the  reign  of  EdHmrdihe  Fourth  it  was  said  by  Fairfax  in  ailment,  that 
tbe  pbtDtiflr  us  ^ecHong  firma  should  recover  possession  of  his  term,  as  he  would  ia« 
^re  ^eek  mfra  iermmum*     7E.4.  6.b. 

Personal  actions  are  ex  corUractHj  or  those  founded  on  con- 
tnd,  as  debt,  which  is  to  recover  the  thing  in  numero;  or  detinue^ 
^icfa  is  to  recover  the  same  in  specie;  or  (if  it  cannot  be  had)  its 
iilae,  and  also  damages  for  the  detention ;  and  actions  oSaccounty 
cooaianty  assumpsit^  quantum  meruit^  qtuznhim  valebat^  and  annuity. 

Or  ex  delicto^  as  trespasses  founded  on  force,  which  are  tres-  ||(&)  There  are 
ptases  w  ef  annisi  or  upon  fraudj  which  are  actions  upon  the  "**"}[  actions 

r^W  ^  which  are  not 

uanded  on  Jrmwit  as  actions  for  injuries  to  ineorfvoreal  hereditaments  and  rights,  for  injuries 
to  reputation  by  V3be\  and  slander,  for  injuries  arising  from  negligent  acts  of  the  defendant 
^iiDMu  and  of  kis  servants^  and  for  various  breaches  of  lecal  duty.  See  further,  as  to  the  dis- 
Mioa  between  actions  of  trespass,  and  trespass  on  the  case,  tit.  Treapau  (A),  Vol.  VI 1. ; 
■i^seeDeitpBg!e.|| 

ITierefore  if  a  man  gets  the  goods  or  chattels  of  another  by 
hwiiil  means,  as  by  badment,  borrowing,  or  pledging,  he  cannot 
lave  an  action  of  trespass^  but  must  bring  detinue  or  irooer^  be- 
cuse  the  party  had  not  violated  his  possession. 

So^  where  a  man  comes  to  buy  gocxis,  and  they  agree  npon  a 
price  aqd  a  day  fbr  the  payment,  and  the  buyer  takes  them  away^ 
^n^KT  does  not  lie,  but  an  assumpsit  for  the  money,  because  the 
poperty  was  chained  by  a  lawful  bargain* 

If  I  borrow  a  borse  to  go  to  Dcroer^  and  go  to  other  places,  the  RotLRcp*  i  tf. 
ovoer  may  have  an  action  on  the  case  against  me,  for  exceeding 
^  purposes  of  the  loan :  for  so  far  it  is  a  secret  and  fallacious 
fbo^  (^  \iis  property ;  but  no  general  action  of  trespass^  because 
it  is  not  an  open  and  violent  invasion  of  it. 

Where  the  act  is  lawful  {c\  as  the  fixing  of  a  spout,  and  a  Mod.  879^ 
the  consequence  is  injurious,  the  remedy  is  by  case,  and  not  sLd.Raym. 
twspaaL  J  ^  J  J  ..^  l599.Forteso. 

*^  218.  iStra. 

^  %p)  Tlie  lawfulness  or  unlawfulness  of  the  act  is  not  the  criterion  between  the  action 
i^  tra^ass  and  on  the  case.  See  8  Black.  R.  894.  3  Wils.  499.  Scott  v.  Shepherd;  wkere 
^^^^neen  are  pat  by  Bladlatone  J.  in  which  trespass  lies  for  the  consequences  or  a^  lawful  act, 
^  vhoe  ease  may  be  brought  for  the  consequences  of  an  unlawful  one.  The  ifistinction  is 
^ctvem  Srtei  or  immetUaie  injuries  on  the  one  hand,  and  mediate  or  coruequeniud  initiries  on 
^<ither.  TVespasi  never  lay  for  the  latter.  /M.  And  see  tit.  TVviyNMf  (A),  VoLV1L;4ukI 
*«aa«llMra4 
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s6  AcrrioNS  m  general. 
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(B)  In  what  Cases  an  Aoticm  wiUiie^  and  for  \9h0m, 

and  against  whom.' 

TT  is  deai^  thM  ft*  All  tejAries  doAe '  to'a  ii«i%  person^  lepu- 
***  tation^ot  ptcfpmy^  be  shulllitev^  an  octfoit^  tad  ttnit  Jbr 
every  right  be  is  to  have  a  flemedy  ;  for  vmnt  of  fight  and  vaot 
of  remedy  are  the  same  thiiif^. 
Cob  litt  145.  It  is  also  agreed,  that  where  a  person  has  seveml  remedies,  he 
^^^  may  choose  which  he  pleas^;  bnt  he  cannot  deifiseor  lay  hok) 

on  any  but  those  prescribed  by  the  laws  of  bis  ooiintry ;  lor  if 
this  were  allowed,  it  woald  be  constituting  as  many  actions  as 
there  are  men,  which  would  be  highly  inconvenient. 

But  in  this  the  great  difficulty  is,  when  a  man  shall  be  said  to 
have  ^ui&red  an  itrinryy  or  to  have  such  a  right  as  will  eiuitle  him 
to  an  action.  And  here  the  rules  established  by  that  society,  of 
wtudi  he  is  a  member,  mast  govern ;  and  therefore,  though  a 
man  has  a  right,  yet  if  he  be  banred  by  the  statute  of  limitatloos, 
he  can  have  no  remedy* 


Tdr.  19S.  So> 

Oro*  Car,  S7r 
firownhni. 


Cfo  Car  97         -^  if  I  promise  by  word  only  to  ^convey  laods,  or  to  give 
'  ^^'  DToods  without  delivenng  poesesaion,  or,  if  I  promise  to-  build  a 


6  Co.  IS RolL  nouse  without  consideration (a)^  4*^-  though  by  the  laws  of  nature 
Abr.  9.  ^  these  promises  are  binding,  yet  no  action  lies ;  for  without  deed 
(')  ^"^'^^  dulv  sealed  and*  executed,  or  without  considenitioii,  no  property 
dertSces'to""  ^  altered ;  and  every  such  promise  is  esteemed,  in  the  eye  of  the 
build  a  house  ^^w,  to  l3e  nudum  pactum  wide  turn  oritur  nctiom 
for  me^  and  does  fit  III,  an  attkn  on  ike  ease  lies  against  him.  Kslw.  7s.  RoH.  Atr,  9.  So,  if 
a  carpenter  pronises  to  repair  mv  house  before  sach  a  day,  and  does  not  do  it,  by  which  the 
house  falls,  an  oeHfm  on  iks  eote  lies.    Boll.  Abr.  9.  but  for  this  foide  AsiumpsU  and  Action  on 

fuad^'  '^^*  ^  ^  caseB  where  there  may  be  damnum  absque  iff/uri&i  the 
Koj,  is^*       party  can  have  no  action ;  as  if  a  school  be  set  up  in  the  same 

town  where  an  ancient  school  has  been  time  out  of  mind,  by 
<  which  the  old  school  receives  damage,  yet  no  action  lies, 

ftofl  Ab/Vo7       ^'  ^  ^  retain  a  master  in  my  house  to  instruct  my  children, 
'  though  this  may  be  to  the  damage  of  the  common  master,  yet 

Ao  action  lies. 
Nofris  V.  [If  I  throw  out  windows  in  my  house  which  overlook  my 

Geo  5  C  P^'  neighbour^  house,  and  break  in  upon  that  privacy  which  he  be- 
Thccasc of'    *»«  WPF*^  y*^ »o •ctiott lies« 

Cherrington  f.  Abney,  a  Vera.  646*  ivas  eked  in  the  ai^meot«  bot  the  eoort  thooght  it  de- 
aerved  no  attention*    See  thtf  note  to  this  case  in  lifr.  Raithby's  valuable  edition  of  Vernon. 

BI   k  Cool         ^^  action  lies  for  the  fees  of  a  counsel,  or  physician ;  they 
as»  Cboriev     being  given  as  a  Inhere  gratuity* 
▼.  Bolcoc,  4Term  R.  517.    s  Adc.  Sds. 

Russell  V.  The  The  parties  to  civil  suits  are,  individuals,  who  mrtst  be  parti- 
Men  of  Devon,  cularly  named,  bodies  corporate,  and  persons  ywiMi  incorporated, 
667.  (5)  Such  '^"^cr^  liable  to  be  sued,  and  capable  of  suing  by  the  pro- 
are  the  visions  of  particular  acts  of  parliament,  (b)  The  inhabitants  of 
statutes  of  a  county  or  district,  unless  so  embodied,  cannot  be  called  upon 
Im  and  cry,    ^^  answer  cMUidr  for  an  injury  sustained  hi  consequence  of  an v 

breach 


(B)  In  vhatiQues  an  Action  'wM  Ue^  8^.  SI 

bieieh  of  thdr  public  duty;  ibr-coUectively»  and  qud  inhabitp 
flit%  they  are  ast  olhetwise  cbjcote  of  civil  junsdictionO 

As  the  law  grants, redress  for  all  injurifis,  and  gives  a  remedy  Co. Lite*  iss. 
far  every  kind  of  riffht,  so  it  is  open  to  all  kinds  of  persons^ 
sod  none  anrcacuided  firom  twmgiiig  aa  action^  except  on 
aeoHmt  of  (heir  crimes  or  their  eonotry }  as  men  attainted  of  trea- 
son or  ieloDj^  (y>pish  raeusantS)  persons  outlawed  or  excom- 
mimicated,  convict  in  ^pramunire^  or  alien  enemies. 

A  man  that  hath  a  special  and  limited  property  in  goods,  as  a  ^  Balst  sii.' 
carrier  that  hath  croods  delivered  to  him,  a  sheriff  who  hath  Sid.  438.  Mod. 
levied  good%  a  baSae  who  hath  goods  in  his  keeping,  8^c,  shall  so.  s  Sand.  47. 
have  actions  against  strangers  who  take  them  away,  because  §-^44^^* 
they  are  answerablein  dam^;es  to  the  absolute  owner.  sTenn  R.  594. 

;||See  tit  Trttpau  (C),  TmeriP),  Vol.VILB 

So^  a  man  who  has  cause  of  action  against  two^  may  bring  it  Gro.  Jac  78. 
against  which  he  pleases :  as,  if  ^tf.  takes  the  goods  of  C.,  andlB. 
tdces  tliem  from  A.^  C*  shall  have  his  action  against  jL  or  J3.at 
has  eleetioo,  because  both  damnified  C.  in  their  taking. 

So^  if  two  of  the  sheep  of  ^  have  been  lost,  and  one  of  them  Alleyn,?. 
is  found  agam,  and  the  shepherd  of  A.  affirmant  to  be  one  of  SfjuJ^'^n?^ 
them,  whereupon  A.  pays  for  the  feeding  of  it^and  causes  it  to  Ab&ioi!s»c! 
be  shorn  and  marked  with  his  own  mark,  and  after  the  shepherd, 
knovring  this  to  be  the  sheep  of  ^.,  falsely  and  fraudulently 
aJBrms  to  the  bailiff  of  the  maner,  to  which  waif  and  stray 
bdong,   that  the  said  sheep  is  a  stray,   whereupon  the  said 
hailiffseizes  it,  4^.,  A.  may  have  an  action  against  his  shepherd, 
for  that  by  his  false  practice  he  hath  created  a  trouble,  disgrace, 
and  damage  to  hhn ;  and  though  he  hath  good  cause  of  action 
against  the  bailif!^  yet  this  will  not  excuse  the  shepherd. 

I  So,  if  ^  positively  state  to  the  commander  of  a  pressgang  Flewster  v. 
that  A  is  liable  to  the  impress  service,  who  in  truth  is  hot  so,  V?r5-.  10  J  . 
and  2>.  in  consequence  is  impressed,  A.  may  be  sued  in  trespass  ^^  ^ 
and  &lse  imprisonment  by  B*    Aliter^  it  seems,  if  A.  had  only  6  Term  R. 
said  he  believed  B.  was  liable.  ||  ^^^• 

So,  if  one  slander  my  title,  whereby  I  am  wrongfully  dis-  ^^®^»  ^  1 
tnrbed  in  my  possession,  though  I  have  remedy  against  the  tres-  »  wulJock?" 
passer,  jet  I  may  have  an  action  against  him  who  caused  the  8  East,  1.  it 

disturbance.  was  held  that 

it  18  not 'suift- 
dent  to  firove  a  mere  wrongful  act  of  a  thMpatty  as  thecoaieqiianQe  ^f  ibe  dander;  for  die 
plaindff  may  have  bia  nmeiy  against  him.    The  damage  must  be  the  legal  and.  natural  cgn- 
fcqoeoce  of  the  slander;  and  see  Cro.  Jac.  471.    sBos.  &  Pull.  284. ;  and  tit.  Slander  (C), 
Vol.  YII.»  where  see  the  cases  as  to  dander  of  title.|| 

If  there  are  several  proprietors  of  a  ship  which  hath  usually  Cwib.^.  i 
transported  goods  for  hire,  and  a  master  placed  therein  by  the  ^^^^'^  ^ 
part-owners,  who  hath  60/.  wages  for  every  voyage  from  London  ^  g^|^  ^^ 
to  T^  and  J»  &  without  making  any  contract  with  the  part-  pi.  i.  s  Le«^ 
owners,  and  none  of  them  being  present,  delivers  certain  goods  ^^s*  3  Mod. 
oa  board  to  the  master,  to  be  carried  for  hire  from  London  to  |^o^*29 
T,  and  the  ship  safely  arrives  there,  but  the  goods  are  spoiled  Vern.*297« 
tbrou^  the  n^ec(  of  the  master,,  an  action  lies  against  the  sps.  465. 

part- 


^8  .  ACTIONS,  IN .GEWEflAp. 

s  Vern.643.     pttrUiWDers;  fw  tlHDigi^  A^  pp/ut^rU,  diaigvableJii  respect  of 

^  MS^/^*,^     "^  wage$f  so  av^  tlK»,  proprietor?  in  respect  df  the  freight,  at  the 

StrlfSi         election  of  the  plaintiff. 

Bat  Qui^e  whetlierall  the  part-^wneBB  ire  soft  to  be  wiedrlNit  clesriy  if  ihej  «re  not, it  neat 
be  pleaded  in  abatement.  Btnu  853.  S82*  s  Black.  JR.  94,7.  ||It  h  jwttied  that  if  the  action  in 
nicti  case  be  brought  i^  ^snfmpiU^  all^the  part-owners  roust  be  joined*  or  the  non-joinder  may 
be  pleaded  ia  abatement^  bat  it  cannot  be  otherwise  objected  to.  If  the  action  be  shaped  in 
tort  against  the  defendants  as  common  carriers,  according  to  the  custom  of  the  realm,  then  It 
seems  the  non-joinder  of  some  parties  cannot  be  objected  to  at  all.  See  f  New  R.  454. 
IS  East,  89.  453.  9  Marsh.  485.  3  Brod.  A  Bine.  54.  But  if  the  defendants  are  not  common 
carriers,  and  the  action  is,  in  fact,  founded  on  the  contract  to  convey  the  goods,  then,  though 
the  form  of  action  be  in  tort,  still  it  is  substantially  an  action  of  contract,  and  the  non-joinder 
of  some  parties  may  be  pleaded  in  abatement.  Ibid. ;  and  see  ant^,  MtUement,  and  Abbott 
on  Shippmg,  95.  (5tn  cdit.)|| 

Macdonald's         ^^  attainted  person  is  liable  to  civil  suits;  but  he  ought  not 

case.  Post.        '^  he  charged  without  leave  of  the  court,  or  of  a  judge.y 

Cr.  L.  61.  Co.  Entr.946.  B.b.  CfO.  Elix.  5ie:  Co.  Entr.  248.  a  Anders.  58.  Moor.  755. 
5  Inst  215. 

(C)  In  what  Cases  distinct  Things  may  be  laid  in  the 

same  Action* 

8  Co.  87.  but  n^HE  distinction  herein,  with  respect  to  real  actions,  depends 
w'l^H*"''  ^°  ^^  differ^it  kinds  of  writs;  for  all  original  writs  are  of 

Q^^ji^  '  iwQiortBf  viz.  bret^  nominatumeiinmmtiatum.  The  first  con- 
Kelw.  105.  tains  the  tinie^  plaoe^  and. demand,  very  particularly;  and 
Dyer,  145.  therefore  in  such  writ  several  lands  by  several  titles  cannot  be 
2fiiowaLe74.  demanded  in  the  same  writ.    The  other  contains  only  a  general 

complaint,  without  expressing  time,  damages,*  Sfc.  as  the  writ  of 

trespass  qiiare  clauswn  Jreigkt^  i^c.  and  therefore  several  lands 

coming  to  the  demandant  bgr  several  tides,  may  be  demanded  in 

such  writ 

Cra.Gar*9a        As  to  personal  actions,  the  difl^rence  arises  &om  the  above- 

86S  K^k  847   '^*n^*o'^^  division  of  personal  actions,  viz.  such  as  are  ex  con» 

Broi  Joinder  *  ^<^  &nd  such  as  are  ex  delicto^  or  founded  on  a  tort;  therefore 

in  Action,  a7»  debt  on  an  obligntion  and  on  a  mutuaius  may  be  joined,  because 

RfipatertBS*     the  writ  is  general,  and  the  declaration  upon  both  will  be  war- 

w^-  W  *ae    ranted  by  the  authority  given  by  the  general  words  of  the  writ, 

why  act^s     i^  4^^^  ^°^  detinue  may  be  joined  in  the  same  writ,  because 

may  or  may*"    there  are  writs  in  the  register,  in  which  they  are  both  comprised 

M  be  joined,  in  ^ittsktnt  n^rit     Sb,  debt  tipon  a  lease  and  for  clothed,  they 

diffmnce        heing  in  the  words  of  the  same  writ     But  debt  and  aeeonot^  or 

of  the  defeqd.  ^'^^^  ^^^  trespass  (a)  cannot  be  joined. 

ant's  pleas;  for  iF  that  were  the  reason,  debt  upon  an  obligation,  to  whidi  the  plea  is  non 
at  factum^  and  on  a  nkUvattUf  fnU  debety  could  not  be  joined :  therefore  the  true  reason  anises 
from  the  difference  of  the  process,  and  the  fines  paid  on  taking  out  the  original ;  fpf^i"  ^^bt 
the  old  process  wfs  summons,  attachment,  and  distress,  and  on  takine  out  the  pri^nal  a 
fine  was  paid  to  the  king,  which  was  in  proportion  to  the  sum  demanded;  biTt  in  trespii^  the 
process  was  vl  capias,  becatise  the  man  that  had  committed  u  iort  might  be  supposed  td  fly 
rirom  Jostice;  and  kt  this  action  the  court  set  a  fineon  him  in  propovlioii  to  hi4  oWgniffjjWd 
levied  It  by  a  tfafiatttn    Gilb.  Hist,  C.P,  S.  ,    , . . 

1  Co.  87.  Ia  personal  actione  several  wtongs  or  fresp^iasefijx^  bo  jcHped^ 

3Lev.^95  beeaftiae.they  maybe  comprised  in  the  ^me^rfti^.efid  JM^.iwy 
Ri^'.  295.      several  actioBs,  on  the  case,  vhere  the  case  in  of  the  sa^i^  kipd  ; 

as 


(C)  fThen  dUHkil  '&Aifi^^  Mdif'^laM  U  ftim  Actim.  10 


tt  u  ftcdob  fork'ffiaitid  bfi  dteiMiTei^  of  tiie  soods,  and  on  A^  [(a)'The^i 
waiiiiuly  of  iht  same  goods,   bang  both  on  mt  contract.    So^  ficulty  as  to 
against  a  common  carrier  on  the  custom  of  the  realm,  and  trover  what  couats 
smy  be  joined,  1>«came  both  on  the  ioriy  k  being  a^  violation  of  f^y.^j^'i^^ 
die  castom  not  to  deliver  the  char^.  (a)  'S^^ol 

kath  at  leogth  met  with  an  easy  solution :  tmu  cfnmU  that  admit  tjf  ike  tame  flea,  and  art 
f^lameHftf  thcmme  jtuigmeiU,  may  he  included  m  ike  tame  dedaroHon  i  \mt  counts  which  re- 
qttiro  pi  ^^^nvn/.plea,  or  riscelve  tL  different  ju4^en^  cannot  be  joined  ^  and  jet  the  cause  of 
actioa  rgmnriipg  in  sucb  coun^  may  in  both  cases  be  the  same.  Thus,  a  count  against  a 
carrier  on  the  custom  of  the  realm  and  one  in  trover  may  be  joined,  because  the  plea  and  the 
judginent  proper  to  both  are  the  same ;  but,  instead  of  the  count  upon  the  custom  of  the 
laGvy  let  a  count  ia  astttmptit  be  substituted  against  the  carrier,  and  trover  cannot  be  joined 
with  it :  because  the  plea  to  each  is  different,  firown  v.  Dixon,  1  Term  R.  576,  Mast  v.  Uood- 
soo,  3  Wils.  3^4.  Dickon  t.  Clifton,  S  Wils.  319.]  ||In  extending  the  rule  beyond  what  tho 
cases  dted  warrant,  the  above  note  is  not  accurate,  for  there  are  cases  where  counts  may  be 
jotaeil,  although  the  pkea  is  dilRreat }  tkus^  debt  on^bond  and  on  a  mukmtuet  and  debt  on  bond 
sod  oa  j«4gnieiity.aiay  defurly  be  joined  An4  even  takei^  on^  affirmatively,  the  rule  is  not  uaiver- 
sally  true,  that  where  the  plea  is  the  same  and  the  judgment  the  same  the  actions  may  be  joined'; 
lor  this  is  the  case  with  tne  actions  of  trespass,  and  trespass  on  the  case :  the  plea  is  the  same, 
and  the  Judg^ieot  ip  eaqh  is  for  dapwys  and  costs;  and  though  in  general  the  judgment  in 
trespass  is  quod  capiatur^  and  in  case,  quod  tit  in  muerioordia^  yet  sometimes  there  is  an  entry 
of  a  eapiaiw  in  case  as  well  as  in  trespass^  See  Tidd«  Prac.  II*  And  yet  they  cannot,  in 
general,  be  jmned.    2  Will.  Satind.  1 1 7.  c. ;  and  note  {c)  by  the  last  learned  editors.! 

But  actions  feunded\ipon  a  iort  and  iipoii  acotitract  cannot.be  ^Lev. loi. 

joined,  as  assitmpsit  and  trover  i^aitist  a  carrier ;  for  though  these  ^^.  *®^-  ^^' 

come  under  the  general  head  ofactions  on  the  case,  yet  thejr  are  \^  Mod  78 

more  distinct  €Ase3  than  debt  and  account  (ft),  which  cannot  be  SeeLd/Rayu. 

joined.  38.  Salk.  lo. 

5  Salk.  904. 
5  Mod.  a5»    Comb.  338,    (b)  Brow  Joinder  in  Action,  97*    |But  if  the  carrier  be  sued  in  ease 
opoQ  the  custom  of  the  realm  a  count  in  trover  may  be  joined.    Brown  v.  Dixon,  1  Term 

If  trover  and  assumpsit  are  Joined  in  one  action,  and  upon  and  ^  ^^*  99^. 
guiky  the  jjury  qtload^h^  trover  find  for  the  defendant,  and  juoad  £^lJJ?i 
me  assumpsit  for  the  plaintiff  yet  he  shall  not  have  judgment ;  for 
these  cannot  be  joined  in  the  same  action,  and  the  severance  by 
thejury.wili  not  help  it,  the  declaration  bein^  naught  at  first.' 

One  aciuon  will  lie  tor  entering  the  house  of  tne  plaintifl^  break-'  All^yii,  9. 
ing  his  chests,  and  carrying  away  his  goods,'  and  for  beating  his  f^^%^^^^' 
Merfmt per  quod  senntimamsit.  /  .      574.'^;y5.. 

I^d  see  jDitcham  y.  Bond,  2  M^iul*  &'  S.  4S6.  ace.Jj^ 

I  And  19  also  for  entering  his  housf»  and  debauching  I^ls .  ^^^^i^^^^ 

dn^V^ per  gt»d  sqidtium  amii^lii  v.  Walton,  > 

S  New  R.  476. 

If  iti  am  aetioii  upon  the  case  the  plaintiff  declares,  that  whereas  Cro,  Cnr.  2o. 
utcommodasnt  to  the  defendant  a  gelding  <zd  equitand*abL.  usque  j^^  ^^ 
B^  ei  ibidem  salvo  ddiberand.  to  the  plaintiff,  the  defendant  ^J  q^^  ^u^ 
intending  to  deceive  the  plaintiff,  rid  upon  the  said  gelding  from  pfaintif  b^ 
Hu^E,  and  jS*  unto  Zu  again,,  and  by  that  ridi^  sp  much  judgment, 
abttaed  tho  said  hoese,  that  he  became  of  liule  value;  and  though  ^^^!^/ 1 
the  plaint^  at  E.  demanded  a  re-delivery  of  the  said  gelding,  yet  J^  nJ^t 
tfae'defeodiait"refo8ed,  and  yet  doth  mhee  to  deliver  him^  and  the  def^nd^t 
hafh  converted  the  said  gelding  to  his  own  use ;  this  declaration  ^^^t  have  dtf!. 
ii  not  good  \c)f  because  it  contmns  distinct  matters,  for  part  is  (^e^„^i!L 

founded  "      *** 


«0 


ACTIONS  IN  GENERAL. 


S  Barn.  &  A. 

308. 


▼.  Hilt 
Brownl.  86. 
Cro.  Jac.  68. 
Moor,  914. 
Noy,  3.  S.  C. 


ofdiedeclara^  founded  upoii  the  oontiaet,  aftd  part  npon  the  Unif  sAnAaxo 
tion.  several  causes  of  action. 

prton  V,  I  And  so  where  a  count  stated  that  the  defendant  had  received 

Butler,  5  Bam.  to  plaintiflPs  use  a  certain  sum  of  money  to  be  paid  by  defendant 
MidBce*  '  ^  plaintiff  on  request,  and  that  the  defendant  did  not  pay  on 
1  New  R.  43.  request;  and  converted  the  money  to  his  own  use,  the  count  vipas 
6  East,  335.  held  bad  on  demurrer,  it  not  being,  either  in  form  or  substance^ 
FolLl*  ?^f  ^®'  *  ^^^^  i^  trover.    A  count  stating  that  defendant  was  indebted 

to  plaintiff  for  work  and  labour,  and  being  indebted,  that  he 

undertook  and  promised  to  pay,  4^.  whereby  an  action  hath 

accrued,  4*^.  is  not  a  good  count  in  debt,  and  cannot  be  joined 

with  counts  in  debt  I 

Q  ^^*  ^\%s         ^^  ejectment  aad  assault  and  battery,  were  joined  in  one  writ^ 

s!c!^, and        ^'^  "^^  ffuiltypleaded,  and  a  verdict  and  entire  damages  siven 

Wmch  held      for  the  plaintiff;  and  it  seems  to  have  been  uded  after  verdkt. 

the  writ 

naught,  but  the  damages  being  found  severally,  the  plaintiff  released  those  for  the  battery,  and 

had  judgment  for  the  ejectment. 

Yelv.  65.  Where  one  hath  a  right  to  recover  in  the  same  kind  of  action, 

Champtmoon  tliough  he  derives  his  right  from  different  tides,  yet  being  con- 
joined in  him,  he  may  recover  in  one  action :  as  if  in  debt  upon 
2  &  S  £.  6.  c.  18.  for  not  setting  forth  tythes,  thouffh  the  plaintiff 
shews,  that  by  prescription  the  rector  of  y^  hath  Tiad  two  parts, 
and*tbe  vicar  of  ^.  the  third  part  of  the  tythes  there,  and  that  the 
said  rector  and  vicar,  by  several  leases,  did  demise  to  the  plain- 
tiff, whereby  he  became  prcprietarius  of  the  said  tythes,  and  the 
defendant  sowed,,  ^c,  this  action  is  well  brought;  for  though  the 
vicar  and  parson  could  not  join,  because  they  claim  severely  by 
divided  rights,  yet.  when  both  tides  are  conjoined  in  one  person, 
the.  matter  of  the  title  is  also  conjoined;  and  this  being  a  per* 
spnal  action  and  founded  upon  a  wrong,  it  is  sufficient  to  shew 
generally,  that  the  plaintiff  isjirmarius  orproprietarius  of  the  tithes, 
without  saying  by  what  title. 

It  A.  being  seised  of  a  third  part  of  a  messuage,  ^c.  in  fee, 
.  demises  the  same  to  B.  for  years,  who  assigns  to  C,  and  A.  by 

Cro  El    890   ^^''g^'"  ^^^  sale  enrolled  conveys  his  reversion  to  Z).  and  his 

heirs,,  who  was  then  seised  of  another  third  part  in  fee,  and 
afterwards  the  said  D,  leases  his  third  part  also  to  the  said  C 
for  years,  and  di6s ;  and  bis  heir  by  bargain  and  sale  enrbTIed 
conveys  the  reversion  of  the  said  two  third  parts  to  JS.  and  his  heirs, 
after  which  waste  Is  done;  E.  {a)  may  bring  one  action  of  waste 
father  because  iipoh  thesb  several  lea^s,  for  that  the  interest  neither  of  the 
the  assignment  terms  nor  of  the  inheritance  was  severed  or  divided  to  several, 
in  one^nd  ^"^  ^^  ^°  ®"®  person  at  the  time  when  the  waste  was  done, 
the  same  thing.    P^  Popham  Cb.  Just.     Vide  head  of  Woite, 

Cro.Jac.3S9»  If  in  covenant  the  plaintiff  shews  that  A.  was  seised  in  fee  of 
Pyot  and  Lady  one  messuage,  and  possessed  of  another  for  a  certain  t^m  of 
110.  S.C.^'  yeato  yet  enduring,  and  let  both  to  the  defendant  for  a  less  term 
of  years,  and  that  the  defendant  did  covenant  to  repair,  4v^  and 
shews  that  A^  by  one  deed  dkl  grant  to  the  plaintiff  the  revevsion 
in  fee,  and  by  another  the  rev^rsiofr  for  years,  4^c^  and  that  iiflbes 

the 


Poph.  24,  25. 
Haydock  v. 


Owen,n. 
S.C. 


(a)  And  tlie 


cited. 


(C)  When  diOifict  Thin^^fAay'be  laid  in  same  Action.  61 

Ae  hbtzses  were  cmi  of  repair,  4^.  thii  action  is  well  brought^ 
for  as  upon  several  leases  or  upon  several  grants  of  a  reversion 
one  action  of  waste  lies,  so  for  the  same  reason  one  writ  of  cove- 
nant will  lie. 

Bat  one  cannot  in  the  same  action  join  a  demand  against  one  Hob.  88.  Her- 
in  bis  own  right,  and  a  demand  on  him  as  repr«senttidve  ctf  «nd«»  and 
another;  as'if  m  assumpsit  against  an  adminiiltrator,  the  plaintiff  358  S*^*?  F 
declares  upon  a  sale  of  goods  to  the  intestate  for  200/.  and  upon  this  oii^?  head 
another  sale  to  the  defendant  himself  for  S7/.,  and  that  upon  of  Executors 
acoocmt  the'  defendant  was  found  indebted  to  the  plaintiff  in  ^^  Admmi$~ 
these  sums,  and  promised,  4r.  the  declaration  is  naught,  for  thfe  ''■^<'''' (O)- 
charge  being  in  several  manors,  viz,  in  bis  own  right,  and  as 
administrator,  it  ought  to  have  been  by  several  actions. 

[Where  the  same  persons  are  assignees  of  two  bankrupts,  Hancock 
under  separate  commissions,  they  cannot  join  in  the  same  action  *"d  othera, 
a  joint  debt  due  to  both  the  bankrupts,  with  separate  debts  due  ^JUJJJ^^' 
to  each.  3 Term R. 433. 

But  where  the  same  persons  were  assignees  of  ^.  and  B.  and  streatfield 
likewise  assignees  of  C,  and  they  declared  as  such  for  a  joint  de-  aod  others,  as. 
mand  due  to  all  tlie  bankrupts,  such  declaration  was  holden  jjgnees,  v.  Hal- 
good  upon  a  motion  in  arrest  of  judgment]  R  7^'/   ^""^ 

B But  if  A,  Bb  and  C  are  appointed  assTgnees  under  three  Rayv.  Daviea, 

sq^arate  commission^  against  three  bankrupts,  they  cannot  sue  sMoo.a. 
as  if  they  were  joint  assignees  of  the  three  bankrupts,  or  it  is  a 
ground  of  nonsuit 

Assignees  under  a  joint  commission  against  A»  and  £.,  in  9uing  Stonebouse  v. 

on  a  separate  contract  made  with  A*  may  describe  themselves  5  Cam^ss 

generally  as  the  assignees  of  A,f  without  naming  A  ||  :  Harvey  v. 

Morgan,  2  Stark.  17. 

Several  persons  may  join  in  an  action  where  their  interest  is  Po«*  ^i^i*  ^ 
joint ;  as  if  the  several  cattle  of  A.  and  B.  are  distrained,  and  ^jj  g^jj' 
C,  in  consideration  of  10/.  to  him  paid  by  A^  and  B.j  assumes  j^q^    p^u^  * 
and  promises  to  them  to  procure  the  cattle  to  be  re-delivered  to  Abr.si.  S.C. 
them,  if  the}'  are  not  re-delivered  .accordingly,  one  joint  action 
lies,  for  the  consideration  is  entire  and  cannot  be  divided. 

So,  if  ^  hath  one  mill  and  B.  another  in  the  same  manor,  s  Lev.  27. 

whkh  they  have  used  to  repair,  an4  time  out  9f  mind  all  the  Litheley  and 

grain  which  was  ground  and  .spent  in  the  houses  of'  the  tenants  ^v^^' 

of  the  said  manor,  and  was  not  ground  at  one  of  the  said  mills,  sgaund.  i*i5. 

hath  alwavs,  and  ought  to  be  ground  at  the  other,  and  C  a  Vent.  I67. 

tenant  of  tLe  said  manor,  grinds  at  another  mill,  ^c.  A.  and  B,  S.  C.  agreed 

may  join  in  one  action  a£:ainst  C,  for  the  damage  is  entire  to  Pf^^^cu- 
%    A."'^!    •    _'ii  °  ■  ^    '  nam:  but 

both  their  miUs.  because  the'' 

^ntifi  had  declared  that  a]]  the  grain  ought  to  be  ground  at  those  two  nulls,  or  one  of  them, 
wbictr  mlght^be.  If  all 'ought  to  be'grouna  at  one  of 'the  diftls  'and  nothing  at  the  other,  for 
fUf  ttEpeditioa  they  prayed  a  ^^tap.  pir'Mam.  1 

fSo  abo  certain  persons,  di{:^)ers  of  the  wdk'at  TbnMt/^  Weller  v. 
duly  chosen  by  the  hom<^  of  the  Court  Baron,  'and  approved  f^^f* 
bjr  the  lords-  according  to  the  terms  of  a   private  act  of  andlw 
paiftuden^    were  held    entitled  to   mamtain  a  joint  action  iWilL 

against 


Saund.tss.  ^^infttth^  d^i)(ijlMt  Sot  fs%/mSmg  .the'biiauief^of'4  diaper, 
8  Id.  1 16.         „^j|.  being  duly  chosen  and  approved  according  to  the^  act ;  •  for 

tboDgb  ^ch  d^pei:  received,  gra^iiiU^  %.ki^ SfPW^W^.V^^ 
tbey  were  all  jointly  concerned  in  interest  as  flgai^(,a  s^rm^n 

di^tnrbi^  them; in  their  ea?pIpyo3wt, i   .     ^    \     :,,    ,. 

TowDsend  V*  So  a  herald  and  a  pursuivant  at  arms  may  maint^-^  joilU} 
Ncal,  a  Camp,  action.  Ibr  wock  ^nd  laboar  in  makiqg.OAiWap^igrf  e^  ^th^h^v^ng 
^^'  been  on  duty  wbw  the  order  was..  gfv^»  alf hongl^  p^e  of  .fhi^vi 

wafi  applied  to  by  the  defendant.  .    r-  /  .\  .        \ 

Snuthv.  But  where  two. parties  ogre«^  with  dQfend;fnt.  to  a^if^.^i;^ 

'^^?''»  with  th^ir  horses,  and  they  we^e.to  give  in  their  accounts  sepa- 

^        '  ^  '     rately^  and  each  assisted  him  with  three  horses,  it  was  held 

that  die  contracts  were  separate,  and  the  puties  could tiot^ue 

jointly.  II 

3Lev-  962.  If  within  the  parish  of  A.  there  is  A  custom  fcr  the  parishlcMf  9 

▼  St^M^B    ye^y  to  elect  two  persons  to, be  churchwardens  there;  and  ac-^ 

▼.  xvaoaptto  •  ^yj^g  ^  ^j^^  g^jj  custom  JB.  and  C.  ti!re  elected,  but  the  surrd^ 

gate  ofthe  bishop  refuses  to  admit  knd  swear  th^  into  the  sttd 

office ;  upon  which  they  brin^  a  mandHnnaiy  ftnd  he  fklsely  i^etiinfii 

a  custom  for  the  iicsLt  to  choose  oiie  diu'rchwiirden,  and  that 

therefore  he  cannot  admit  both  the  said  |iartie^  btft  is  ready  to 

admit  one  of  them  t  they  majr  join  in'  an  action  for  this  filled  tbk 

turn,  fbr  the  mtriiAmt^  and  whole  pfoseHeution  tbetfebf  #ltti^Jdiftt» 

and  this  is  liooffite  of  profit,  noir  ndion  bnMijg^t > for  thi[%  'bat 

Ibf the unjilist return.     »  .  ,,.»    i.f 

s  Lev.  363.  So,  if  the  registriir  of  die  bishop  reftises  to  teijg^ttr  a  fitenfee'  of 

ride  19  Mod.    ^  chapel  for  a  convendcle,  accordii^  to  1  W.  &  M.  c.  18.  •  and 

949.  S7U    .     ^p^j^  ^  mandan^  to  d<y  ft  makes  a  felse  retuiti,  several  "of  the 

inhabitants  may  joifa  iri  one' action  ag^stbiffl'.        ) 
Dyer,  19.  But,  if  one  man  calls  two  other  men  thieves,  ^iid  shews  in 

Qwld»b.  7^  certain  of  what,  4r.  they  shall  not  (a)  join  in  one  aotk>H  agkinst 
5i9.'8JP*.      *  ^"^  9  ^'^^  ^®  wrong  doer  to  one  is  no  wrong  to  th^  odier. 
(a)  So  in  fiJae  impriBOnment'.    Dyer,  19.   '  ..  t 

Kelw.  S6L  glo,  in  assault  and,  battery ;  for  the  batiery  dotie  to  one  cannot 

^^^Aail^  17    ^  ^^  3ame  as  that  don^  to  thie  other;  and  one  battery  may 
j^j^^*    '  hurt  more  than  the  other.  ^    .      i 

Owen,  106.  ^  / .  • 

p    ,     •  [jHoweVer,  if  slander  is  spoken  of  two  partners  respeiSting  their 

Batchdor,    '  J^*'*^  trade,  they  may  haye  a  joint  action.  ' 

3Bq9,&Pu1L  liKL;  aodtee2Wiil.§aund«ll6,a.  ll6.b.  ' 

Barritt  v.  Where  two  plaintiffs  jointly  sued  .the  defendant  for  a  malicioua 

10 M^  R.      •"®**»  Bulging  w  apeci^l  dama^  a joiqt  inJHry  frpm^  the.  wijoiigT 

^^^^ ^^  fill  imprisonment,  and  also  a  jointei^pense  thereby  i^curri^bif 

*  .  ^      :    bolh,  <^a  Qourt  ordered  the  judgment  to  be,  arf^ted^  siiice  tb^ 

'     it^tti^F  from  <wmngfiil  impruonmeat  could  not  be  a  ji^t  di5un«^g^ 

But  It  seems thut^tti  th^  cMirt  obseihriiig  that/  th«  jury  faflfd-on^ 

'    foubd  dttmi^s  for  the  jdipt  estpense,  thejr  otder^  the  ;pMea  td 

be  amended.  II 

Dyer,  9^i.Q.       if  aflian  hokttMveral'latida^'SeveiiA  i^rda.byfaeriiit  costoni^ 

and  to  defraud  thtoi  <>f  thenr  baripu inalMi  a  fravdnkiit  gift  «fiaU 

hi^ 


(C)  TVfien  dntlntt  Tkihgi  ihdyhbUid  m^same  Action.  68 

Us  bestftt^  h*eriotaf>}^,'all  the  khrdi  may  join  in  one  action  upon  the 
19£lt«:c.5. 

if  Mro  joint  owners  of  a  snm  of  money  are  robbed  upon  the  Dyer,  370. 
hf^iwkfj  they  mvCy  join   in  one  action  against  the   hundred 
in  which,  4^.  otherwise,  if  the  sums  are  several,  and  ^several 
properties. 

fd,  B.  and  C  having  been  appointed  assignees  of  a  bankrupt,  Brand  v. 
and  acted  as  such,  A.  and  B.  pay  each  half  of  the  solicitor's  bill.  Boulcott, 
A.  and  B.  cannot  maintain  a  joint  action  against  C.  for  his  pro-  f^!*  ^j^"^*- 
portion  of  the  sum  paid;  each  must  sue  him  separately.  Graham  v.*^ 

Robemon,  3  Term  R.  282.    Kelby  v.  Sted,  5  Esp.  Ca.  1 94. 

But  where  -A  B.  and  C  having  dissolved  partnership,  and  C.  Osborne  v. 
after  such  dissolution  drew  bills   in  the  partnership  name  in  ^SSToor 
favour  of  D. ;  upon  which  A  brought  his  action  against  A.  B*  iand  ^^  ^  ''^' ' 
C,  and  C  having  pleaded  bis  bankruptcy,  Centered  a  nolle  ioEa8t,4is. 
prosequi  as  to  him,  and  recoveretl  judgment  against  A.  and  B^  *  Carr.&  p. 
which  judgment  was  satisfied  by  their  attorney,  who  advanced  rj*  o?,^^**'  * 
part  of  the  money  for  them  on  their  Joint  cr^dit^  and  borrowed 
the  rest  on  their  jcvii/  credit^  it  was  held  that  the  sum  so  paid  ia 
satis&ctioo  of  th<$  judgment  might  be  recovered  by  A,  and  B*  in 
a  joint  ftctioo  againat  C    It  would  have  been  otherwise  if  each 
h«d  ooQlribtt^  his  share  to  the  attorney  to  pi^  tlie  demand. 

The  $eife|al  member^  of  .a  dub  associated  ibf  the  purpoise  of  Everett  v. 
buyrog  coals  and  dividing  them  in  pr<^ortions  amongst  them<»  '^n<lallf 

aelvfs»  cannot  maintain  sepfirate  actions  for  penalties  against  Ae  ^  ^'  ^^'' 
seller,! 

If  A*  delivers  goods  to  yB.  to  deUver  over  to  C^  and  J?«  does  i  Bulst.  6S; 
not  deliver  them  over  accordingly,  but  converts  them  to  his  own  Hard.3si. 
use,  either  A.  or  C  may  bave  an  action  against  B^  but  both  shall  fjjj j  X!t  th^*^^ 
not  have  an  acdon ;  but  he  who  first  begins  his  action  shall  go  couid  riot  b^'' 
on  with  the  samew  join. 

If  A.  is  seised  in  fee  of  the  reversion  of  a  close  expectant  upon  3  L^v.  2P9. 
a  term  for  years,  and  B.  is  possessed  of  another  close  adjoining  Bidlesford  and 
thereto,  between  which  closes  there  runs  a  rivulet,  and  JB-  stops  4b!!^^£.4. 
lit  per  quod  the  close  of  ^  b  surrounded,  so  that  the  timber*  actf.Jwgerv! 
trees,  ^r.  become  rottep ;  A.  in  respect  of  the  prejudice  to  the  Giffbrd. 
reversion,  may  have  one  action,  and  the  termor  in  respect  of  the  l|S«e  Koigbt 
possession,  and  of  the  shade,  shelter,  Sfc.  may  have  another  action,  4'i^nll' .-^ii 
and  a  satis&ction  given  to  the  one  is  no  bar  to  the  other.  -        '^ 

One  action  will  not  lie  against  several  men  for  speaking  the  Riim/sii. 
same  words ;  for  the  words  of  ibe  one  are  not  the  words  of  the  Adjudged 
other,  and  can  no  mote  produce  a  joint  action^  than  tteir  wonb  ^^^  '^^  * 
and  umgues  can  be  said  to  be  one.  for^ldnSS 

Ck>.  Jac.  647.  S.  C.  atgadgcd.  SfyW,  244.  -S.  P.  «  Bilrr.'s84;  8s  *.  '  Biriit.  15.  S.  P.  but 
tiaftf  add,  tint  it  m^  oiho^uru^  in  the  s{nritaBl  aaiirt»  <fiar'tkat>Giie  iiM-  may  be  against 
•emalflarion.  |A«tiiKii|gainflt  liUiiM»«4siHl  wifi»ifbc  .word»i^p(4pa.^y^^ire^f  nd  action  against 
kesbttdooly  &rw(K]dsi^okenb7hUD,  Switlien  v.  VincentyS  Wils.297.; 

and  tee  1  Cnitty  on  Pieaicl.  64.  S04.,  and  Vol.  I.  tit.  Baron  and  Peme!!f^ 

■     »■ 

But^  if  two  meti  proctM»  soother  to  be  iodicfied  &lsely  f^r  a  Latch,  sss. 
eoniBMt  baimior^  h«  m^  bav^  ah  action  ypon  tbe.caao  against  ^[^|^^^ 
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tain  a  nut,  and  ^™  both;  though  in  strietoos  the  procuremeiit  of  one  fe  not 

one  only  gives  ^^  procurement  of  the  other,  (a) 

money.  Bro.  Joinder  in  Action,  47.  Fitz.  Error,  31.  Fits.  Maintenance^  15.  So  hi  trespass. 
Latch,  262.  V%d9  head  of  TVespaa*  So,  one  decies  tanlum  lies  against  ail  the  jucon  who 
take  money,  for  they  all  give  but  one  verdict,  and  are  but  one  jury.  Bro.  Joinder  in  Action, 
5.  47.  100.  108.  Fitz.  Deda  ionium,  1.  4.  6.  (a)  It  is  in  the  nature  of  a  cotupiracy.  It  is  one 
Jomi,  entire  act.    . 

Schuldam  v.  [Where  there  are  two  or  more  bailifFs,  ^c,  of  a  borough,  a 
Bunniss,  j^^j^^  action  will  lie  against  them  under  the  stat  of  S  Geo.  S.  c.  15. 

for  refusing  inspection  of  the  books  and  papers  wherein  is  entered 
the  admission  of  freemen,  though  the  words  of  the  statute  are  in 
the  singular  number,  <*  mayor,  or  bailiif,  Jj^c"  for  the  breach  of 
trust  in  one  is  a  breach  of  trust  in  botl^  they  being  in  law  but 
one  officer.] 

I  Where  a  landlord  demised  to  three  persons  jointly,  and  two 
of  them  without  his  assent  assigned  their  interest  to  the  third,  and 
the  plaintiff's  goods  being  on  the  premises  were  distrained  by 
the  landlord  for  rent;  it  was  held,  that  the  plaintiff  might  sue  the 
three  persons  jointly  for  money  paid  by  him  to  redeem  the  goods 
from  the  distress,  for  all  the  three  were  liable  to  the  landlord  by 
covenant  to  pay  the  rent|| 

[One  action,  it  seems,  will  lie  against  all  the  coroners  of  a 
county  for  a  false  return  to  a  capias  litlagatum. 

Where  two  partners  contract  to  pay  a  certain  sum  of  money 
equally  out  of  their  private  cash  to  a  third  persoui  they  must  be 
joindy  sued  upon  this  contract,  for  it  is  joint] 

(Two  candidates  at  a  county  election  are  Joindy  liable  to 
the  sheriff  for  the  expenses  of  the  election,  if  they  have  jointly 

Eromised  to  pay ;  but  if  they  have  not  jointly  promised,  they  must 
e  sued  separately  under  the  stat  18  Geo.  2.  c.  18.  $  ?• 
Where  a  party  of  several  persons  dine  together  at  a  tavern 
they  are  jointly  liable  for  the  whole  expense,  and  not  merely 
each  for  his  own  share.     But  the  officers  of  a  regimental  mess 
are  only  separately  liable,  each  for  his  own  share. 


Bxallv. 
Partridge, 
8  Term  R. 
508.  S.C. 
3  Esp.  8. 


Freem.  191. 

Dyers  V. 
Dobey,  1  H. 
Biac.  236. 

Wathen  v. 

Sandys, 

9  Camp.  640. 


.  Where  goods  were  ordered  by  one  of  two  chapelwardens,  far 
the  use  of  the  chapel,  it  was  held  that  the  chapelwarden  giving 
the  order  might  be  sued  separately  without  joining  his  brother 


Forster  v. 

Taylor, 

5  Camp.  49. 

Browne  v. 

Doyle, 

3  Camp.  51.  n 

Shaw  V.  His« 

lop,  4  Dow. 

&Ry.24l.; 

and  see  8  Moo.  ^'^^^ 

20.  I  Bing.       w«"**^"» 

201.    6  Dow.  &  Ry.  122. 

Camev.L^,    Where  several  actions  were  brought  against  several  members 

?o^^°'  ^        ^^  ^  mining  partnership  for  the  same  debt,  the  defendant  in  one 

action  having  paid  the  debt  and  costs  in  that  action,  the  couirt 
stayed  the  procedmss  in  the  other  actions  without  costs. 

The  same  plaintiff  may  bring  several  actions  against  sever^ 
parties,  all  liable  to  him  in  respect  of  the  same  injury,  where  he 
does  not  obtain  adequate  redress  in  the  action  against  the  party 
first  sued.  || 

A  man  cannot  declare  against  one  defendant  for  an  assault  and 


124. 


Monis  V. 
KobinsoD, 
ff  Bam.  ft  C. 
196.  5  JOow. 
&  Ry.  95. 

SUle,  155.  ad- 


judged. II And  battery,  and  against  the  other  for  taking  away  his  goods;  be- 
cause the  trespasses  are  of  several  natures,  and  against  several 

peri^ons.  (b) 

(b)  And  art  several  distinct  eauses  of  acdoa.        ' 

If 


see  Aron  v. 
Alexander, 
5  Camp.  85.|| 
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If  A.  leases  fixr  years  to  B.  and  C.  rendering  rent,  and  C  E^lm»  ^^* 
assigns  his  moiety  to  D.  and  after  rent  is  arrear,  A.  may  bring 
one  acdoo  of  debt  for  the  rent  against  B.  and  D.  for  the  rever- 
sion  remains  entire. 


ACTIONS  LOCAL  AND  TRANSITORY. 


o 


RIGINALLY  all  actions  were  tried  in  the  proper  counties  l^'^'^^^^* 
in  which  they  arose,  pursuant  to  the  maxim,  vicini  viciiwmm  ""**  ^'  ^-  ®^- 


facta  pneswRunhir  scire:  this  created  no  inconveniency,  for  all 
oien  being  anciently  in  decenna^  they  were  easily  come  at,  the 
decenna  being  responsible  for  their  appearance.  But,  when  the 
costom  of  the  decennary  began  to  wear  off,  men  used  to  fly  from, 
their  creditors,  and  this  begot  the  distinction  between  local  and 
transitory  actions  s  the  first  relating  to  lands,  which  must  be  tried 
where  the  lands  lie ;  the  other,  a  debt  or  duty  adhering  to  the 
person  wherever  he  fled.  Hence  men  omitted  to  date  their  con- 
tracts from  any  certain  place,  and  began  tlieir  obligations  with 
naverini  universi.  When  this  distinction  was  established,  the 
licence  it  gave  was  soon  abused  to  a  great  degree ;  for  plaintifl& 
wcMjld  lay  their  actions  far  from  the  place  where  the  fact  was  done ; 
and  the  defendants,  for  fear  of  being  outlawed,  where  nelcessitated 
to  carry  their  witnesses  into  that  county,  how  far  soever  remote 
from  the  place  where  the  cause  of  action  arose. 

|To  redress  this  abuse,  and  to  compel  the  suing  out  of  all  writs  Black.  R 
arisang  upon  contract  in  the  very  county  where  the  contract  ^^^^* 
it  was  ordained  by  the  statute  of  6  R.  2.  c.  2.  that  if  the 
of  one  county,  and  the  i^iaXnixS  declared  of  another,  the 
writ  should  be  quashed.  But,  this  not  expressly  forbidding  the 
writ  to  be  sued  in  a  foreign  county,  the  statute  of  4  H.  4.  c  18. 
directed  all  attomies  to  be  sworn  that  they  would  make  no  suit 
in  a  ^  foreign  county."  And  the  court  rules  of  15  Eliz.  and 
A.  D.  1630.  made  it  highly  penal  for  attomies  to  transgress  this 


Soon  after  the  statute  of  H.  4.  a  practice  began  of  pleading  in 
abatement  of  the  writ  the  impropriety  of  its  venue,  even  before 
the  plaintiff  had  declared.     At  first  in  the  reign  of  H.  5.  the 
courts  examined  the  plaintiff'  on  oath  as  to  the  truth  of  his  venue : 
bat  soon  after  they  allowed  the  defendant  to  traverse  the  venue,  j^flstall  tit.  - 
and  to  try  the  traverse  by  the  country.      But  this  practice  being  pjj^^'  ^J^^^  ^ 
SQlnect  to  nanch  delay,  the  judges  introduced  the  present  method  Briefe,  is. 
dfcbanging  the  venue  upon  motion,  upon  the  equity  of  the  sta- 
tutes  ofIL  2»  ^"d  H.  4.    Which  Lord  HoU  says  began  in  the  Salk.  67o. 
tiae  of  James  X*      And  among  the  fees  of  the  King's  Bench  found 
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by  a  jury  und^  the  king^s  oommisKim  I6SO9  one  is^  ^  ftrctery 
««  rule  to  alter  a  vime:'  Tyr^s  Jus.  Filiz.  S&l.  The  fem  of 
the  rule  and  affidavit  are  also  stated  in  SfyL  Pr<  Reg*  (edit.  1657.) 
3dl.,  as  established  In  23  Car.  1. 

An  affidavit  was  necessary,  because  the  motion  succeeded,  and 
was  equivalent,  to  a  plea  in  abatement ;  and  these  are  called  the 
common  rule  and  common  affidavit  in  16  Car,  2.  1  8id.  185«; 
though  the  practice  did  not  universally  prevail  till  after  the  stih> 
tute  of  jeo&ils  16  &  17  Car.  2.  c.  8.  Before  that  it  was  usmd  to 
wait  till  aftar  trial  and  verdict,  and  then  arrest  the  iodgmeat  for 
want  pf  a  proper  'oenue.  But  the  statute  bavii^  abolished  that 
practice,  the  mode  of  changing  the  venue  by  moticm  and  affidavit 
began  universally  to  prevail. 

Yet  as  it  would  be  hard  to  conclude  the  plaintiff  by  the  single 
affidavit  of  the  defendant,  he  is  at  liberty  to  aver  that  the  cause 
of  action  arose  in  the  county  where  the  venue  is  laid,  and  to  go 
to  trial  on  that  fact  at  the  same  time  that  the  merits  are  tried  oy 
undertaking  to  give  material  evidence  in  that  county.  This  is 
equivalent  to  joining  issue,  (as  in  Filzherbert  before  cited,)  that 
Gilb.  H.C.P.  the  cause  of  action  arose  in  the  first  county.  And  if  the  plain-* 
^*  '^*  tiff  fails  in  proving  it,  he  must  be  nonsuited  at  the  trial ;  which 

has  in  this  case  the  same  effoct  as  quashing  the  writ  by  a  judg- 
ment on  a  plea  in  abatement.! 

And  here  we  shall  consider, 

(A)  What  Actions  are  Local  and  Transitory. 

(B)  In  what  Cases  the  Court  will  change  the  Venue. 


(A)  What  Actions  are  Local  or  Transitory.  • 

That  all  A  ^^  actions  real  or  mixed,  as  tre^fHmes^  quare  elausunhjiregit^ 

actions  on  pe-  ejectmerU^  noastcy  Sec,  must  be  laid  in  thie  county  where  the 

nai  statutes       1  ^A!f\*     t  \ 
niust  be  laid      ^«»^  1'®-  («) 

in  the  proper  county,  vide  Action  qtd  tam^  letter  (C).  Co,  lit  S8S.  6  Mod  9S2.  («)  If  not 
laid  so,  it  is  causa  of  demurrer,  s  Black.  R.  1070.  ||But  advantage  can  be  taken  of  it  only 
by  demurrer ;  for  it  is  uded  afler  verdict  by  the  statute  of  16  &  17  Car.  2.  c.  8.  Mayor,  &c. 
of  London  ▼.  Cole,  7  Term  R.  585.,  and  see  Willes,  431.  Not,  however,  in  the  case  of  an 
ejectment,  for  the  sheriff  of  one  county  cannot  deliver  the  possession  of  land  in  another.  If 
the  declaration  do  not  «ft  out  the  parcels  (as  is  now  often  the  case),  it  is  necessary  to  set  out 
the  indenture  on  oyer  in  order  to  laise  the  objection.  || 

Cro.  Car.  So,  an  action  of  debt  for  rent,  |[or  covenant  for  rent  or  not 

^®^'  r|^"?»     repairing,  <5-f.,||  against  an  assignee  of  a  term  on  the  privity  of 
V.  Comwalf      ^^^  ^^  local,  and  will  lie  nowhere  but  in  that  county  where 
I'wils.  I65!     the  lands  are. 
ICarth.  189, 185.    Stevenson  ▼.  Lambard,  S  East,  580.|| 

3  Mod.  357.  J  So,  also,  the  assignee  of  the  reversion  must  sue  the  assignee 

Cwth  ^m.^  of  the  term  in  the  county  where  the  land  lies.     And  so   also,  as 

1  Salk.80.*  ^  the  assignee  of  the  term  suing  the  assignee  of  the  reversion  ; 
5  Rep.  17.  a.  for 


(A)  tVhat  Actions  are  Local  or  Tramitory.  67 

far  die  stafnte  tmsfers  tlie  privity  of  contract  to  the  assignee  of 
tK  teniH  in  the  same  manner  as  the  lessor  had  it;  and  the  lessor 
iBiKt  soe  in  such  case  where  the  land  li^  and  be  sued  there,  g 

So,  where  A.  jrranted  a  rent^charge  to  B.  and  C.  for  their  Hob.  37.  Pine 
Ifftti  and  the  lands  out  of  which  it  issued  came  to  the  defendant  ^*  Countess  of 
after  the  death  of  A,  and  the  plaintiff,  as  executor  of  the  sur-  ^«^*^e«t«»*- 
J[ww  of  the  grmtees,  brought  debt  for  arrears  mcurred  in  their 
uflNune^  aad  iaid  bis  action  in  the  county  where  the  lands  lay ; 
00  applicatton  ^f  the  defendants  to  have  it  tried  elsewhere, 
suggesting  the  plainti£rs  power  and  interest  in  that  county; 
a  WIS  holden  a  local  action,  and  not  triable  elsewhere, 

i^asass^nee  of  a  reversion,  brought  covenant  against  the  c^rth.  i82 
iisjgnee  of  the  lessee^  on  an  express  covenant  between  the  lessor  Damer  and 
^  the  lessee,  for  payment  of  rent  reserved  out  of  lands  which  Barker.  Salk. 
^jmlrdand,  and  which  was  made  payable  in  London.     On  ^wP{;^- 
pitt  to  the  jurisdiction  of  the  court,  it  was  held,  that  though  show  i?k 
^ttch  acticm  may  be  maintained  here  by  the  lessor  against  the  S.  C.   6  Mod. 
tesse€{/i),  yet  that  by  the  assignment  the  privity  of  contract  was  i»4.  S-C. 
destrojed;   and   there  being  nothing  but  a  privity  of  estate  cited,  and  ad- 
^een  the  two  assignees,  it  made  the  action  IcJcal.  ™JXw, 

^^htingoo  privity  of  contract  remaining ;  end  there  is  no  diflference  between  debt  and 
«'«o«ot  where  the  action  is  by  le«ior  against  lessee,  &c.  (a)  The  assignee  of  the  reversion 
^joaintain  debt  or  covenant  upon  the  statute  32  H.  8.  cap.  34.  against  the  lessee;  per^ 
^3tf  uj.  6  Mod.  194.  for  the  pnvitj  of  contract  is  transferred  to  the  grantee  by  the  statute. 
f^y^'  1  Saund.  838.  S.  P.  240.  S.  P.  ||See  the  notes  to  this  case  in  Will.  Saunders, 
-ffled,)!  3  Lev.  154.  1  Wils.  165.  ||So  also  may  the  lessee  bring  covenant  agamst  the 
^^  of  the  reveraion  in  asy  county  by  virtue  of  the  statute.    Thursby  y.  Plant,    1  Will. 

I  Whenever  the  action  is  brought  Upon  the  contract  itself  it  Bulwer's  case' 
transitory;  therefore  the  lessor  may  bring  debt  or  covenant  Jw?i|'^* 

*inst  the  lessee^  and  the  lessee  covenant  against  the  lessor  in  24V  e 

*Dj  county. 

^  action  of  debt  for  use  and  occupation  is  not  loical.  |)  Egler  v.  Mars- 

don,  5  Taunt.  25. 

Bflt  where  the  lessor  brought  debt  against  the  lessee,   an^  6  ^^^^'** 
^I^Bd  on  a  demise  of  lands  which  lay  in  Jamaica^  on  plea  to  l^V  "y g«il 
I«  jurisdiction  of  the  court,  and  objection,  that  if  the  defendant  esu^lu 
^  wy  flood  local  plea,  he  was  hereby  deprived  of  it ;  the  S.  C. 
^'wt  held,  that  this  being  on  the  privity  of  contract,  was  a  (f)2  Stra.  176. 
:^sitoiy  action  (A),  and  might  be  laid  any  where;  and  that  if  a  Jb  82  png 
*^  issoe  arose  which  was  local,  it  might  be  tried  where  the  (c)'For  dis 
action  was  laid ;  and  for  that  purpose  there  may  be  a  suggestion  twb  s  Go.  48. 
*^^  on  the  roll,  that  such  a  place  in  such  a  county  is  next  ^Co.26. 
^^««nt  (f);  and  it  may  be  tried  here  by  a  jury  from  that  place,  ^®°'-  ^^' 
^^^ing  to  the  laws  of  that  country :  and  upon  nil  debet  pleaded, 
^  ws  of  that  country  may  be  given  in  evidence. 

«  a  declaration  contains  matters  lying  in  two  counties  that  Cro.Eliz.646. 
i^'o?  it  shall  be  tried  by  both  counties,  on  a  venire  directed  to  l|As  to  an 
-^  s^herifi  of  both  counties,  who  are  to  summon  sue  of  each  ^*P^  *"  .^ 

^'  see  St.  7.  R,  2. 

c.  10.  Co.  Litt.  154  a.  F. N.  B.  ISO  a.,  and  55  H.  6.  so.  a. g 

F  2  II  Where 


is 


«S  ACTIONS  LOCAL  AND  T»Al«SlTiOM. 

Biilwer*8  case,  '  ||  Wb^re  the  amion  k  fiwnded  upon-^we  cIuni^^Qe  m  seveni 
7Co.  2.  a.  oQuntieS)  and  both  are  material  or  >  trnversame^  and 'the  one 
sTerin  R  <?i^  ^^^^^"^  ^®  ^^^  ^^  ^^^  maintain  the  action ;  tlu&re  Uie  plaintiff 
Major,  &c.  '"^T  bring  his  action  in  which  of  the  cottoties  be  wUL|| 
of  London  v.  Cole,  7  Term  R.  585.  Pope  ▼.  Daifii,  S  TBtiat.8|«.;  and  loeCrar£fif»646- 
5^(/m(^  3  Bam.  &  C.  700.    4  Bam.  &  A.  179. 

Latch.  262.  An  action  of  debl  against  the  executor  of  a  lessee^  in  the 

271.  5  Co.  24.  detinet  for  arrears  in  the  testator*s  liiTetime,  maybe  bi^ught  any 

or^'iStTthe  ^^^^^ '  ^"^  ^*^®^®  ^^  '^  ^^  ^®  ^^^  *"^  detinet  foi-  rent*  accrued 
det'met  ^^  ^^  executor's  time,  it  must  be  where  the  land  lie^  {a) 

against  an  elecutor  for  rent  accmed  in  his  own  time  may  also  be  laid  any  where ;  for  he  is 
charged  on  the  privity  of  contract,  and  is  only  liable  to  the  extent  of  assets.  1  ^.  266. 
8  Lev.  80.    1  WilL  Saond*  1.  note  l.  and  S4i.  c.  notes,  and  cases  there  eitedH 

Co.  Lit.  282.  '  All  personal  actions^  aa  dAt^  detinue,  as^auU^  deceit,  trover  and 
?^""l^r"*"  conversioft,  account^  Sfc»  may  be  brought  in  any  county,  itt|d  laid 
nMutlocu  2.  ^^  ^"y  p}<^^ » <^d  ^^  defendant  cannot  traverse  it,  or  be  allowed 
Inst.  23 L  to  say,  that  the  cause  of  aetion  accrued  .in  .Another  coi|ntjE'Qr 
7  Co.  3.  di£Perent  place,  except  in  the  case  of  an  officer  of  justice,  who 

may  plead  a  special  justifieatioii« 
Griffiih  V.  [An  action  aminst  the  sheriff  for  a  false  return  ia  transitory ; 

Walker,  1        ^^  i\i^i  which  la  &lse  is  uniTersally  so* 

Wilt.  356.  ^ 

Gregscm  ▼•  The  assignee  of  a  bail-bond  may  hiring  an  action  upon  it. 

Heather,  either  in  the  county  where  it  is  taKen,  or  in  that  yhere  it  is 

«8tm.727.Ld.  assigned. 

S.C.  ■ 

MavorofBerr  An  action  for  breach  of  cnsAoms  of  a  town  is  local;  the  aver- 
2  aack^R*^'  ment  of  an  immaterial  fcct  will  not  in  aui^i ,  qise  .^arrant  th^ 
106^/'     '      inyUvC  ^he  Mfenue^^  out  of  the  fToper  coimtyj 

b?6  Mod.^228.  ^^  action  may  be  brought  on  a  contract  or  mattet  whicl 
2  Ld.  Rayni.  '  ai*ose  beyond  sea ;  as,  if  A.  enters  into  a  bond  to  Jf.  in  an^ 
1045.  s3alk.  foreign  country^  and  the  bond  bears  date  in  no  place,  JS.  maj 
^^  \£!i^'  hruig  his  action  where  he  pleases,  and  allege  that  the  bond  wa{ 
s  Ld.^ymff  '"^^  ^"  ^^  P^^^  '^  Bnglundi  but  if  diere  be  a  place  mentioned 
12J2.  ijllJEoil.  ^  Bourdeaua  in  Ft^ance^  then  sb^l  he  atl^  that  the  bond  wai 
^1.  pl.2i.  made'fVi  quodam  toco  vocat.  Sourdeaux  in  France^  (to  wit)  ii 
C6wp..t77.       hlington  in  the  county  of  Middlesex^  and  from  thence  the  jur 

shall  come. 
Savley  ott  Jin  declaring  on  foreign  biHs,  though  it  is  nsuai  to  state  thi 

KItt,  'J*- 1*^'  they  were  drawn  at  the  place  where  they  bear  date,  adding  th 
r.  MerHs^  ^   Venue  under  a>  videlicet,  yet  this  does  not  seem  necessary*  || 
a  Csmp.  504. ;  see  2  barn.  &  A.  501.    l  Dam.  &  C.  16. 
jiitch  W.  L        [^An  action  may  be  maintained  in  Et^land,  to  recover  mon^ 

.omp^ny  y.     borrowed  at  Amsterdam^  and  covenantal  to  be  paid   in   ban 
loses,  1  Stra.  ^r.^^^  ^  ^, 

Biym..l552.  S*C. 

^o^tyn  V.  Trespass  and  fidse  imprisonment  will  lie  in  this  country  £ 

S^'*^  '      an  injuiy  of  that  nature,  committed  abroad  in  an  EngUsh  se 

^  Pt^^*-  '  tlement. 

Cowp.  ^80.         It  was  formerly  thought  that  an  action  arising  abroad,  thou{ 


gv  xn  w**^  ^^  '^^  Cb«r^  aiW  tf/icng-e  Me  Veliue.  e$ 

^  l^ycfl^  *s  W*t>a9s  ^<tre  deaaumfregiti  might  be  meJii-  i 

h  <•» J'ff'^ljj  coa****?'  t^  **«"  satisfiMton  sought  vxre  merdy  per- 

**T  !«j"/5w  i**"^!  *'^  tAerewuld  be  otAemise  a  failure  ^Dou\«>ay.  " 
*'*'^*  vJat  tb**'**P"^  **ttth  been  over-ruled,  being  fonnd  to  Matthews,  4., 
^j«.-  Dw^  ,^htt» -settled  and  acknowledged  distinctions  TennR.so3. 
tL^'i:^»o«'^™*^-ansitor,0  ^  fr^'^^'* 

my  of 

jtors 

Merse/ 

^°^lf  ^^bX  pl*^^  where  the  navigation  is  stated  to  lie  be  laid  in  Jfavi^k  _ 

^i^faadarati^'**  as  a  venm  or  as  local  description,  it  will  be  v.  Dougla-s 

^pJred  nierely  to  veme^  and  need  not  be  proved  to  be  at  such  2  East,  497. 
I^^TlHit  it  **  sufficient  if  it  be  at  any  other  place  within  the 

county*! 

t 

iVs  I«  i^at  Gases  the  Court  wiH  change  the  Vetme.  ' 

I^HE  defendant  cannot  by  his  plea  oblige  the  plajntiff  to  lay  bit  (a)  Lutw. 
J.   ^^(j^ti  in  a  dMf^rent'Oioanty  from  thiKt  in  wfakh  he  brought  1437.    Co.   • 
w  unless  the  matter  pleaded  be  ioeal  (a)  r  for  ill  transitory  actioni  l^h^^^^g^ 


_,.w^  with  the  plaintiff  as  to  the  manner  of  bringing  the  action :  w^^Jivalti 

^d'  tBcmgh*  the  coort  sddom  reftise  6n  fifuish  riffldavtt  to  change  to  a^ea  in 

tfm  tenae^  yet  U^' before  or  after  t}ie  motion  mad^,  the'plalntiff  abntcraent.  "^ 

win  enter  into  a  rule  to  cffotno  evidence  buft  what  ari^^  In  the  ^  Black.  R.  : 

^QDfity  w^eiB  he  has  laid  hisact^on  [d)^  tbjs  caiise  will  be  tried  there,  nn^t  gta^c    ' 

MMfifd^  ffiat  ^  the  ctase  of  action  (if  any)  arose  in  A.  (the  coun^  to  >vhich  it  is  priiyffcl  ip 

"  Ji  '"W"  the  venue\  and  not  in  B.  (the  county  where  it  is  laid  in  the  declaration}  or  ieiii^- 

*  vliere  out  o^  A.      This  is  the  established  form  Witft  ^-iich  th^  courts  exact  a  strict  cbiri- 

oEaoee.     Cole  v.  Ooriflg»  Barses,  477.    BeUbaw  v.  P6iter>  MM:  478w  .4  Biirr.  2458.    Alten 

V.  Grifiilut  ^  Term  R.  495.    lAdd  by  a  late  rule  df  ^.  i2.  It  nmst  Iph  di^aiiw  up  **  on  resulin^t 

^0  decfaxBtiaqi" .  U  £a^t,  273i    1  Marsh.  S43.    1  Chitt,  R.  57. 3^441 .  U  hath  been  qucs- 

B^. though  it  IS  fr^oently  done,  whether  the  venue' q2.j\  properly  be  changett  ittto  Walci: 

tfb  )t  &,  ifom  the  ternis  of  the  afiidayit,  that  it  cahooc  be  directly  tban£d  in^  the  nekl 

-.-  '    — -^,  thaugfi  thfr  nroce«  may  be  alflerwardv  ii^Mkied  into  n.    4  Burr.'s*45j 

{But  now  since  tne  latitat  is  holden  to  run  into  Wttkt^h  bwlbecoroe  the  com- 

— ^»  r*"-**- ^  cbaufie  the  tx^nu^.  fnun  aa  En^Ufhio  t^JV^fth  £omn.^f.  .p  Stra.  127Q.-  S(3|^ 

£,  ^2*^    ^  E^st,  355.||    In  the  case  of  a  libel  disnerscd  111  several  counties^  .the  venue  caiov^ 

ht  cl^to^ed,  because  the  affidavit  cannot  be  made  in  the  prescribed  f6rm,'the  puhlicfition  pf 

die  libidi  b0ff^  co-extennre  with  its  circulatioii^   Pinkney  ▼.  CoMiusi  - 1  T«fm R.  57 1 .    CJisiol^ 

—       "    liL  647.  S.  P.   II 1  Brod.  &  B.  399.11    But  if  the  printing  »«i  pul]^ishipa  were  botj^ 

"litglisk  county,  oj^  if  the  libel  were  written  here,  ana  sent^abroad,  there  is  then 

iS  intwtfy  in  which  the  cause  of  aetidti  atoto.    Pr^ehian'r.  Norri^  .^Term'H. 

..pv^   ^^„^,        ^-t'  MhrkbaiA^  Tii  052.   One  only  of  sereral  defeadmiterniay  mhke  the  affidavit^. 

Btjji  ▼•  Reed.  Barnes,  482.   Where  it  appears  on  the  face  of  the  declaratioO|  that  the  cause  of 

Mtk)0*k  iocai^  no  affidavit  is  necessary.    Mavor  of  Leicester  v.  Green,  I<L  492;  iupn),  {\), 

' '-}  It  baB  been  received  afterwards,  1  Term  K.  781.    It  may  be  changed  after  an  6rder  for 

^,  tktmg!^  tspoti  tbo'tenns  of  pleading  issuibly  |  bet  not  after  en  order  for  time  to 

i  afie  lervu*  of  plMciing  issuably^  and  takiiu^  short  aoijce  of  tri^l  at  the  first  mttinj^ 

a  Ejamaom  oT  3iMidie9CX^  because  there  a  trial  would  be  lost.    Petyt  y.  Berkley,  €ttWpi  5?iir. 

Hi«^VV?rav.  Bame«,  493.  a  P.    I|Shipley  v.  Cooper,  7  Term  ft.  ^96.    Wilson  v,  Hani*, 

l^APdS.^^^     ?IWtt»*h  V.  PoMioh',  ^  Bos.  A  PulL  19*    It^  tffentioi'  be  chaflgerl  at  thfe 
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instance  of  the  defendant  after  plea  pleaded,  even  though  he  afterwards  obtain  leave  to  with^ 
draw  his  plea,  and  plead  it  de  novo  with  a  notice  of  set-oC    Palmer  v.  Turner^  Tidd's  Pr.  5S8. 
Ed.  2.||    A  judge's  order  for  an  imparlance  is  no  bar  to  it.    Blackstock  v.  Pa^ne«  Barnes,  487. 
Nor  is  the  putting  in  a  plea  after  a  rule  to  shew  cause  any  waver  of  it.    Herbert  v.  Flower, 
Id.  492.    (</)  Or  undertake  to  give  material  evidence  in  the  county  where  laid.    Sid.  404. 
44S.    [But  such  undertaking  is  indispensable.]    ||Guard  v.  Hodge,  10  East,  92.    CUrke  v. 
Reed,  l  N.R.310.|I    [The  want  of  it  cannot  be  supplied  by  an  affidavit  that  the  cause  of 
action  arose  where  laid.    French  v.  Coppinger,  I  H.  Black.  U.  216.    The  undertaking,  how- 
ever, is  satisfied  by  very  slight  local  evidence,  or  by  proof  that  the  cause  of  action  arose 
abroad.    Watkins  v.  Towers,  2  Term  R.  275.    Gerard  v.  De  Roebuck,  1  H.  Black  R.  280.] 
IIM'Clare  v.  M'Keand,  2  Taunt.  197.    The  performance  of  it  may  indeed  be  dispensed  with 
where  the  plea  and  issue  joined  are  such  as  to  render  the  evidence  irrelevant ;  for  it  does  not 
apply  to  collateral  issues,  but  is  confined  to  the  matters  stated  in  the  declaration.    Cockerell 
T.  Cbamberlayne,  1  Taunt.  518.    Soulsby,  Assignee,  &c.  v.  Lea,  5  Taunt.  86.    If  the  plaintiff 
can  shew  that  part  of  the  cause  of  action  arose  in  another  county  than  that  where  originally 
laid,  the  rule  for  changine  it  will  be  discharged.     Cailland  v.  Champion,  7  Term  R.  205. 
Collins  V.  Jacob,  3  Bos.  &  Pull.  579.    Hope  v.  Bennett,  2  New  R.  597.   But,  where  the  cause 
of  action  substantially  arose  in  a  county  at  n  great  distance  from  that  in  which  the  venue  was 
laid,  and  all  the  witnesses  resided  in  that  county ;  the  court  changed  the  venue  to  it  on  the 
defendant's  agreeing  to  admit  a  fact,  which  in  point  of  form  arose  in  the  original  county. 
Holmes  v.  Wainwright,  3  East,  329.p    [Evidence  merely  that  the  plaintifTs  witnesses  reside 
in  the  county  where  he  has  laid  the  action  is  not  sufficient.    2  Black.  R.  1051.  ^  After  the 
venae  hath  been  changed,  the  court  have  refused  to  bring  it  back  upon  an  affidavit  that  the 
^tnesses  Uve  in  Scotland^  and  will  not  come  fartiier  than  CarUtle,    Fogoe  v.  Gale,  1  Wils. 
163.] 

9  Mod.  215.  But  though  the  court,  on  application,  seldom  refuse  to  change 
Gilb.  Hist.  the  venue,  yet  there  are  cases  in  which  the  judges  have  refused; 
*  f  !^*  p^'  ^^  ^^  where  a  peer  of  the  realm  brings  an  action  of  scandalum  mag" 
954.  n  ^od.  ^^^^^»  ^^®  ^^^^  will  not  change  the  venues  because  a  scandal 
9. 12  Mod.      raised  on  a  peer  reflects  on  him  through  the  whole  kingdom. 

121.  401.  420.  Baraes,  543.  2  Stra.  807.  2  Ld.  Raym.  1418.  Andr.  198,  Bamardist.  K.  B.  60. 
1  Lev.  56.  S.P.  For  the  king  himself  is  part^  to  the  suit;  but  in  my  Lord  Shq/Uburyh  case, 
who  brought  scandalum  magnatumy  and  laid  it  in  London^  the  venue  was  changecL  Vent.  564. 
8  Jones,  1 92.  But  note  that  was  by  reason  of  the  great  influence  he  had  in  tne  city ;  and  the 
established  doctrine  is,  that  the  venue  cannot  be  changed  in  an  action  cXscandalium  magnahm. 
S  Salk.  668.  pi.  5.  1  Vem.  459.  It  was  refused  by  B.  R»  in  Ld.  Sandwich  and  Amer,  in 
JEoiter  Term  1775. 

Fide  head  o(  A  seijeant  at  law,  barrister,  attorney,  or  other  privileged 
Privilege,  2  person,  whose  attendance  is  necessary  at  fVestminster^hall^  may 
Salk.668.pl.i.  lay  his  action  in  Middlesex^  though  the  cause  of  action  accrued 
s^Show.^R.  ^"  another  county;  and  the  court,  on  the  usual  affidavits  will  not 
176.  pi.  172.     change  the  venue. 

S42.  pi.  259.  S.  p.  Though  the  plaintiff,  who  was  a  barrister,  had  discontinued  hia  practice 
for  some  time  before.  [But  Qutere  of  this  ?  On  motion  by  Mr.  Spelman  to  re-change  the 
venue  to  Middlesex  on  the  ground  of  his  being  a  barrister,  the  court  obliged  him  to  make 
affidavit  that  Mr.  Spelman  the  plaintiff  and  Mr.  Spelman  die  barrister  were  the  same  penon. 
8  Black.  H.  1067.  1  Black.  R.  19.  An  attomev  does  not  lose  his  privilege  to  change  oi 
retain  the  venue  by  residing  in  the  country.    8  iSlack.  R.  1065.] 

Cyth.\26,  But,  if  a  privileged  person  be  sued,  and  the  action  brought 

1055!  Bwse'  against  him  in  the  right  county,  his  privilege  will  not  entitle  him 
V.  Harcourt.     ^  have  it  tried  in  MidMesex. 

8  Salk.  668.  pi- 1.  Andr.  381.  4  Burr.  2027.  5  Term  R.  573.  Contr.  2  Stra.  1049.  JOolbcn  J 
remembered  a  cause  where  the  venue  was  altered,  though  an  attorney  was  plaintifi^  because 
the  matter  arose,  and  all  the  witnesses  lived,  in  remote  parts.  Garth.  186.  So,  whore  th* 
plaintiff'  was  an  attorney,  but  had  not  declared  in  person,  but  by  N.  C.  his  attorney*  Bame« 
479.  So,  where  plaintifi*sued  defendant  by  capias^  and  not  by  attachment  of  privilege.  Pract 
Reg.  C.  P.  4 1 9.  Rep.  &  Cas.  Pract.  C.  P.  152.  So,  where  he  sued  by  origmal.  Barnes,  48H 
Rep.  &  Cas.  Pract.  C.  P.  145,    Pract.  Reg.  C.  P.  420. 

BAn. 


(B)  In  what  Cases  the  Court  tvill  change  the  Venue.  71' 

I  And  if  the  privileged  person  lay  his  venue  in  London^  or  any  s  Snlk.  ees. 
other  county  than  Middlesex^  he  has  no  privilege  to  retain  it        ^  Taunt,  iw. 

And  the  privilege  does  not  extend  to  actions  by  an  attorney  Tidd.  606. . 
k outer  drviLi  (9th  ed.) 

So,  if  an  attorney  lays  his  action  in  London^  the  court  will  Vent.  47.  Cas, 
dumge  the  venue  on  the  usual  affidavit;  for  by  not  laying  it  in  Temp.  Holt, 
Middletex  (a),  he  seems  regardless  of  his  privilege,  and  is  to  be  la)lnordeT 
considered  as  a  person  at  large-  to  prove  the 

toMewM  not  laid  in  MiddUiex^  a  copy  of  the  declaration  was  produced,  by  which  it  was 
"id)  it  appeared  the  wnue  was  laid  in  London  ;  but  the  court  said  an  affidavit  ought  to  be 
oaexed,  that  it  may  appear  to  be  a  true  copy,  and  that  they  did  not  require  this  affidavit  but 
ia  the  caie  of  an  attorney. 

|The  venue  will  not  be  changed  to  any  of  the  four  northern  3  Black.  Com. 
counties,  previously  to  the  spring  circuit,  because  the  assizes  there  ^f^*  ^^i^^^' 
are  holden  only  once  a-year  at  the  time  of  the  summer  circuit,  now?  ^  ^ 

Nor  will  it  be  changed  into  a   county  palatine  but  on   the  Braddelynnd 
tenns  of  not  assigning  error  on  the  want  of  an  original ;  and  others  v.  Uip- 
therefore,  in   C.  B.,  one  of  several  defendants  cannot  be  per-  pon,  5  Taunt, 
nutted  to  remove  it  thither,  because  it  is  not  competent  to  the  ? ch*t!ll*^ 
court  in  that  case  to  lay  the  other  defendants  under  those  terms.  ||  417/7  Taunt. 

466.  4  Maul.  &S.  239. 

If  material  evidence  may  be  given  in  two  counties,  the  plaintiff  2Salk.669. 
oay  elect  to  bring  his  action  in  which  he  pleases ;  as,  if  v^.  draws  pi.  4,  Comb, 
ahili  of  exchange  in  Brisioly  payable  in  London,   the  action  S4.  Lutw.015. 
aocnies  by  the  refusal  to  pay  the  money  in  London,  and  there-  *^  ^?*  ^"*" 
fare  the  plaintiff  not  obliged  to  change  the  venue.  [lo  Ea^4. 

The  like  bw  in  penal  actions.  2  Term  R.  238.] 

|So^  where  the  venue  had  been  changed  by  the  defendant  2  Bam.  St  A. 
from  London  to  Staffordshire,  on  the  usual  affidavit  that  the  ^is.  1  Chitt. 
cause  of  action  arose  in  the  latter  county,  and  not  elsewhere,  the     '  ^^^' 
Court  of  King's  Bench  would  not  bring  it  back  to  London  on  an 
affidavit  that  the  cause  of  action  arose  partly  in  Staffordshire  and 
ptrdy  m  Worcestershire,  and  on  the  plaintiff's  undertaking  to 
gi^e  material  evidence  in  one  or  other  of  those  counties,  par- 
tKolarly  as  no  special  &cts  were  stated  to  shew  that  the  defend- 
ant's affidavit  was  not  correct*     And  mere  hardship  and  delay  in 
keing  obliged  to  try  a  cause  at  Lancaster,  when  all  the  plaintiff's 
•toesses  reside  in  London,  is  no  ground  for  bringing  back  the  L^^"^'  *^* 
^^^°tte  to  the  latter  place,  unless  the  defendant  be  under  terms 
to  take  short  notice  of  trial  in  London,  and  has  undertaken  not 
to  assign  for  error  the  want  of  an  original  writH 

So,  where  an  assumpsit  was  brought  for  goods  sold  and  de-  Vent.  344* 
iivered,  and  the  action  laid  in  London,  and  a  motion  was  made 
to  diai^  the  venue  up<m  affidavit  that  the  sale  was  in  Kent ;  but 
*l  appearing  that  the  delivery  was  in  London,  the  court  held  that 
*liene  the  matter  consists  of  two  parts  in  several  counties,  the 
plaiotiff  shall  have  his  election.  , 

8o>  an  action  against  a  lighterman  for  not  delivering  goods  2  Salk.  evp. 
*M  Wd  in  London,  whither  they  were  to  be  carried ;  it  was  Sl*/coursc\o 
"w^ed  to  change  the  venue,  because  the  damages  and  neglect  change  th<j 
*^  in  Kent.     Sed  non  allocatur ;  for  the  neglect  is  transitory,  venue  in  an 

F  4  anil 
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action  (of         &Bd  not  flurteiial  wherett  wat;>aild  the  tenrt  will  »iieiKr 'dutnge 

escape  i  per     a  venue  for  a  carrier,  which  is  the  same  case. 
-Ho/iCJ. 

10  East.  52  -         (The  wnne  may  be  changed  in  an  action  cScrim*  eon.  on  the 

and  see       '     U«ual  aflBdavit 

sChittB.417. 

I^id.  So  m  an  action  of  assault 

6  Taunt.  754.       ^  ^  ^^  ^«  ^*  ^^  ^  penal  action. 

4  Taunt.  729.      So,  in  case  for  overturning  the  plaintiff  in  a  stage  coach,  it 

may  be  changed  to  the  county  where  the  accident  happened.! 
ShirW v.Cd-       [But  where  the  cause  of  action  arises  in  two  counties,  the 
iM  2  Black.  R.  ^jQ^rt  will  not  change  it  to  a  third.] 

8Mod.28s.  If  the  action  be.  grounded  on  a  specialty,  tjbe  court  wiU  not 

That  the  change  the  venue ;  for  not  being  dated  at  any  particular  pl^ce,  it 

Sanffethe"^^  may  be  presumed  to  be  omittedf  that  it  may  chajrge  the  d^enidant 
venue  in  an       at  any  place. 

action  of  coTeaant  Lev. 30T.  ||See  S.Chltt.  419.  1  M'CleU  &  Y.  S12.  Nor  in  a$iwnpnt  on 
an  award.  2  Bos,  &  Pull.  355.  3  Barn.  &  C.  9,  1 1.  Or  charter-party  of  affreightnient.  7  TaiinC. 
006.  1  Moo.  54.  Sed  vide.  4  Bing.  39.  Unless  some  special  ground  be  lai(L  See  Tidd.  604. 
(9th  edit)|| 

DuDlessis  V  [Nor  will  they  change  the  venue  in  debt  fiwr  rent  on  a  parol 

Ch^k,  Stra.     demise  of  lands  in  one  county,  and  the  action  laid  in  another. 

678.  Fitzgib.  166.  * 

Meritt's  case.  But  where  an  action  of  debt  for  rent  by  the  lessor  against  the 
iFreem.260.    original  lessee  was  brought  in  London^  and  the  lands  lay  in 

Gloucesiershire ;   on  affidavit  made  that  the  defendant  would 

plead  a  special  plea^  whereby  the  title  of  the  estate  woul4  come 

in  question,  the  court  ordered  the  venue  to  be  changed  into 

Gloucestershire. 

Foster  v.  Tav*       It  is  a  general  rule  not  to  change  the  venue  in  actions  upon 

lor,  I  Term H.  specialties;  yet  it  has  been  done  upon  certain  terms  imposed 

^^^*  upon  the  defendant,  on  a  suggestion  that  both  the  plaintiirs  and 

defendant's '  witnesses  residea  in  the  county  to  which  it  was 

prayed  it  might  be  changed;  but  several  similar  applications 

'    have  been  rejected.] 

6Ea«t,268.|         ||In  covenant  on  a  lease  for  diverting  water  from  the  mill,  a 

but  see  view  being  proper  to   be  had  the  venue  was  changed  to  the 

flPutt.  R.        county  where  the  poremises  lay,  though  most  of  the  plaintiff's 

witnesses  resided  in  the  county  where  the  venue  was  laid. 
WattT.  And  in  a  late  case  the  Court  of  Common  Pleas  refused  to 

Daniel,  1  Bos.  change  the  venue  in  an  action  on  a  deed  to  the  county  where 
&PuU.435.      j|.  ^^  exeouted,  oo  the  ground  of  the  defendant's .  witnesses 

living  there ;  it  not  appearing  from  the  pleadings  to  be  necessary 

to  produce  many  witnesses  from  that  county^  and  there  .beii^g 

reason  to  suppose  that  a  fair  trial  could  not  be  had  there.  |[' 

Barnes,  480.         [The  Court  of  Common  Pleas  reftis^  to  change  the  ixtiimiJi  an 

483.  485. 487.  action  ou  a  bill  of  exchange  or  promissory  note  (a),  where  the 

s  Black.  R.        cause  of  action  is  co'nfined  to  the  bill  or  note  only ;  but  the 

practice 
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difcrent.(6)  4i.SayR.7. 

Aodr.  S5»  IThey  have  however  done  it  where  the  defendant's  affidavit  diacloeed  the  tiumbei^ ' 
of  witnrpwriympd  shewed  that  a  serious  inconTenience  would  arise  from  brinting  them  into  the 
coooty  where  the  venue  was  laid :  a  mere  statement  that  aU  the  defendant  s  witnesses  live  in 
the  county  to  which  it  is  moved  to  change  it  will  not  suffice.  Evans  v.  Weaver,  1  Bos.  8c 
Pttll.  SO.  And  where  a  view  was  necessary,  they  have  done  it,  though  most  of  thephuntiff's 
witnesses  rended  in  the  county  where  the  ifemte  was  laid.  Hodioott  v«Cox.  8EASt,867.||  < 
(s)  They  consider  these  in  the  nature  of  spedalties.  W\  It  should  seem  to  be  tne  same  where 
the  note  is  not  negotiable.  Orme  v.  Almay,  cited  in  2  Bos.  &  Pull.  355.  And  the  practice  of 
the  Court  of  King's  Bench  seems  now  to  be  the  same.  See  Tldd.  604.  (9th  edit.) ;  and  S  Chitt* 
R.4194 

I  It  would  seem  that  the  courts  will  neither  change  the  venue  Whitburn  v. 
in  an  action  on  ao  award,  even  though  the  declaration  contains  ^^"?'  ^f^ 
the  common  counts,  nor  oblige  the  plaintiff  to  undertake  to         "  *      • 
confine  his  evidence  to  the  count  upon  the  award.  || 

[Though  the  pluntiff  cannot  regularly  move  to  change  the  Stroud  v. 
vame^  yet  he  may  do  it  in  effect  by  moving  to  amend,  and  striking  ™y»  ^hS'w 
oat  the  name  of  the  one  county,  and  inserting  that  of  the  other;  ^^  Hallet 
snd  as  he  may  make  this  motion  at  any  time,  therefore  where  the  i  wils.  175. 
vemte  has  been  changed  by  the  defendant,  the  court  will  permit  Bruckshaw  v. 
him  at  any  time  to  bring  it  back  on  the  usual  undertaking.]  S^^^'^ii 
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A  CTIONS  qui  tarn  are  {a)  such  as  are  given  by  acts  of  parlia-  3  Black.  Com. 

ment,  which  impose  a  penalty,  and  create  a  forfeiture  for  I60.    (a)  It  is 

the  neglect  of  some  duty,  or  commission  of  some  crime,  to  be  ^^^  ^^'^^^ 

recovered  by  action  or  information,  at  the  suit  of  him  who  pro-  ^J^n '^^Sen 

secates  as  well  in  the  king's  name  as  in  his  own.     As  most  penal  the  penalty,  or 

statutes  direct,  that  the  penalty  may  be  recovered  by  action  or  part  of  it^is 

inbrmaticm,  we  will  consider  both  matters  toii^ether,  and  there-  S^^^°  ^  ^°Z, 

r  1^  11    1.  o  »  one  who  will 

fore  we  shall  shew,  ^^  ^^  the 


fo  these  actions  or  informations,  the  party  who  prosecutes  has,  by  commendng  bissuity 
sadi  an  interest  in  the  penalty,  that  the  king  cannot  ai8chai*ge  or  suspend  the  suit,  as  to  the 
part  the  plaintiff  is  entitled  to.  Vide  S  Hawk.  P.  C.  592.  and  head  of  Prerogative.  [Penal 
aetiooB,  thoogfa  the  ju^ment  majr  in  some  cases  be  followed  by  legal  disabilities,  are  considered 
as  dvil  proceedings.  They  are  rounded  upon  the  implied  contract  which  everr  one  is  under 
fay  the  nuodamenw  constitution  of  government,  to  obey  the  directions  of  the  legislature, 
and  to  pay  the  forfeiture  incurred  by  his  disobedience  to  such  persons  as  the  law  requires, 
sBbuSL.  Cotti.  159.  Therefore  the  affirmation  of  a  Quaker  is  admissible  in  them  ;  Cowp. 
M9.  waA  a  new  trial  may  be  had  after  a  verdict  fbr  the  defendant.    Wilson  ▼.  Rastall,  4  Term 

(A)  In  what  Cases  they  lie. 

(B)  What  might  to  be  the  Form  of  them. 

(C)  Id  what  Courts  they  may  be  brought,  and  where 
laid. 

(D)  Of 
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(D)  Of  the  Proceedings  and  Pleadings  in  such  Actions 
or  Informations. 

(E)  Of  the  Judgment  on   such  Actions  or  Inforni- 
tions. 

(F)  In  what  Cases  there  shall  be  Costs. 

(G)  Whether  the  Penalty  of  a  Penal  Statute  may  be 
compounded  or  granted  over. 

Within  what  time  the  prosecution  must  be  on  a  penal  statute, 
vide  head  of  "  Limitation  of  Actions." 


(A)  In  what  Cases  they  lie. 

Co.  Ent.375.  W^HEREVER  a  statute  prohibits  a  ihin^  as  being  an  imme« 
Lutw.  133.  diate  offence  against  the  public  good  in  general,  under  a 

138.  Dyer,  95.  certun  penalty,  and  the  penalty,  or  part  of  it,  is  {b)  given  to  him 

^^'tJ^  '\l^*  who  will  sue  for  it,  any  person  may  brini;  such  action  or  inform- 

(6)  But  with-        .  J  1      L-    J     "^    J  ^  J     ' 

out  such  pe.     ation,  and  lay  his  demand  tam  pro  domino  rege  quam  pro  setpso. 

nidty  be  given,  nopriTate  person  can  sue,  for  the  whole  penalty  goes  to  the  king.  8  And.  1 S7. 
8  Jones.  234.  2  Hawk.  P.  C.  377.  [It  hath  been  determined,  however,  that  where  an  informer 
entitled  to  no  part  of  the  penalty,  sues  for  the  king  and  himself,  the  information  is  not  void, 
but  the  whole  shall  be  adjudged  to  the  king.    Parker,  105.    Hiirdr.  185.    But  an  act  which 

S'ves  a  remedy  only  to  the  party  grieved,  is  not  to  be  considered  as  a  penal  act ;  Cas.  Temp. 
ardw.  419.    Andr.  1 15.  S.  C.  Vin.  Abr.  tit.  Rob^ry  (U),  p.  8.  S.  C    8  Term  R.  148.  for  the 
king  cannot  discfaaige  it,  or  proceed  in  it  after  the  death  of  the  party.    Wood's  Inst.  S35.] 

Vide  8  Hawk*  So,  where  a  statute  prohibits  or  commands  a  thing,  the  doing 
4  ^'  ^.y *         or  omission  whereof  is  both  an  immediate  damage  to  the  party, 

and  also  highly  concerns  the  good  of  the  public,  the  honour  of 
the  king,  4*c.  the  party  grieved  may,  and,  as  some  say,  ought  to 
bring  his  action  on  such  statute  tam  pro  domino  rege  quam  pro 
seipson  especially  if  the  king  be  entided  to  a  fine. 

(B)  What  ought  to  be  the  Form  of  them. 

K  H  7    IT  h. 

Plow.  79.  *  TT  is  agreed,  that  an  action  or  information  on  a  public  statute 
4  Co.' 48.  Cro.  need  not  recite  the  statute  on  which  it  is  grounded ;  whether 
EKz.  236.  the  ofience  be  such  only  because  prohibited,  or  be  an  e^lin  its 
Cro. Car.  229.  q^jj  nature;  and  whether  it  be  prohibited  by  more  than  one  sta- 

Show.  337«  ^^^*  ^^  ^y  ^^^  ^"'y '  ^^^  ^^  judges  are  hoxmd^ex  pffUio  tp  take 
2  Hawk.  P.C.   notice  of  all  public  statutes, 

c.  S5.  $  100. 

For  this  ride         But,  if  the  prosecutor  take  upon  him  to  recite  the  statute,  and 

s Hawk. P.C.   xnaterially  vary  from  a  substantial  part  diereof  (a),  this  is  fatal, 

^a)  Not  bdne  because  it  does  not  judicially  appear  to  the  court  that  there,  is  such 

bound  to  re-    a  foundation  for  the  prosecution,  as  that  whereon  it  is  expressly 

cite  the  sta-      grounded. 

tute»  a  sterol 

variance  will  be  fatal.    Dougl.  97.    Sed  vide  9  G.  4.  c.  15.  and  tit.  Pkag  4md  Pleading  (6).I| 

But, 


(B)  JV/uU  aught  to  be  the  Form  qf  them.  -  73 

But,  ifan  infermatioti  contain  several  ofiences  against  a  statate^  Cro.  Joe  104. 

sod  be  well  laid  as  to  some,  and  defective  as  to  others,  the  informer  ^|^*  ^'®-  ^^ 
may  have  judgment  for  what  is  well  laid ;  as,  where  the  words  of 
the  statute  are  iully  pursued  in  the  description  of  some  of  the 
oflfences,  and  not  of  others;  or,  where  the  time  is  in  part  certain, 
and  in  part  uncertain. 

Also,  an  action  or  information  qui  tarn  need  not  conclude  contra  s  Hawk.  P.  C. 

pacemy  or  in  coniemptum  domini  regis;  as  an  indictment  must.  ^'^^" §  ^^• 

He  who  brings  an  action  on  a  penal  statute,  which  gives  one  Jones, 26i. 

moie^  of  the  forfeiture  to  the  king,  and  the  other  to  the  informer,  Cro.  Car.  S56. 

may  either  have  a  writ  against  the  defendant  quod  reddat  domino  ^^"^^  '^'^' 

regi  rf  A.  B-  qui  tam^  8fc.  quas  eis  debet ^ot  quod  reddat  A.  B.  qui  ^£^  ^^^ 

tam^  Jjrc.  quas  ei  debet ;  and  in  either  case  the  writ  b  well  pursued  Dal.  ee. 
by  a  declaration  in  the  name  of  the  plaintiff  only. 

Bot  it  seems  doubtful  whether  there  be  any  necessity  that  Qutere^^Vide 

either  the  writ  or  count,  in  any  such  action,  do  express  that  it  *  Hawk.  P.  C. 

is  brought  by  or  for  the  king  as  well  as  the  party,  (a)  fjx  jj^^  ^^^^ 

form  of  declaring  b,  that  the  party  sues  'ju  well  for  the  king  as  for  hinuelf.     It  is  the  safest 
DKtiiod,  and  perhaps  is  necessary. 

But  it  seems  agreed,  that  every  information  must  be  in  this  ^^  Hawk, 
form,  viz,  that  the  informer  tarn  pro  domino  rege  quam  pro  seipso  *^' ^*  ^'  ^^' 
KquituTj  even  where  it  is  brought  upon  a  statute  which  gives  one  ^^1,^^  autho- 
third  of  the  penalty  to  a  third,  person.    But  there  is  great  variety  rities  there 
in  the  form  of  such  informations  in  other  respects ;  for  sometimes  cited, 
they  say,  that  the  action  accrues  to  the  informer,  to  demand  the 
forfeiture  for  the  king  and  himself;  sometimes  that  it  accrues  to 
the  king  and  to  the  informer ;  sometimes  that  it  accrues  to  the 
king  and  to  the  informer  and  to  J.  S.  viz*  where  it  is  divided  into 
three  parts;  sometimes  they  have  no  clause  at  all  of  this  kind; 
sometimes  a  process  is  prayed  to  bring  in  the  defendant  to  answer 
the  informer ;  sometimes  to  answer  as  well  the  king  as  the  in- 
former; and  sometimes  to  answer  concerning  the  premises,  with- 
oat  saying  to  whom. 

Sudi  information  may  demand  what  is  due  to  the  informer,  2  Hawk.  P.  C. 
without  mentioning  what  b  due  to  the  king.     Also,  if  the  quan^  ^-^^  §  20. 
turn  depend  on  what  shall  be  found  by  the  jury,  a  blank  (i)  may  ^hle  blank!  tf 
be  left  for  the  sum ;  but  if  it  demand  more  or  less  for  the  party  it  would  aot 
than  his  due  (c),  it  is  insufficient  as  to  him ;  but  even  in  such  case  be  bad  ? 
it  may  be  sufficient  as  to  the  king^s  share.  b\?N'  ^^^' 

Pri.]l96. 

If  die  action  be  popular,  t.  e.  such  as  any  person  may  bring,  Bro.  Aeiion 
it  may  conclude  ad  grave  damnum^  without  adding,  of  the  plaintiff;  ^?P"^»  p  p 
because  every  offence,  for  which  such  action  is  Drought,  is  sup-  cge^sl.  * 
posed  to  be  a  general  grievance  to  every  body. 

It  is  said  that  the  fact  is  sufficiently  alleged  after  a  quod  cum  a^^ 
in  an  action  on  a  statute,  but  not  in  an  information,  {d)  f^  qJ,  If  thb 

nile  will  hold  uidversally  ?    And  if  it  mast  rather  depend  on  the  particular  circumstances  of 
each  case?    ||See  Garth.  816.  Pleat mtd  Pleading  {ByJH 

Where  the  penalty  is  given  for  continuing  such  a  practice  for  Lutw.i62. 

a  cer- 
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(a)  The  King  t.  a  cetXAm  tfme,  or  for  not  doing  such  M  aet  Wkhth  *tich  a  tfttie^ 
^t^'w  fo^°^     ^^  information  must  be  very  particolar  in  bringlhg  the  ofRnecf 


1 '  1 


Story  1776.  within  the  time  prescribed,  (a) 
before  Mr.  J.  Blackstoney  ati  information  agamst  the  defendant  for  following  the  business  of  a 
tanner,  not  baviog  terted  en  appretideesbip.  The  evidence  did  not  specify  the  time  as  lidd 
in  the  information;  and  the  proseoatoir  havii^.  dosed  hi»  case,,  the  Judge  reAned  to  let  hin^ 
supply  the  defect ;  it  being  a  prosecution  that  was  not  to  be  encoun^ed;,  anddi^ect^  .^M  j^^ 
to  acquit  the  defendant,  . 

9  Hawk.  P.  C.  By  the  18  Eliz.  cap.  6.  (i)     None  shall  pursue  qgatp^  argi 

Th\tk  d  ^'   -  P^^^^  ^^  a  penal  statute^  but  by  tcai/  of  information^  or  original 

petual  h^  "  ^iioh^  except  where  the  penalty  ts  limited  to  a  certain  person^  &c,; 

97  Eliz.  c.  10.  yet  populajr  actions  in  the  King's  Bench  or  Excliequer  seem  not 

and  51  Elii.  within  the  meaning  of  this  statute ;  for  it  doth  not  restrain  the 

f'te  suit  to  original  writs,  but  only  to  original  actions,  and  such 

support  this  actions  by  bill  are  properly  originhl  ones'  in  the  courts  in  which 

doctrine.  they  are  commenced ;  and  therefore  it  seems  a  reasonable  con- 

See  Leigh  struction,  tliat  the  meaning  of  the  statute  was  only,  to  restrain 

V.  font,  gyj^  commenced  in  inferior  courts*  and  afterwards  removed  into 

5  1  erm  K.  «  ' 

565.  n.  a.]         supenor. 

(C)    In  what    Courts  they   may  be   brought^    and 
J.    '  wh^re 'laid.  ^ 


f 


s\  Eli2.  c.  5.     II  "D Y  SL  Eliis^  c*  5..$  2. .  ip.  any  ikcl^ratioa  or  iii|i^>rmati<^u  Hhe 
§s.  ""^-^  offenoe  against  any  penal  ftatMt^  shall  not  he  laid  to  h^ 

done  in  any  othqr  countjr  but  where  the  contract  or  other  matter. 

alleged  to  be  the  offexufQ  was  in  .truth  done ;  and  every  defendapll^ 

in  such  actioa*  or  ipf9nnaUoo:  may  traverse  and  aUeg^. that  ^^ 

ofTence  wa?  mt  .committed  in  the  (;onnty  where  it  is  alleged* 

which  beiiig  tried  for  the  defendant*  or  if  the  plaintiff  be  thenar 

upon  nonsuit,  then  the  plaintiff  shall  be  barred  in.  that  action  pr 

ioformationf    /  . ,  .  >-', 

Cora.  Db.  tSt.       ^^^^  status  is  :^tiU  in  &i^cei  and  is  held  to  extend  to  aU  actions 

Action  (N%      or  informations  brought  by  common  informers  upon  penal  sta^ 

^T^'  ^ p^^*     tutes,  laoheti^er  $nade  brfore  or  qfier  31  Eli*.    And  hence  th^ 

zz^^.  6t  y^UG^n  all  suchpctiODs  and  intomatiDns  must  be  hi|d  'm  thft 

Pull.  S6I.  '      cQWRty  wher^  the  ^ifience  vf$s  committed/  j 

4BA8t,d95.  9Eas^990«   ^TaMot^9|54..  9:MfM»k&3.4fia«. 

Whiteliead  llilsalatuteexUliidb  to  offences  4>f  omission  as  well  as  com*^ 

T.  Wytiii»'    *  ^'  QMSsiflni*' ■  ....  ■» 

Bun.  i^^cT  l%«reb  kn>MCeptfonj'  howeifer,  in>  the  alAtute,  that  it  shaft 

fftj'  f  A    f*^*'  not  extend  to  any  such  officerrof  record  as  bad  ift  .respect  of 
182.  3  Anst.     ^j^^j^  ^jj^^  theretofore  l^wfullv'  usfed  to  exhSWt  hifdrttiatiorta 

and  sue  vpoa  penal  laiws^  whioh  exception  extends  to  infoijpi- 

,   ations  by  the  Attorney-General  in  the  Court  of  Bxcheqncr.l  \<c 

9t  Ja.l.c.4.         By  the  statute  21  Ja.  1.  cap.  4.  all  ofienoes  against  penal  sta- 

totes,  foT'  whioh  any  common  iihfbrmer  may  ground  luiy  ^poptdar 
action,  bill,  plaint,  suit,  or  information,  before  justices  of  sa^iaepf 
or  nisi  prius^  or  of  general  gaol-delivery,  or  of  oyer^  ^c.  ^i^  of 
peaccy  Sfc.    (except  offences  concerning  recusancy  or   mamte- 

nance. 
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nance,  or  tb^  kmf^»  oq^tooi9«  or  tranaporting  gold,  or  ^ver»  or 
mojiiiion,  or  wooCor  leather/*  ^c.)  shall  be  oo(nmen<?ed,  sued,  pr/o- 
secuted,  tried,  recovered,  and  determined  by  w^y  of  actioi^  plaint) 
bill,  loforziiatipn,  or  indictment,  before  the  justices  of  assize,  of 
nmpriuSi  oSayer^  Sfs^  or.  of  .gaol-delivery,  or  before  justices  o£  . 
peace,  of  evbry  county,  etty,  borough  or  town  corporaite,  or 
liberty,  having  power  to  enquire  of^  hear,  and  determine  the  same, 
within  this  realm  of  JEfigland  and  dominion  of  fValeSy  wherein 
such  ofiences  shall  be  committed,  in  any  of  the  courts,  places  of 
judicature,  or  liberties  aforesaid  respectively,  only  at  the  choice 
of  the  parties  which  shall  commence  suit  or  prosecute  for  the 
same,  and  not  elsewhere,  saVe  only  in  the  said  counties  or  places 
usiuil  for  those  counties,  or  any  of  them ;  and  the  like  process 
in  every  popular  action,  bill, .  plaint,  information,  or  suit,  shall 
be  as  in  actions  of  trespass  vi  et  attnis  at  common  law ;  and  all 
informations,,  actions,  bills,  plaints,  and  suits  whatsoever,  either 
by  the  attorney-general,  or  by  any  other  officer  whatsoever,  in 
any  of  the  courts  of  Westminster^  for  or  concerning  any  the 
o£knces  aforesaid,  shall  be  void. 

And  in  all  suits  on  penal  statutes,  the  offence  shall  be  laid  in 
die  county  where  it  was  in  truth  oommitted;  and  i^'on  the 
general  issue,  the  offence  be.  not  pityved  in  the  same  county  in 
which  it  is  laid,  the  defendant  shall  be  found  not  guilty. 

Abd'tid  officer  shall  receive,  file,  or  enter  of  record,  any 
information,  bill,  plaint^  count,  or  declaration,  on  the  said  sta- 
tutes, which  by  this  act  are  appointed  to  be  heard  and  deter^^ 
mtnal  in  their  proper  counties,  till  the  informer  or  relator  hath  (?)Thw  tec- 
tftlceti  ^h  oath  before  a  judge  of  the  court,  that  the  ofibnce  was  ^^^  ggons 
BOt'cotlimitted  hi  any  other  cotmty  than  where,  by  the  inform-  now  to  be  dis. 
atiOtly^^l  the  same  is  siipposed  to  have  b^ien  Committed,  Sfc.  the  regarded.  See 
aatne  oath'to  be  there  entered  of  record,  {a)  *  ^fi^* 

In  the  construction  of  this  statute  it  hath  been  holden,'that  no'  s  Hawk.  P.  C. 
BtXitxl  of'debt  or  ihformatim^  or  other  suit  whatever  (ft),  can  be  *^:.*SJ|''**     ' 
brought  bn 'any  penal  statute  made  before  21  Jac.  1.  m  any  of  the  ^V  ^  Q^rtlu 
courts  of  fVesfminster-hailj  for  an  offence  not  excepted  by  the  455.  4  Modw' 
statute, 'iMnI  ftr  which  the  offender  maybe  prbsecuted  in  the  ^5.  a  Lev*, 
country  (c),  unless  such  offence  shall  he  committed  in  the  same  ^^'^^  ^"JjVt' 
county  in  which  such  court  shall  sit.    And  as  to  the  objection,  that  '^/  Vents 
by  this  restraint  of  suits  on  penal  statutes  U>  the  stxid  courts»tlie  Len#i»«' 
oSence  would  become  dispunishable  by  the  offender's  reiBoviAf|«  sLev.fQi^ ' 
from  the  county ;  it  may  be  (d)  answered,  that  he  may  be  sued  ^i^MQi-  ' 
to  an  outlawry  in-  the  game  nianaer  aa  in  an  actkm  'of  irespasi:      ^'  ^!^  ^' . 
TeDr,«M^''SijensN)4.    Litcb.  19s.'  Sid. 3^^  Ld.Raym.370.  Stra.  4^4    WiUe'sR.634. 

(#>loi|.109*fri(i>Mh'>373«j^l.S4.     SoHu  f  7S.  pL  U. 

iTbattfae  atatute  does  not  extend  to  ofiences  created  by  iSaIk.37s. 
sobAeqwatt  alatAtes.  Bull.  N.  P.* 

Neilber  ChlB  statute  nor  the  SI  Eliz*  e»  5 .  extends  t6  aodona  by  ^  Show.  354. 
the  party  grieved.  H  f ^"» ;  N-  P- 

That  where  a  subsecpient  statute  gives  an  action  of  debt,  or  But  per  HoU, 

any 
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it  comes  any  other  remedy,  fi^r  the  recovery  of  a  penalty  in  any  court  of 

within  the  record  generally,  it  so  far  impliedly  repeals   the   restraint   of 

Statute!*     ^  ^^  Jac.1.,  and,  consequently,  leaves  the  infiurmer  at  his  liberty 

[(a)  The  king  to  sue  in  the  courts  of  fVestminster-hall,  {a) 

Y.  Gaul. 

1  Salk.  573.  Ld*  Raym.  370.  S.  C.  Hick*B  case.  1  Salk.  373.  But  this  was  merely  the 
private  opinion  of  HoU  ;  and  the  cases  here  referred  to  have  been  confirmed  by  a  subsequent 
case  of  Harris  v.  Reyney,  B.R.P.  1734,  dted  iu  Parker,  186.;  and  the  reason  of  the  judg- 
ment, as  there  stated,  is,  that  the  preamble  speaks  of  offences  against  divers  and  sundry  penal 
laws  and  statutes  of  the  i^ealm ;  and  the  enacting  clause  of  or  concerning  offences  committed 
or  to  be  committed  against  any  penal  statute,  must  relate  to  a  statute  in  being,  for  there 
can  be  no  offisnce  against  a  statute  which  does  not  exist.  However,  the  offence  must  be  laid 
within  the  proper  county,     i  Salk.  373.] 

Cro.  Car.  119.  That  the  statute  gives  no  jurisdiction  to  the  courts  therein 
Lit.  Rep.  163.  mentioned  over  any  offences  in  relation  to  which  they  had  none 
Hut. 98. Vent,  before;  and,  therefore,  that  suits  for  such  offences  must  be 
f:.^t^^^'^\^^'  brought  into  the  courts  of  Westminster  in  the  same  manner  as 

(M  It  IS  only      x    c        /i,\ 
where  theri  is  before.  (6) 

a  concurrency  of  jurisdiction  in  the  superior  and  inferior  courts,  boUi  as  to  <^  iubjeci  mailer^ 
and  a$  to  the  mode  of  proceedings  that  the  statute  excludes  the  jurisdiction  of  the  former. 
Therefore  a  suit  may  be  maintuned  in  the  courts  at  Westvunsier  for  the  recovery  of  penalties 
incurred  asainst  the  statute  of  1  Jac.  1.  c.  2S.  notwithstanding  a  subsequent  clause  of  that 
statute,  which  authorizes  justices  of  assize,  of  gaol-delivery,  and  of  the  peace,  to  enquire  of  the 
premises,  and  to  hear  and  determine  the  same ;  the  mode  of  proceeding  under  that  clause 
being  merely  by  indictment  or  presentment.  Shipman  ▼.  Henbest,  4  Term  R.  109.]  RSee 
1  Will.  Saund,  313.  a.  b.|| 

Keb.  106.  That  the  statute  hinders  not  the  xemoval  of  any  cause  Into 

Jones,  192L  ^^  Kiufif  s'Benoh  by  certiorari^  after  which  it  may  be  eiiher .tried 
« Hawk.  P.O.  ^,  ®-    ^u  -^  u       •  •      •       /  \  ^ 

c  s6.  §37.       there  or  m  the  county  by  ntsipnus*  (c) 

Rex.  ▼.  Martel.  Ball.  NL  PrL  196.  4tii  edit,  (c)  [It  is  now  settled,  though  formerly  doubted  ^ 
that  an  appeal  lies  from  the  King's  Bench  to  the  Exchequer  Chamber  in  a  qui  Utm  action  of 
debt.  This  question  was  determined  by  the  Exchequer  Chamber,  the  courts  of  King's  Bench 
and  Chancery  having  previously  refused  to  entertain  it    Lloyd  v.  Skutt.  Dougl.  353.  n.] 

s  Andr.  127.  Also,  where  a  statute  limits  suits  by  an  informer  qui  tarn  to 
s  H^k^p'c  ®^®r  courts,  yet  any  one  may,  by  construction  of  law,  exhibit 
c.26.  §'s5.'  '  ^^  information  in  the  Exchequer  for  the  whole  penalty  for  the 
Parker,  182.     use  of  the  king. 

Cro.  Car.  316.  That  on  the  last  clause  of  the  statute  it  cannot  be  assigned 
vide  4  Inst.  for  error,  that  an  information,  ^c,  was  filed  without  such  pre- 
193  B  t***  vious  oath  as  the  statute  requires,  for  it  was  only  directory  to  the 
^d^eWhe-     officer,  (d) 

ther  for  want  of  such  an  oath,  the  court  will  not,  on  motion^  set  aside  the  process.  Salk.  367. 
pi.  19.  Ld.  Raym.  426.  Oarth.  503.  [(d)  This  oath  is  not  necessary  Where  the  adtion  is  in 
the  superior  courts,  die  statute  not  extending  to  any  actions  which  may  be  brought  in-  those 
courts.    Leigh  qui  tarn  t.  Kent,  5  Term  R.  362.    Balls  qui  tarn  v.  Atwqod,  1  H»  Black  H.  546.] 

Show.  354V  That  no  suit  by  a  party  grieved  is  within  the  resttaint  of  the 

statute. 
Gates  qui  tarn        [Where  an  offence  is  created  by  a  statute  under  a  penalty,  the 
T.  Knight,         penalty  may  be  sued  for  in  the  superior  courts ;  for  the  jurisdio* 
aTerm  R.44S.  ^.j^j^  ^f  ^hose  courts  is  not  to  be  taken  away  but  by  express  words 

or  necessary  implication.  But  the  statute  of  25  G.  S.  c.  51. 
having  imposed  penalties  of  50/.  and  of  10/.  and  having  enacted 
that  the  former  should  be  sued  for  in  any  of  the  courts  of  West" 
minster,  but  having  provided  that  it  should  h^  lawful  for  juices 

of 
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ortfaep>ictv<i^r>  tpf  liesr  and  determine  the  latter,  with  a  power 
to  mitigate  the  penalties;  it  was  holden,  that  such  proYiso 
ousted  the  jurisdiction  of  the  superior  courts  as  to  the  penalties 
of  lOi] 

(D)  Of  the  Proceedings  and  Pleadings  in  such  Actions 

and  Informations. 

Tl  Y  the  18  Elias.  c  5.  eyery  informer  on  any  penal  statute  shall  ig  Eliz.  c.  5. 

exhibit  his  suit  in  proper  person,  and  pursue  the  same  either  2  Hawk.  P.  C. 

by  himself^  or  by  his  attorney  in  court,  and  shall  not  use  any  ^:\^'^^^: 
^1^»««  t^\  /  /  »  /    Kfl)  Therefore 

d«p«y-(tf)  anfnfantcan- 

not  be  a  common  informer,  for  he  must  sue  by  guardian ;  Maggs  v.  Ellis,  M.  95  G.  8.  Bull. 
NiPki  196.  (4th  edit)  and  he  cannot  be  an  attorney,  because  he  mutt  be  sworn.   March  92.] 

Any  informer  qui  tarn  (6),  or  plaintiff  in  a  popular  action  (r),  ^^^  (^.  y^^^ 

may  be  nonsuit,  and  thereby  determine  the  suit,  as  to  himself  159.    Bro. 

at  least ;  and  thougli  the  king  cannot  be  nonsuit,  the  attorney-  Nonsuit,  68. 

general  may  enter  a  nolle  prosequi  to  an  information  by  the  king  ^^L  3^*    fSu 

«Jj-  Sid* 420.  Salk. 

SI.  pL  1 1 .  [Moolton  qui  tarn  v.  Bingham.  2  Term  R.  51 1.  n.  a.  But  the  act  of  1 4  G.  S.  c.  17. 
for  jof%raent  as  in  case  of  a  nonsuit,  does  not  extend  to  an  information  qtd  tam  for  the  king 
and  part V-  Parker^  92.]  ||It  extends  to  otit  tam  actions  as  well  as  others.  Barnes,  315. 
1  Wils^  8S5.  7  Term  R.  178.    1  East,  554.|| 

[Where  the  moiety  of  a  penalty  is  given  by  a  statute  to  the  4  Term  R. 
treasurer  of  a  county,  riding,  or  division,  the  word  division  does  ^^'  224. 459. 
not  apply  to  any  small  districts^  or  to  any  arbitrary  divisions  of 
the  county  made  for  the  convenience  of  the  magistrates,  and  to 
which  separate  treasurers  are  appointed,  but  must  be  taken  in 
its  legal  sense,  and  therefore  an  action  cannot  he  supported  in 
the  name  of  the  treasurer  of  such  districts,  4*^.] 

By  the  29  Eliz.  c.  5.  and  81  Eliz.  c*  10.  if  any  natural-bom  29  Eliz.  c  5. 
subject  or  denizen,  shall  be  sued  on  any  penal  law  in  the  Queen^s  ^^  ^^  ^'^^ 
Benck,  Common  Pleas,  or  the  Exchequer,  where  he  is  bailable,  or  ^'  ^^' 
by  form  of  the  court  may  appear  by  attorney^  in  every  such  case 
he  may,  at  the  time  contained  in  tlie  first  process,  appear  by 
attorney^  and  not  be  urged  to  personal  appearance^  or  to  put  in 
bail. 

If  the  defendant  plead  a  special  plea,  he  must  take  care  to  set  Roll.  Rep.  49, 
it  f<Mth  with  all  convenient  certainty,  and  to  answer  the  whole  134.  Bridg. 
time  laid  in  the  information ;  and  if  he  plead  the  general  issue,   ^1^  that  he 
he  roust  depend  upon  it,  for  he  cannot  plead  together  with  it  a  hlTlaw  or^Sc 
special  plea,  either  to  the  whole,  or  to  part  of  the  charge.  (11)        advantage  of 

a  protectioD  S  Hawk.  P.  C.  390*  [((Q  The  stat.  4  Ann.  c.  16.  does  not  extend  to  penal  actk>n0 ; 
see  §  7.  3  Stra.  1044.  2  Wils.  21.  4  Term  R.  K.  B.  701.  jjl  Bos.  &  Pull.  222.||  A  qti  tatn 
information  cannot  be  quashed  upon  motion.    Stra.  953^ 

If  the  defendant  plead  nil  debet,  it  is  safest  to  say  expressly  Co.  Ent.  165. 

that  he  owes  nothing  to  the  informer,  nor  to  the  kin^ ;  for  if  he  ^^^H^^ 

only  plead  that  he  owes  nothing  to  the  informer,  it  may  be  3  j^ev.  375. 

objected  that  the  whole  declaration  is  not  answered.  Tuie  Cro. 

Car.  10, 11. 

If  diere  be  more  than  one  defendant,  they  ought  not  to  plead  «  Hawk.  P.C. 

joinUy,  c«6-567. 
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jointly,  that  they  are  not  gnflty,  bat  teterally,  that  neither  they 

nor  any  of  them  are  gniity,  4^. 
Hob.  218.  ^^  leems  that  either  nil  dibet^  or  not  gaQty,  is  a  good 

lTermR.463.  plea.] 
||See3Bot.&PiiU.  in.| 

9  Hawk.  P.  €•  If  the  sait  be  grounded  on  the  breach  of  a  statute  appearing 
c.  «6.  §  68.  |jy  matter  of  record,  nil  debet  is  not  a  good  plea. 
Cro.Eliz.  S61.  Wherever  a  suit  on  a  penal  statute  may  be  said  to  be  {a)  de- 
Roll.  Rep.  49*  pending,  it  may  be  pleaded  in  bar  of  a  subsequent  prosecutioDy 
158  la^Wh^n  1^^  expressly  averred  to  be  for  the  same  oflfence,  as  it  may, 
the  suit  shall  though  it  be  laid  on  a  day  difierent  from  that  in  tlie  fiimer;  and 
be  said  to  be  it  is  said,  that  a  mistake  in  such  a  plea  of  the  day  whereon  suck 
peD<iiD|>  Me  prior  suit  was  commenced,  will  not  be  £sital  on  the  issue  of  md 
^  96  *(^65  ^'  record^  if  it  wpear  in  truth  to  have  been  prior,  4^.  wmA  if 
and  mum  ^^^  informations  oe  exhibited  on  the  same  day,  they  may  mu- 
Whether  from  tually  abate  one  another,  because  there  is  no  prioriQr  to  attach 

the  time  of  the  the  right  of  suit  in  one  informer  more  than  in  the  other. 

pnrchaseor 

return  of  the  writ.    Salk.  89.   From  the  time  of  the  purchase  of  the  writ    [The  day  of  suing 

it  forth  u  the  commencement  of  the  suit.    3  Burr.  14S5.    Combe  v.  Pitt.    ||Notice  of.actioo 

has  been  held  no  commencement  of  it   S  Black.  R.  781.||    The  plea  vaut  aver  the  priority  of 

the  suit,  and  the  very  hour  of  its  commencement  may  be  shewn,  if  necessary.    Jackson  ▼• 

Oisling,  Stra.  1169.    3  Burr.  1483.] 

BredengiiitaM  [The  record  of  a  recovery  in  another  action  cannot  be  given 
T.  Harman,  |||  eyidenoe  on  nil  debet  i  for  if  it  be  pleaded,  the  plaintiff  may 
BuIL'Ni?Pri.  ^^^7  ^^  ^^^^  record^  or  that  the  recovery  was  by  fraud  to  defeat 
197.  (4th  ed.)   a  real  prosecutor,  which  he  cannot  be  prepared  to  shew  upon  tbe 

general  issue. 

If  the  defendant  plead  a  prior  recovery,  and  the  plaintiff  reply' 
IKn)  This  sta-    per  Jraudem^   and   such   recovery  be   found  to  be  fraudulent, 
tute  does  not    ^^  defendant  is  liable  to  two  years'  imprisonment  by  4  H.  7- 
^" where       c.  20.]  (fl) 
the  penalty  is  given  to  the  party  grieved.    1  Salk.  30.  9  Hawk.  P.  C.  S79.|| 

9  Roll.  Abr.  If  ^^  defendant  be  within  the  praoiso  of  a  penal  statute,  he  may 

683.  Vide  take  advantage  of  such  prodso  on  the  general  &sue,  in  a  suit  on 
9  Hawk.  P.C.  such  statute;  but  it  hath  been  holden  (even  since  the  statute  of 

tihff  h  ^^'  ^^  *^^^  ^'  ^  ^'^  ^^^  ^^  ^^  ^^^  matter  in  his  discharge  dependniig 
takeadvantage  ^^  ^  subsequent  statute,  he  must  plead  it  specially, 
of  it  by  virtue  of  the  statute,  without  pleading  it  specially ;  but  as  to  those  matters  to  which 
tbe  statute  doth  not  extend,  quare,  |If  the  same  act  that  imposes  the  penalty  contains  the 
proviso  of  exemption,  it  is  clear  this  may  be  shewn  on  the  general  issue.  4  Burr.  S984. 9469« 
And  it  seems  the  same  if  a  subsequent  act  contmn  the  exempting  clause.  1  Black.  930. ;  and 
see  9  Camp.  8S8.||  [The  defenmint  cannot  avail  himself  under  the  general  issue  of  any 
natter  that  goes  to  the  jurisdiction  of  the  Court.    4  Term  R.  109.] 

9  Hawk.  P.  C.  As  to  replications  to  special  pleas  to  informations  qui  tarn  in  the 
c.  26.  §  73.       courts  of  Westminster-Judlj  they  are  properly  made  in  the  name  of 

the  attorney-general  only;  and  such  replications  in  suits  at  assizes 
are  proper  in  the  name  of  the  clerk  of  assize  only :  also,  replica- 
tions to  general  issues,  on  such  informations  in  the  King's  Bench 
or  Exchequer,  may  be  in  the  name  of  the  attorney-general  only  • 
but,  generally,  the  plaintiff  only  replies  in  actions  qui  tam,-  and 
a  demurrer  to  a  plea  in  bar  to  an  information  qui  tarn  in  the 
informer's  name  only  has  been  received. 

Where- 
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Wherever  a  plaintiff  may  declare  tarn  pro  domitio  rege  quam  2  Hawk.  P.C. 

pro  seipso^  he  may  continue  the  same  form  of  words  both  in  the  c.  36.  §  7  j. 

joining  of  issue  and  in  the  venves  but  is  not  bound  to  do  it  unless  j")  Hawkins 

tie  fang  be  entitled  to  part  of  the  penalty,  (a)  ewcre,  Wie- 

ther  be  be  bound  to  do  it  in  this  case ;  for  there  are  precedents  to  the  contrary.  The  usoml 
fewi  M  Ae  planitiirs  replication  is,  **  and  tke  plaintiff  who  sues  as  aforesaid,  doth  so  likewise. 
"  ^e"  where  defendant  ofiert  issue.  If  the  plaintiff^  then,  ^  and  of  this  the  said  A.  who  sues 
"  n  aJontaH  V^  kmstffon  the  country^  ^c" 

Wheseaeveral  persons  ave  jointly  charged  for  an  oflfence  against  *  Roll.  Abr. 
isialBte^  wbi^  in  Us  own  nature  may  h^  committed  by  a  single  VT'so^^' 
penoOi  witiioiU  the  concurrence  of  any  other,  some  of  them  may 
be  Bfiqniitfd  and  others  found  guilty;  for  though  the  words  of  the 
uifivnistiiMi  be  joixit»  yet  in  juc^^ent  of  law  the  charge  is  several 
sgaimteacb  ddSsadant;  but)  if  one  only  be  informed  against^  as 
luring  •oft iided  oftener^  or,  in  a  higher  degree  than  is  proved, 
^sibr  having  been  absent  from  church  ten  months,  where  he  has 
been  absent  but  eight;  or  for  having  ingrossed  1000 quarters  of 
wheat,  where  he  has  Ingrossjsd  but  100;  be  may  be  found  guilty 
^  to  \rhat  is  proved,  and  not  guilty  as  to  the  residue,  for  such 
oSences  are  in  the  nature  of  trespasses,  which  it  is  sufficient  to 
prorefer  any  part;  but,  if  the  offence  consist  in  making  a  con- 
tract contrary  to  the  purview  of  a  statute,  as  in  the  case  01  usury, 
it  must  be  proved  as  it  is  laid. 

[Where  an  offence  made  penal  by  statute  is  in  its  nature  singtc,  Rex  v.  Clarke, 
aod  cannot  be  severed,  there,  the  penalty  shall  be  only  single,  ^^^P;  ?*^' 
Ao^h  several  persons  may  join  in  committing  the  offence.    But,  ^Tor  453**^' 
'here  the  offence  is  in  its  nature  several^  there  every  offender  fsfoy,  62. 
ij  separately  liltble  to  the  penalty.     Thus,  impounding  a  distress  nSee  Reeve  v. 
ii  a  wrong  plaCe,  against  the  statute  of  1  &  2  P.  &  M.  c.  1 2.  ^«>o|>  4  Barn, 
thoagh  done  by  many,  is  but  one  act,  and  shall  be  satisfied  by  ^^^'l* 

'^  forfeiture.  So,  under  the  statute  5  Ann.  c.  14*.  killing  a 
lare,  tbongh  several  be  concerned  in  it,  is  but  one  offence. 
Bat  die  OTOiicer  against  the  8  Geo.  1.  c.  18.  $  9.5.  of  obstructing 
icostom-bouse  officer  in  the  execution  of  his  duty,  is  several; 
Sid  every  offisnder  is  separately  liable  to  the  penalties  which  the 
«t  imposes,] 

•]The  plaintiff  in  declaring  on  a  penal  statute  must  expressly  Spieres  v.  Par- 
Mgative  the  exceptions  or  exemptions  contained  in  the  enacting  14^**^*"°^ 
ciaose  which  gives  the  penalty,  and  also  those  contained  in  any  p^^en,^*  ^'^ 
other  clause  to  wbicb  the  enacting  clause  refers;  but  not  those  6 TermR. 559. 
c^Uained  iaa  subsequent  proviso,  to  which  the  enacting  clause  Steel  v.  Smith, 
<lo«  not  refer,  nor  those  contained  in  a  subsequent  statute :   in  1  Barn.  &  A. 
^  last^eases  ii"  is  for  the  defendant  to  bring  himself  within  the  ^  ' 
cx«»ptiiig  pfcviscKJI 

[E)  Of  the   Judgment  on   such  Actions  or  Inform- 
ations. 

Where  by  statute  the  offender  is  to  forfeit  such  a  sum,  to  Andr.  139. 
be  divided  into  three  parts,  whereof  one  shall  go  to  the  ?^«^^k 
^|»  one  to  die  informer,  and  the  other  to  the  poor,  and  to  be  ^^^^  ^  Kdiw 
VolL  O  com- 
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880.  3  Andr.  oommitted  if  he  do  not  pav  k  within  su  jh  a  time,  the  judgment 
^^  w£^*  °^y  ^  general,  that  die  king  and  informer  shall  recover  the 
\wtat^^^^  whole,  without  mentioning  how  it  shall  be  distributed,  or  that 
buting  one  the  party  be  committed  for  nonpayment.  But,  if  it  mentkxk 
moiety  of  the  only  that  the  informer  shall  recover,  without  saying  anything 
penalty  to  the  of  the  king,  it  is  erroneous;  yet,  if  on  such  an  information,*  as 
the  ^ar  to  ^*  ^^  ^*"^>  ^®  informer  appear  to  have  no  right  to  any  part,  but 
the  poor,  di-  ^®  lung  ought  to  have  the  whole,  and  the  judgment  be,  that 
rects  that  the  the  defendant  forfeit  the  whole^  and  that  the  king  shall  have  one 
hifonner  shall  part,  and  the  informer  another,  ^c.  it  is  erroneous  only  as  to 
juSmenfthat  *"^^  ^^  clause,  which  distributes  the  forfeiture,  but  shall  stand 
the  informer  ^OT  the  first  clause,  that  the  defendant  shall  forfeit  the  whole,  (a) 
and  the  poor  Also,  if  there  be  no  clause  at  all  concerning  the  forfeiture,  in  a 
yhaUrecover  conviction  on  a  penal  statute,  but  only  a  judgment  quod  corwidus 
4  Sum  S0J8.  ^  ^^  ^^  sufficient,  for  the  forfeiture  is  implied. 
{a)  9  Hawk.  P.  C.  c.  S6.  §  76.  Adjudged  Mich.  5  G.  1.  [Wherever  the  act  expresses  the 
amount  of  the  penalty,  or  leaves  it  to  the  discretion  of  the  magistrate,  diere  must  be  a 
judjnnent  of  forfeiture  as  well  as  a  conyiction.  Rex  v.  Hawks,  Sd«.  858*  Fitzgib.  124.  Barnard. 
iLB.  81S.  But  where  the  act,  as  9  Ann.  c.  M.  sajrs,  "  That  the  offender  shall  forfeit  JSve  Hmet 
**  the  value**  &c.  all  the  judgment  the  court  can  five  is,  quod  eonvictut  eU^  and  a  new  action 
must  be  brought  upon  that  judgment  for  the  forfeiture.  In  recusancy  there  is  no  other  judg- 
ment.   Rex  V.  Luckup,  Stra.  1048. 

^Bun\soi8.  [A  judgment  in  a  popular  action  may  be  affirmed  as  to  one 
f"^?^^  ^:  party  and  reversed  as  to  the  other;  as»  where  damages  and  costs 
In,,,,  up*  ^w      ^gj^  given  on  9  Ann.  c  14.,  it  was  reversed  as  to  the  damages 

and  costs,  and  affirmed  as  to  the  debt. 
6  Term  R.  448.       If  the  jury  find  a  general  verdict  with  one  penalty  for  the 

plaintifi^  and  he  apply  it  to  one  count,  he  shall  not  be  permitted 
afterwards  to  apply  it  to  another  count,  though  the  former  were 
bad  in  law,  and  the  evidence  would  have  warranted  the  applica- 
tion of  it  to  any  other  count] 
Wahm  V.  J  Where  the  plaintiff  in  an  action  on  the  9  Ann.  c  U.  §2. 

7%tfn.  &  C.  recovered  treble  the  value  of  money  lost  at  play,  the  loser  not 
111.    '       '    having  sued  within  the  time  prescribed  by  the  statute,  and  a 

writ  of  error  was  brought  by  tne  defendant,  and  judgment  was 
affirmed  without  costs ;  it  was  held,  that  the  poor  of  the  parish 
where  the  offence  was  committed  were  entitled  to  one  moiety  of 
the  sum  recovered,  without  deducting  costs.  || 

(F)  In  what  Cases  there  shall  be  Costs. 

2  Keb.  781.       A  ^  informer  on  a  popular  statute  shall  in  no.  caae  whatsoever  I 
Roll.  Abr.  574.  have  his  costs,  unless  they  be  expressly  given  hun  by  such 

Ltitw.  SCO.       statute,  for  the  common  law  gives  costs  in  no  cases;  and  the'. 
&lk!*s(^%].    statute  of  GUmcester  gives  the  demandant  costs  only  in  cases  j 
4  cont.  Moor^    wherein  he  shall  recover  his  damages,   which  supposes   some^ 
65. 5  Lev.  374.  damage  to  have  been  done  to  the  demandant  in  particular,  which 
s  Inst.  288.      cannot  be  said  in  any  popular  action. 

2  Hawk.  P.  C.  But,  wherever  a  statute  gives  a  certain  penalty  to  the  part]!^ 
&  26.  §  57.  grieved,  he  is  entitled  to  his  costs  by  the  statute  of  Gloucester^ 
vide  the  au-     ^hich  gives  the  demandant  his  costs  in  all  cases  wherein  bei 

shall 
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shall  recover  his  damages  (a);  for  otherwise  it  would  be  in  Tain  thoritiei 
for  iiiffl  to  su^  since  in  many  cases  the  costs  would  exceed  the  ^K^  r>  ^ , 

P^'^y-  ||lH,Black.lO. 

7  rerm  R.267.|  (a)  Also,  where  a  statute,  introductiTe  of  a  new  law,  ghres  a  remedy  in  a  point 
Bot  remediable  at  the  common  law,  but  no  certain  penalty,  the  jury  may  consider  the  costSy  so 
e$  to  give  damages  accordingly.   S  Hawk.  P.  C.  Und. 

By  the  18  Eliz.  c.  5.  made  perpetual  by  27  Eliz.  c.  10.  if  (6)  Extends 
my  informer  or  plaintiff  (6),  on  a  penal  statute,  shall  willingly  only  to  a  corn- 
delay  hb  suit,  or  discontinue,  or  be  nonsuit,  or  shall  have  Uie  "^^^^^^^^ 
trial  or  matter  passed  against  himself  therein  by  verdict  or  judg-  party  grieved  ; 
ment  of  law,  he  shall  pay  to  the  defendant  his  costs,  charges,  yetifapmy 
aad  damages,  to  be  assiimed  by  the  court  in  which  the  suit  shall  gpered  brings 
6e.«empted,  *..(.)     '^  hha„"" 

befor  any  crffence  or  wrong  personal,  immediately  supposed  to  be  done  to  the  plaintiff  of 
piuQtifi;  or  whatsoever  tl^  nature  of  the  action  may  be,  if  the  plaintiff  m%ht  have  costs  in 
csejodg^Bient  should  be  given  for  hhn,  he  shall  pay  them  on  a  nonsuit,  or  verdict  against 
bia,byvirtaeof23  H.  8.  c.  15.  aod4Jac  1.  c.5.  Vide  S  Hawk.  P.  C  c.S6.  §59.  and  the 
aahorities  there  dted.  JMayor  of  Plymouth  v.  Werring,  WUles,  440.  College  of  Physicians 
^.  Harrison,  9  Bam.  Sc  C.  526.  aecJ^  [For  this  reason  the  costs  jf  a  nonsuit  were  awarded  to 
t^defeodaat  in  an  aetioo  by  theoarcy  crieved,  on  the  stature  of  ^  G.  1.  c.  S3.  Greetham  v. 
t^  Inhabitants  of  the  Hundred  or  Thrale,  3  Burr.  175I5.  That  the  plaintiff  is  in  such  case 
titled  to  costs,  see  Witham  ▼.  Hill,  3  Wills.  91-  and  Jackson  v.  the  Inhabitants  of  Calesworth, 
}  Tenp  R.  71.  B6  Term  R.  ZSS.  7  Term  R.  267.||  though  denied  bv  A»ton  J.  in  giving  Judg- 
aest  in  the  case  of  Wilkinson  qid  tarn  v.  Allott;  Cowp.  566.]  {e)  And  it  is  no  objection 
^^  PP7"%  ^e  costs,  that  the  court  had  no  jurisdiction  of  the  cause,  or  that  the  statute  on 
*tich  it  is  grounded  is  discontinued.    %  Keb.  106.     Vide  Hutt.  35. 

[There  is  a  praoiso  in  this  act,  that  it  shall  not  extend  to  any  9  Ld.  Raym. 
^jfficers  who  are  used  to  exhibit  informations ;  but  it  must  appear  2?.^  .^**^ 
ai  record  that  they  are  such  officers,  else  they  will  be  considered  ||7**Term  R.' 
^  common  informers,  and  affidavits  to  the  contrary  will  not  be  367.|| 

fitted. 

If  a  {MTosecator  qui  tarn  for  killing  game  does  not  reply,  ^^  9»*  '<n» 
<!tfendant  shall  have  costs,  for  this  statute  extends  to  informers  T'wjfiT^';^ 
«^  penal  statutes.}  Jltext^dlt; 

iubseqaent  statutes.    Willes,  392.  440.y 

|It  does  not  extend  to  give  costs  to  one  of  several  defendants,  i  Carr.  &  P, 
^  has  been  acquitted  where  a  verdict  has  been  given  against  *^^'  ^^* 
^  co^efendants.  I 
[A  prosecutor  not  going  on  to  trial  shall  pay  costs.  Cas.  Temp. 

3  Burr.  1304. 
Id  an  action  qui  tarn  on  the  5  Eliz.  c.  4f.  the  plaintiff  shall  pay  „.^      . 

*^*  V.  Stevens, 

Ld.  Raym.  1333.   Jeynes  qui  tarn  v.  Stephenson,  Barnes,  124. 

^lliere  there  is  any  reason  to  suspect  that  the  defendant  may  Parker  aui^A 
•^  his  costs,  if  the  plabtiff  should  fail  in  the  suit,  he  will  be  I* J^'^  jf^fj? 
Permitted  to  pay  the  issue  money  into  court  to  abide  the  event*  p^^j^  qy^tam* 
'Whether  the  plaintiff  can  in  such  case  be  compelled  to  give  y.Carran,2H. 
"^oirity  for  the  costs,  is  a  point  not  yet  settled,  there  being  a  Black.  S7.  Vide 
ifierence  of  opinion  in  this  respect  between  the  courts  of  Wesi^  ^^^fh^\**A 
^nn^^haU :  the  Courts  of  Common  Pleas  and  Exchequer  ^^ j'  IJg"  *®* 
^ding  the  negative^  whilst  the  affirmative  is  maintained  by  the  (9th  edit.}|| 
'^of  King^s  Bench. 

G  2  The 
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Knt^iish  ow  The  courts  have  refused  to  stay  proceedings  in  an  action  for 

Co'wix  S2i^      usuiy,  till  the  costs  of  a  nonpros  in  a  former  action  by  a  different 
^      '      plaintiff  against  the  same  defendant  were  paid.] 
JlSee  the  next  head  (G}.|| 

(G)  Whether  the  Penalty  of  a  Penal  Statute  may  be 

compounded  or  granted  over. 

isEliz.  C.5.  l^Y  the  18  Eliz.  c.5.  no  informer  or  plaintiff  shall  compound 
[a)  Extends  or  agree  with  any  that  shall  offend  (a),  or  shall  be  surmised 

only  to  coiD-  j^  offeno  agamst  any  penal  statute  {b\  for  such  offence  com- 

nicr»!  [Biit  it  ^1^^^*  ^^  pretended  to  be  committed,  but  after  answer  made  in 

extends  OQurt  to  the  suit,  nor  after  answer^  but  by  consent  of  the  court 

equally  to  in  which  the  information  or  suit  shall  be  depending;  on  pain, 

for  ?hrt^o?e^  that  whoever  shall  offend  contrary  to  the  true  intent  of  this 

penalty,  as  to  Statute,  or  shall  by  colour  or  pretence  of  process,  or  without 

gui  tarn  Mot'  process,  on  colour  of  any  offence  against  any  penal  law,  make 

mers.  Cowp.  any  comnposition,  or  take  any  money,  reward,  or  promise  of 

p"  c:  c  ^6^^'  reward,  for  himself,  or  to  the  use  of  any  other,  without  consent 

§77/(4)  Ex-  ^^  some   of  his  majesty's  courts  at  Westminster^  and  shall  be 

tends  as  well  thereof  convict,  shall  stand  in  the  pUlory,  S;c.  by  the  space  of 

to  subsequent  two  hours,  and  shall  be  disabled  to  sue  on  any  popular  or  penal 

penal  statutes    statute,  and  shaU  forfeit  lOt  4-^.    . 
as  to  those  ^  ^ 

which  were  in  being  when  it  was  made.  Hutt.  5S.    Also,  it  extends  to  the  compounding  of 

6uits  commenced  in  conrts  which  ha?e  no  jurisdicCiony  as  much  as  if  they  had  a  jurisdiction 

Keb.  106.    Sid. ail. 

4  H.7.  csa  jjBy  4  Hen.  7.  c.  20.  actions  popular  prosecuted  by  collusioi 

shall  be  no  bar  to  those  which  are  prosecuted  Vith  good  faith 
and  the  defendant  being  lawfully  condemned  or  attainted  of  covii 
or  G<dlusioiif  shall  suffer  imprisonment  for  two  vears.H 
21  Jac  1.  c.a.  By  the  fil  Jac  1.  c  3.  it  is  declared,  That  all  monopolies,  ani 
That  this  flta-  *^  commissions^  grants,  licences,  charters,  or  letters  patent,  of  o! 
fkmanceof  '^^^  the  6ole  buying,  selling,  4*^*  or  of  any  other  monopolies,  o 
the  common  of  powet,  liberty,  or  ikculty,  to  dispense  with,  or  to  give  licenc 
Uyf^vide  or  toleration  to  do  any  thing  against  the  tenor  or  purport  of  an 

-  ^o*^^^*^'  ^^*  ^  ^  P^®  '^  make  any  warrant  for  any  such  dispisnsatioi 
(r)  Sudi  jus-  ^'  ^  ^^  agree  or  compound  for  any  forfeitures  limited  by  an 
tices  by  such  ^Statute;  or  of  any  ffrant  or  promise  of  the  benefit  of  any  sue 
wammt  can  forieiture^  before  judgment  thereupon,  and  all  proclamations,  4 
make  such  tending  to  the  furtherance  of  the  same,  are  contrary  to  law,  ai 
for  t^ube  of  '"^^^^  •  ^^^  i^  ^  enacted,  That  monopolies,  and  all  such  commi 
the  tin^  only ;  siofis,  ^r.  shall  be  examined,  heard,  tried,  and  determined  b 
periad/Coket  and  according  to  the  common  laws  of  this  realm,  and  not  oth^ 
B^t'b  ^t*f  wise;  biait  is  provided  that  this  act  shall  not  extend  (c)  to  aj 
IS  Em.  guprh^  ^^^^^^  ^^  privy  seal  from  the  king  to  the  justices  of  eith 
they  xtiAy^tQ '  'bench,  or  the  Exchequer,  or  of  assize,  or  of  oyer  or  terminer  a 
leave  to  an  gaol-delivery,  or  peace,  or  other  justices  having  power  to  h< 
informer  to  n^^  determine  offences  against  any  penal  statute  to  compou 
w^S^  defend*  ^'  ^  forfeitures  erf*  any  penal  statutes  depending  in  suit  bef< 

the 


(6)  Whether  the  PenaUjf  may  he  compounded^  4^.  8  j 

tbem,  after  plea   pleaded :  Also  it  is  further  praoided,  That  the  rat  after  pica 

said  act  shall  not  extend  to  any  grants,  ij-r.  that  had  been  granted  P'^^'c^- 

concerning  the  licensing  of  taverns,  or   selling,    uttering,   or  c.  2^^5  82    fit 

retailing  wines   to  be  spent  in  the  house  of  the  party  selling  b  the  rule'of 

the  same,  or  concerning  the  making  of  compositions  for  snch  the  Court  of 

licences,  so  as  the  benefit  thereof  be  reserved  to  the  use  of  the  l^ing'«  Bench,  j 
L-      •  that  where 

^^^9FC*  they  give  leave 

tocoiDpoand^  the  king*s  half  of  the  composition  shall  be  paid  into  the  hands  of  the  muster  of 
tk  crown  office  for  the  use  of  his  majesty.  4  Burr.  1929.  The  giving  leave  to  compound  is 
ficretiooal  in  the  courts.  1  Stra.  167.  1  Wils.  79.  130.  It  hath  been  given  after  verdict  for 
the  plaintiff*.  5  Term  R.  98.]  ||In  a  later  case,  however,  the  Court  of  U.  P.  seemed  to  doubt 
thdr  power  to  give  leacve  after  verdict  without  the  consent  of  the  attorney-general.  In  alt 
mstifthey  said,  it  nvas  not  a  matter  of  course;  circumstances  must  belaid  before  them  to 
Bt54^-  them  that  the  defendant  was  entitled  to  such  an  indulgence.  1  Bos.  &  Pull.  I8.fl  [If  a 
(kendaat  obtain  a  rule  to  stay  proceedings  upon  payment  of  a  sum  agreed  upon  between 
H-n  and  the  pliunti£^  the  court  will  enforce  the  payment  of  that  sum  by  attachment. 
5TcnnR.«57.] 

{The  application  for  leave  to  compound  a  penal  action  must  iChitt.R.f8i. 
be  made  to  the  court  in  bank,  and  not  at  NisiPrius  on  the  trial 
of  the  cause. 

In  one  case  where  the  defendant  was  in  execution,  the  C!ourt  i  Stra.  167. 
c^Kmg's  Bench,  on  an  affidavit  of  his  poverty,  gave  the  plaintiff 
leaTc  to  compound  with  him. 

Bat  in  the  C.  B.  where  part  of  the  penalty  goes  to  the  king,  i  Taunt  103. 
the  consent  of  the  crown  must  be  obtained  before  the  motion  for  ^  Taunt.  968. 
leave  to  compound  can  be  granted,  whether  a  verdict  has  passed 
iff  the  plaintiff  or  not. 

It  is  discretionary  in  the  courts  to  give  or  withhold  leave ;  and  Tidd,  557. 

they  refused  it  in  an  action  on  the  25  G.  2.  c.  36.  for  keeping  a  ^^S\  ^^^n 
J.  ^  ,    ,     ,  '^    ®      2  Black.  R. 

dborferly  house.  1 1 57. .  ^^  ^ 

S  Smith,  195. 
On  a  han&Jlde  composition,  though  not  on  a  collusive  one,  the  1  Bos.  &  Pull. 
pkindff  may  be  allowed  a  reasonable  sum  for  his  costs;  and  in  ^i* 
compoanding  a  penal  action  on  the  post-horse  act,  which  gives 
costs  to  the  prosecutor,  the  Court  of  Common  Pleas  allowed 
Hn  to  receive  the  deficient  duties  not  amounting  to  40^.,  and 
^  costs  of  suit,  though  exceeding  together  the  40s.  paid  to  the 


But  where  no  costs  are  given  to  the  plaintiff,  as  in  an  action  sTaunt.ais. 
C3  the  statute  of  usury,  the  crown  is  entitled  to  a  moiety  of  the 
ima  agreed  to  be  paid  to  the  plaintiff  for  his  costs ;  for  whatever 
*^%  d^ndant  may  pay  under  the  name  of  costs  is  considered,  in 
&ct,  as  an  addition  to  the  penalty. 

When  leave  is  given  to  compound  a  qui  tarn  action,  it  is  a  (a)  R.  M. 
ecx^ral  rule  that  me  king's  half  of  the  composition  shall  be  paid  7  G.9.  K.fi. 
BU)  the  hands  of  the  master  of  the  crown  office  in  the  Kine'a  ^  ^""'  ^•2*-» 
3eQch(a),  or  one  of  the  prothonotaries  of  the  Common  Pleas  (6),  ^j^.r, 
^'  the  use  of  hb  majesty,  which  is  now  usually  done  beforethe  1154. 
f^  is  dravm  up.    And  where  the  defendant  in  a  qui  tarn  action  (6)  s  Black.  R. 
■''^aitied  a  rule  to  stay  proceedings  on  paying  a  sum  agreed  upon  *  >  ^*'  *  *  57. 
^veen  him  and  the  plaintiff,  the  Court  of  King's  Bench  con- 
^'^^rti  it  an  mdertaking  by  him  to  pay  that  sum ;  and  ibr  the 
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nonpayment  of  it  granted  an  attachment*  But  for  preventing 
any  doubt  in  future)  an  order  was  made,  that  ^'  every  rule  to  be 
drawn  up  for  compounding  any  qui  tarn  action^  do  express  that 
the  defendant  doth  undertake  to  pay  the  sum  for  which  the  court 
has  given  him  leave  to  oompound  such  action." 

So^  in  the  Common  Pleas,  where  a  defendant,  in  a  penal 
action,  obtains  a  rule  to  stay  proceedings  on  payment  of  part  of 
the  penalties,  the  court  will  grant  an  attachment  against  him  for 
nonpayment.  And  in  that  court  it  is  a  rule,  on  compounding 
informations  on  penal  statutes,  that  "  if  the  defendant,  after 
*•  composition  made  with  the  informer,  do  not  voluntarily  come 
*<  in  to  answer  unto  the  king  for  his  fine,  to  be  taxed  and  assessed 
<^  by  the  justices  of  this  court  for  his  majes^'s  use,  then  a  capias 
**  ad  satisfaciendum  Jinem  shall  be  awarded  against  him  to  compel 
"  him  thereunto ;  whereupon  the  fine  being  set  and  assessed, 
**  shall  be  presently  paid  in :  and  satisfaction  being  thereupon 
*'  made,  and  entered  by  the  prothonotary  upon  the  roll  of  the 
"  said  information,  shall  be  for  ever  a  fiill  and  final  discharge  of 
*'  the  defendant  for  the  same  ofience." 

The  plaintiff,  in  compounding  a  penal  action  by  consent, 
having  by  mistake  abandoned  a  good  cause  of  action,  the  Court 
of  Common  Pleas  refused  to  interfere  and  rescind  the  order 
made  thereon,  y 
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Co.  Lit.  S6»  a. 
6  Mod.  53.  54. 
{a)  Nor  IB  it 
any  objection 
that  such  ao» 


TT  has  been  observed,  that  for  every  rights  and  for  every 
injury  done  a  man  in  his  person,  reputation,  or  property,  the 
party  hath  a  remedy.     But  this  remedy  he  must  take  according 
^^     to  the  methods  laid  down  and  rules  prescribed  by  the  law ;  for 
tion  was  never   which  purpose  there  are  writs  fi*amed,  and  setUed  actions,  to 
brought  before;  which  he  must  apply ;  as  debt  upon  a  contract,  trespass  on  a 
u,  where  the     manifest  and  open  invasion  of  his  property,  S^.    But,  where 

the  law  has  made  no  provision,  or,  rather,  where  no  general 
•cjtioa  could  well  be  framed  before-hand,  (the  ways  of  injuring, 
and  methods  of  deceiving  being  so  various,)  every  person  is  (a) 
allowed  both  by  the  common  law  and  the  st  JVesim.  2.  13  £•  !• 
hindrndby^a  ^^^'*  ^  bring  a  special  action  on  his  own  case,  which  is  a 
stranger  from    liberal  action.  (6) 

entenng  the  preinisesy  brought  an  action  on  the  case  against  him ;  and  it  was  holden  to  lie, 
though  such  action  had  neTer  been  brought  before.  Cro.  Jac  478.  Roll.  Abr.  108, 109.  sRoU. 
R.  31 1.  Vide  6  Mod.  55.,  and  Litt.  §  108.  where /)ef  LiUkton^  no  action  having  been  brought 
on  the  statute  of  Merton^  it  is  to  be  presumed  no  action  will  lie;  and  Co.  Litt.  81.  b.  per  Ld. 
Cohe^  non-usage  is  a  good  interpreter  of  a  law.  ||See  Le  Caux  v.  Bden,  Doug.  594.,  and  1  Tern 
R.  5l7.||    But,  per  HoU  C.  J.,  wherever  an  act  of  parliament  gives  a  ri^ht^  the  oommon  ItM 

g'ves  a  remedy;  so,  where  the  common  law  gives  a  right,  or  makes  a  thmgan  injury,  the  sam< 
w  gives  a  remedy  or  action .   Salk.  80|  21.   6  Mod,  54.  See  note  (S}  to  Co.  I^  ai.  b.  (13ti 
edit.)   (b)  8  Burr.  R.  90«.  101 1,  lois. 

The» 


lessor  coming 
to  view  the 
lands,  to  see 
if  any  waste 
was  com* 
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Theseacdims  are  founded  on  some  fraud  or  deceit  in  contracU»  [Thev  me 
or  some  secret  injury  to  a  man's  right  or  property,  and  are  said  JJJJ'^^p^JjL 
to  arise  from  a  non-feasance,   maTe-feasance,   or  mis-feasance.  ^here  no 
But  as  this  division  seems  too  general,  I  shall  choose  the  follow-  breach  of  aajr 
ing,  as  more  proper  to  include  the  most  material  cases  that  fell  contract  is 
under  this  head,  referring  to  others  for  a  more  full  discussion  of  S^Jlyie 
several  particulars  relating  to  them.  ▼iolence  im- 

puted to  the  defendant.  5  Wooddes.  167.]  ||And  that  thcnr  lie  in  many  cases  for  breaches  of 
duty  sriflog  out  of  contract,  or  ex  quan  contraetu,  see  Cartb.  6S.  S  New  R.  365.  3  East,  69. 
IS  East,  452.    S  Marsh.  485.    3  Brod.  &  B.  54.|| 

(A)  What  Persons,  with  respect  to  the  Injury,  may 

bring  an  Action  on  the  Case. 

(B)  Against  whom  such  Action  lies. 

(C)  For  what  Injuries  an  Action  on  the  Case  will  lie ; 

and  herein  of  those  Cases  where  a  Man  may  be 
said  to  suffer  Damnum  absque  injurid. 

(D)  At  what  Time  the  Right  of  Action  shall  be  said  to 

have  accrued. 

(E)  Of  Actions  on  the  Case  for  Fraud  and  Deceit  in 

Contracts,  on  an  implied  or  express  Warranty. 

(F)  Of  Actions  on  the  Case  for  Injuries  to  a  Man's 

Person,   Property,   Right  or    Privilege:    And 
herein, 

L  Where  an  Action  on  the  Case  will  lie  against  Officers 

and  Minivers  of  Justice. 
ir  Where  Case  will  Ue  for  Torts  and  Irywries  commiHed 

bjf  Persons  contrary  to  the  Duty ,  of  their  Trades  and 

-Callings* 

(G)  Where  an  Action   on  the   Case  will  lie  for   a 

Nuisance,  and  therein  of  the  Inconvenience  of 
multiplying  Actions. 

(H)  Where  an  Action  on  the  Case  wUl  lie  for  a  Con- 
spiracy, and  oppressive  Proceedings  in  Pro- 
secutions and  Suits  at  Law. 

(I)  Where  Case  will  lie  though  the  Party  injured  has 
another  Remedy. 

(K)  Where  Case  will  lie  though  the  Wrongdoer  be 
punishable  criminally. 


G  4  (X)  What 


tS  ACTIONS  ON  TttE  CASE. 

(A)  What  Persons,  with  respect  to  the  Injury,  iitay 

bring  an  Action  on  the  Case. 

Built.  68.  T  F  -/<.  delivers  goods  to  B.  to'deliver  over  to  C,  and  B.  does  not 

^^^'•***\  deliver  them  over  accordingly,  but  converts  them  to  his  own 

they  coul?not  "^^»  either  A.  or  C.  may  have  an  action  against  B.  but  both  shall 
Join.  not  have  an  action,  but  he  that  first  begins  his  action  shall  go  on 

with  the  same. 
s  her.  209.  If  A.  is  seised  in  fee  of  the  reversion  of  a  dose,  expectant 

Vide  2  Roll,  upon  a  term  for  years,  and  B.  is  possessed  of  another  close 
^*R  ^^2141  adjoining  thereto,  between  which  closes  there  runs  a  rivulet,  and 
ace,  (a)  So,  if  ^'  Stops  it,  per  quod  the  close  of  A.  is  surrounded,  so  that  the 
A.  leases  a  timber-trees,  Sf"^.  become  rotten,  A  in  respect  of  the  prejudice 
house  to  S»  to  the  reversion,  and  the  termor,  in  respect  of  the  possession^ 
for  years,  and    ^^^  ^f  ^j^^  shade,  shelter,  Ac.  may  each  (a)  have  an  action ;  and 

this  IS  burnt  *•  r    *•  •         -.  •  u      -.    al     \l 

down  through    satisfaction  given  to  one  is  no  bar  to  the  other. 

the  neglect  of  a  neighbour,  A.  may  have  an  action  for  the  damage  to  his  inheritance,  and  B. 
for  that  to  his  possession.  3  Lev.  360.  But  see  6  Ann.  c.  31.  §6.  made  perpetual  by  10  Ann. 
c.  14.  §  I,  by  which  thb  remedy  is  taken  away. 

Provost,  &c.  II  If  the  tenant,  or  a  stranger,  do  a  present  injury  to  the  estate 

of  Q"^^"!^  of  the  reversioner,  the  reversioner  may  have  this  action  against 
fordTwalK    ^^^'  pending  the  term.|| 

14  East,  489.  pjackson  v.  Pesked,  1  Maule  &  S.  255.  Peyton  v.  Mayor  of  London,  9  Bam. 
&  C.  725. ;  and  see  10  Barn.  &  C.  145.     1  Moo.  &  Malk.  350.1| 

If  a  master  of  a  ship  brings  an  action  on  the  case^  and  declares 

that  the  ship  was  laden  with  corn  in  such  a  harbour,  ready  to 

sail  for  DantziCf  and  that  the  defendant  entered  and  seized  the 

ship,  and  detained  her,  per  quod  impeditus  et  obstructusfuit  in 

viagio ;  this  action  well  lies,  for  the  master  has  not  the  property 

Salk.  10.  pi. 4.  of  the  ship,  but  the  owners;  and  he  is  only  a  particular  officer^ 

Ld.Rayin.558.  mjj  ^an  only  recover  for  his  particular  loss :  yet  he  mieht  have 

Gdnce?  brought  trespass,  as  a  bailiff  of  goods  may,  and  then  as  bailiflPhe 

could  only  have  declared  on  his  possession,  which  is  sufficient  to 
maintain  trespass. 
RolUAbr.  98.         If  a  servant  is  cosened  of  his  master's  money,  the  master  may 
So^if  n^sur^-^     have  an  action  on  the  case  against  the  cosener. 

geon,  in  considcratioa  of  a  sum  of  money,  undertakes  to  cure  rov  servant  of  a  hurt,  and  he 
applies  unwholesome  medicines  thereto,  on  purpose  to  make  the  wound  worse,  by  wfaicb 
I  lose  the  service  of  my  servant  for  a  long  time,  I  may  have  an  action  on  the  case  against  the 
surgeon.  Roll.  Abr.  98.  Roll.  R.  1 24.  8.  C.  adjorn,  2  Bulst.  359.  S.  C.,~and  auoad  the  pblne 
of  law,  the  court  inclined  for  the  plaintiff)  but  for  default  in  the  pleadings  adjourned.  Anci 
af\cr  it  was  ended  by  composition.  Roll.  Abr.  88.  ||See  tit.  Matter  and  Servant  U^W 
and  (0).I| 

Roll.  Abr.  97,  If  a  bailiff  errant  takes  J,  S,  in  execution  upon  a  capias  ad 

^*-  s^P^*'  ^(^tisfaciendum^  at  the  suit  of  J.  D.  and  after  J,  5.  escapes  by  a 

xaxtteA  per  cur,  rescue  of  himself,  the  sheriff  ipay  have  an  action  upon  the  case 

{a)  But,  if  such  against  him  for  this  escape,  for  he  is.  thereby  chargeable  {b)  over 

a  prisoner  for  this  to  J,  D.  and  this  escape  made  from  his  bailiff  was  an 

Ji^r^'^r  ""***''  escape  from  himself. 

hffofafran-  *^  ^  '^ 

chise,  escape  from  the  bailiff,  the  sheriff  f>hall  not  have  an  action  upon  the  case  agaiosl  hiai^ 

because  he  is  not  chargeable  over :  but  the  bailiflTonly  is  chargeable.    For  this  vide  Roll.  Abr. 

or,  98,  99.  Oro.  Eiiz.  t6,  Ik9.    Moor  .432.  and  tit.  Eteape  m  Ohil  Qaes, 

ir 


(B)  Agcdml  wham  such  Action  lies.  89 

If  a  man  gi^es  moaej  to  his  servant  to  carry  to  such  a  place,  ^ide  head  of 
nd  he  is  rwbed,  the  master  cannot  bring  case  against  him,  for  ^!^f!f% 
a  servant  only  undertakes  for  his  diligence  and  fidelity,  and  not  VoL  y. 
for  the  strength  and  secority  of  his  defence. 

fiuty  if  ^  is  employed  by  B*  to  sail  from  England  to  the  Sid  898. 
hdieSy  and  A.  covenants,  that  he  or  his  servants  will  not  thence  Huitey  and 
import  any  calicoes^  S^c.  and  A.  retains  C  as  his  servant  in  this  \^^ov^h 
voyage,  and  acquaints  him  with  the  covenant,  and  notwith-  s.C. RolLAbr! 
standing  C.  &lsely  and  fraudulently  brings  thence  certain  ea/f-  los.  S.p/ 
coo,  Sfc.  A.  shall  have  an  action  against  C  ;  for  though  no  action 
lies  by  a  master  for  the  bare  breach  of  his  command,  yet,  if  a 
servant  does  any  thing  falsely  and  fraudulently  to  the  damage  of 
his  master,  an  action  will  lie. 

[An  action  on  the  case  for  goods  lost  may  be  maintained  ])g^  ^^  j^r. 

against  a  carrier  either  by  the  consignor  or  consignee ;  and  it  dan»  s  Burr. 

may  be  brought  by  the  former,  notwithstanding  a  private  agree-  >^?o*  Moor  v. 

meot  between  him  and  the  consignee,  that  the  carriage  should  be  ^^^'^d 

paid  by  the  latter;  for  the  carrier  is  liable  upon  his  agreement.]  559,    phe 

<ioct7iiie  that  the  action  nay  be  brought  either  b^  the  consignee  or  the  consignor  seema 
aofooDd.  The  question  is  governed  by  the  consideration  in  whom  the  property  of  the 
^oods  is  Tested ;  and  it  is  now  settled  that  if  the  goods  were  ordered  to  be  delirered  to  a  car« 
ner,  whether  a  particular  carrier  be  named  or  not,  they  vest  in  the  vendee  by  delivery  to  the 
carrier,  and  the  action  against  the  carrier  for  their  loss  must  be  ia  the  name  of  the  vendee* 
IX&wes  V.  Peck,  8  Term  K.  330.  Dutton  v.  Solomonson,  3  Bos»  &  Pull.  588;  and  see  Jacobs  r. 
Ndlsoo,  3Taunt.42J.  And  though  the  consignor  pay  for  the  booking  of  the  goods,  or  be 
iiible  for  the  carriage  to  the  carrier,  these  circumstances  have  been  held  to  make  no  difference. 
8  Term  R.  S30.  King  v.  Meredith,  2  Camp.  639. ;  and  see  Brown  v.  Hodgson,  s  Camp.  56. ;  but 
fee  cmdrh  the  cases  above  referred  to.  5  Burr.  S680.  1  Term  R.  659.,  and  3  Camp.  990.  Bnt 
if  the  vendor  is  induced  by  a  fraud  of  a  swindler  to  deliver  goods  to  a  carrier  for  nim,  and  the 
orrier  by  negligence  lets  him  get  possession  of  them,  the  vendor  may  sue  the  carrier  in  his  own 
name;  for  no  property  in  such  case  passes  out  of  the  vendor.  DuSy,  Budd,  3  Bro.  &  Bing. 
177.  0  Moo.  469-0 


(B)  Against  whom  such  Action  lies. 


I 


F  the  servant  of  a-tavemer  sells  wine  to  another  which  is  cor-  9  H.e.  sz,  b. 
ranted,  an  action  upon  the  case  lies  against  the  master  (a),  Aoll.  Abr.  95. 

thonsh  he  did  not  command  the  servant  to  sell  it  to  any  par*  ^'  ^*  j')  ^"^ 

^    ,0  ,,.  "^   '^      no  action 

ticohir  person.  (6)  lie.  against 

^  Mrvant.  Roll.  Abr.  95.  So,  if  an  attorney  in  an  action  of  debt,  knows  of,  and  was  a  witness 
^  a  rdease  of  the  debt  made  before  the  action  brought  for  it,  yet  no  action  lies  against  the 
sttornev,  for  he  acted  only  as  a  servant,  and  in  the  way  of  his  calling.  1  Mod.  209.  per  curiam. 
Hc^f  s  Black.  R.  869.  {fi)  If  a  servant  sells  an  unsound  horse,  or  other  merchandize  in  a  fair, 
^  action  lies  a^inst  the  master,  unless  he  commanded  him  to  sell  to  a  particular  person. 
» H.  6.  55.  Roll.  Abr.  95.  S.  C.  Poph.  1 43.  S.  C.  cited.  8  Roll.  R.  6.  S.  C.  cited.  But,  if  by 
tltf  command  and  covin  of  the  master  he  sells  to  a  particular  person,  an  action  lies  against  the 
naster,  for  it  is  then  his  own  sale.  9  H.  6.  53.  Fitz.  Action  sur  le  Case,  5.  S.  C.  RolE  Abr.  95. 
Bridj^.  128.  S.  C.  cited.  Sed  qu.  In  the  former  case,  if  the  servant  warrant  a  horse  sound 
vben  he  is  unsound,  and  receive  a  sound  price  of  the  buyer,  whether  the  master  is  not  bound 
by*  the  warran^  of  the  servant,  and  liable  to  an  action?  Ijlt  is  now  held,  that  if  a  servant  ia 
^ioployed  by-lua  snaater^to  sell  a  horse,  he  has  an  tmp/itfd  authority  to  warrant  it,  and  the  master 
t&  bound  by  hia  warranty.  Alexander  v.  Gibson,  2  Camp.  BSS. ;  and  see  5  Esp.  Ca.  7S.  1  Dow* 
P.  C.  45.  3  Term  R.  76 1 .  15  East,  45.,  and  tit.  Matter  and  Servant  (K),  Vol.  V.  The  doctrine 
t^  a  sound  price  given  implies  a  warranty  is  now  exploded.  S  East,  399.|| 

So^  if  a  goldsmith  makes  plate,  wherein  he  mingles  dross,  so  FiieCro.  Jac» 
tittt  it  is  not  according  to  the  standard,  and  by  his  servant  sells  ^^g^J^^' 

it; 
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ipeo6er,  ki  which  it  was  decide  that  the  post-master  was  liable  only  for  actual  personal 

neglect  or  miKonduct.  Cowp.  754.  And  case  lies  against  a  dei>Qty  post-master  for  a  personal 
misfeasance.  Rowning  v.  Goodchild,  3  Wiis.445.  2  Black.  R.  906.  S.  C]  iJSee  Gidley  t.  Lord 
Palmerston,  z  Brod.  &  B.  275.11 

Cheetham  v.  [An  action  for  not  repairing  fences,  whereby  a  party  is  dam- 

Uampscm,         nified,  cannot  be  brouglit  airainst  the  owner  of  the  fee,  who  is  not 

in  possession,  but  lies  only  against  the  occupier.] 
Alleyn,  5.  fer        If  one  slanders  my  title,  whereby  I  am  wrongfully  disturbed 
HaU.\Sedv^  in  my  possession,  though  I  have  a  remedy  against   the  tres- 
Vicars  v.Wil-    p^ssor,  yet  I  may  have  an  action  against  him  that  caused  the 
8Bol!&Pull/  disturbance. 

284.,  and  Cro.  Jac»  471.|| 

Roll.  Abr.  90.        If  I  deliver  my  horse  to  a  smith  to  shoe,  and  he  delivers  him 

^'![^  ^^^l^^    to  another  smith,  who  pricks  him,  I  may  have  an  cuction  on  the 

w^  delivers      ^^^  against  him,  though  I  did  not  deliver  the  horse  to  him, 

them  to  B.  to  keep  to  the  use  of  A^  and  B.  wastes  them,  I  may  have  an  oc/ion  upon  ike  ea§e 
against  B.  though  I  did  not  deliver  them  to  him.    Roll.  Abr.  90. 

Schinotti>.  ..  [An  action  on  the  case  will  lie  against  the  commissioners  of 
Bmnsted,         ^^  lottery,  for  not  adjudging  a  prize  to  the  person  entitled  to 

^^°^   '      '  receive  it. 
Blake  v.  Lan-        It  will  lie  against  a  person  who  receives  or  continues  to  employ 
S'*'«l'^ISe*     ^^  servant  of  another  after  notice,  though  he  did  not  originally 
tiuMast^and  «ntice  him  away.] 

Sertant[0)]\ 

Sutton  V,  HA  person  acting  in  a  public  function  which  he  is  compellable 

C^ke,  to -execute  gratuitously,  using  his  best  skill  and  diligence,  and 

^  d  iM^  Har-    ^^^^^S  without  malice,  is  not  liable  for  consequentifd  damages 
mn  V.  Tag."     occasioned  by  bis  actj 
penden,  l  East*  5S5. 

(C)  For  what  Injuries  an  Action  on  the  Case  wili  lie ; 
and  herein  of  those  Cases  wherein  a  Man  may  be  said 
to  suffer  Damnum  absqice  injuricU 

TTNDER  this  division  various  cases  may  be  comprehended  ; 
^  but,  as  several  of  them  fall  under  others,  I  shall  here  only 
observe,  that  though  in  some  cases  an  injury  happens  to  a  man 
in  his  property,  by  the  neglect  of  another,  yet  if  by  law  he  was 
not  obliged  to  be  more  careful,  no  action  will  lie. 

Leon.  835.  As,  if  a  man  finds  butter,  and  by  bis  negligent  keeping  it 

Owen,  141.       putrifies,  yet  no  action  will  lie. 

Cro.  Eli2. 919.      Or,  if  a  man  finds  garments,  and  by  negligent  keeping  they 

are  moth-eaten,  no  action  lies. 

Jd.  ibid.  So^  if  a  man  finds  goods,  and  loses  them  again ;  or  if  he  finds 

a  horse,  and  gives  him  no  sustenance,  no  action  lies;  for  iik 
these  cases  the  law  has  laid  no  duty  on  the  finder :  for  it  would 
be  too  rigorous  to  oblige  him  to  be  charitable  in  behalf  of  a  care^ 
less  owner* 

Roll.  Abr.  $.         But,  if  be  makes  gain  and  a^^ant^e  of  the  things  he  finds; 

1  LepB.  M4.     as  if  he  rides  the  hone,  or  if  he  abuses  the  things ;  as  hy  putting 

paper 
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paper  into  water;  or  if  be  kills  sheep,  S^c.  be  shall  answer  for  Cro.BIiz.  sid. 

them.  g9,"^»-  ^^^• 

Stiie,  261. 

If  ^  hires  B.  to  carry  a  load  of  timber  from  one  town  to  another  2  Lev.  1 96. 
to  be  unloaded  there,  at  such  a  place  as  A.  shall  appoint,  and  J5.  Virtue  and 
gi?es  notice  to  A.  that  he  will  brine  it  such  a  day,  and  requests  ?[o®cYf°^" 
him  to  appoint  a  place  where  he  shall  lay  it,  and  he  brings  it  3  Keb.  766. 
accordingly,  bat  A,  will  not  appoint  any  place  where  it  shall  be  S.C.  adjudged. 
laid,  so  that  the  horses  of  B,  are  kept  so  long  in  the  cart,  that 
being  hot  they  catch  cold  and  die ;  yet  B,  shall  have  no  action 
against  A,  for  he  might  have  taken  his  horses  out  of  the  cart  and 
walked  them,  or  put  them  in  a  stable,  or  if  A,  would  not  have 
appointed  a  place,   as  soon  as  he  came  there,  he  might  have 
unloaded  in  any  convenient  place,  so  that  the  injury  the  horses 
received  was  through  his  own  default. 

jThe  being  delayed  four  hours  by  an  obstruction  in  a  high-  GreasI^  y. 
way,  and  the  being  thereby  prevented  from  performing  the  same  Colling/ 
journey  as  many  times  in  a  day  as  if  the  obstruction  had  not  *Eling.«€s.; 
existed,  is  a  sufficient  injury  to  entitle  the  plainti£f  to  sue  the  v°m^^^^ 
obstructor.  4'Maulc'  &  S. 

^  101. 

If  the  proximate  cause  of  the  injury  to  the  plaintiff  be  his  own  Butterfield  v« 
unskilfulness  or  want  of  care,  he  cannot  sue  the  defendant,  though  Forrester, 
the  primary  cause  be  the  defendant's  wrongful  act ;  thus  where  pj  ^^  ^^• 
the  plaintiff  was  riding  violently  and  without  ordinary  care,  and  Adam 
rode  aminst  an  illegal  obstruction  in  the  highway,  it  was  held  a  Taunt  51c 
he  could  not  maintain  an  action. 

An  action  on  the  case  will  not  lie  against  a  person  suing  out  Scheibel  v. 
a  writ,  if  he  neglect  to  countermand  it  after  payment  of  the  debt,  Fairbain, 
nnless  malice  be  averred.     Without  an  averment  of  malice,  it  1  Bos.  &  Pull. 
should  seem  that  courts  wtU  scarcely  subject  a  party  to  damfiges  ?y?*.  ^^^  ^* 
for  mere  non-feasance.  3  E  J^^^^  ^  4 

Gibson  v.  Chaters,  2  Bos.  &  Pull.  199. ;  and  Bee  l  Moo.  92.    5  Price,  1. 

Bat  if  an  execution  creditor  refuse  to  accept  from  the  debtor  Crozer  v.  Pill. 

who  is  in  custody  the  debt  and  costs  when  tendered,  and  to  sigp  i"g*  ^  Bam.& 
an  authority  to  the  sheriff  to  discbarge  the  debtor,  an  action  on      ^^* 
the  case  lies  for  maliciously  refusing,  and  the  refusal  to  sign  the 
discharge^  is  evidence  of  malice  in  the  absence  of  circumstances 
to  rebnt  the  presumption.  || 

If  it  be  damnum  absque  in/iirid^  no  action  on  t/ie  case  lies  (a) ;  {a)  Damnum 

as  if  a  school  be  set  up  in  the  same  town  where  an  ancient  school  ^*^^  injuria^ 

has  been  time  out  of  mind,  by  which  the  old  school  receives  SSiTnM  boar 

damage,  yet  no  action  upon  the  case  lies,  because  it  is  lawful  for  an  action, 

a  roan  to  teach  where  he  pleases ;  and  this  is  for  the  ease  of  .the  ^  Mod.  4S. 

neiMile.  P^  GotddJ. 

»^^^^  3  BuUt.  95. 

llH.4.47.    S3H.6.  I4.b.   Fits.  Act]oniurleGa8e,9S.  6.C.  Bn>.42.S.O.  Noy,  184.S.C. 
Nof^  I04rf  8.  CL.cited  KoUL  Abr,  107.   Mod.  69.  SL  P.per  Twuden  argvewh* 

So^  if  I  retiMn  a  master  in  my  house  to  instruct  my  diildten^  11 H.  4. 47. 
tbobjKb  th»  be  to  the  damage  of  the  eommqu  master,  yet  no  R«*l'Afcr,io* 
actiwirS.  -^  .        aa.  . 

So, 
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Roll.  Abr.  107.  S09  !f  I  have  a  mill,  and  my  neighbour  builds  another  mill 
Hardr.  I6S.  upon  his  own  ground,  per  quod  the  profit  of  my  mill  is  diminished, 
Noy*  1 84  ^*  yet  no  action  lies  against  him ;  for  every  one  {a)  may  lawfully 
(a)  But,  if  I      erect  a  mill  on  his  own  ground. 

have  had  a  mill  by  prescripdon  in  my  own  land,  if  another  erects  a  new  mill  upon  his  own 
land,  if  this  draws  away  the  stream  from  my  mill,  or  stops  it,  or  makes  too  great  a  quantitr 
of  water  run  to  my  mill,  by  which  I  receive  damage,  so  that  my  mill  cannot  grind  as  much 
as  it  was  used  to  do,  I  shall  have  an  aciUm  on  the  case  against  lum.  92  H.  6. 14.  Dyer,  S48. 
Roll.  Abr.  107. 

89  H.  6. 14.  If  a  man  hath  a  house  upon  his  own  ground  by  prescription^ 

107  But  ^f*I  y^^  ^^  ^  build  a  house  upon  my  own  ground  next  adjoining,  no 
had' a  house      action  lies  against  me. 

by  prescription  upon  my  ground,  another  cannot  erect  a  house  upon  his  own  ground,  so  near 
to  It  as  to  stop  the  light  of  my  house.  SS  H.  6.  15.  9  Co*  59.  Bland's  case,  BulsL  115. 
Hut.  136.    Roll.  Abr.  107.    S  Roll.  Abr.  14J.    3  Leon.  95. 

29  H.  6.  14.  If  I  have  100  acres  of  pasture  in  a  town,  and  before  this  time 

R  u'  Ab^'  107   °^  ^^^  ^^^^  ^^^^  ^^  ^^y  pasture  within  the  same  town,  and 

those  of  the  town  have  used  to  agist  their  cattle  in  my  pasture, 

and  another  that  has  freehold  within  the  town,  converts  his  arable 

land  into  pasture,  so  that  those  of  the  town  agist  their  cattle 

there,  per  quod  this  is  a  damage  to  me,  yet  I  cannot  have  any 

remedy  against  him ;  for  it  is  lawful  for  him  to  make  the  best 

advantage  he  can  of  his  own  land. 

Governor  &c      t^^  ^  sustain  an  injury  by  the  act  of  commissioners  appointed 

of  the  British   by  an  act  of  parliament,  without  any  excess  of  their  jurisdiction. 

Cast  Plate-       no  action  lies  either  against  the  commissioners  or  the  persons 

glass  Mulufac  acting  under  them.] 

tory  V.  Mere-  °  -• 

dith,  4  Term  R.  794.    ||8ee  Harris  v.  Baker,  4  Maule  ft  S.  27.    Hall  v.  Smith,  9  Bing.  156. 

Boulton  V.  Crowther,  S  Bam.  &  C.  703.;  and  see  Jones  v.  Bird,  5  Bam.  &  A.  837.|| 

(D)  At  what  Time  the  Right  of  Action  shall  be  said 

to  have  accrued. 

Roll.  Abr.  98.  1  F  j1  sells  sheep  to  J5.  affirming  them  to  be  his  own,  whereas 
Cro.  Jac.  474.  -^  they  belong  to  C,  B.  may  have  an  action  against  JL  for  his 
S.C.    3 Term  deceit,  before  C.  hath  seized  the  sheep,  or  interrupted  him; 

because  they  are  things  transitory,  and  therefore  the  action  lies 
before  interruption :  tor  if  he  should  stay  till  C.  interrupted  him, 
he  may  be  dead  before,  or  other  disadvantage  may  happen. 
Cip.  Elis.  S3,        If  A.  recovers  in  debt  against  B.  and  thereupon  a  capias  ad 
adjudged.         satisfaciendum  is  directed  to  G  the  sheriff  of  N.  to  take  J5.  ia 
adjulfei         execution,  which  is  accordingly  done,  and  after  JB.  rescues  him- 
self, per  quod  C.  becomes  liaole  to  answer  for  the  debt ;  now  C 
mav  have  an  action  against  B*  before  A.  sues  C. ;  for  the  rescue 
and  escape  was  a  wrong  to  C,  and  he  is  always  chargeable  to  A.* 
for  it ;  and  if  C  must  stay  till  sued  by  A.^  B.  may  die  in  the 
Interim,  or  fly  his  country. 
Raym.  194.  A»  brings  an  action  against  B.  in  which  C.  is  attorney  for  AL^ 

aSf^"  ^  *"*^  ^^^  verdict  for  A.^  C.  enters  judgment  before  the  rules 
688.S.C.  ad-  (^^^i^^Dg  ^  ^e  course  of  the  court)  are  out,  per  quod  B.  is 
joura.  8  kebi    prevented  from  moving  an  arrest  of  judgment,  and  whether  JS. 

may 
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nttjhave  an  acdon  against  C  was  doubted ;  and  Twisden  thought  ^^^^  g^  q  ^. 
it  hard  the  attorney  snould  be  sued  after  the  judgment  b  set  aside^  journ,  it  ap- 
Bat  ncie,  it  does  not  appear  in  the  case,  as  reported  by  Baymandj  pearinff  that 
othcrwrise  than  from  what  Twisden  said,  that  the  judgment  was  the  ja^ent 
set  aside  before  the  action  brought-  bSbrf  JT 

brtxifht  htt  action. — An  action  brought  against  the  plaintifTs  attorney,  for  entering  judgment 
fSaiost  the  defendant,  when  the  court  ordered  a  ntmproi.  Hut.  185.  and  yet  it  appears  the 
jadgment  was  set  aside  before  the  action  brought. 

If  a  man  forges  a  bond  in  my  name,  it  is  possible  I  may  be  Hob.  867. 
damnified  bjr  it,  but  till  it  be  put  in  suit  against  me  I  cannot  |  ^^:  ^ 
bring  an  action  against  the  forger.  where  bj  the 

plttodff*s  own  shewing  he  had  no  right  of  action  at  the  time  of  bringing  it.  Fide  C^rtn.  1 13. 
aod  tit.  Error. 

|The  cause  of  action  accrues  at  the  time  when  the  tortious  Granger  ▼. 

act  is  done  by  the  defendant,  so  that  the  statute  of  limitations  then  Geoige, 

b^Ds  to  run,  although  the  plaintiff  may  not  in  fiict  know  of  the  ^  Bam.  &C. 

act  till  long  after  ;'unless  indeed  the  defendant  is  guil^  of  fraud  in  ^^* '  *"**  *®® 

concealing  the  act  from  the  pktintifTs  knowledge,  m  which  case  the  McCarthy. 

cause  of  action  would  seem  to  be  complete  only  on  the  plaintiff^s  3  Barn.  &  A. 

knowledge.    Where  an  act  is  done  not  in  itself  tortious,  and  some  ^^^   Brown 

timeafier  consequential  damage  arises  to  the  plaintiff  fVom  it,  the  2  Br^^  b 

caose  of  action  does  not  accrue  (^r)  till  the  damage  happens.  R        73. .  ^^d  see 

3  Brim.  &  A.  388.  (a)  Roberto  v.  Read,  16  East,  915.  Gillon  v.  Boddtagton,  1  R.  &  Moo, 
16].;  and  see  5  fiam.  &  A.  448. 

(£)  Of  Actions  on  the  Case  for  Fraud  and  Deceit  in 
Contracts  on  an  express  or  implied  Warranty. 

|I(See  Addenda  to  tit  Fraud.) I| 

1.  On  an  implied  Warranty  in  Ixaw^ 

TF  there  be  a  communication  between  A.  and  A  for  the  buying  RoU- Abr.  so. 
of  certain  sheep,  and  A  the  vendor  (a),  says  they  are  his  own  g'^    4*B^& 
sheep,  when  in  truth  they  are  the  sheep  of  another ;  whereupon  C.108.  siEasty 
A.  buys  them  of  A  though  A  made  not  any  express  warranty  of  314.    (a)  In 
the  sheep)  yet  an  action  upon  the  case^  in  nature  of  deceit,  lies  ^^  action  for 

»pi«««I>™-  ^  seStotL 

plmitiff  a  horse  that  was  not  the  defendant's  own  horse,  the  plaintiff  must  prove  that  the  defend- 
ant knew  him  not  to  be  his  own  horse.  Allen,  91.  Keb.  53S.  but,  guetre;  ^  vide  Carth,  90.  and 
SalL  SIC,  that  the  having;  possession  of  any  penonal  chattel,  and  mnning  it  to  be  his,  amounts 
to  warrant ;  and  an  action  lies  on  the  affirmation.    Per  Holt  C.  J.    Sea  ace,  S  Term  R.  37, 

I  The  law  rabes  an  implied  promise  on  the  part  of  a  sheriff  Prto  v.  Blades, 
selluig  goods  seised  in  execution,  that  he  does  not  know  that  he  ^  ^*"°^  ®^''* 
has  no  title  to  tlie  goods.  H 

So,  if  the  irendor  affirms  that  the  goods  are  the  goods  of  a  Roll.  Abr.  9i« 
stranger,  his  friend,  and  that  he  had  an  authority  from  him  to 
sell  £em,  and  thereupon  B.  buys  tliem,  when  in  truth  they  are 
the  poods  of  another ;  yet,  if  he  sold  them  fraudulently  and 
iah^,  upon  this  pretence  of  authority,  though  he  did  not  war- 
not  tfieoiy  and  thcMigh  it  is  not  averred  that  he  sold  them,  know- 
ing 
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ing  them  to  be  the  goods  of  a  stranger,  yet  B.  shall  have  an 
action  upon  the  case  for  this  deceit. 
Roll.  Abr.  91.        In  an  action  upon  the  case  by  A.  against  B.  if  the  plaintiff 
S.c!Keh.' S95   ^^c^**^  ^^^^  ^^  defendant  craftily  intended,  4"^.  and  oflering  to ' 
S.  C.  dted.    '  sell  a  gelding  to  the  plaintiiF,  affirmed  that  he  brought  up  that 

gelding  from  a  colt,  and  that  the  said  gelding  was  then  his  own^ 

which  the  plaintiff  believing,  afterwards,  that  is  to  say,  upon  the 

same  day  and  year,  and  at  the  place  aforesaid,  did  buy  the  said 

gelding,  4*^.  the  action  lies  upon  this  declaration,  though  there 

was  no  warranty  upon  the  sale ;  for  this  was  an  apparent  deceit, 

contrary  to  his  own  knowledge ;  and  though  it  is  not  averred  that 

he  sold  the  gelding  at  the  same  time  when  he  affirmed  he  bred 

him  up  from  a  colt,  but  that  the  plaintiff  po^^a  the  same  day  and 

place  bought  him,  giving  credit  thereunto,  this  shall  be  intended 

immediately  after  the  speaking  of  the  words ;  for  all  the  words 

could  not  be  spoken  together. 

Carth.  90.  So  in  case^  in  which  the  plaintiff  declared,  that  there  being  a 

Crofse  and       colloquium  between  him  and  the  defendant,  concerning  the  buying 

?Mod!fi6i       '^^  selling  of  two  oxen,  which  the  defendant  then  had  in  his 

S.  C,  Comb,    possession,  that  he  (the  defendant)  adlunc  et  ibidem  false  et  mali^ 

149.  S.  C.         tiose  affirmabaty  that  these  oxen  where  his ;  to  which  the  plaintiff 

Show.6S.S.C.  giving  credit,  bought  them  of  the  defendant  for  so  much  money; 

frat^M^^r      ^^^  ^^  truth  the  said  oxen  were  the  proper  goods  of  Jl  &  and 

vendidU^  ^c.      that  he  the  said  J,  S.postea,  ^,  lawfully  recovered  the  said  oxen 

after  verdict,     from  the  plaintiff,  4*^.  it  was  holden  after  verdict,  that  the  action 

imports  that  it  lay  on  the  bare  affirmation,  without  an  express  warranty ;  and 

and  wppUei     ^^^^S^  objected,  that  it  was  not  set  forth  that  he  (a)  sciens  that 

the  want  the  oxen  were  the  oxen  of  tJ.  S.  nor  that  he  did  it  deceptive. 

thereof.  Stile,  310.  sKeb.  807.  vide  Keb.  309.— « So  sciens^  fc.  implies  that  it  wtafraudu'' 
Unthr.  Sid.  146.  — -  So  where  the  plaintiff  declares  quod  inaprovidi  et  UcatU^  absque  consider^ 
athne  hutpiUudinit  loci,  he  drove  his  horses  over  the  plaintiff;  though  not  said  idem  that  they 
were  unruly.    8  Lev.  178. 

Mk.2io.pl.  2.  Sq^  where  the  plaintiff  declared,  that  the  defendant  being  pos- 
^uXon  for  ^®"®^  ®^  *  certain  lottery-ticket,  sold  it  to  him,  affirming  it  to  be 
selling  false  ^^  own,  whereas  in  truth  it  was  not  his,  but  another's ;  defendant 
bills  of  credit  pleaded,  he  bought  it  bonAjldCf  and  so  sold  it:  on  demurrer, 
f^^"  ^®  ^  Holt  Ch.  Just  held,  where  one  having  possession  of  any  per- 
L3!°FUwmond,  ^^  chattel,  sells  it,  the  bare  affirming  it  to  be  his,  amounts  to 
59S.  and  the  &  warranty,  and  an  action  lies  on  the  affirmation ;  for  his  having 
distinction  possession  is  a  colour  of  title,  and  perhaps  no  other  title  can  be 
here  made  be-  made  out ;  aUtir,  where  the  seller  is  out  of  possession ;  for  there 
sellor*  being  in  "^^^  ^  room  to  question  the  seller's  title,  and  cax?eat  emptor  ia 
possession  and  >uch  case  to  have  either  an  express  warranty,  or  a  good  title :  so 
out  of  posses-  it  is  in  the  case  of  lands,  whether  the  seller  be  in  or  out  of  pes- 
sion  ^  °^  session ;  for  the  seller  cannot  have  them  without  a  title,  and  the 
SLTs^Mr.  ''"y*'^  ^  ^  t^  ^^  to  see  to  it 

J.  BuUer^B  observations  upon  it,  S  Term  R.  58.]     Vide  Stile,  345. 546.   Cro.  JaCi  197. 
Cro.  Jac.  196.       If  the  plaintiff  declares,  that  whereas  Queeu  Elizabeth  was 
Vau£^""*^      seised  in  fee  of  the  advowson  of  the  vicarage  of  S.  whereto  the 
Moor,  467.       tithes  in  S*  did  belong,  and  that  the  defendant,  upon  the  ninth 
a  C  '  of  June^  did  affirm  himself  to  be  lawfiil  incumbent  thereof,  and 

that 
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Aat  be  had  right  to  the  tythes  from  the  death  of  tZ  ^.  and  after, 
upon  the  sixteenth  ofJunCf  the  plaintifF  having  a  communication 
vith  the  defendant  about  his  buying  of  the  defendant  the  said 
tythes  till  Michaelmas  following,  the  defendant  adtunc  scietis  that 
he  had  no  right  thereto  (the  defendant  not  having  been  insti- 
tuted, 8^c,)  yet  Jake  et  deceptive  sold  them  to  the  plainti£Pfor  30/. 
and  alleges  inJactOj  that  Jl  N.  was  after  presented,  S^c.  and  took 
the  tythes,  <^.  the  action  does  not  lie ;  for  there  was  no  warranty 
that  the  plaintiff  should  enjoy  them ;  and  this  affirmation  also 
was  in  time  precedent  to  the  sale. 

So,  if  the  plaintiff  declares,  that  upon  a  communication  be-  Yelv.  20. 
tween  the  plaintiff  and  the  defendant,  for  the  purchase  of  a  certain  Harvey  and 
term  of  years,  which  the  defendant  then  had  in  certain  lands,  Young,    See 
the  defendant  ass^rz^//  to  the  plamtiff,  that  the  said  term  was  ^  ^ermK.  57. 
worth  150/.  to  be  sold;  to  which  the  said  plaintiffjGfe^  adhibens 
did  give  the  defendant  150/1  for  the  same,  and  that  after,  the 
plaintiff  offering  the  said  term  to  sale,  could  not  get  so  much  for 
the  same ;  the  action  does  not  lie ;  for  here  was  only  a  naked 
affirmation  of  the  defendant,  that  the  term  was  worth  so  much ; 
and  it  was  the  plaintiff's  folly  to  believe  him. 

Bat  if,  on  a  treaty  for  the  purchase  of  a  house,  the  defendant  Salk.su.  pi. 5. 
affirms  the  rent  to  be  30/.  per  annum,  whereas  in  truth  it  is  but  ^^^^  ^^ 
20/,  and  thereby  the  plaintiff  is  induced  to  give  so  much  more  i^y^*|['iii8, 
than  the  house  is  worth,  the  action  lies  {a) ;  for  the  value  of  the  g.  c.  \a\  Lev. 
rent  is  matter  that  lies  in  the  private  knowledge  of  the  land-  102.  Sid.  146. 
lord  and  tenant;  and  if  they  affirm  the  rent  to  be  more  than  it  Keb.  510.  sis. 
i,  the  purchaser  is  cheatecf,  and  ought  to  have  a  remedy  for  ^\ycd/ 

»^  (*)  (6)  But  if  A. 

POMCMed  of  a  term  of  yean,  offtn  to  fell  it  to  J?.,  and  aayi  that  a  stranger  would  have  civen 
him  20/.  for  this  term,  by  which  means  B,  buys  i^  though  in  truth  A,  was  never  offered  20/. 
00  Ktkn  on  the  ccue  lies,  though  B.  is  hereby  deceived  in  the  yaluo.  Roll.  Abr.  91.  101. 
Si  146.  S.  P. 

I  Where  an   action  is  brought  for  a  false  representation  by  ^^^^  ^' 
defendant  knowingly  made,  and  by  which  the  plaintiff  has  sus-  ^^\^\q^^ 
tained  damage,   it  is  not  necessary  to  shew  that  the  defendant 
intended  to  injure  the  plaintiff.  || 

1  fFhere  Case  will  lie  Jbr  a  Fraud  on  an  express  Warranty. 

It  A  being  a  goldsmith,  and  having  skill  in  jewels  and  precious  9^?*^^j^ 
stooes,  hath  a  stone  which  he  affirms  to  be  a  Bezoar-stone,  and  t^een  Chand- 
kIIs  it  to  JB.  for  100/m  when  in  fact  it  was  no  Bezoar-stone,  no  i^r  and  Lopus 
•ction  lies  a^inst  A* ;  for  every  one  in  selling  his  wares  will  affirm  upon  a  writ  of 
tbat  his  goods  are  good,  or  that  the  horse  which  he  sells  is  sound ;  error  in  cam, 
Md  yet  if  he  does  not  warrant  them  so  (c),  if  false,  no  action  fij!^ juj^ent 
ues.  (rf)  reversed  ac- 

wnfingly  by  all  the  justices  and  barons, .  cont.  Anderson.  Fide  Dyer,  75.  'n  mari^in,  S.C. 
«ed,a«  adjudged  in  B.  R,  and  they  said,  that  the  opinion  of  Popham  was,  that  if  I  have 
uj  commodity  wbidi  19  corrupt,  and  knowing  it  to  be  so,  sell  it  for  good,  and  affirm  it  to  be 
»,  an  actioD  lies  for  this  deceit ;  but,  though  it  be  corrupted,  if  I  know  it  not,  thoi^h  I  affirm 
«  to  be  good,  yet  no  action  lies,  unless  I  warrant  it  to  he  so.  Cro.  Jac.  469.  S.  C.  cited, 
*  adjudged  in  A  B.  «  Roll.  Rep.  5.  S.  C.  cited,  and  said  that  the  judgment  was  reversed, 
bnnieik  was  not  pleaded  that  he  knew  it  to  be  fiiUe  at  the  time  of  the   sale.     |lSo 

V0L.L  .  H  ,  Spnngwell 
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Sprinffwcll  V.  Alfeo.  Aleyn  Dl.  Paget  y.  Wilkinson,  Tr.  8  W.  9.  s  East,  448.  in  not  and 
Dowding  v.  Mortimer,  Ibid.  455.  in  not.  (c)  It*  therefore  he  warrants  them,  in  an  action  on 
the  case  for  a  breach  of  that  warranty,  the  scient'^r  need  not  be  charged,  nor  if  charged  need  it 
be  proved.  Williamson  v.  Allison,  2  East,  446.  Lofft,  146.||  (</)  [An  affirmation  at  the  time  of  a 
sale  is  a  warranty,  provided  it  appear  in  evidence  to  have  been  so  intended.  3  Term  R«  57. 
luprh,  (E.)]  ||As  to  implied  warranties  of  the  quality  of  goods  &c.  sold,  see  Parkinson  v.  Lee, 
2  East,  714.  Gra^  v.  Cox,  4  Barn.  &  C.  108.  Laing  v.  Pidgeon,  6  Taunt.  108.  4  Camp.  169. 
144.    Jones  V.  Bright,  6  Bing.  533.\\ 

Jeudwine  v.  Jit  has  been  held  that  the  setting  tlie  name  of  an  old  master 

C    5-2  ^^^'     ^S^^"^^  ^  picture  in  a  sale  catalogue  is  no  warranty,  but  merely 

a  representation  of  the  seller's  opinion. 
Hall  ▼.  Gray,         But  if  the  agent  of  the  vendor  of  a  picture,  knowing  the  vendee 

I  StariL.  434.     labours  under  a  delusion  with  respect  to"a  picture,  which  mat&« 

rially  influences  his  judgment,  permits  him  to  make  the  purchase 
without  removing  the  delusion,  the  sale  is  void.|| 

II  H.  6.  18.  If  a  man  sells  a  tun  of  wine  (a),  and  warrants  it  to  be 
s'p'p*  ^h'       sound,  and  not  corrupted,  if  it  be  corrupted  an  action  upon  the 

i45.S.p!'citcd.  ^^^  l»es. 

A.  sells  sheep,  and  warrants  that  they,  are  sound,  and  shall  continue  so  for  a  year  after,  this  la 
good,  and  shall  bind  him.  ||See  Jolifie  v.  Bendell,  1  Ry.  &  Moo.  Id6.||  Vide  Danv.  Abr.  96. 
188.  {a)  This  action  lies,  though  he  hath  not  paid  for  it;  for  the  other  may  have  debt  for  his 
money.    Bro.  Guarranty,  59. 

(5)  1 1  H.  6. 18.  So,  if  a  man  sells  a  horse  (5),  and  warrants  him  to  be  sound  of 
8^^*M^' t^*  his  wind  and  limbs  (c),  if  he  be  not  an  action  tg)on  the  case  lies. 

without  such  warranty  no  action  lies.  SO  H.  6.  35.  F.  N.  B.  94.  S.  P.  Bridg.  127.  8.  P.  Roll. 
Abr.  90.  S.  P.  [If  soid  at  the  price  of  a  sound  horse,  case  in  the  nature  of  deceit  would  lie. 
Delancey  v.  Dymock,  sittings  after  Easter  term  1789,  coram  Lord  Kenyan,  See  too 
'  3  Wooddes.  199.]  ||But  a  sound  price  given  does  not  raise  an  implied  warranty.  S  East,  329. 
Douglas,  20.|| 

Dunlop  T.  B  If  the  seller  sell  the  horse  as  of  the  age  stated  in  a  written 

P^  C    lis   l^W^^  ^^  ^^  *  warranty,  though  the  seller  declare  he*  knows 

nothing  of  the  horse  except  what  he  has  learned  from  the 

pedigree.  II 
Roll.  Abr.  96,  '^  ^  ""^°»  knowing  his  horse  to  be  lame  and  foundered,  offers 
(d)  But  quare,  him  to  me  to  buy,  and  warrants  him  to  be  sound,  Sr<^.  relying 
for  it  is  a  ge-  upon  which  I  buy  him,  by  which  I  am  deceived ;  though  the 
neral  """^l*^^**  warranty  here  was  before  the  sale,  yet  because  this  was  the  cause 
must  be  made   ^^ ^^^  <sale,  an  action  upon  the  case  lies  thereupon,  {d) 

at  the  time  of  the  sale.  Vide  Cro.  Jac.  4. 1 96, 1 97.  630.,  nor  can  it  be  made  after ;  fter  Bridgnutn 
187.  Godb,31.  Fic/eSalk.  211.  pi.  4.  [Where  a  treaty  for  the  sale  of  a  commodity  bad 
been  entirely  broken  off,  a  warranty  made  at  the  time  of  such  sale  was  holden  not  to  extend 
to  a  subsequent  sale  ofthe  same  commodity  at  a  reduced  price.    Anon.  Stnu  414.] 

Roll.  Abr.  97.  ^^  ^*  ^^^  ^  horse  to  B.  and  warrants  him  to  be  sound  of  wind 
adjudced.  and  limb,  and  clean  of  legs,  whereas  he  well  knows  that  he  is 
2  Roll.  R.  188.  shoulder-pitched,  and  has  splints  upon  his  legs,  an  action  lies 
S.C  adjud^.  against  him  upon  this  warranty  {e) ;  for  these  imperfections  are 
ofthewarranty  ^^^  subject  to  the  view  of  an  unskilful  person. 

of  a  horse  that  is  blind.  2  Roll.  R.  5.  Bridg.  1 28.  Diversity  where  he  has  no  eye,  and  where 
a  counterfeit,  false,  and  bright  eve;  and  vuf^  Cro.  Jac.  587.  3Bulst.95.  3Kd>.  101.  Bro. 
Deceit,  29.  Fitz.  Deceit,  23.  F.  N.  B.  94.  note  (c).  2  Wooddes.  41 5.  t|See  Liddaid  ▼.  Kam, 
2  Bing.  1 85.     9  Moo.  356.|| 

Salk.2ii.pL4.       The  plaintiff  declared,  that  the  defendant  sold  him  ahorse 

Bu^^^^^iAs  ^'     ^^^^  ^      y  *"^  place,  et  adtunc  et  ibidem  warrantizavit  eqwan. 

rrougus.      jpr^ict,  to  be  sound  wind  and  limU  whereupon  he  paid  his 

money. 
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monej,  and  avers  the  horse  had  but  cme  eye,  4tr.  on  plea  non 
vmrantizavttj  the  plaintiff  had  a  verdict:  and  it  was  objected  in 
arrest  of  judgment,  1.  That  the  want  of  an  eye  is  a  visible  thing, 
whereas  the  warranty  extends  only  to  secret  infirmities ;  but  to 
this  it  was  answered  and  resolved  by  the  court,  that  this  misht 
be  SO9  and  must  be  found  to  be  so^  since  the  jury  have  found  that 
the  defendant  did  warrant.  2.  As  the  warranty  is  here  set  forth, 
it  might  be  at  a  time  after  the  sale,  whereas  it  ought  to  be  part 
of  the  very  contract;  and  therefore  it  is  always  all^d  warranti^ 
zando  vendidit;  sed  nan  allocatur  i  for  the  payment  was  after- 
wards, and  it  was  that  which  completed  the  bargain,  which  was 
imperfect  without  it. 

[If  there  be  an  express  warranty  not  respecting  the  soundness  Buchwian  w.  » 
of  horses  merely,  but  some  distinct  matter,  as  their  age;  and  it  ^T^mVL'jAS. 
be  a  condition  of  sale,  that  the  horses,  if  conceived  to  be  unsound,  g^^j  gee  Poul*' 
shall  be  returned  in  a  limited  time ;  an  action  may  be  maintained  ton  v.  Latti- 
by  the  buyer  if  the  horses  are  not  of  the  age  they  are  warranted  roore,  9  Bara. 
to  be,  though  they  are  not  returned  till  after  such  time  has  *  ^'  *^^'l* 
elapsed ;  for  the  condition  of  sale  applies  only  to  the  unsound- 
ness ;  nor  does  tlie  buyer  lose  his  remedy,  though,  upon  the 
seller's  refusing  to  take  them  back,  he  sells  Uiem  again  to  a  third 
person,  (a) 

Although  on  the  sale  of  a  horse  there  is  an  express  warranty  Adamv. 
by  the  seller,   that  the  horse  is  sound,  free  from  vice,  4*^.  yet,  if  g  h^^^^^ 
it  is  accompanied  with  an  undertaking  on  the  part  of  the  seller  to  573^' 
take  the  horse  again,  and  pay  back  the  purchase-money,  if  on 
trial  he  shall  be  found  to  have  any  of  the  defects  mentioned  in  the 
warranty ;  the  buyer  must  return  the  horse  as  soon  as  be  dis- 
covers any  of  those  defects,  else  he  cannot  maintain  an  action 
opon  the  warranty.    For  the  term  trial  in  such  case  means  a 
reasonable  trial. 

It  has  been  determined  by  the  Court  of  Common  Pleas,  that  Fielder  r. 
the  seller  of  an  unsoand  horse  warranted  sound,  if  it  can  be  ^^^^  p 
dearly  proved  that  the  horse  was  unsound  at  the  time  of  the  sale,  \  ^\^  Cur- 
is  liable  to  an  action  on  the  warranty,  without  notice  or  return.]  tisV.  Hannay, 

5  Esp.  88.  Poulton  V.  Lattimore,  9  Bam.  &  C.  859.|| 

I A  temporary  lameness  which  renders  a  horse  less  fit  for  ser-  ij^iton  r. 

vice  is  a  breach  of  warranty  of  soundness.  Brogden, 

4Camp.S81.;  <^<i  tTtir  sE8p.Ca.577. 

Roaring  is  unsonndness,  if  it  is  shewn  to  proceed  from  some  Bassett  v.  Col«- 
disease  or  organic  defect  lis^  s  Camp. 

525.  Onslow  V.  Eames  3  Stark,  ai. 

A  nerved  horse  is  unsound.  Best  v.  Os- 

borne, 1  Ry.  &  Moo.  290. 

Crib-biting  is  not  a  breach  of  a  general  warranty  of  soundness.  Brennenburgk 

V.  Haycocky  Holt  Ca.  650. 

A  cough,  unless  proved  to  be  of  a  temporary  nature,  is  un-  sbillitoe  v. 
sonndnesa.  Claridge, 

8  Chitt.  R.  485. ;  and  see  Ibid.  41^. 

If  a  horse  is  sold  with  a  warranty  that  he  is  a  good  drawer,  Coltherd  r. 

H  2  and 
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Puncheon,  and  pulls  quiet  in  harness,  both  parts  of  the  warranty  must  be 
s  Dow.  &         shewn  by  the  seller  to  be  true. 

Ri^^u^n  y.  ^  warranty  as  follows,  "  To  be  sold,  a  black  gelding,  five 
Brown,  *  years  old,  has  been  continually  driven  in  the  plough,  warranted/' 
I  Bing.344.      applies  to  nothing  more  than  soundness,  and  not  to  having  been 

driven  continuaUy  in  the  plough. 
Geddes  v.  Where  a  horse  is  sold  with  a  warranty  of  soundness,  but  there 

5  Dow  ^R      ^  ^  misrepresentation  at  the  sale  as  to  the  place  from  whence  the 
164.  '       *      horse  came,  if  the  warranty  is  complied  with,  the  misrepresent- 
ation will  not  vitiate  the  sale. 
Oaswdl  V.  Upon  the  breach  of  a  warranty  of  a  horse,  the  measure  of 

^^^  damages,  if  the  horse  is  retumecf,  is  the  price  paid  for  him;  if 

a  Camp.  83. '    ^^^  horse  is  not  returned,  the  measure  of  damages  is  the  differ- 
ence between  the  real  value  and  the  price  paid.     If  the  horse  is 
not  tendered  to  the  defendant,  the  plaintiff  can  recover  nothing 
for  the  expense  of  his  keep, 
^moods  v.  Where  two  persons  severally  employed  a  dealer  to  sell  their 

CJarr,  1  Camp,   horses,  and  he  sold  them  for  an  entire  price,  and  warranted  them 
^    *  sound ;  it  was  held  that  the  purchaser  could  not  sever  the  con- 

tract, and  bring  an  action  on  the  warranty  against  one  of  the 
sellers,  in  respect  of  the  unsoundness  of  his  horse, 
f^ync  V.  Where  the  seller  warranted  a  horse  sound,  and  in  a  conversa- 

Whale,  7  East;  ^^^  subsequently  said,  that  if  the  horse  were  unsound  (which  he 

denied),  he  would  take  it  again,  and  return  the  money ;  it  was 
held  that  this  was  no  abandonment  of  the  original  contract,  and 
the  vendee's  remedy  was  upon  the  warranty.  Q 

(F)  Of  Actions  on  the  Case  for  Injuries  to  a  Man's 
Person,  Property,  Right,  or  Privilege. 

Vent.S95.  TF  -4.  rides  an  unruly  horse  in  LtncoMsJnn  Fields,  (being  a 
a  Lev.  172.  ■*•  place  much  frequented  by  the  king's  subjects,  and  unfit  for 
il^and^  such  purpose,)  to  break  and  tame  him,  and  the  horse  breaks  from 
vera!  cases  ^  ^"^  ^^^^  ^^^^  ^*  ^^^  grievously  hurts  him,  4*^.  jB.  shall  have 
cited  of  actions  an  action  against  A. :  for  though  the  mischief  was  done  against 
brought  for  the  will  of  A.,  yet  since  it  was  his  fault  to  brin^  a  wild  horse  into 
to  a"mli^"*  such  a  place,  where  mischief  probably  might  ensue,  A.  must 
person  by  wild  answer  for  the  consequence  of  so  ill  an  act. 

and  ungoveraable  animals.  An  action  for  keeping  a  mad  bull  which  gored  the  plaindl^  &c. 
Lutw.  90.  [But  in  such  case  it  must  be  alleged  m  the  declaration  that  the  defendant  knav 
that  the  buU  was  mad.  Ibid.  In  all  cases  where  the  mischief  is  done  by  animals  nuHUuei<e 
futurm,  the  owner  must  be  shewn  to  have  had  notice  of  their  viciousness  before  he  can  be 
charged^  and  such  notice  must  be  set  oat  in  the  declaration ;  but  as  to  animals  ferm  natur^t 
the  person  who  keeps  them  is  lid^le  for  any  damage  they  may  do,  wUhaut  notice.  Ld.Raym. 
606.  1585.  S  Salk.  662.]  ||If  the  plaintiff  allege  in  his  declaration  that  the  defendant  know- 
ingfy  kept  a  dog  accustomed  to  bite  sheep  or  to  Inte  mankind,  this  allegation  must  be  f  trictlv 
.proved;  but  it  seems  that  the  declaration  would  be  good  if  it  alleged  ffenerally  that  the  defend- 
ant negligently  kept  a  dog  of  a  ferocious  and  savage  disposition.  Judge  v.  uox,  1  Stark.  3186. 
Hartley  v.  Halliwell,  s  Stark.  2is.|| 

HoU.  Abr.  88.        So,  if  a  man  lays  logs  of  wood  cross  a  highway,  though  a  person 
JCfl)  If  there     may  with  care  ride  safely  by  (a),  yet  if  by  means  thereof  my  horse 

atombles, 
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stomUes,  and  tbereby  I  am  wounded  or  hurt  I  shall  have  action  be  a  want  of 
on  the  case.  ordinary  care, 

^^  in  such  case 

the  actkm  will  not  lie.  Botterfield  t.  Forrester,  11  EasL  60.  Though  the  primary  cause  of  th^ 
duDsee  may  be  the  misfeawnce  of  the  defendant,  yet  if  the  proximate  cause  be  the  plaintiff's 
iudiuiibessp  he  cannot  recover.    Flower  t.  Adam,  S  Taunt.  514.|| 

For  an  injary  accruing  to  a  man  in  his  {a)  real  estate  of  free-  f^h^^'}^* 

hold  or  inberitancey  case  will  lie ;  as,-  if  A  levies  a  fine,  suffers  f^  jn'SSi^oj 

a  recovery,  acknowledges  a  judgment,   recognizances,  statute  me  refuses  to 

merchant^  or  staple^  in  my  name,  I  may  have  an  action*  execute  the 

trust,  I  have 
DO  remedy  but  in  chancoy;  but,  if  he  enfeoA  another,  an  acHon  on  the  e€ue  lies.    RolL 
Afar.  108.    s  Vent.  S7.     So,  if  the  officer  refuses  to  enrol  a  bargain  and  sale.     Sid.  809* 
sBdstsse. 

If  a  parishioner  sets  out  his  lythes  of  hay  duly,  and  requires  Roll.  Abr.  109 

the  parson  to  cany  them  off  his  land,  but  he  does  not  carry  them  5  Burr.  i89i. 

off  10  a  convenient  time,  per  quod  the  grass  where  the  hay  lies  is  fiSee  Williams 

impaired  by  the  hay's  lying  upon  it,  an  action  upon  the  case  lies  1'^^" o*  ^ « 

agiinst  the  parson,  and'tit  TJ^ 
(G  f\  VoL  VIII.II  [The  parson  is  not  obliged  to  take  tythe  of  grass  the  day  it  is  cut»  but  may 
let  It  fie  there  long  enou^  to  make  it  into  hay.    Stra.  S45.] 

If  a  man  who  ought  to  enclose  against  my  land  does  not  Roll.  Abr*  io5« 
enclose,  per  quod  the  cattle  of  his  tenants  enter  into  my  land  (^)  Or  the  cau 
tttd  do  damage  to  me,  I  may  have  an  action  on  the  case  against  ^«of aoyodier 

•*""•(*)  SSiSncL^ 

bnmgbt  only  against  the  tenant  in  possession.    4  Term  R.  918.    Smrd^  (B).]    UUnless  it  can 
be  shewn  that  the  landlord  is  actually  bound  to  repair.    Payne  ▼.  Kogers,  9  H.  Black.  35a ;., 
ttd  see  4  Taunt.  649.  A  person  who  has  sufiered  loss  in  conseouence  oP  the  decay  of  sea  walls^ 
vinch  a  corporation  is  directed  to  repair  under  a  grant  from  tne  crown,  may  sue  the  cofpo-^ 
niion  for  damagea.    Henly  t.  Mayor  &c  of  Lyme,  5  Bing.  91.|| 

|If  J.  sends  his  horse  to  B.  for  the  night,  and  B.  turns  it  out  Rooth  v. 
Ast  dark  into  his  field,  separated  from  a  field  of  C.  by  a  fence,  ^0!!^^  a 
vkich  C  is  bound  to  repair,  and  the  horse,  from  the  bad  state  of  59,     ' 
the  fence,  fidls  from  one  field  into  the  other  and  is  killed,  B.  may 
Ottintain  an  action  against  C,  and  recover  the  value  of  the  horse, 
ukI  this  although  B.  is  a  gratuitous  bailee.  0 

ISA,  being  a  mason,  and  usin^  to  sell  stones,  is  possessed  of  Cro. Jac. 567. 
&  certain  stone-pit,  and  B.  intending  to  discredit  it  and  deprive  RoU-R.i6«- 
him  of  the  profit  of  the  said  mine,  imposes  so  great  threats  upon 
his  workmen,  and  disturbs  all  comers,  threatening  to  maim  and 
▼ex  them  wiUi  suits  if  they  buy  any  stones,  so  that  some  desist 
fi'om  working  and  others  from  buying,  Sfc.  A.  shall  have  an 
odion  tqpon  the  case  against  B.,  for  the  profit  of  his  mine  is  thereby 
impaired. 

If  a  man  menaces  my  tenants  at  will  of  life  and  member,  per  RoU-  ^**^*^» 
jaorf  they  depart  firom  their  tenures  (c),  an  action  ttpon  the  case  the  Vhrwten! 
lies  against  him.  ing,  without    . 

<^r  departore,  is  no  cause  of  action.  Roll.  Abr.  108.  Where  a  copyholder  may  ha^ecase 
^g«Btt  bb  lord  for  cutting  the  tops  of  trees,  for  not  admitting  on  a  surrender,  or  for  not  hold- 
ing a  court,  tfide  head  of  CopykoUL 


|If  a  man  dischai^  guns  near  my  decoy-pond  with  design  to  ^?®^^  ▼• 
<™nify  me  by  firightemng  away  the  wild  fowl  resorting  thereto^  n^jSusiu 

six  3  and 
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\ 

and  die  wild  fowl  are  thereby  frightened  awayi  tad  I  am  damni^ 

^fied,  an  action  oti  the  case  lies  against  him. 

Hannam  7.  It  is  to  be  observed  that  wild  fowl  are  protected  by  statute 

Mockett,  25  H.  8.  c  1 1.  and  are  a  known  article  of  food ;  but  an  action 

sBaro.  &  C.    j^^g  ^^^  jj^  f^|.  discharging  guns  near  the  plaintiff's  rookery,  and 

thereby  disturbing  the  rooks,  for  they  are  birds^r<:p  natttrce^  of 
destructive  habits,  and  not  protected  by  any  act  of  parliament, 
and  the  plaintiff  can  have  no  property  in  them.|| 
fiat  for  this  If  a  commoner,  who  hath  a  right  to  common  by  grant  or 

•id^heed  of  prescription,  be  disturbed  by  the  lord  or  a  stranger  in  the  enjoy- 
^acTviA         ment,  he  may  have  an  action  on  the  case* 

4  Mod.  175.  e  Mod.  19.  Ld  Raym.  1885.  Salk.  170.  pi.  J.  564.  pi.  5.  Skin.  814.  Lutw. 
74. 101. 

1  Roll.  Abr.  [If  a  man  has  a  private  wAy  over  the  land  of  another,  and  is 

1Q9f  Cro,  Eli«-  Obstructed  in  the  enjoyment  of  it,  this  action  lies,  whether  he 
8  RolL^Abr.  ^^^  it  by  express  reservation  .in  any  modern  deed,  by  grant, 
140.  1  Ventr.  bv  prescription,  or  by  operation  of  law.  This  easement  may  be 
€74.  Com.  7.  obstructed  in  an  actionable  manner,  not  onlv  by  stopping  up  the 
In  an  action  ^qj  q^  passage,  but  by  ploughing  up  the  land  over  which  the 
STnot  repdr-  ^^  ^®^'  ^^  ^  sufficient  as  against  a  wrongdoer  (a),  for  the  declar- 
ing a  private  atioq  to  allege  generally  that  the  plaintiff  was  lawfully  possessed 
rdttd  leading  of  a  certain  tenement,  and  by  reason  thereof  entitled  to  tlie  way 
•^"^^^'^gj*  !*".  in  question,  without  deducing  a  regular  title  from  any  person 
Sffi  "ieit  to*     •eised  in  fee. 

charge  him  as  occupier  upon  his  possession  merely.  Rider  v.  Snrith,  3  Term  R.  766.  |Kn)  And 
40  also  in  declaring  against  the  owner  of  the  soil,  the  plaintiff  may  declare  on  his  possession. 
••Will.  Sound.  IM^a.  fio^.|| 

1  RolL  Abr.  If  any  person  erects  a  smelting-house,  or  works  for  making 

22:  ?**.  n       aquafortis,  or  such  like,  the  vapour  and  smoke  of  which  spoil  the 

White,! Burr.     ^  •  •        ^       ^^^1      i»  i_»        -1.1.  »^  • 

4I9S»  l&eeflM/  S^^^^  o^  com,  or  injure  the  cattle  of  his  neighbour,  it  is  a  nui- 

(G)»  and  aba     sance  to  the  land  for  which  this  action  lies.] 
tit*  NukmiceJJi 

For  this  wU  If  A.  hath  a  mill  by  prescription  which  he  hath  used  to  repair^ 
Rniuit^iot  *°^  ^^  which  all  the  tenants  of  the  manor,  time  out  of  mind,  have 
Danv.  Abr.  5  *  ground  their  com  and  grain  spent  in  the  houses  of  the  tenants  of 
6.  and  Carth.  the  said  manor,  if  one  of  the  tenants  grinds  bis  com  elsewhere^ 
117.  Comb.o.  A»  shall  have  an  action  on  the  ras^  against  him.  So,  if  ^.  by  his 
aiifi***L  a*  ^'''  P^^^P^'o"  ^**8  a  mill  on  his  own  land,  and  B.  erects  a  mil!  on 
089.  pL  S5.       "^^  ^^*^  land,  if  by  this  A.*s  mill  receives  any  prejudice  by  having 

the  Water  stopped  or  drawn  away,  or  having  too  great  a  quantity 

of  water  run  on  his  mill,  by  which  it  cannot  grind  as  much  as  it 

used  to  do.  A*  shall  have  an  action  on  the  case  against  him. 

Brown  t.  Best,      [If  a  man  have  ancient  pits  which  are  replenished  by  a  rivulet^ 

t  Wila.  174.      he  may  cleanse,  but  cannot  enlarge  the  channels  leading  to  them 

to  the  prejudice  to  another ;  if  he  does,  he  is  liable  to  an  action, 
on  the  case  for  diverting  the  water.] 
s!^^\  B'ff  the  owner  of  land  through  which  a  river  runs  enlarge   a. 

Ss^'wid  **  channel  of  certain  dimensions,  through  which  the  water  had  been 
iCttnp.46J.  ^^^^  t^  ^^^  before  any  appropriation  of  it  by  another,  and. 
ePrtoa^  1.    '    thereby  divert  more  of  it  to  the  prejudice  of  a  land-owner  lower 

down  the  river,  who  had  at  any  time  before  such  enlargement 

appro- 
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appropriated  to  himself  the  surplus  water  ^hich  did  not  escape 
by  the  former  channel,  case  lies  against  him. 

But  the  plaintiiT  in  such  an  action  must  allege,  and  prove  that  wjiiiams  v. 
he  has  sustained  an  injury  from  the  want  of  a  sufficient  quantity  M orland« 
of  water.    If  this  is  shewn,  the  action  may  be  maintained,  though  ^  Barn.  &  C. 
the  plaintiff  has  not  enjoyed  his  mill  precisely  in  tlie  same  con-  V^\tP^^'^ 
dition  for  twenty  years.  U  Sa^mderi  t. 

Newman,  1  Bam.  &  A.  S58.    And  see  Greenslade  v.  Halliday,  6  Ding.  379^ 

[If  a  man  have  an  ancient  ferry,  and  anotiier  set  up  a  new  Blisset  v. 
ferry  so  near  to  it  as  to  di-aw  away  the  custom,  case  lies;  for  he  p"?'^*n  ** 
who  has  an  ancient  ferry  is  compellable  by  law  to  keep  boats,  ^c  BulLNi.Pri 
and  therefore  the  law  having  imposed  an  obligation  upon  him^  76. 
protects  him  in  the  exclusive  enjoyment  of  the  right. 

But  an  exclusive  riglit  to  a  ferry  from  A.  to  B.  does  not  pre-  Trijjp  v. 
fent  persons  from  going  by  any  other  boat  from  -4.  directly  to  C.  Frank,  4  Terra 
though  it  be  near  to  A,  provided  it  be  not  done  fraudulently,  ^  ^^^' 
and  merely  for  the  purpose  of  avoiding  the  regular  ferry.] 

Jin  an  action  on  the  case  for  disturbing  a  ferry,  it  is  sufficient  Peter  v.  Ken- 
to  prove  that  the  plaintiff  was  in  possession  of  the  ferry  at  the  dall,  6  Barn, 
time  when  the  cause  of  action  arose.     It  is  not  necessary  to  &  ^-  '*03. 
^kge  or  prove  the  payment  of  any  specified  sum  for  passage 
money. 

Neglect  of  duty  on  the  part  of  the  owner  of  the  ferry  is  no         Ibid* 
answer  to  the  action,  altliough  the  crown  may,  on  that  ground, 
rqpeal  the  grant  by  a  scire  facias  or  a  quo  warranto.^ 

For  injuries  to  a  man's  house  or  habitations  an  action  on  the  Keil.98.b. 

fiK^wiU  lie;  as  if  ^.  hatli  the  upper  room,  and  B.  the  under  ^^'^t^^^' 

Rwm,  and  A,  neglects  to  cover  his  upper  room,  -B.  may  have  an  \^^  ^  ^  ^' 

action  on  the  case  against  A»  and  thereby  compel  him  to  cover  force  B.  to 

Ks  upper  room  for  the  preservation  of  the  timber  of  the  under  support  his  un- 
jQon^  der  room  for 

the  preserv- 
ation of  the  tipper  room  of  A*    Kelw.  98.    QSee  Peyton  v.  Mayor  of  London,  post^ 

If  the  plainttfT  declares  that  J.  S.  being  seised  of  a  messuage  in  Poph.^e. 
fee,  23  April,  8«  Eiiz.  did  demise  to  the  plaintiff  a  cellar  from  HliinSrTiU 
week  to  week,  4*^.  and  that  after,  viz.  29  Jtdy^  32  Eliz.  J.  S.  did  jmiged  in  the 
demise  to  the  defendant  a  warehouse,  being  right  over  the  said  Court  of  Ex- 
cdlar,  to  hold  from  week  to  week,*  ^c.  and  that  the  plaintiff  being  chequer,  and 
poss^sed  of  tlie  cellar,  and  the  defendant  of  the  said  warehouse,  ^^^^ 
and  the  plaintiff  then  having  in  the  said  cellar  three  butts  of  sack,  g  Lcj,„^  ^j  g^^ 
of  the  value  of  40/.  ^c.  the  defendant,  30  Juii/y  32  Eliz.  did  place  S.  C. 
so  great  a  weight  of  goods  in  the  said  warehouse,  and  thereby  did 
so  over-bnrden  the  floor  of  the  said  warehouse,  that  by  force  and 
weiffht  of  the  said  harden,  the  said  floor  on  the  said  80  Juli/ 
broke,  and  the  said  goods  did  fall  upon  the  said  butts,  and  broke 
the  same,  ^c.  and  me  defendant  pleads  that  a  short  time  before 
the  floor  did  sustain  as  great  weight  as  this,  and  the  warehouse 
WIS  let  to  him  to  lay  in  thirty  ton  weight,  and  that  he  had  placed 
there  but  fourteen  ton ;  and  that  what  damage  had  happened  to 
the  plaintifl^  was  by  reason  that  the  floor  at  the  time,  as  also 
hefore  the  lease  to  him  made,  was  rotten,  and  the  wall  whereupon 
the  floor  lay  so  decayed,  that  the  said  floor  broke,  ^c.  for  want  of 

H  4  repara- 
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reparations  before  the  lease  to  him  made;  the  plaintiiF shall  have 
his  judgment,  for  it  is  expressly  alleged  that  the  floor,  by  die 
weight  of  the  said  merchandize,  did  break,  and  that  is  not  tra- 
versed but  answered  argumentatively  only,  tnz.  that  it  did  bear 
more  before,  er^^  tfc.  and  though  it  was  ruinous  when  the 
defendant  took  it,  yet  if  it  fell  by  reason  of  any  weight  by  the 
defendant  placed  there,  he  must  answer  for  the  consequence* 
For  the  cases         It  was  formerly  holden,  that  if  a  fire  broke  out  accidentally  in 
on  this  head,     a  man*s  house,  and  raged  to  that  d^ree  as  to  bum  his  neigb- 
A?  ^10*^11       bo^s,  that  he  in  whose  house  the  fire  first  happened,  was  liable 
and  Salk.  13.     ^  ^^  action  on  the  case  on  the  general  custom  of  the  realm,  quod 
pi.  4. 19.  pi.  9.   quilibet  ignem  smm  salvOf  ^c 
Carth.435.  Latw.33. 

6  Ann.  c.si.  But  now  by  the  6  Ann.  cap.  31.  $  6,  7.  it  is  enacted,  that  ^*  no 

%t*  ^'  ^  ^  action,  suit,  or  process  whatsoever  shall  be  had,  maintained, 
This  section       -.  '        ^^      ^.     ^  •       i.         i.  u      u 

made  perpe-  ^^  prosecuted  against  any  person  m  whose  house  or  chamber 

tualby  10 Ann.  '^  any  fire  shall  accidentally  begin,  or  any  recompense  be  made 

c  14.  §  K  **  by  such  person  for  any  damage  suffered  or  occasioned  there- 

^1  VisAedL^  **  '^y*  ^^'  P^^^^^^^  nothing  contained  in  the  act  shall  extend 

'*  to  defeat  or  make  void  any  contract  or  agreement  made  be- 
^  tween  landlord  and  tenant" 
Peyton  ▼.  ||If  the  plaintiff's  house  in  Cheapside  adjoins  the  defendant's 

Mayor  of  house,  and  the  defendant  pulls  his  house  down,  and  in  oonse- 
9Bam°'^C  9"®°^®  thereof  the  plaintiff's  house  in  part  falls,  the  plaintiff 
72^    '       '     cannot  have  an  action  against  the  defendant,  unless  he  allege  and 

plrove  a  right  to  have  his  bouse  lean  acainst  and  be  supported  by 
the  defendant's  bouse.     But  if  the  defendant  pulls  his  house 
down  without  giving  proper  notice  to  the  plaintifl^  so  that  the 
plaintiff  may  protect  his  house  by  shoring  it,  it  seems  an  action 
iies.ll 
Cro.  Car.  187.       If  the  plaintiff  declares  that  he  was  and  is  yet  possessed  of  a 
H^tr*'d*dff  d  ^^^^^  ^'^^  several  years  adtunc  et  adhuc  ventur.  of  and  in  a  house, 
juoge  .  ^^  J  ^^^  j^^  demised  the  same  to  the  defendant  for  six  months, 
and  that  after  the  six  months  expired,  the  defendant  being  per- 
mitted to  occupy  the  said  house  for  two  months  longer,  pulled 
down  the  windows,  4*^.  this  action  well  lies,  in  regard  tliat  the 
plaintiff  is  chargeable  over  in  Un  action  of  waste. 
Young  T.  II  ^^6  owner  of  a  house  may  have  an  action  on  the  case 

Spencer,  i^inst  his  lessee  for  opening  a  new  door,  if  the  reversionary 

JO  Bam.  ft  C.  interest  is  injured  by  it,  although  the  house  itself  is  not  weak- 
iM<^.&        ened  or  injured.  B 

Maik.  350.  405. 

d  Co.  58.  Vide  If  a  man  hath  an  ancient  house,  and  another  builds  a  house  so 
for  this,  title  ngj^,,  ^^^  yAs  windows  are  darkened,  he  may  have  an  action  on 
Danv.  «05.      ^*^  ^^^  against  him.  {a) 

Carth.  454.  Comb.  481.  e  Mod.  1 16.  ai9.  See  Ld.  Raym.  998.  715.  s  Salk.  459.  pi.  4. 
460.  pi.  €,  12  Mod.  65.  (a)  So,  if  a  man  boilds  a  house  lo  near  mine  as  to  cause  the 
rain  to  fall  upon  my  house.  Roll.  Abr.  107.  s  Leon.  95.  S.  P.  [1  Stnu  645*  Fortesc 
812.  S.P.] 

Lawrence  7.  Qlf  an  ancient  window  has  been  stopped  up  for  twenty  years^ 

Obee,  5  Camp,  it  loses  its  privilege^  and  the  owner  cannot  sue  his  neighbour 

for 
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■ 

kx  doing  «n  act  which  was  no  nuisanoe  while  the  window  was  ^|^.  And 
stopped  ap»  and  which  only  became  so  by  a  new  window  bebg  ^JT^^^ 
opened  where  the  old  one  had  been.  lieeii  stopped 

op  and  a  blank  wall  built  for  the  space  of  seventeen  yean,  the  privilege  was  held  to  be  lost,  so 
thst  the  owner  could  not  open  windows  a^ain,  and  complain  of  an  obstruction  by  his  neigh- 
bour made  while  the  blank  wall  was  existing.  Moore  v.  Rawson,  3  Bam.  &  C.  332. ;  and  see 
I  Moo.  &  Malk.  35a 

Bat  if  an  ancient  window  be  enlarged,  although  the  enlarged  Chandler  ▼« 
portion  of  it  is  not  privileged,  yet  the  adjoining  landowner  cannot  Tc^^ao. 
obstruct  the  passage  of  light  and  air,  to  any  portion  of  the  space       ^°'^' 
occapted  by  the  ancient  window ;  and  it  is  no  excuse  for  doine 
so,  that  more  light  and  air  is  admitted  through  the  unobstructed 
part  than  was  anciently  enjoyed. 

The  owner  of  ancient  windows  cannot  by  altering  the  purposes  Mardn  ▼• 
for  which  bis  house  is  used,  acquire  any  extended  right  against  Goble, 
his  neighbour.     Therefore  where  a  building,  which  had  been  for  *C*™P«'^« 
twenty  years  used  as  a  malt-housC)  was  converted  into  a  dwelling- 
bouse,  it  was  decided  that  the  owner  was  entitled  only  to  the  de- 
gree of  light  necessary  for  making  malt,  and  not  to  all  that 
might  be  necessary  for  domestic  purposes. 

A  tide  to  lights  cannot  be  acquired  as  against  an  adjoining  Daniel  ▼. 
proprietor  by  twenty  years'  enjoyment  of  them,  if  it  appear  that  ^®^* 
during  all  that  time  the  adjoining  premises  have  been  occupied  ^^E*»^*7«. 
br  a  tenant,  and  there  b  no  evidence  of  the  proprietor  having 
any  knowledge  of  the  enjoyment  of  the  lights ;  for  without  his 
bowledge  a  grant  of  the  easement  cannot  be  presumed  against 
lum. 

And  it  was  held  die  same  where  the  land  adjoining  the  lights  S?^^''* 
had  been  glebe  land,  in  the  occupation  of  the  rector ;  for  the  4  Bmto&A 
rector  as  a  mere  tenant  for  life  could  not  grant  the  easen^ent,  and  579, 
ooDsequently  a  grant  could  not  be  presumed. 

But  if  it  appear  that  the  adjoining  premises  have  been  occu-  Cross  v.Lewi^ 
pied  by  a  tenant  for  twenty  years,  and  it  does  not  appear  how  Igg  ™i)^^"^ 
tbey  were  occupied  prior  to  that  tenancy,  and  the  lights  have  Ry.'s^^. 
beoi  enjoyed  thirty-eight  years  without  interruption,  a  presump* 
tioR  of  grant  may  be  made,  since  during  the  eighteen  years  after 
then-  commencement  nothing  appears  to  rebut  the  presumption ; 
and  it  makes  no  difference  that  die  lights  were  not  opened  at  the 
extremity  of  the  party's  land. 

If  the  owner  of  a  house  divide  it  into  two  tenements,   and  Riviere  v. 
demise  one  to  the  defendant,  he  is  liable  to  an  action  on  the  case  ^^*  ^  ^y* 
for  obstructing  windows  existing  in  the  house  at  the  time  of  the  ^J^  ^^^ 
demise,  although  of  recent  construction,  and  though  there  was  1  Price,  S7. 

Ao  stipulation  against  the  obstruction.  |  1  Moo.  & 

Malk.  996. 

[If  a  man  has  a  right  to  sit  in  a  particular  pew  in  a  church,  Stocks  v. 
and  fa  disturbed  therein,  he  may  have  an  action  on  the  case.  Booth,  ^^^ 
Soch  right  may  be  claimed  either  by  prescription  as  appurtenant  codf  sisf 
to  a  messuaffe  from  keeping  it  in  repair ;  or  under  a  faculty  (a)  1  b/e.  L.  38a. 

firom  the  orainflrw :  or.  nArhans.  nniler  an  allotment  and  agree-  Kenrick  v* 

where  the  llt^f'^'Sh 

claim  the  |;Xa£r 
pew 
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rupted  usage  a  f*^  ^'  appurtenant  to  a  mesgoage  in  the  declaration,  (i)  Where 
faculty  may  be  tliis  action  is  brought  against  a  stranger  or  ivrong*doer,  it  is 
presumed.  sufficient  for  the  plaintiff  to  allege  in  his  declaration  that  he  is 
I'facult^  to^a  ®"^^®^  by  prescription  to  the  pew  in  question,  as  appurtenant  to 
man  and  hig  ^^^  messuage,  without  further  stating  the  particulars  of  his  claim,  (c) 
heirs  is  not  But  against  the  ordinary,  who  hss  prima  facie  the  disposal  of  all 
good;  nor  is  a  the  seats  in  the  church,  a  title  or  consideration  must  be  shewn  in 
arnrtenant  to  ^^^  declaration  and  proved  ;  as  a  faculty  from  one  of  his  prede- 
lai^.  I  Term  cessors  having  built  at  a  distant  period,  or  by  due  authority,  such 
R.  488. 1 B.  E.  pew,  or  having  constantly  repaired  the  same. 
L.  .751.  ||It  must  be  appurtenant  to  a  house  or  messuage  in  the  parish.  Mainwaring  ▼.  Giles, 
5  Barn.  &  A.  SSB.i  and  see  Forrest,  14.  Byerley  v.  Windus^  5  Barn.  &  C.  l.||  S^  Cross  v. 
Salter,  Z  Term  R.  639.,  in  which  case  the  King's  Bench  held,  that  the  sentences  in  the  eccle- 
siastical courts  were  not  conclusive  evidence  of  the  right.  But  that  case  does  not  seem  to 
afford  any  general  rule,  for  the  two  superior  ecclesiastical  jurisdictions  appear  not  to  have  de- 
dcied  positively  on  the  right  5  Wooddes.  196.  (ft)  1  Wils.  326.  l  Term  R.  431.  {c)  An 
uninterrupted  possession  of  the  pew  for  thirty  years  is  presumptive  evidence  of  a  prescnptive 
right;  but  that  presumption  may  be  rebuttea  by  proof  of  the  non-«xistence  of  the  pew  before 
that  time.   Qrimth  v.  Matthews,  5  Term  R.  296* 

Godb.  200.  If  a  parson  deface  a  grave-stone  or  coat-armonr  in  a  church, 

Cro.  Jac.367.    |.|,js  action  lies,  notwithstanding  the  injury  be  wilful  and  direct; 

for  in  this  case,  as  in  that  immediately  preceding,  trespass  vi  et 

armis  cannot  be  brought;  because  the  freehold  of  the  church  is 

in  the  rector.] 

Spoonerv.  ||  Where,  however,,  a  person  wrongfully  removed  a  tombstone 

Brewster,         from  the  churtli^yard,  and  erased  the  inscription,  it  was  lately 

5  Bmg.  136       jjgjj  ^^^  jjjg  erector  of  it  might  maintain  trespass  against  hiro.|| 

As  to  the  torts  and  injuries  affecting  a  man's  personal  property, 
and  for  which  an  action  on  the  case  is  the  proper  remedy,  they 
are  so  many  and  so  various  in  their  kinds,  that  they  cannot  well 
be  laid  together ;  I  shall  set  down  only  some  of  them  here,  and 
such  as  may  govern  in  like  cases. 
Pasley  V.  [Fraud  and  deceit  in  the  defendant,  and  damage  to  the  plain- 

Freeman,  tiff,  are  a  sufficient  foundation  for  this  action,  though  no  benefit 

9 Term R.  51.    accrue  to  the  defendant;  therefore  it  was  holden  by  three  justices 

Ms's.?.  ^^^  affirmation  respecting  the  credit  of  a  third  person,  raade 
Without  fraud  with  intent  to  deceive  the  plaintiff,  and  by  which  he  was  injured, 
and  an  intent  though  it  did  not  appear  that  the  defendant  was  benefited  by  the 
to  deceive,  deceit,  or  that  he  colluded  with  him  of  whom  he  gave  the  ficti- 
tfaM  action,  U  ^  character  1 
seems,  cannot    "^"^  cnaracter.j 

be  ra^ntained ;  the  representation  mutt  be  made  walU  fide.  Haycraft  v.  Creasy,  2  East,  9S. 
Holt's  Ca.  387.  See  Lord  EldotCs  observations  on  the  case  of  Paaley  v.  Freeman,  6  Ves.  186. 
See  also  Tapp  v.  Lee,  3  Bos.  Sc  Pull.  567.  If,  however,  the  representation  of  the  defendant  is 
false  to  his  knowledge,  the  plaintiff  need  not  show  any  intention  ou  the  defendant's  part 
to  injure  hiro.  7  Bins.  105.  if  the  representation  is  fraudulent,  and  is  made  with  reference 
to  the  plmntifiTs  opening  an  account  with  the  party  as  a  general  ctaiomer^  and  the  plaintiff, 
in  confequence  of  it,  sells  goods  from  time  to  time  to  the  buyer,  and  is  afterwards  a  loser 
by  him,  case  lies  for  the  dec^t,  although  the  biryer  nays  for  the  first  parcels  of  eoods,  on  the 
[Nirohase  of  which  the  reference  is  made.  This  liability,  however,  is  to  be  limited  within  a  rea- 
sonable time,  and  to  a  reasonable  amount.  Hutchinson  v.  Bell,  I  Taunt.  558.  But  if  the  vendor 
•enquires  generally  of  the  defendant  concerning  the  bti ycr's  circumstances,  he  cannot  maintain 
the  acUon  if  the  buyer  pays  for  the  particular  goods  which  it  was  in  contemplation  to  sell  at 
•  this  time  the  representation  was  made,  though  the  buyer  becomes  insolvent  and  does  not  pny 
for  edier  goods  subsequently  sold.  Dc  Graves  v.  Smith,  2  Camp.  559. ;  and  see  2  New  U.  2-i  i . 
0  Met,  36.   7  Price,  544.|| 

II  Where 
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I  Whei^  the  vendor  of  a  pubIio-hou$e»  pending  the  treaty,  made  Dobell  ▼. 
decekiiil  representations  as  to  the  amoukit  ofhusiness  done  at,  Sfc»  f  n^^"V  n 
whereby  the  plaintiff  was  induced  to^ive  a  lai^  sum  for  it,  it  was  g^s. 
hdd  that  the  latter  might  sue  for  the  deceitful  representations, 
flkbough  not  noticed  in  the  conveyance  or  agreement  of  sale.  || 

If  a  man  razes  the  name  of  the  obligor  out  of  an  obligation,  Roll.  Abr.  loo. 
and  io  the  room  thereof  puts  in  the  name  of  J.  S.  and  after  sues  ^^u^^-^^^"? . 
him  upon  this  oUigation,  J»  S.  may  have  an  actiau  on  the  case.      q|.^  Elii^/>^. 

Co.Eiit8.  F.  N.  B.  95.  Moor,  776.  For  keepings  dog,  knowing  bhn  to  be  accustomed  to 
bite  sheep.  I>aiiv.  Abr.  19.  [If  he  afterwarda  bite  a  hone  i  for  Uie  owner  ought  to  have 
dsstroyed  him  oa  notice  of  the  first  mischief.  Ld.  Raym.  69.  That  he  hath  done  so  twice 
be&re  is  sufficient  proof  of  us^e.  Dv.  856.]  HSee  on/^,  p*.  100.,  and  3  Carr.  &  P.  158.||  For  udng 
tiie  noe  mark  wbich  the  plaintiff  hath  used  to  set  to  his  cloths.  Poph.  144.  Cro.  Jac.471. 
iRoii.R.SS.    gSfkes  T.  Sykes,  5  Bam.  &  a  541.  d«7.|| 

If  ^.  takes  my  cattk  and  drives  them  into  B*s  close,  where  Roll.  Abr.  90. 

iktj  do  A  sucb  prejudice  as  subjects  me  to  JB.'s  action,  I  may  I^Ba^f  ^7. 
bave  an  action  an  the  case  against  A. 

|If  a  man  place  dangerous  traps  baited  with  flesh  in  his  own  Townsend  r. 

^roand,  so  near  to  a  highway  or  the  premises  of  another,  that  Wathen, 

dogs  passing  along  the  highway,  or  kept  in  those  premises,  will  ^East,  277. 
probably  be  attracted  by  the  scent  into  the  traps,  and  his  neigh- 
bour's dogs  are  so  attracted,  and  thereby  injured,  an  action  on 
the  case  lies  against  him. 

The  ooort  of  C.  B.  were  divided  in  opinion  on  the  question,  Deane  y. 

vhetherit  was  lawful  for  the  owners  of  woodlands  to  set  dog  Clayton, 

9ears  in  them  for  the  preservation  of  his  hares,  the  spear^  being  [-^^^^q^*, 

ill  more  than  fifty  yards  from  the  public  pathway,  which  passed  and  see 

throogh  the  wood,  and  public  notice  being  given  outside  the  s  Stark.  317. 
wood. 

And  where  a  trespasser  had  knowledge  that  spring  guns  were  Ilott  v.  Wilkes, 

set  in  a  wood,  although  ignorant  of  the  particular  spots  where  ^  ^^J^n-  *  A. 

tbey  were  placed^  it  was  held  that  he  could  not  maintain  an  action  ^^' 
far  an  injury  received  from  treading  on  one  of  the  guns. 

Bat  it  is  otherwise  if  the  plaintiff  has  no  knowledge.  Bird  y,  HoI- 

kook,  4  Bing.  1  Moo.  &  Malk.  595.  628.  By  7  &  8  G.  4.  c.  18.  $  I .  setting  spring  guns,  man 
tnf)f,  &c  is  a  misdemeanour^  except  when  set  in  dwelling  houses. 

The  law  requires  of  persons  keeping  instruments  of  danger,  ^'^°"  ^'  ^®\'> 
Aat  they  should  keep  them  with  the  utmost  care ;  therefore  where  \^^^  ^  ^ 
liie  defendant  being  possessed  of  a  loaded  gun,  sent  a  young  girl 
to  fetch  it,  and  gave  directions  to  take  the  priming  out,  ana  this 
^tt  done,  but  nevertheless  a  damage  accrued  to  the  plaintifTs 
son,  in  consequence  of  the  girl  presenting  the  gun  at  him  and 
irwnrr  the  trigger,  when  it  went  oflfj  it  was  held  that  defendant 
*3s  liable  to  an  action  on  the  case.|| 

If  a  man  lend  or  hire  another's  horse,  and  for  want  of  safe  Cro.  Eliz.  777. 
weping  the  horse  die,  the  owner  may  have  an  actiofi  on  ike  case  ^•j**  ^^^^>  ^^» 
to  repair  the  damage  sustained  by  the  negligence  of  the  borrower.  ^     *  jg^^ 
So>  if  a  man  lend  another  sheep  to  tath  his  land,  and  if  by  the  Godb.  72.' 
^^gligence  of  the  borrower  they   are   drowned;  so,  if  a  man  DocL^Stud, 
lend  another  a  horse,  who  puts  him  into  a  ruinous  stable,  which  nf^{i"  o^'u 
tobies  in  upon  him  and  kills  him  {a) :  or  if  a  man  over-ride  a  y.  \vii^n 
"^'TBe  lent  or  hired  to  him,  in  all  these  cases  an  action  will  lie;  1  Bam.  &  A. 

but,  59.11 
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but,  if  the  stable  had  fidlen  by  a  violent  tempest,  or  the  horse  died 
of  any  disease,  then  had  the  hirer  or  borrower  been  excused* 
Godb.  985.  If  ^*  obtains  judgment  in  a  debt  against  A  as  executor  to  his 

sRolL  R.31S  father,  and  thereupon  A.  takes  out  ^^Jierifadas^  but  before  the 
^hk  f  *t  sl^eriff  can  execute  it  JB.  secreti  etjraudulenter  sells,  removes,  and 
thorit/midn-  ^^x^^es  of  all  the  testator's  goods,  so  that  the  sheriff  is  forced 
tains  the  con-  to  return  nutta  bona,  S^c,  an  action  upon  the  case  lies  asunst  B^ 
trary.]  for  the  sheriff  could  not  return  a  devastavit;  and  if  wis  action 

does  not  lie,  the  party  is  without  remedy. 
Carth.  8, 4.  If  ^«  declares  that  he  had  obtained  judgment  against  J.  &  for 

Smith  and  lOOL  and  that  1002.  more  was  due  to  him  for  rent  arrear;  that 
^d^^  ^d*  ^^  intending  to  take  out  execution,  and  also  to  bring  an  acUon  of 
mm^  iaB^.  ^^^^  ^^^  ^®  ^°^  '^^  arrear,  (the  said  J.  &  being  then  possessed  of 
and  affirmed  in  goods  and  chattels  sufficient  to  discharoe  the  whole,)  which  being 
the  House  of  very  well  known  to  B»  (the  defendant)  he,  by  covin  conspiring 
Peen.  ^|J^  ^i^^  3^j  J.&to  defeat  the  plaintiff  of  his  eicecution,  and  of 

recovering  the  money  for  rent  arrear,  procured  the  said  J.  &  to 
confess  a  judgment  for  1601,  (of  such  a  term)  to  one  J.  N.  ubi 
reoera  the  said  JI  &  did  not  owe  any  thing  to  the  said  J.  N.  and 
that  he  sued  out  execution  on  this  feigned  judgment,  by  virtue 
whereof  he  seized  all  the  goods  and  chattels  of  the  said  J.  & 
which  he  esloined  to  places  unknown,  and  converted  to  his  own 
use,  by  reason  whereof  the  plaintiff  lost  his  debt ;  the  action 
well  lies. 
Leon.  S40.  Also  for  injuries  done  to  a  man  with  respect  to  his  wife^  as  by 

Nov,  106.         having  criminal  conversation  with  her ;  wiUi  respect  to  his  chil^ 

2  Lev  6^  1  Or  *^  ^^  enticing  him  away,  or  by  enticing  away  his  servant  (a);  or 
by  seducing  ^^  ™y  servant  without  cause  or  licence  departs  from  my  service, 
his  daughter,  and  J.  &  knowing  him  to  be  my  servant,  retains  him  in  his 
per  quodter^     service,  and  so  keeps  him,  an  action  lies. 

tMium  anunU 

The  right  to  which  action  seems  to  be  extended  to  one  standing  in  loco  pareniu.  But  in  either 
case  if  the  daughter  be  of  aee,  acts  of  service  must  be  proved.  S  Term  R.  166.  9  Borr.  1S78. 
11  East,  2S.  If  under  ace  the  relation  of  master  and  servant  must  subsist  at  the  time  of  the 
reduction.  Dean  v.  Peei,  5  East,  45.  In  actions  of  adultery  the  proper  form  is  trespass;  and 
for  the  other  injuries  adverted  to  in  the  text,  satisfaction  may  be  had  in  that  form  of  action. 
Cowp.54.  3Wils.l8.  See  sTerm  R.  1G7.  Ld.  Raym.  1033.,  and  the  remarks  thereon  in 
5  Wooddes.  S45,  S46.  n«  ||See  tit.  TYnpau  (C),  Vol.  VILH  (a)  But  where  a  servant  had 
covenanted  to  woric  at  a  trade  for  a  limited  time,  under  a  penaltv,  and  havine*quitted  his  place, 
the  master  sued  him  and  recovered  the  penalty;  this  was  holden  to  discharge  the  second 
master  from  an  action  for  hiring  him,  the  penalty  being  deemed  ftiU  satisfaction  for  the  loss  of 
service.  Bird  v.  Randall,  3  Burr.  1345.    1  Black.  R.  373.  S.  C.   ||See  tit.  Master  and  SertHtta,l 

Shepherd  v.  C*^  ^^  ^^  holden,  that  this  action  would  lie  where  the  de- 

Wakeman,        fendant  falsely  and  maliciously  wrote  a  letter  to  a  person  who 

1  Sid.  79.  was  engaged  to  take  the  plaintiff  as  his  wife,  suggesting,  that  he 
\  If^'^e'?*^'  v^  ^f  husband,  by  means  whereof  the  intend^  marriaire  was 

1  neD.  S55.  i»       4.     ^   J  1  " 

269.308.  S.C.  frustrated.] 

It  seems,  unless  tome  snecild  damage  could  have  been  proved,  that  this  cause  would  have  been 

proper  only  for  the  eccledastical  court,  under  the  name  of  a  suit  for  jactitation  of  marriage, 

3  Wooddes.  S 11. 

Roll.  Abr.  88.        So,  if  a  man  digs  a  ditch  in  the  highway,  into  which  my  ser- 

2  Buht  35:4.     vant  &Ils  and  breaks  his  thigh,  by  which  I  lose  his  service  for  a 

long 
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loDg  time^  I  shall  hare  an  ^tcHan  an  ike  ease  aminst  him  (b)  for  ^  ,,  „ 
d«Io«oflu,«rvice.  ^  ^1^'^'%. 

ging  a  pit,  per  quod  J.  S.  for  whose  life  I  hold  lands,  was  drowned.  Keb.  847. 

Also  actions  on  the  case  are  proper  for  injuries  in  disturbing  ^^  Assump- 
one  in  the  enjoyment  of  any  right  or  privilege  he  is  entitled  to;  "^  ^^'  ^'* 
«,ifthc  beadle  of  an  hundred  ought  by  virtue  of  his  place  to  ^^' 
bate  by  prescription  certain  gallons  of  beer  of  every  brewer  at  a 
certain  price,  if  the  brewers  will  not  suffer  him  to  have  it  ac- 
cordingly, an  action  upon  the  case  lies. 

I A  declaration  is  bad  which  merely  states  that  the  plaintiff  Thompson  v. 
being  a  solicitor  retamed  at  a  public  meeting  to  submit  a  bill  in  ^oeX,  1 5  East, 
parliament,  and  that  the  defendant,  the  chairman  of  the  meet-  ^^^* 
ii^and  one  of  the  committee  appointed  for  despatch  of  business, 
conspired-  uith  others  to  disturb  plaintiff  in  his  employment, 
^  procured  other  solicitors  to  be  employed.  | 

If  a  nian  ought  to  have  toll  upon  the  buying  of  cattle  in  a  7  H.  4. 44.  b. 
market,  if  one  buys  cattle  and  does  not  pay  the  toll,  an  action  on  J^H.  6. 45.  b. 
*  aw  Ues  against  him.  S^e  0^6 

S.R.  Bro.  J7.  S.  C.  Roll.  Abr.  106.  S.C.  [In  such  case,  astumptU  is  now  usually  brouj^t, 
^Term  R.  sis.  660.]  So^  if  persons  coming  to  market  are  disturbed,  by  which  I  lose  my  toll, 
m  acdoQ  00  the  caae  lies.  11 H.  4.  47.  b.  Roll.  Abr.  106.  Vent.  96,  SS.  Or  if  upon  a*^sale 
^  •  &ir  a  ftnoger  disturba  the  lord  in  taking  the  toll,  an  action  upon  the  case  lies.  9  H.  6. 45. 
M.Abr.  los.  [It  is  the  proper  remedy  for  a  fraud  upon  the  toU  of  a  market.  Cowp.  664.1 
IBaififi,  Ac.  of  Tewkesbury,  v.  Bricknell, «  Taunt  1  S0.|| 

[An  action  on  the  case  will  not  lie  against  justices  of  the  peace  Basset  ▼.  God- 
fcrrefiising  to  grant  a  licence  to  keep  an  inn  or  ale-house.]  schall.  Esq, 

5  Wila.  121, 
I  In  an  action  against  a  magistrate  for  a  malicious  conviction,  Burley  v. 
it  is  not  sufficient  for  plaintiff  to  shew  himself  innocent  of  the  Bethune, 
^jfece,  but  he  mustfdso  prove,  from  what  passed  before  the  f\f°"u  ?5?' 
nt^gistrate,  that  there  was  a  want  of  probable  cause.  ||  a„j  g^  [\^    *' 

Jtuticei^  and  tit.  Tretpatu 

Ifmy  tenants  within  a  certain  seignory  ought  time  out  of  ^jE.  3. 50. 

nrind  to  go  free  to  every  market  and  fair  to  sell  and  buy  goods  ??i^'^«^  '^^' 

without  payment  of  toll,  and  one  takes  toll  of  them  in  his  tair  or  yard  y.  ^rd 

OttriEct,  an  action  on  the  case  lies  against  him.  9  Saund.  172.' 

and  the  notes  (5th  ed.>| 

If  a  man  disturbs  my  steward  in  holding  my  leet,  an  aetionon  ,„  u  ^  ,  ^ 
t^casehes  against  him.  So,  if  the 

(onTtsertaatt  are  disturbed  in  collecting  his  tythet.  19R.  8.  5S.  Roll.  Abr^  107.  So,  if  a 
*tiviger  who  has  no  right,  holds  a  court  in  my  manor,  and  by  distresses^  &c.  so  impoverishes 
Br  teaaats  that  they  cannot  pay  their  rents,  an  action  on  the  case  lies.  13  H.  4. 1 1.  Koli. 
Abr.  106. 

If  a  man  hath  the  assize  of  bread  and  beer,  fines,  amerciaments,  ss  H.  6.  9.  b. 
ttd  other  matters  of  frankpledge,  by  the  king's  grant,  and  he  Roll.  Abr.  los. 

distrains  for  an  amerciament,  and  a  stranger  nmkes  a  rescue,  an  ]!J^u^  acUon 
^.'  ^,  i»  •     .  !_•  ®  on  the  case 

(^lon  vpon  the  case  lies  agamst  him.  ^e  plaintiff 

declares  that  Queen  E&tabeth  did  punt  to  him  the  office  of  steward  of  the  manor  of  D,  and 
^  tile  defenibiita  ewndem  plaintiff  ad  exercefuL  {Return  officiumy  et  vadia,  feodoy  commoda 
f^  profeua  thereto  belonpng  habere  et  percipere,  vi  et  amtit  impediverunt,  Sfe.  this  is  a  good 
^declaration,  notwithstanding  the  cauta  causam^  vU.  the  interruption  of  the  plaintiff  to  exercise 

the 
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the  office,  is  laid  to  be  dooe  vi  et  armis,  for  the  causa  catuaia,  ms.  the  lost  of  t(ie  fees,  is  the 

point  of  the  action.     9  Co.  50.    4  Leon,  243.    Hob.  180.    Palm.  46.    2  Brownl.  532.   Cro. 
Car.  377.    2  Roll.  Rep.  139. 

9  Co.  28.  Vent.  If  the  sheriff  of  the  county,  or  his  bailifT,  execute  a  writ  in  a 
cf^' h.^?98  ^^*  franchise  or  liberty  of  one,  wlio  by  grant  or  prescription  hath  the 

execution  and  return  of  writs,  an  action  on  the  case  lies. 
Carrettv.  ||But  where  the  long  established  and  recognized  practice  had 

Smallpage,  beyen,  that  a  writ  of  capias  with  a  non  omittas  clause  issued  in 
^  '  the  first  instance,  and  was  executed  by  the  sherlfi^  within  a  par- 
ticular liberty,  the  bailiff  of  which  had  the  execution  and  return 
of  writs,  without  a  writ  of  latitat  first  issued,  and  a  return  of 
mandavi  balliro^  4*^.,  it  was  held,  that  an  action  on  the  case  could 
not  be  supported  by  the  bailiff  against  the  party  suing  out 
such  writs;  since  under  these  circumstances  he  could  not  shew 
that  he  wrongfully,  injuriously,  and  deceitfully  caused  it  to  be 
issued.  II 

We  are  next  to  enquire  for  what  wrongs  and  injuries  com- 
mitted by  officers  and  ministers  of  justice,  and  others,  acting 
contrary  to  the  duty  the  law  lays  on  them,  with  respect  to  their 
trades  and  callings,  an  action  on  the  case  will  lie.    And  therefore^ 

1.  Where  an  Action  on  the  Case  wiU  lie  against  Officers  and 

Ministers  of  Justice. 

9  H.  6.  60.  b.  It  seems  agreed,  that  no  action  on  the  case  (a)  lies  against  a 
Roll.  Abr.  92.  judge  of  a  court  of  record  for  a  wrong  judgment;,  and  that  if  it 
H  wk  ^P%  appears  to  have  been  an  error  of  his  judgment  (i),  he  is  subject 
350.   HRexV.   ^  "^  prosecution  whatsoever. 

Jackson,  I  Term  R.  €53.  Rex  v.  Borron,  3  Barn.  &  A.  432.  Rex  v.  Bishop,  5  Bam.  A.  6I2.|| 
(a)  Not  agamst  a  judge  of  the  inferior  court  for  taking  insufficient  bail.  Hutt.  120.  An 
action  lies  against  a  judge  of  the  Stannary  Court  for  refusing  a  plea  which  bv  law  he  ought  to 
have  accepted.  2  Roll.  R.  498.  per  Jone$  5u^%,  cceteru  ahsentibus;  but  n>r  this  vide  title 
Billi  of  Ejtceptions,  (6)  But  for  corruption  they  are  punishable;  the  Judges  in  Westnwuier' 
holly  properly,  by  impeachment  in  parliament.  1*  Hawk.  P.  C.  350.  In&rior  judges  by  inform- 
ation, attachment,  &c.  for  which  vide  the  heads ;  also  the  head  of  Offices  and  Officers  ;  and 
1  Salk.  596.  where,  per  HoU^  the  Mayor  of  Hereford,  for  giving  jadgment  for  his  own  lessee 
in  ejectment,  was  committed.* 

*  As  to  the  immunity  of  the  judges  from  prosecutions,  vide  31  Ed.  3.  st.4.  c  17. 

Leon.  189.  If  the  plaintiff  declare  that  he  affirmed  a  plaint  of  debt  in  the 

court  of  A  against  C  and  thereupon  caused  C  to  be  arrested, 

and  that  the  defendants  (being  the  mayor,  town-clerk,  and  gaoler 

of  B.  did  conspire  to  delay  the  plaintiff  in  his  suit ;  and  in  part 

of  his  said  debt  had  let  C  go  at  large,  without  taking  any  part, 

this  action  will  lie,  for  the  not  taking  of  bail  is  not  ue  cause  of 

the  action,  but  the  conspiracy. 

14  E.3. 39.  If  the  bailiffs  in  ancient  demestie  hold  plea  after  the  record  is 

F.N.B.93.      removed  'mbank^  by  which  the  tenant  loses  his  land  there  by 

Rolf  ^br  92.    ^®<^very,  he  may  have  an  action  upon  the  case  against  them. 

S.  P.  action  against  the  under  steward  of  a  court  baron,  for  proceeding  after  a  corpus  cum 
causd  delivered.  5  Leon.  99  adjudged.  Against  a  clerk  who  had  the  custody  of  a  record,  and 
suffered  it  to  be  altered.    Raym.  5S.    Sid.  77.    Keb.  SS.  346.     Vide  Lev.  64. 

4  Inst.  236.  If  an  escheator  returns  a  false  office,  contrary  to  what  was 

w  ^n  Ai^^        found  by  the  jury,  in  prejudice  of  the  party,  an  action  tipon  the 

case 
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case  lies  against  him;  for  in  this  he  is  barely  an  officer,  and  not 

a  judge. 

If  my  servant  is  robbed,  and  he  goes  to  a  justice  of  peace  and  ^^"«  32j. 
prays  to  be  examined  touching  the  robbery,  and  the  justice  re-  £\\2^\l^' 
fuies  to  examine  him,  so  that  I  am  thereby  damnified,  and  can-  ButVor  th*» 
not  proceed  against  the  hundred,  I  shall  have  an  action  against  vide  title 
ihe  justice;  for  the  examination  by  him  in  this  case  is  not  as  a  J^^ices  of 
judge,  but  as  a  particular  minister  by  the  act  appointed  for  this      ^    ^^^^* 
purpose,  (c) 

(d)  If  a  summoner  of  the  ecclesiastical  court  falsely  and  ma-  Roll.  Abr.  90. 

Mo\is\y  colore  officii  sui  to  the  intent  to  scandalize  J.  S.  with  the  Csirlian  and 

feme  of  incontinency  with  -4.,  and  to  put  him  to  expense  in  the  ^^'^g'^q^^' 

Ecclesiastical  Court,  cites  J.  S.  to  appear  for  incontinency  with  A.y  jonea,  '512. 

upon  which  Jl  S.  appears,  and  is  there  charged  by  the  judge  with  s.  C.  (d)  Like 

ii,  and  u|wn  his  answer  discharged,  by  which  he  is  put  to  ex-  point  in  an  ao 

i^nce ;  J.  S.  may  have  an  action  upon  the  case  a<]:ainst  the  sum-  ^V?"  ^^nst 

I         11        •         .ii_t,i/j»  Ti-u     churchwar- 

moner  upon  such  a  declaration,  though  he  be  an  oflicer  01  the  dens  for  such  a 

Ecclesiastical  Court;   inasmuch  as  it  is  alleged  that  he  cited  him  presentment. 

falsely  and  maliciouily  et  colore  officii,  it  shall  be  intended  that  he  Cro.  Car.  285. 

did  it  widiout  process.  J^°^^'  ^°^^,j 

Abr.  112.  pi.  9.    2  Mod.  52.   Vent.  86.   Sid.  465.   Lev.  292.  S.  P. 
(c)  If  a  minister  of  justice  hath  a  warrant  to  (a)  attach  (J)  the  ^^^^^^'^^^* 
goods  of  another,  and  can  do  it  and  does  it  not,  an  action  upon  ^Jq^^^2.' 
the  case  lies  against  him,  S-P./j^rci/naw. 

(i)  So,  if  I  shew  J,  S,  to  the  sheriff,  and  give  him  a  writ  to  arrest  him,  ^nd  he  does  not. 
Cro.  EHz.  875.  per  Walnuly.  (c)  But,  if  upon  a  capias  utlasatum  before  judgment,  the  sheriff 
oegiecte  to  extend  or  seize  goods,  &c.  this  is  the  king's  Toss,  and  the  party  shall  have  no 
action,  though  it  was  objected,  the  sheriff  extending.  Sec.  would  have  been  a  ineans  to  force 
tbeddendant  to  appear;  but  it  was  said,  that  if  it  had  been  shewn  that  the  sheriff  might  have 
t^  his  body.  Sec.  there  would  have  been  more  reason  to  support  the  action.    2  Vent.  90. 

If  a  sheriff  makes  a  false  return,  as,  if  he  return  a  cepi  corpus  ^^^^^^  *'^. 
and  paratum   habeOf   or  languidus,  when  the  party  is  at  large  a^^^Lfi^'^ 
without  bail,  an  cLction  on  the  case  Ues  against  him  for  the  false  q^^  Actions, 
Ktarn :  but  if  he  had  taken  bail,  though  the  party  does  not  ap- 
pear at  the  return  of  the  writ,   yet  no  action  lies  against  the 
sheriff;  for  by  the  23  H«  6.  c  9.  the  sheriff  is  obliged  to  take 
bofl.  "^ 

If  the  sheriff  returns  the  tenant  summoned  in  a  real  action  ^  if*^tf *' 
where  he  was  not,  by  which  he  (rf)  loses  by  default,  an  action  lies  b^^'^^  ^"i^^f  • 
against  him  for  this.  actions  the 

^fsnS'vi  liable,  vide  head  of  Sheriff,  (d)  For  the  judgment  should  stand,  and  the  party  is  put 
to  his  remedy  against  the  sheriff.     Moor,  949.    Bro.  Action  sur  Case,  5.    Goulds.  128. 

[If  a  bailiff  remove  goods  off  the  premises  under  a^eri  Jacias  ™^,y®  ^' 
before  the  landlord  is  paid  his  year's  rent  pursuant  to  the  statute  g^  g^' 
8 Ann.  c.  17m  case  lies  against  him;   and  the  action  may  be  ||Seetit. i?^ 
brought  at  the  suit  of  an  administrator.]  (KX  8.|| 

If  at  the  petition  of  ^.  and  the  rest  of  the  creditors  of  J5.  a  com-  s  Roll.  Rep. 
mission  upon  the  statute  against  bankrupts  is  issued  out  against  47.    But  lor 
A  and  thereupon  the  commissioners  sit,  and  offer  interrogatories  ''i^J^  ^^^ 
to  C.  and  he  refuses  to  be  examined,  and  by  them  thereupon  is  ^^  G{^and 
committed  to  prison,  and  the  gaoler  suffers  him  to  escape,  A.  GuoUr, 
^a;  have  on  action  against  the  gaoler  for  thb  escape* 
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Ravenscroft  [If  a  gaoler  suffer  a  prisoner  upon  mesne  process  to  escape,  he 

^'v?\\**  ^  liable  to  an  action  on  the  case,  though  the  prisoner  return  the 

^ee  tit  £f^*  ^"^®  ^V  ^  ^^  prison,  and  the  plaintiffproceed  to  final  judgment 
^.mdG^  against  him.] 

and  Gaokr^  and  SkerifJH 

p**ii'  Ah^  ^**  ^^  ^  warrant  upon  ajlerificias  to  levy  a  debt  at  the  suit  of  J.  S. 
r2fe  haS  rf  ^  directed  to  an  under-bailiif  of  a  liberty,  and  he  by  virtue 
Attachment  thereof  levy  the  debt,  and  after  conceal  the  writ  and  make  not 
and  Btiuf.       any  certificate  thereof,  an  action  on  the  case  lies  against  the 

under-bailifi*,  because  he  has  done  a  personal  ioH* 
Latch,  159.  So,  if  a  distress  at  the  suit  of  ^.  issues  out  of  the  court  of  C 

Adjudged  directed  to  J.  S.  (who  is  not  the  usual  officer)  to  distrain  the  cattle 
^?  u^  a  ^^  -8.  4rc.y  or  that  B.  should  find  pledges  to  appear  at  the  next 
Judgment  in  court ;  and  thereupon  J,  S.  distrains  the  cattle  of  B.  and  after  re- 
Cbcyney  delivers  them  to  B.  without  taking  sufficient  security,  ^c.  and  B. 

^^^'^^^  does  not  appear,  4^c.  an  action  lies  against  «7.  &»  notwidistanding 

he  is  no  known  officer,  but  pro  hie  vice  only. 
Roll.  Abr.  93.  If  a  summoner  of  the  ecclesiastical  court,  upon  a  premonition 
Maor'^35^'  directed  to  him  by  the  ecclesiastical  court  to  warn  J.  S.  to  pay 
IS  Co.  isV.  certain  costs  awarded  against  him  by  the  court,  returns  to  the 
Roll.  Rep.  05.  court,  that  he  hath  warned  the  said  Jl  S.j  by  which  the  said  J.  & 
8. C adjudged  is  excommunicated,  where  in  truth  he  never  warned  him;  J*& 
Po  ^1^°  d  ^^^  '^^^^  ^^  action  upon  the  case  against  him  for  this  false  return, 
Qodfrey.  though  he  be  an  ecclesiastical  officer ;  for  the  excommunication 

is  a  temporal  as  well  as  a  spiritual  disadvantage,  as  during  its 

continuance  he  cannot  bring  an  action,  and  is  liable  to  an  ex- 

communicatio  capiendo. 

8id.  976.  If  9k fieri  facias  de  bonis  ecdesiasiicis  of  «^  &  be  directed  to  the 

?*^idk ^*         bishop  of  E*  and  he  return  quod  nulla  habet  bono  ecdesiastica^ 

Ld.  Raym.        which  is  fidse,  an  action  on  the  case  lies  against  the  bishop  for 

S65.il       '        this  false  return. 

11  Co.  99.  If  upon  a  mandamus  to  restore  «Z  &  to  his  placq  of  a  burgess  of 

James  Bfl^e's  p.  i^/  causam  nobis  signify  the  mayor,  4^.  return  a  good  cause» 

case,  per  cu-     ^{^^  matter  of  which  is  false,  an  action  lies  for  the  false  return* 
nam.    So,  an  ^  ^ 

action  lies  against  the  mayor  and  commonaltv  of  L.  for  making  a  false  certificate  of  a 

custom.    Hob.  87.    So,  against  the  surrogate  of  a  bishop,  who  makes  a  false  return  as  to  the 

custom  of  choosing  churchwardens.    5  Lev.  568.     Fide  Carth.  897.    8  Salk.  488.  pi.  1.  430. 

d.  5.  Ld.  Raym.  991.    Fide  tit.  MandamuM.   [And  note,  that  regularly  an  action  on  the  case 

IS  the  proper  remedy  for  all  false  returns.    Doug.  153, 154.] 

Vent.  ^5, 86.  If  the  plaintiff  declares,  that  within  the  city  of  London  there  is 
between  an  ancient  bridge,  and  that  by  custom  of  the  said  city  two  officers 

Sir  Samuel  ^  ^^^^  ^^^  ^^  called  bridge-^masterSf  by  the  citizens  at  a  cx>mmon 
Sterling,  ad-  ball  assembled  have  been  yearly  chosen  or  continued ;  and  that  if 
judged  per  one  of  them  within  the  year  hath  died,  another  for  the  remainder 
conrVaui^^  of  the  year  hath  always  been  chosen  as  aforesaid,  and  that  there 
and  Vent.  S06.  *^  certain  fees  and  profits  belonging  to  the  said  office;  and  that 
8.  C.  upon  a  jL  and  jB.  were  elected  to  this  office ;  that  A,  during  his  said  year 
writ  of  error  died,  and  upon  a  hall,  bv  the  defendant  (being  then  lord  mayor) 
^Smedper  ^^^  ^^^  ^®  election  of  a  bridge-master  in  the  place  of  A.  then 
toiam  ^uiam.  ^^^  there  the  plaintiff  and  one  Jl  &  as  competitors  stood  for  the 
8  Lev.  50,        said  office ;  and  thereupon  the  question  did  arise,  who  had  the 

greater 
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greater  namber  of  electors ;  and  the  plaintiff  did  aver  his  number  g.  o.    And 
to  be  die  greater ;  and  thereupon  did  request  the  defendant,  that  there  the  cua- 
«ccording  to  the  custom  they  might  go  to  the  poll,  but  the  defend-  ^om  wm  laid, 
ant  did  refuse  to  number  the  polls,  and  made  proclamation  that  t^»»^>^t^e 
the  electors  should  depart,  and  discharged  the  court,  and  J.  S.  so  divided, 
was  sworn ;  per  quod  the  pldntiff  lost  the  profit  of  the  place,  ^e.  that  the  plu- 
this  action  lies  as  well  for  this  (a)  injurious  prevention  of  him  rali'y  could 
from  obtaining  the  office,  as  for  an  hindrance  of  him  in  the  ^""^^  ^P^J"" 
execution  thereof;  for  qui  destruit  medium  destruitjlnem.  the  mayor  ' 

oagbt  to  i»rant  tbupoll,  and  that  the  electors  were  so  divided,  B^.  And  adjudged  per  cur. 
freUr  Vau^kan^  that  the  action  lav  ;  though  it  was  not  averred  that  he  would  have  been 
elected  if  the  poll  had  been  granted ;  for  the  mayor  did  not  do  his  duty,  and  the  per  quoad 
he  lost  the  profits  of  his  place  is  sufficient  after  verdict,  (a)  If  upon  a  writ  de  coronatore 
eu^end.  the  sheriff  will  not  return  him  coroner  who  is  chosen  by  the  major  part,  an  action  lies. 
2  Vent.  26.  rtde  2  Sid.  168, 169,  &c.  3  Keb.  664.  859.  Diversity  between  an  office  of  govem- 
Qient  and  an  office  of  profit. 

A.  declares  that  the  king's  writ  issued,  and  was  delivered  to  the  Salk.  20,  21. 
sheriff  of  Bucis^  for  election  of  members  of  parliament  in  his  &c.  Ld.Raym. 
county ;  that  the  sheriff  made  out  his  precept  to  the  defendants,  ^^^\^' 
bein^constables  of  tlie  borough  of  Aylesbury,  for  the  election  of  st^rl.  89.** 
Iwo  burgesses  for  that  borough,  which  was  delivered,  and  the  Csis.  Temp. 
Irargesses  duly  assembled  to  choose,  4v.  and  that  the  plaintiff  Holt,  524. 
being  duly  qualified,  S^c.  and  ready  to  give  his  voice  for  L.  and  «  Mod.45.&c 
It  to  be  burgesses,  Src.  the  defendants,  knowing  the  premises,   white  I<  a/, 
maliciously  obstructed   him,  and  would  not  allow  or  receive  it,  adjudged  by 
mdthat  without  his  voice  two  burgesses  were  chosen ;  it  was  ad-  three  judges, 
judged  after  a  verdict  for  the  plaintiff  in  B.  B.  by  three  judges  "^/^^"t  1 1 
against  HoU  C.  J.  that  the  action  did  not  lie.     Their  chief  rea-  That  for^'evlry 
«ws  were^  that  this  was  a  parliamentary  offence,  and  properly  injury  an  ac- 
enquirable  there ;  that  to  determine  it  here  might  occasion  a  tion  lay ;  that 
clashing  of  jurisdictions ;  that  it  did  not  appear  that  the  party  had  f**"  j^^the" 
suflered  any  injury;  that  to  allow  of  such  actions  would  create  a  p"2ntiff?as  h 
nraltiplicity  of  actions,  to  the  great  prejudice  of  officers;  and  deprived  him 
fo-  Gould  J.  the  officer  is  a  judge,  and  therefore  not  liable  to  an  of  the  greatest 
action;  and  per  Powis  J.  he  is  quasi  a  judge,  and  therefore  has  Pub'^J^fhw 
a  distinguishing  power  who  to  admit  and  who  to  refuse.  ^hich  is  that 

rf  consorting  to  those  laws  bjr  which  he  is  to  be  bound ;  that  the  parliament's  having  a  juris- 
««tkm  is  no  objection,  especially  in  this  case,  where  the  grievance  is,  that  the  party  is  not 
'Cpfeseoted ;  that  the  oitic^  is  neither  a  judge,  nor  quoii  a  judge ;  that  the  multiplicity  of 
actions  is  no  objectioa ;  for  if  a  man  will  multiply  wrongs,  it  is  but  reasonable  that  actions 
wtrald  be  multiplied,  &c.  And  nofe;  the  judgment  was  reversed  in  the  House  of  Lords^ 
a|»ordinj  to  Holfs  opinion  :  Trevor  C.  J.  and  Price  and  sixteen  lords  concurred  with  the 
^w  otB.JL  the  rest  of  the  judges  and  fifty  lords  concurred  with  Holt.  ||  I  Bro.  P.  Ca.  69. 
aC.  But  though  the  judgment  was  reversed  in  the  House  of  Lords,  yet  the  lords  did  not 
K^ceed  upon  the  broad  ^ound  which  Lord  HoU  had  taken  in  the  court  below.  Lord  Holt 
»a  "masted  that  the  action  lay  for  the  mere  obstruction  of  the  right;  but  the  lordij,  io  the 
Jtetification  of  their  conduct,  which  was  supposed  to  be  written  by  Lord  Holt,  put  it  upon  a 
™pcat  principle,  the  wilfulness,  the  maliciousness  of  the  act.  8  St.  Tr.  1 29.  And  subsequent 
^  have  considered  malice  as  of  the  very  essence  of  actions  of  this  kind,  and  upon  that 
I"^aple  judges  have  adopted  the  decision  of  the  lords  in  this  case,  Harman  v.  TappendeDy 
Jt«s^555.  Drew  V.  Colton, /(rf,  565.  Milw^d  v.  Sargent, /d.  567.  Cullon  v.  worrii, 
8  Stark.  R.  577.B 

|hi  case  against  the  sheriflFof  S^*,  the  declaration  charged,  BamarJiston ' 
w  the  defendant  malidously  intending  to  deprive  him  of  the  ^'  ^""^• 
Vol.  L  I  office 
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2  Lev.  114.       office  of  knight  of  the  shire,  made  a  double  return.     Upon  a 
Pollexf.  470.     jf  jaj  3^  jj^j^  Twisden^  Rainsford^  and  Wi^lde  held,  and  so  directed 

the  jury,  that  if  tlie  return  were  made  maliciously,  they  ought 
to  find  for  the  pkintifF;  which  they  did  with  800^  damages. 
On  motion  in  arrest  of  judgment,  Hale  C.  J.  being  in  court,  be, 
Twisden  and  Wylde  J.  held,  that  forasmuch  as  the  return  was 
laid  to  he /also  et  malitiose  et  ed  intentione  to  put;  the  plaintiff  to 
charge  and  expense,  and  so  found  by  the  jury,  the  action  lay. 

3  Lev.  50.         Judgment,  however,  was  reversed  in  the  Exchequer  Chamber, 
1  Lutw.  89.       and  that  judgment  of  reversal   affirmed  in  parliament.     This 

7  St.  Tr.  429.    reversal  gave  occasion  to  the  act  of  7  &  8  W.  3.  c.  7.  which  should 

8  St  Tr.  102.     seem  to  be  a  declaratory  act,  and  which  gives  an  action  against 

the  returning  officer  for  all  false  returns  wilfully  made,  and  for 
double  reXnvn&Jidselif^  wilfully^  and  maliciously  made. 
Schinotti  v.  ^^  action  on  the  case  lies  against  a  commissioner  of  the 

Bumstead,  lottery  for  not  adjudging  a  prize  to  the  holder  of  a  ticket  entided 
6  Term  R.  646.  to  receive  it.|| 

2.   Where  Case  vdU  lie  for  Torts  and  Injuries  committed  by  Per'- 
sons  contrary  to  the  Duty  of  their  Trades  and  Callings. 

Roll.  Abr.  2.  ^^^  ^^^  (^)  delivers  goods  to  a  common  carrier  (6),  to  carry 

Vide  for  thii  them  to  a  certain  place,  if  he  loses  them,  an  action  upon  the  case 
title  Carrier^     lies  against  him ;  for  by  the  common  custom  of  the  realm  he 

^  ^®*^^      ^^f^^  ^  ^"^y  *«*"  safely. 

Converiion*  (a)  An  action  lies  against  a  ferryman  that  refuses  to  carry  passengers.  Hardr.  165. 
Vide  a  spedal  cieclaration  against  a  letter-carrier  for  the  non-delivery  of  a  letter  delivered  out 
to  htm  at  the  general  post-office.  Rob.  Ent.  103.  (b)  So,  against  a  lishterman,  roaster  of  a 
ship,  or  owners.  Roll.  Abr.  2.  2  Lev.  69.  Hob.  %B.  That  the  underta!kii^  makes  hini  a  com* 
mon  carrier.  Cro.  Jac.  262.  Sid.  S45.  Vide  head  of  Bailment.  So,  if  they  are  damaged. 
Palm.  523.  So,  if  he  be  robbed  of  them.  4  Co.  84.  2  Saund.  580.  fThe  carrier  is  liable  for 
every  accident,  except  by  the  act  of  God,  or  of  the  king's  enemies.   1  Term  R.  33,] 

Roll.  Abr.  5, 4.  So,  if  an  innkeeper  refuses  to  entertain  a  gue^  on  pretence 
^4^  ^^  ^^K  that  his  house  is  already  full,  an  action  on  the  case  lies  against  him : 
/niii  and  Inn-    ^  ^^  ^^  goods  of  his  guest  are  stolen  or  lost  in  his  house,  ^-c* 

keepers. 

Ld.Raym.2i4.  L^  ^^  ^  ™&A  suffer  materially  from  the  neglect  or  ignorance 
1  Danv.  77.  of  a  common  surgeon  or  apothecary ;  altter,  if  of  a  person  not 
nSeare  v.  making  public  profession  of  such  business,  for  it  was  the  plaintiff's 

8Eart^347ll     ^^^  ''^''y  ^^  ^^^^^  ^^  ^°®  ^^^  ^^  unskilled;  however,  upon  an 
So,  where  a      express  undertaking,  the  action  would  lie,  even  in  that  case.]] 
surgeon  and  an  apothecary  broke  the  callus  of  the  plaintiff's  leg  afler  it  was  formed,  it  appear- 
ing that  it  was  done  by  their  going  out  of  the  common  course  of  practice,  and  in  making  an 
experiment  with  a  new  instrument.    Slater  ▼.  Baker  and  Stapleton,  2  Wils.  959. 

(c)  Kelw.50.  If  a  smith  refuses  to  shoe  my  horse,  or  if  he  pricks  him,  an 

£und.3i2!^'    flcrfon  on  the  case  lies  against  him.  {c) 

Roll.  Abr.  lo.  So»  if  a  farrier  kills  my  horse  with  bad  medicines,  or  by  neglect 
92*^s»H.  6.      in  curing  him;  an  action  on  the  caseUeSf  without  any  express 

^ion  it" °      P'-O"***- 

against  a  barber  for  shaving  the  plaintiff  negUgenier  et  inartificiak^r.    S  Bukt.  5$9,    Vide  Hob 

sill 
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211.  ij  Co.  54.  Saund.512.,  that  before  SEliz.  c.4.  no  roan  was  restrained  from  exercising 
auv  trade ;  but  he  that  performed  it  falsely  and  insufficiently  was  answerable  in  an  action.  [An 
M^n  cannot  be  maintained  against  a  carpenter  simply  as  such,  and  without  any  express  con- 
^deratioDy  for  an  injury  sustained  in  consequence  of  his  not  entering  upon  a  piece  of  work  he 
m  engaged  to  perform.   Elsee  v.  Gatward,  5  Term  R.  143.] 

If  a  client  receives  an  injury  by  the  neglect  or  fraud  of  his  at-  jr^^  ^jj 
torneyy  an  action  lies  {d) ;  as,  if  an  attorney  suffers  judgment  to  Attorney. 
p)  against  his  client  by  nil  dicity  when  he  had  a  warrant  to  W  Winch,  90. 
plead  the  general  issue  {e);  so,  if  in  a  plea  of  land  he  makes  de-  ^*L^  ^^If^'^b 
^'^  (g) »  or,  if  an  attorney  by  collusion  with  J.  5.  and  without  Iq]  Cro.  Jac. 
aoy  warrant  from  me,  appears  for  me  in  an  action  of  trespass  at  695.  Dyer,563. 
the  suit  of  t7.  5.  and  suffers  the  inquest  to  pass  against  me  by  de-  Stile,  426 
fault,  whereupon  J.  S.  recovers  against  me,  I  may  have  an  action  n^^\^V\  j 

^^case.  jtt!whethe? 

the  judgment  should  not  be  vacated.  Cro.  Jac.544. 695.  5lnst  122.  Keb.  89.  2R0II.  Abr.  724. 
Where  case  will  lie  against  a  counsdlor,  vide  Roll.  Abr.  10.  91.  ||Blackstone  expressly  lays  it 
dovn, "  An  advocate  or  attorney  that  betray  the  cause  of  their  client,  or  being  retained 
Kglect  to  ajipear  at  the  trial,  bv  which  the  cause  miscarries,  are  liable  to  an  action  on  the  case 
fijf  t  reparation  to  their  injured  client."  Book  5.  c,  9.  p.  164.  Finch's  Law,  p.  188.  And  in 
tbe  Year-Booky  11  Hen.  6.  24.  5S.  it  is  laid  down,  **  If  one  retains  counsel  and  give  him  his 
&e  to  assist  in  the  purchase  of  a  manor,  if  he  becomes  counsel  for  another,  or  discovers  his 
coandi,  case  lies  ;**  which  is  dted  by  Lord  Haie^  F.  N.  B.  94.  notd.  And  in  the  Year-Book, 
MHeo.6.  pi.  18.^  it  is  laid  down  by  Paston  J.,  ^  If  a  seijeant-at-law  undertake  to  plead  my 
CKfie,  and  do  it  not,  or  plead  it  otherwise  than  I  inform  him,  whereby  I  incur  damage,  an 
atioo  on  the  case  lies ;"  which  is  cited  Bro.  Abr.  Action  sur  le  Case,  p.  69.  Roll.  Abr.  Action 
"rleCase,  6,  7,  8.,  and  Con^  Dig.  Action  on  the  Case  for  Deceit,  (A)  5.;  and  see  Broke  v. 
^ptagtt,  Cro.  Jac.  90.  aec,  Harrison  v.  Lumley,  3  Ves.  R.  488.  per  Lord  Hardwicke  ;  and 
Bradish  v.  Gree,  AmbL229«  In  the  above  instances  there  seems  to  have  been  a  breach  of  faith 
^  tbe  counsel's  conduct,  and  not  mere  negligence  or  unskilfulness.  And  in  Fell  v.  Brown, 
Pedce^s  Ca.  96.  Lord  Kenyan  held,  that  an  action  did  not  lie  against  a  barrister  for  unskilfully 
Sid  negligently  settling  a  bill  in  Chancery,  whereby  it  was  referred  for  scandal  and  imperti- 
once,  and  tbe  plaintilf  obliged  to  pay  the  costs.  In  this  case  the  Court  of  Chancery  may  order 
^  coonsel  to  pay  the  costs.  Beames's  Ord.  167.  Mitford's  Plead.  39.-^  In  Turner  ▼.  Phil* 
^  PeakeCa.  122.,  where  an  action  was  brought  apainst  a  counsel  to  recover  back  a  fee  paid 
^  on  the  ground  that  be  had  not  attended  the  trial.  Lord  Kenuon  expressed  himself  strongly 
*pinst  tbe  action,  and  it  was  settled.  This,  however,  is  no  authority  that  the  plaintiff  might 
^  have  sued  the  counsel  specially,  showing  a  damage  from  his  non-attendance,  which 
(SBss  the  proper  remedy  in  such  a  case,  and  not  an  action  to  recover  back  the  fee.|| 

[It  was  holden  to  lie  against  an  attorney  for  not  charging  a  Russell  v« 
person  in  execution  at  his  client's  suit  according  to  the  terms  of  ^^f^* 
»fale  of  coart,  though  it  seemed  to  be  rather  an  error  of  judg-  jigeie  pif/y* 
DJent  than  any  actual  negligence.]  Yaldin,  4  Burr, 

2060.    Lee  v.  Ayrton,  Peake's  Ca.  118.|| 

lAn  attorney  employed  to  purchase  an  annuity  was  held  not  Baikie  v. 
liable  to  his  client  for  not  advising  him  that  the  annuity  was  void   Chandless, 
Qoder  the  enrolment  act,  when  the  courts  had  not  at  that  time  de-  ^* 

<^  on  construing  tbe  act  in  such  a  manner  as  to  render  it  void. 

An  attorney  is  not  liable  except  for  crassa  negligentia^  not  for  Laidler  v. 
a  misconstruction  of  an  obsQure  rule  of  court*  Elliott, 

3Barn.  &C.738. 

If  an  attorney  employed  for  the  vendor  of  an  estate,  in  taking  Treson  v. 
*»wisel*s  opinion  on  the  title,  omit  to  state  certain  material  deeds  Pearman, 
^  the  chaui  of  title,  and  wrongly  state  a  party  to  be  seised  in  ^^^^^' 
^  when  be  was  not  so,  and,  in  consequence  thereof,  the  counsel 
^"mcs  that  the  title  is  good,  and  he  would  have  advised  other- 

I  2  wise 
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wise  had  he  known  of  the  deeds  omitted ;  these  fects  are  suffi- 
cient to  justify  a  jury  in  finding  the  attorney  guilty  of  negli- 
gence, so  as  to  sustain  an  action. 
Reeve  7.  Where  an   attorney  for  the  plaintiff  sniiered  the  cause  to 

Righy,  4  Bam.  be  called  on   without  previously  ascertaining  whether  a  ma- 
&  A.  2oa.         terial  witness  whom  the  plaintiff  had  undertaken  to  bring  into 

court  had  arrived,  in  consequence  of  which  the  plaintiiF  was 
nonsuited,  it  was  held,  that  iu  an  action  for  negligence  it  was 
properly  left  to  the  jury  to  say  whether  he  had  used  reasonable 
care  in  conducting  the  cause;  and  the  jury  having  found  in  the 
negative,  the  court  refused  to  disturb  the  verdict  | 

(G)  Where  an  Action  on  the  Case  will  lie  for  a  Nui^ 
sance,  and  therein  of  the  Inconvenience  of  multiply- 
ing Actions. 

Vide  head  of  TT  is  clearly  agreed,  that  for  a  common  nuisance,  which  is  an 
Nuitancet,  offence  against  the  public,  either  by  doing  a  thing  which 

RoilHb  ^88*'  ^^^^  ^^  ^®  annoyance  of  all  the  king's  subjects,  or  by  n^lect- 
110.*  2  Roll.  *  '"8  ^^  ^^  ^  thing  which  the  common  good  requires,  no  action  on 
Abr.  140, 141.  the  case  will  lie ;  for  this  would  create  a  multiplicity  of  actions. 
Moor,  ISO.       one  man  being  as  well  entided  to  bring  an  action  as  another ; 

t  ^^* }?!  and  therefore  in  such  cases  the  remedy  must  be  by  indictment 

9  Co.  113.  *  ^u        •*    r  *i.    1  • 

2  Brownl.  147.   ^^  ^^^  ^uit  of  the  king. 

Vaugh.341.  Cro.Eliz.664.  5Mod.294.  Carth.  191.  451.  Ld.  Raym. 486.  Salk.  15.  pi.  17. 
Co.  Litt.  S6.  But,  if  by  such  a  nuisance  I  suffer  a  particular  damage,  as,  if 

Cro.  Jac.  446,  by  stopping  up  a  highway  with  logs,  4^c,  my  horse  throws  roe,  by 
s  Jonesju?.     which  I  am  wounded  or  hurt,  an  action  lies. 

Vide  the  authorities,  raprd.  Fid^Carth.  191.  451.  Salk.  15.  pi.  17.  what  shall  be  such  a  spe- 
cial damage  as- will  maintaia  the  action. 

Russell  V.  j|An  action  does  not  lie  by  an  individual  for  an  injury  sus- 

sT^^"'r  667    ^"^^  '^^  consequence  of  a  county  bridge  being  out  of  repair. 

Bush  V.  If  A.  or  his  servants,  in  repairing  his  house,  place  a  quantity 

Steinman,  of  lime  in  the  road  whereby  jB/s  carriage  b  overturned,  A»  is 

4<S°*'  ^  answerable  in  an  action  on  the  case. 

Matthews  v.  ^»  if  the  servants  of  a  water-works  company,  in  laying  down 

West  London  pipes,  leave  rubbish  in  the  street,  without  any  light  or  watchman 

Water*works  to  warn  passengers,  and  a  coach  driven  by  the  plaintiff  is  thereby 

Company,        overturned,  and  plaintiffs  leg  broken,  the  company  are  liable  to 

0  wamp.  403.  .  • 
Jones  v.  Bird,    an  action. 

5  B.  &  A.  B37.»  and  see  1  Stark.  189. ;  but  see  Harris  v.  Baker,  4  Maule  &  S.  S7. 

Coupland  v.  So,  if  the  owner  of  a  house  do  not  properly  fence   in  his 

Hardingham,    ajea,  so  as  to  be  safe  for  passengers,  and  the  plaintiff  fells  down 
a  Camp.      .    ^YiQ  i^rea  and  is  hurt,  the  owner  is  answerable ;  and  it  is  no  excuse 

that  when  he  took  the  house,  and  as  long  back  as  can  be  remem- 
bered, it  was  in  the  same  state. 
Harmond  v.  So,  if  the  owner  of  a  vessel  which  is  sunk  in  a  navigable  river 

Pearson,  neglect  to  place  a  buoy  over  the  wreck,  and,  in  consequence,  the 

1  Camp.  515.    barge  of  another  strikes  on  it  and  is  damaged,  he  is  liable  to 

his 
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bis  actbn^  and  this  although  he  may  have  placed  a  watchman 
near  the  spot  to  pomt  out  the  danger.  || 

AIso^  an  action  lies  for  continuing  a  nuisance;  as,  where  for  Salk.io.  pKs. 
erecting  a  nuisance  2  die  Febr.  the  defendant  pleaded  a  prior  Carth.  455. 
action  brought  for  erecting  a  nuisance  20  die  Martii,  and  a  re-  Ld«Rayni.s70. 
covery  thereupon,  and  averred  these  to  be  the  same  nuisance 
and  erection:  on   demurrer  the  plaintiff  had  judgment;   for 
though  he  cannot  have  a  new  action  for  the  same  erection,  yet 
be  may  for  continuing  the  same  nuisance. 

(H)  Where  an  Action  on  the  Case  will  lie  for  a  Con- 
spiracy, and  oppressive  Proceedings  in  Prosecutions 
and  Suits  at  Law. 

TT  seems  agreed,  that  for  a  false  and  malicious  prosecution  for  RolLAbr.  112. 

any  crime  (a),  whether  capital  or  not,  by  which  the  party  Several  cases 
maybe  put  in  peril  ofhisUfe,  suffer  in  his  liberty,  reputation,  tothispur- 
or  property  (A),  an  action  on  the  case  in  nature  of  a  writ  of  con-  ^'the  piweT^ 
piracy  lies ;  whether  the  prosecutor  proceeded  so  far  as  actually  cution  must  be 

to  (shibit  an  indictment,  on  which  the  party  was  acquitted,  or  &lse  and  mali- 
QQ^  cious  and  with- 

out  probable 
ouse  of  sospidony  tide  Cro.  EIlz.  70. 134.  Leon.  107.  Kelw.  81.  Moo.  600.  Danv.  212.,  and 
Salk.  15.^  wnere  per  HoU  C.  J.,  that  this  action  is  not  to  be  favoured,  because  it  deters  men 
from  profecuting ;  and,  therefore,  if  the  grand  jury  find  the  bill,  the  defendant  shall  not  be 
obliged  to  shew  a  probable  cause,  but  it  shall  He  on  the  plaintiffs  side  to  prove  an  express 
raacoar  and  malice.  Qiusre,  How  far  the  modern  practice  of  granting  a  copy  of  the  indict* 
oent  upon  an  acquittal,  makes  it  necessary  that  such  copy  should  be  produced,  in  order  to 
pFOTe  it  a  &lse  and  malicious  prosecution.  And  vide  Carth.  416.  Ld.  Ravni.  374.  is  Mod. 
SOB.  21 1.  5  Mod.  394. 405. 408.  [A.  copy  of  the  record  of  the  acquittal  granted  by  the  court  must 
be  produced  in  order  to  support  an  action  for  a  malicious  prosecution  ol  a  felony;  but  in  the  case 
of  misdemeanors  the  practice  is  different.  1  Black.  R.  3K5.}  ||It  seems  not  sumcicnt  to  produce 
tbe  original  indictment,  because  it  does  not  prove  the  caption.  2  Esp.  Ca.  57.  See  to  Barn.  &  C. 
70.  If  me  protecution  was  before  a  magistrate  the  proceedings  should  be  produced ;  or  if  they 
bare  been  lost  secondary  evidence  should  be  given.  2  Barn.  &  C.  496.||  (Jb)  It  has  been  holden, 
that  for  exhibiting  an  indictment,  which  only  affected  a  man's  property,  no  action  lay  if  the 
indictment  were  insufficient,  or  the  bill  found  ignoramtu  by  the  grand  jury.  Vide  Danv.  208, 
S09.  several  cases  put  pro.  and  con.  And  Salk.  15.  in  margine^  that  in  an  action  on  the  case  for 
nalicioasly  procuring  H^  to  be  indicted  for  exercising  the  trade  of  a  badger  without  licence, 
per  ^vod  he  was  put  to  great  expense ;  in  which  it  was  agreed,  that  the  indictment  was  insufiU 
dent;  it  was  resolved  by  Parker  C  J.  and  the  whole  court,  upon  great  consideration,  that 
tbere  was  no  reason  for  this  diversity  between  a  malicious  prosecution  upon  a  good  indict- 
seat  and  upon  a  bed  one;  and  that  this  action  will  lie  as  well  for  damages  by  expense,  as  by 
Kaodal  or  imprisonment,  though  the  indictment  be  insufficient.  Hil.  12  Ann.  Jones  and  Gwin. 
10  Mod.  148.  214.  [Gilb.  Gas.  185.  Stra.  691.  977.  Ca.  temp.  Hardw.  54.  4  Term.  R.  247.  ace,] 
fThis  was  confirmed  in  Pippet  v.  Heam,  5  Bam.  &  A.  634.  Tne  mere  return  o(  ignoramus,  where 
tbe  indictment  contuns  no  scandal,  and  where  the  defendant  has  suffered  no  imprisonment,  no 
special  damage,  will  not  of  itself  support  the  action  without  proof  of  express  malice.  Byne  v. 
Moore,  5  Taunt.  187.  Sed  vide  4  bam.  &  C  23,  Nor  can  malice  be  inferred  so  as  to  sustain 
tbe  action  from  the  mere  fact  of  the  plaintiff*  having  been  acquitted  for  want  of  the  prosecutor's 
appearing  when  called  (br.  Purcell  v.  M'Namara,  9  East,  361.;  and  see  14  East,  302.  1  Camp. 
S04.  Ifsome  of  the  charges  in  the  indictment  are  maliciously  preferred,  though  others  are 
not  so,  the  action  lies.  Reed  v.  Taylor,  4  Taunt.  616.  And  it  is  no  answer  that  the  defendant 
(U  what  he  did  by  the  advice  of  counsel  if  the  opinion  was  ill-founded,  or  if  the  facts  were 
QQproperly  stated  to  counsed.  Hewlett  v.  Crutchley,  5  Taunt.  277.;  and  see  2Bam.  &C. 
6dX|  fnie  action  may  be  brought  by  a  husband  for  the  expense  of  defending  his  wife. 
2  Stra.  977.1 

I  $  [If 
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Cartb.  416.  [I^  ^^^  action  be  brought  against  several,  and  one  only  be  found 

Bull.  Ni.Pri.  guilty,  it  is  sufficient;  for  there  is  a  great  difference  between  the 

14.  But  see  a  action  on  the  case  in  the  nature  of  conspiracy,  and  the  writ  of 

^^^t  *Q    "i  conspiracy  at  common  law ;  for  in  this  case  the  damage  sustained 

esse  Dv  oBunu*  ..i  ii»*i.» 

er»,  where  the   is  the  ground  of  the  action. 

declaration  stated  the  injury  to  have  been  committed  per  compirationem  inter  eo»  habUam* 
Saund.  230.    In  actions  for  prosecutions  or  oppressive  proceedings,  it  is  indispensably  neces- 
sary to  make  out  two  grounds:  maHee  and  wani  of  prooaUe  cause,   4  Burr.  1974.    From  the 
latter  the  former  may  be  implied,  but  not  I  converso,    ||In  general  the  pliuntiff  must  nve  some 
evidence  of  the  want  of  probable  cause;  but  as  this  is  evioence  of  a  negative,  very  slight  evi* 
dence  is  sufficient  to  call  on  the  other  party  to  shew  the  affirmative.    See  Cotton  v.  James, 
1  Barn.  &  Adolph .  1 33.||    Where  there  had  been  a  condemnation  of  goods  by  sub-commissioners 
excise  for  not  entering  and  paying  the  duties,  which  was  afterwards  reversed  by  the  commis- 
sioners of  appeal,  it  was  adjudged  that  an  action  for  a  malicious  prosecution  did  not  lie  against 
the  informer,  for  the  judgment  of  the  sub-commissioners  shewea  that  there  was  a  foundation 
for  the  prosecution.  1  Wils.  232.  1  Term  R.  500.    ||See  l  Bam.  &  Adolph.  133.||    Inactions  of 
this  kind  the  plaintifT  must  allege  that  the  original  suit,  wherever  instituted,  is  at  an  end. 
Dougl.  805. ;  for  otherwise  the  point  would  come  to  be  tried  too  soon  and  disorderly.  Yelv. 
117.,  it  must  be  legally  at  an  end;  and,  therefore,  in  an  action  against  a  justice  for  an  illegal 
commitment  on  a  supposed  charge  of  felony,  the  court  held  an  allegation  that  the  plaintiff 
was  discharged  from  nis  imprisonment,  to  be  insufficient ;  because  there  are  various  ways  by 
which  a  discharge  may  be  had,  without  putting  an  end  to  the  suit :  it  ought  to  have  been  shewn 
how  discharged.  2  Term  R.  225.  Stra.  114.   Hob.  206.  266.    10  Mod.  245.    So,  in  an  action 
for  maliciously  holding  to  bail,  it  must  be  shewn  what  b  become  of  the  original  action. 
1  Salk.  15.   Dy.285.    If  it  has  been  abandoned,  it  should  seem  that  an  action  will  lie,  for 
abandonment  is  an  indication  of  its  being  false  and  hopeless.    W.Jones,  93.     H&d^and 
vide  Sinclair  v.  Eldred,  4  Taunt.  7.||    So,  where  the  plaintiff  suffered  himself  to  be  nonsuited. 
Bull.  Ni.  Pri.  13.  (4th  edit.)    But  a  nolle  proseqtd  by  the  attomey-general  is  not  such  a 
termination  of  a  criminal  suit  as  will  authorize  an  action.    6  Mod.  261.    See  10  Mod.  219. 
Gilb.  Cas.  185.,  &c.    Nor  is  a  stet  processus.    Wilkinson  v.  Howel,  1  Moo.  &  Malk.  495^1 
Qu,  Whether  the  defect  of  stating  the  original  action  to  be  determined,  may  not  be  cured  by 
a  verdict  or  plea  in  bar?    Raym.  418.    2  Keb.  456.  753.    5  Keb.  781.  Saund.  229. 

Austin  V.  II  Where  there  are  mutual  dealings  between  two  parties,  and 

Debnam,  items  known  to  be  due  on  each  side  of  the  account,  if  one  party 

a  Barn.  &  C.  arrests  the  other  for  the  amount  of  one  side  of  the  account,  with- 

5  Barn.  &  ^?  ^"^  g^^^^g  credit  for  what  is  due  on  the  other,  the  arrest  is  mali- 

513. ;  sed  vide  cious  and  without  probable  cause,  and  an  action  may  be  supported. 

5  Camp.  594. 

Nicholson  v.  Where  A.  arrested  B.  on  the  10th  December^  and  was  ruled  to 
Coghill,  declare  on  the  17th.,  and  filed  a  declaration  on  the  24th,  and 

4Barn.  &C.     discontinued  the  action  on  payment  of  costs  on  the  Slst,  it  was 
i«Dow.&R.i2.-  held,  that  the  circumstances  were  sufficient  prim& facie  evidence 
and  see  Went-  of  malice  and  want  of  probable  cause. 
worth  V.  Bullen,  9  Barn.  Sc  C.  840. 

Berry  v.  If  the  sheriff's  officer  having  a  writ  acainst  A*  send  him  a 

Adamson,         message  to  fix  a  time  to  call  and  give  bail,  and  A.   accordingly 

6  Barn.  &  C.  attend  and  give  bail,  this  is  no  arrest ;  and  an  action  for  a 
s  New  R.  2  u^  "malicious  arrest  does  not  lie,  although  the  party  suing  out  the 
1  Moo.  k,         writ  have  no  cause  of  action. 

Malk.  244. ;  sed  vide  2Carr.  &  P.  605. 

Raven^  v.  If  the  defendant  can  show  that  in  making  the  arrest,  he  acted 

Mackintosh,  bon&Jide  on  the  opinion  of  counsel  of  competent  skill  and  ability, 
693?-"and  sec  ^^^  believed  that  he  had  a  good  cause  of  action  against  the  plain- 
1  Stark.  Ca.  tiif^  this  forms  a  good  defence  to  an  action  for  a  malicious  arrest. 
502.  But  where  it  appeared  that  the  party  was  influenced  by  an  indi- 

rect 
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rect  motive  in  making  tlie  arrest,  it  was  held  to  be  well  left  to  the 
jary  to  say  whether  he  acted  botiajide  on  his  counsel's  opinion, 
and  believed  that  he  had  a  good  cause  of  action. 

If  the  plaintiff  in  an  action  for  malicious  prosecution,  prove  a  j)avis  t. 
case  which  in  the  opinion  of  the  judge  shows  that  there  was  no  Hardy/ 
probable  cause  for  the  indictment,  and  the  defendant  then  calls  a  6  Barn.  &  C. 
witness,   who  proves  an  additional  fact,   which  in   the  judge's  ^*^' 
opinion  shows  a  probable  cause,  and  there  is  no  contradictory 
tesdmony,  and  nothing  in  the  demeanour  of  the  witness  to  im- 
peach his  credit,  the  judge  is  not  bound  to  leave  the  fact  to  the 
jury,  bot  may  act  upon  it  as  a  fiu^t  proved,   and  nonsuit  the 
pUuntiff. 

The  plaintiff  may  maintain  the  action,  although  he  has  ob-  ^  , , 
tained  a  criminal  information.  |  Barlow  ' 

iRy.  &  Moo.875« 

If  a  justice  of  peace  maliiiosi  et  invide  machinans  J.  S.  de  banish  windham  ▼. 
nomneyJamA  et  vitA  deprivarCi  directs  his  warrant  to  several  con-  Cieret  Leon. 
stables  co  apprehend  «7.  S.  alleging,  in  his  said  warrant,  that  J.  S.  1^7*  ^^^' 
was  accused  before  him  for  stealing  an  horse;  whereupon  he  is  ^^*.*^,|?^*^'^' 
arrested,  and  detained  till  he  enters  into  bond  for  his  appearance ;  ©f  windhara 
whereas  he  was  not  accused,  nor  stole  such  horse;  an  action  will  v.  Clere  is  not 
lie;  for  though  the  justice  (a)  is  excused  when  upon  a  false  ac-  jaw;  for  the 
cnsation  he  sends  out  his  warrant,  yet  it  is  otherwise  where  he  '"J^^ediate  act 
makes  it  out  without  any  accusation  at  alL  {b)  ment  pro-  " 

ceeded  from  the  justice ;  and  therefore  the  action  should  have  been  trespass,  and  trespass  only ; 
bat  where  the  act  of  Impritonnient  by  one  person  is  in  consequence  of  information  from  ano- 
ther, there  an  action  on  the  case  is  the  proper  remedy,  because  the  injury  is  sustained  in  con* 
sequence  of  the  wrongful  act  of  that  other  person.  Morgan  r.  Hughes,  2  Term  R.  231.]  ||See 
8  Chitt.  304.  1  Dow.  8c  R.  97.||  (b)  If  a  justice  of  peace  procures  some  witnesses  to  appear 
and  give  evidence  upon  an  indictment,  that  is  but  his  duty ;  and  though  his  name  was  indorsed 
opon  the  indictment  to  give  evidence,  yet  this  made  him  no  prosecutor,  and  so  no  action  lies 
aigaiast  hini  for  a  malicious  prosecution.    Vent.  47.    S  Keb.  572. 

[An  action  on  the  case  is  the  proper  remedy  against  excise  Boot  v.  Cooper 

oflBoers  who  enter  a  house  under  a  legal  warrant  to  search  for  g"^*"/^*\L^'^' 

concealed  goods,  when  there  are  none*]  j^\  ^,  i  y^rm 

R.S35.  See  the  case  of  Bostock  v.  Saunders  and  others.  2  Black.  R.  912.  5  Wils.  4.74, 
where  the  Court  of  Common  Pleas,  afler  hearing  two  arguments,  held,  that  trespass  would  lie 
in  such  a  case. 

|So  also  for  maliciously  suing  out  a  commission  of  bankruptcy  Cotton  v. 
or  lunacy.  II  James, 

1  Barn.  &  Adol.  135.    1  Gow.  Ca.  50. 

An  action  on  the  case  lies  against  churchwardens,  for  that  they   VideRoW. 
falsely  and  maliciously,  to  the  intent  to  draw  the  plaintiff  within  ^^[-  ^/*-  ^^^ 
the  censures  of  the  ecclesiastical  court  for  adultery,  presented  him  ^h^e  ewe  will 
there,  upon  a  feme  of  living  in  adultery  with  A,  S.  not  lie  for  an 

ecclesiastical  scandal.  Sed  qu.  If  it  will  not  lie  for  the  expense,  trouble,  and  vexation  attend- 
ing defence? 

If  J.  was  churchwarden  of  B.  and  at  the  end  of  the  year  gave  Ravm.4i8.^ 
op  bis  account  to  his  successor,  and  yet  A.  is  falsely  and  malici-  |.c."^jud$fed, 
ously  cited  byZ>.  into  the  Ecclesiastical  Court  to  render  an  account,  th^  plain tia* 
Bad  at  the  request  ofD.  he- is  excommunicated  for  not  rendering  declaring  that 

J  ^  lip  the  defendant 
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knowini^  the     ^P  ^^^  account,  on  action  lies  aguost  D.  notwithstanding  this 

Elaintiffhad      sentence  was  given  by  the  judge. 
efore  made  up  his  accounts,  which  were  approved  by  the  parish,  &c.     Vide  Hardr.  194, 195. 
S.  C.  and  a  long  argument. 

Ackerley  v.  ||  An  action  on  the  case  cannot  be  maintained  against  the  judge 

jMaufe  &  s.  ^^  ^^  ecclesiastical  court,  for  excommunicating  tlie  plaintiff  for 
411.  '    disobeying  a  citation  of  the  court,  if  the  judge  has  jurisdiction  of 

the  subject-matter,  and  if  no  malice  appears,  notwithstanding  the 
citation  by  which  the  plaintiff  was  cited  be  void,  and  the  proceed- 
ings thereon  have  been  set  aside  on  appeal. 
Beaurain  v.  But  if  the  judge  excommunicate  a  party  for  disobeying  an  order 

Sir  W.  Scott,    which  the  judge  has  no  authority  to  make,  or  if  the  party  has  not 
^'"P*      •     been  previously  served  with  a  citation  or  monition,  or  had  notice 
of  the  order,  the  action  lies  against  the  judge,  though  there  is  no 
pretence  of  malice.  || 
^^1^  ^^*  But  it  must  be  observed,  that  there  is  a  great  difference  between 

Hob.  266.  *  *  ^^^^  ®^^  malicious  prosecution  by  way  of  indictment,  and  bring- 
3  Leon.  138.  ing  a  civil  action ;  for,  in  the  latter,  the  plaintiff  asserts  a  right, 
Cro.  Jac.  439.    and  shall  be  amerced  pro  falso  clamore ;  also  the  defendant  is 

entitled  to  his  costs;   and  therefore,   for  commencing  such  an 
action,  though  without  sufficient  grounds,  no  action  on  the  case 
lies. 
Sid.  424.  But,  if  the  plaintiff  declares,  that  he  being  arrested  in  Middle* 

2  Keb.  646.  gex  at  the  suit  of  the  defendant,  and  the  defendant,  intending  to 
Lev/  275.  detain  him  in  prison,^&o  et  nudiliosd  dixit  to  the  sheriff  of  Mid- 

3  Lev.  211.  dlesex^  that  the  plaintiff  owed  him  500/.  requiring  him  to  take 
S.  C.  cited.  bail  accordingly,  per  quod  he  was  detained  in  gaol  several  days ; 
^'^- 14- S.C.  the  action  lies,  because  of  the  special  damage  sustained  by  the 

S^d^Term    P*"^y  ^'^  ^^^  ^""^^  affirmation. 

K.  185.  S.  P.  n Without  the  ingredient  of  maRce  this  action  cannot  b«  supported :  waRc* 
must  be  averred  and  proved.  Scheibel  v.  Fairbain,  1  Bos.  &  Pull.  388.  Gibson  v.  Chater, 
2  Bos.  &  Pull.  129.  With  that  ingredient,  mixed  with  falsehood,  it  will  lie  for  holding  to 
bdl  in  an  inferior  court  as  well  as  in  the  courts  of  Weitmtntter  ffaU,  either  where  the  inferior 
court  has  not  cognizance  of  the  cause,  the  defendant  knowing  that  it  has  not,  Gtotlin  v. 
Wilcock,  2  V/ils.  302.  or,  where  the  sum  actually  due  would  not  aathorize  an  anrest  in  it. 
Smith  V.  Cattle,  Id,  376.||  But  it  is  not  enough  to  declare  generally  that  he  brought  an  action 
iu;ainst  him  ex  nudiM  et  tine  causd,  per  quod  he  put  him  to  great  charge,  &c.  but  be  must  shew 
the  grievance  specially ;  ||he  must  shew  that  the  original  suit  is  terminated ;  judment  of 
non  prat  in  the  original  action  is  not  of  itself  proof  of  malice.  Sinclair  ▼.  Eldred,  4  Taunt.  7.|| 
Saund.  988.  Vent.  12. 19.  86.  Danv.  196.  1  Salk,  15.  pi.  6.  Ld.  Raym.  503.  19  Mod.  273. 
|9  Term  R.  232.0 

R  ^r  A  ^''  ^^  ^  stranger  brings  an  action  agunst  A.  in  the  name  ofJ.SL 

S.C  March^'  ^thout  the  consent  of  J.  &  an  action  on  the  case  lies  against 
47  S.  P.  Cro.    tun.  (fl) 

Eliz.  629.  {d)  Or  there  may  be  remedy  upon  the  8  Elis.  c.  2.  Bat  quare  where  there  are  several 
plaintifis,  and  one  of  them  gives  his  consent.  Cro.  Eliz.  256.  2  Sid.  162.  If  upon  an  issue 
between  A,  and  B.,  a  stranger  that  was  not  'returned  of  the  jury,  causes  himself  to  be  sworn 
in  the  name  of  one  that  was  returned  of  the  jury,  and  a  vermct  is  given  for  B.,  A.  may  have 
an  action  upon  the  case  against  the  stranger.    March,  81. 

f^^'  ^P'  If  ^  exhibits  a  petition  to  a  committee  of  parliament,  ap- 
King.  Mod.  58.  P^^"^  f^^  ^^®  examination  of  public  grievances,  and  therein 
S.  C.  2  Keb.  '  charges  J9.  being  a  doctor  of  law,  and  vicar  general  to  the  Bbhop 
061. 462. 466.  of  X/.  with  seveml  great  offences,  as  extortion,  4^.  in  his  office; 

and 
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aisd  for  the  better  manifestation  of  these  grievances,  causes  the  ^59^  ^54^  ^q,^ 
said  petition  to  be  printed,  and  to  be  delivered  to  several  of  the  832.S.C.Lev! 
members  of  the  said  committee ;  yet  no  action  upon  the  case  lies ;  240.  S.  C.  Sid. 
for  this  printing  and  delivering  of  the  case  as  aforesaid,  is  accord-  will?-^' 
iog  to  the  order  and  course  of  proceeding  in  parliament.  IAMbMSUui^ 

(irr.||  [JUHhy  if  it  had  been  dispened  abroad  before  it  had  been  presented.  Hutir.  S.  C. 
S  Keb.  832.  ^  ]  Hawk.  P.  C.  c  75.  ^  s.  IS.  15.  Case  will  not  lie  for  words  spoken  or  sworn  in  a 
le^'al  and  judicial  way.  s  Burr.  8 10.]  If  a  man  brings  a  writ  of  forgery  against  a  peer,  &c.  and 
the  defendant  is  found  not  guilty^  yet  shall  he  not  have  icandalum  magnalum,  and  lay  the  charge 
coRtaioed  in  the  writ  to  be  a  scandal.  Roll.  Abr.  54.  Moor,  58.  Hetl.  55,  Hob.  266.  No 
action  lies  against  a  witness  for  peijury,  in  giving  his  evidence  in  a  cause.     Vide  Danv.  195. 

Id  cas^f  the  plaintiff  declared  that  the  defendant  maliciously  Carth.  189. 
levied  a  plaint  in  Z«am2on,  and  prosecuted  the  plaintiff  thereon,   *eropie  v.  jui- 
ubirnera  the  cause  of  action  did  arise  in  D.  in  Kenty  out  of  the  show?  194. 
jurisdiction  of  the  court  of  London;  after  verdict  for  the  plaintiff,  254.    Cases, 
the  court  inclined  that  the  action  would  not  lie ;  for  the  plaintiff  -9-  ^-  ^  S.  C. 
might  have  pleaded  to  the  jurisdiction,  and  if  they  had  refused  ?"*  no  resolu* 
his  plea,  he  might  have  applied  for  a  prohibition.  sJd' that  it*** 

vas  fit  to  have  the  opinion  of  all  the  judges ;  for  that  such  action  was  never  held  to  lie  till 
.Vote's  time.  Hir  Vent.  669.  2  Jones»  214.  Hob.  205.  Cro.  Jac  667.  8id.  465.  Sand. 
2*2:.  4  Co.  14.  No  action  lies  for  suing  an  attorney  in  an  inferior  court;  for  who  knows 
vfaether  be  will  insist  on  his  privilege,  and  if  he  does,  he  may  plead  it  Mod.  209,  210.  per 
nr.  [It  is  now  settled  that  an  action  of  the  case  will  lie  for  maliciously  suing  a  person  in  an 
ioienor  court,  when  that  court  has  no  jurisdiction  of  the  cause :  and  the  Court  of  Common 
IW,  after  due  consideration,  refused  a  new  trial  in  such  a  case,  though  the  declaration  did 
not  allm,  as  it  ought  to  have  done^  that  the  defendant  knew  that  the  inferior  court  had 
BO  jurisdiction.     8  Wils.  502.] 

[An  acdon  on  the  case  is  maintainable  for  a  malicious  abuse  of  Sutherland  v 
delegated  authority  of  the  highest  nature;  as,  where  the  governor  Murray,  Sifc- 
and  vice-admiral  of  one  of  nis  majesty's  islands  suspended  the  mmtterBS^r' 
jodge  of  the  vice-admiralty  court  irom  the  exercise  of  that  o£Bce,  Easter,  i785. 
maliciously  and  without  any  reasonable  cause.  cor.  Eyre  B. 

,         .  ,  .  .  ,  lTermR.538. 

Bat  this  action  will  not  lie  for  a  malicious  prosecution  before  a  Johnstone  v. 

naval  court  martial,  for  an  ofience  cognizable  therein  (a) :  nor  Sutton, 

for  delaying  to  bring  an  officer  under  arrest  to  a  court-martiali  it  1  Term  R.  495. 

bdng  a  military  offence.     Nor  will  it  lie  (6)  against  a  command*  tolv  ifSie" 

ing  officer  for  an  improper  exercise  of  his  power,  JLagrante  hello^  defendant  has 

^  out  of  the  British  dominions.]  not  been  tried 

for  it  by  a 
court-martial.    (6)  Barwis  v.  Keppel.    s  Wut.  314» 

I  An  action  on  the  case  does  not  lie  to  recover  damages  against  pm^^^  ^ 
the  lessor  of  the  plaintiff  in  a  vexadous  ejectment  y  Uonnor, ' 

1  Bos.  &  P.  205. 

(I)  Where  Case  will  lie,  though  the  Party  injured  has 

another  Remedy. 

JF  one  slanders  my  title,  whereby  I  am  wrongfully  disturbed  Allen,  5.  \Sed 

in  mj  possession,  though  I  have  remedy  against  the  tres-  ^  Vicars  v. 

Passer,  yet  I  may  have  an  action  against  him  Uiat  caused  the  g  ^^  {^  ^^a 

distuihancc.  s  Bos.  &'PulI. 

884.  and  tit.  SUrnder^  C.|| 

If  a  man  stops  a  water-oourse,  jfer  quod  his  neighbour's  ground  Dyer>  250.  w 

is 
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A  N  affidavit  is  an  oath  in  writing,  signed  by  the  party  deposing, 
^^  bwom  before,  and  attested  by  him  who  hath  aathority  to 
admibister  the  same.  As  niost  motions  and  orders  of  court  are 
groui\ded  on  affidavits,  it  seems  impracticablei  and  indeed  un- 
necessary, to  instance  in  what  cases  they  are  to  be  made  use  o^ 
or  when  they  may  be  said  to  be  defective,  short,  or  evasive;  this 
being  a  matter  of  practice,  and  few  things  relating  thereto  being 
thought  worth  reporting. 

We  shall,  however,  under  this  head,  set  down  what  we  find 
relating  to 

(A)  The  taking  and  filing  of  Afiidavits. 

(B)  Where  an  Affidavit  is  necessary. 

(C)  Where  it  may  be  said  to  be  short  and  defective. 


(A)  The  taking  and  filing  of  Affidavits. 

I  (See  Tidd's  Practice,  c.  19.  (9th  ed.)  and  Beames's  Ord.}| 

fitvie  Pnct.  A  I^FII^ A.VITS  were  only  to  be  taken  by  some  judge  of  that 
Reg.  78.    '  court  in  which  they  were  to  be  made  use  of.     But  now, 

S9Car.2.  C.S5.  **  By  the  29  Car.  2.  c.  5.  the  chief  justice,  and  other  the  justices 
Byihei«&i7  ««  of  the  Court  of  King^s  Bench,  or  any  two  of  them,  whereof 
Car.«.c.9.the  «  ^j^^  chief  justice  to  te  one  for  that  court;  the  chief  justice  of 
the  duchy  of  *'  ^^^  Common  Pleas,  and  the  rest  of  the  justices  tiiere,  or  two  of 
Lancoiter  may  <*  them,  whereof  the  chief  justice  to  be  one  for  that  court ;  and 
empower  per-  cc  ^hg  lord  treasurer,  chancellor,  and  barons  of  the  Exchequer^ 
affida*^t^re  "  ^^  *^®  ^^  them,  whereof  the  lord  treasurer,  chancellor,  or 
the  4 G.J.  *^  chief  baron  to  be  one  for  that  court,  may  by  commission  or 
€•  21.  a  nmilar  ^  commissions  under  the  seal  of  the  said  respective  courts,  from 
powet  is  given  u  ^^e  to  time,  as  need  shall  require^  empower  persons  in  the 

!?ii  f  \!a^'  **  several  counties  to  take  affidavits  concerning  any  thine  de- 
cellor  and  jui.  ,.  .  j«         •     ^i?       -j        2 

tices  of  the  pendmg  or  concemmg  any  proceedings  m  the  said  courts,  as 

Court  of  Pleas  <<  masters  in  chancery  extraordinary  use  to  do ;  and  any  judge 
^the  county  ««  of  assize  in  his  cu-cuit  may  take  affidavits  concerning  any 
S^toNl  ^  thing  depending,  4*^.  as  aforesaid ;  which  affidavits  shall  be 

**  filed  in  the  several  offices  of  the  said  courts,  and  be  made  use 

«  of 
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^  fX  2is  Other  aflSdavits  taken  in  the  said  courts ;  and  all  persons 
"  forswearing  themselves  in  such  affidavits  shall  incur  the  same 
"  penalties  as  if  they  had  been  taken  in  open  court ;  the  persons 
"  taking  such  affidavits  shall  receive  onlv  1^*  for  so  doing,  be- 
**  sides  the  king^s  duty,  which  duty  shall  be  paid  to  the  proper 
^  officers  in  the  said  courts,  before  such  affidavit  be  there  filed 
"  or  made  use  of/* 

|By  rule  of  H.  T.  3  &  4  O.  4*.,  no  commission  for  taking  affi-  i  Bam.  &  C. 
davits  can  be  issued  to  any  person  practising  as  a  conveyancer,  ^ss.  2  Dow. 
unless  such  person  be  an  attorney  or  solicitor.  *'®* 

And  by  rule  of  E.  T.  4  G.  4.,  attornies  and  solicitors  of  the  i  Bam.  &  C- 
peat  session  in  Wales,  and  the  counties  palatine  of  Chester,  5^^  tio^* 
Lancaster,  and  Durham  are  within  the  above  rule.|| 

[By  a  rule  of  the  Court  of  King's  Bench  E.  31  G.  S.  it  is  ||See  8  Pricey 
ordered,  "  That  where  any  affidavit  is  taken  by  any  commis*  ^^'H 
*^  sioner  of  that  court  made  by  any  person,  who  from  his  or  her 
"  signature  appears  to  be  illiterate,  the  commissioner  taking 
«  such  affidavit  shall  certify  or  state  in  the  jurat,  that  the  affi- 
"  davit  was  read  in  his  presence  to  the  party  making  the  same, 
^  and  that  such  party  seemed  perfectly  to  understand  the  same, 
'*  and  also  that  the  said  party  wrote  his  or  her  signature  in  the 
*'  presence  of  the  commissioners  taking  the  said  affidavit." 

Affidavits  taken  before  a  person  who  is  solicitor  in  the  cause  5  Atk.  siar. 
are  not  allowed  to  be  read  either  at  law  or  in  equity.  h*^S^^^^* 

119  A  ncCy  8o«|| 

|Nor  can  affidavits  be  received  which  are  sworn  before  the  nattvVaiscy 
attorney  of  the  party,  or  his  partner.  i  Price,  ne.' 

Hopkinson  v.  Backley,  8  Taunt.  74. ;  and  see  3  Moo.  3S5^ 

But  an  affidavit  may  be  taken  before  the  clerk  of  the  attorney  8  TermR.63«. 
in  the  cause,  if  the  clerk  be  empowered  to  take  affidavits. 

It  may  be  taken  before  the  party's  own  attorney,  if  in  the  -^eeA  w. 
coantry,  if  the  agent  in  town  be  the  attorney  on  the  record.  Cooper, 

5  Taunt.  89. ;  and  see  8 1^^.435. 

Affidavits  not  entitled  "  in  the  King's  Bench,"  and  sworn  be-  ^  ^  Hfire, 
lore  A.  B,  a  commissioner,  4fc»  without  stating  him  to  be  a  com-  ^^  Rennete 
missiooer   of  that  court,   were    not  allowed  to  be  read;  but  &c. v. Jonet,' 
affidavits  sworn  in  court  or  before  a  judge  of  the  court,  though  7TermR.i89. 
not  entitled  *^  in  the  King's  Bench,"  were  read.|| 

If  affidavits  taken  before  commissioners  in  the  country,  ac*  sSalk.  461. 
oordiog  to  the  above  statute,  be  expressed  to  be  in  a  cause  P '  ^' 
<lepen£ng  between  JL  and  B.  and  there  be  no  such  cause  in 
court,  they  cannot  be  read,  because  the  commissioners  have  no 
authority  to  take  them,  and  there  can  be  no  perjury ;  otherwise, 
if  there  be  a  cause  in  court,  and  this  concerns  some  collateral 
matter. 

[If  an  affidavit  in  a  cause  have  no  title,  it  cannot  be  received,  s  Term  11.644. 

though  the  adverse  party  is  willing  to  wave  the  objection.] 

|So  if  it  be  not  entitled  in  any  court,  it  cannot  be  received.        Oibom  v. 

Tatteson,  1  Bos.  ft  Poll.  STl. 

An  affidavit  to  support  a  rule  nisi  for  staying  proceedings  on  B?hcru  v. 
&  bail4)ond,  should  be  entitled  in  the  action  against  the  bail.  ^^^^^^^» 

But' 
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1  Bos.  &  Pull.  But,  where  no  action  against  the  bail  is  commenced,  as,  if  a  mo- 
^^'^'  tion  be  made  to  cancel  the  bail-bond,  the  affidavit  must  be  en- 

titled in  the  original  action ;   for  unless  it  be  entitled  in  some 
action,  no  perjury  can  be  assigned  upon  it.|| 
1  Stra.  704.  An   affidavit   upon   a  motion  for  a  certiorari  to  remove  an 

indictmenl  is  properly  entitled,    **  the  King  v.  A.  B.  (the  de- 
fendant.) " 
Bevan  v.  The  affidavits  on  which  to  apply  for  an  attachment  for  dis- 

Bevan,3Tenn  obeying  an  award,  where  the  submission  is  made  a  rule  of  court 

R.601.  The  uinier  the  statute,  need  not  be  en  tided  in  any  cause;  but  those 
same  practice    .  ^    '  j  ^ 

prevails  in         ^^  ^n^^er  °»"S^ 

affidavits  to  move  for  informations.    Rex  v.  Pierson.    Andr.310.    S  Stra.  1107.    S.  C. 

Bunbridgev.         ||  But  neither  need  be  entitled  on  a  motion  to  set  aside  the 

Wood  V.  Affidavits  for  attachments  in  civil  suits  are  to  be  entitled  with 

Webb,  5  Term  t^g  names  of  the  parties,  but  as  soon  as  the  attachments  issue^ 
^  *  ted  ^^'  *    ^^®  ^^^  ^*  ^  ^  named  as  prosecutor. 

though  not  issued.  7  Term  R.  439.  Rex  v.  Sheriff  of  Middlesex,  6  Term  R.  tfa  Whitehead 
y.  Firth,  18  East,  165.  ||Such  title  is  sufficient  without  naming  the  cause,  though  it  u  conv5* 
nient  to  do  so.    5  Barn.  &  C.  389.|| 

Rex  V.Robin-  ||  An  affidavit  on  a  motion  for  leave  to  file  a  criminal  inform- 
son,  cited  m  Qiion  ought  not  to  be  entitled ;  and  if  it  is,  it  cannot  be  read. 
6  Term  R.  387.  ^"^  ^^^  affidavits  produced  on  shewing  cause  against  the  rule 

may  or  may  not  be  entitled ;  all  affidavits  made  after  the  rule  is 

made  absolute  must  be  entitled. 
Ex  parte  In  moving  for  a  rule  nisi  for  a  certiorari  the  affidavit  must 

Nohro,  1  Bam.  „q^  y^  entitled  in  any  cause, 
ft  C.  267.  ^ 

Kelly  V.  Wro-  Affidavits  in  support  of  a  rule  to  set  aside  proceedings  on  a 
ther,  s  Chitt.  bail-bond  may  be  either  entitled  in  the  acdon  on  Uie  bond,  or  in 
109.  Sed  Me    the  original  cause. 

1  Btng.  148.  ^ 

7  Moo.  600. 

Oft  d  II  Where  a  motion  is  made  in  a  cause  removed  to  the  K.  B.  by 

Rogier,  ^^'^^  ^^  error,  the  affidavit  must  be  entided  in  the  cause  in  error. 

4  Barn.  &  C.  862. 

Sowerby  v.  J^  entering  up  judgment  on  an  old  warrant  of  attorney,  the 
Woodrofle,      affidavit  may  be  properly  entitled  m  a  cause. 

1  Bam.  &  A.  567. 

Fores  v.  The  Christian  names  as  well  as  surnames  of  the  parties  must 

^"'^n  ^^,    be  inserted  in  the  title  of  an  affidavit  produced  to  shew  cause 

7TermR.661.  •     ^  i  '^ 

agauist  a  rule. 

Steyner  v.  ^^  affidavit,  the  title  of  which  styles  the  plaintiff  '^  assignee^** 

Cottrell,  without  more  is  bad. 

a  Taunt.  377. 

-^        _  And  so  also  if  the  names  of  all  parties  are  not  stated.    Am  J3. 

2  Mci.  7M.^   "  and  otiiers,''  is  insufficient!! 
BuUman  v.  Callow,  1  Chitt.  727. 

s  Wils.  371.         Where  an  affidavit  has  been  read  and  filed,  it  cannot  be  taken 

off  the  file. 
RexV.  Jolliffe,       Affidavits  made  for  one  purpose  may  occasionally  be  used  for 
4TennR.285.  another.     Thus  an  affidavit  taken  before  a  judge  at  nisi  prius 

upon 
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i]pon  ao  information  out  oF  the  King's  Bench,  and  afterwards 

returned  into  that  court  and  filed,  was  admitted  as  a  ground  on 

which  to  grant  another  information,  the  court  considering  the 

authority  of  the  judge  at  nisi  prius  ii^  that  case  as  an  emanation 

of  their  own.     So,  affidavits   upon  which  a  defendant  hath  oh-  vjchmoir 

tamed  his  discharge  in  one  cause,  have  afterwards  been  admitted  4  Term  R.  385. 

for  a  similar  purpose  in  another  cause. 

(The  courts  of  this  country  will  take  notice  of  affidavits  sworn 
before  foreign  judicatures,  provided  they  are  properly  authenti-* 
cated. 

Where  the  affidavit  is  taken  before  one  of  the  judges  of  the  yf^^^^o^ 
superior  courts  in  Ireland,  an  affidavit  that  the  signature  is  in  his  Blfurk.  275. 
hand-writing,  has  been  admitted  as  a  sufficient  authentication  of 
it   But,  with  respect  to  ordinary  magistrates,  it  is  usual  to  re- 
quire the  attestation  of  a  notary  public.     In  a  Lite  case  (a),  how-  {a)  Dalmer  ▼• 
ever,  the  Court  of  King's  Bench  received  an  affidavit  purporting  ®?£"*"*» 
to  be  sworn  before  the  high  bailiff  and  chief  magistrate  of  the  25K™ut*8ec 
&sXnzioi  Douglas  in  the  Jkle  of  Man,  upon  oath  n^ade  before  the  Riddle  v.  Nash, 
court  here,  that  the  deponent  believed  the  signature  to  be  of  the  8  Moo.  638. 
proper  hand-writing  of  that  magistrate. 

AiBdavits  sworn  before  a  justice  of  the  peace  in  Scotland^  are  Tumbull  v. 
admissible  in  a  cause  in  the  K.  B.  if  the  handwriting  of  the  justice  Moreton, 

Ln  „..*k      *-^  *     1  n  O  J  1  Chltt.  46J. 

beauthenUcated.O  721.    Sedmde 

19  Ves.  345.    Soy  also,  before  a  baron  of  exchequer  in  Scotland.    1  Jac.  ft  W.  296. 


(B)  Where  an  Affidavit  is  necessary. 


T 


HE  law  and  practice  of  the  courts  require,  that  on  all  motions  Tide  the  seve- 

for  an  information,  attachment,  complaint  against  any  officer  ral  heads.  [By 

for  an  offence  not  committed  in  the  face  of  the  court,  for  a  new  *he  st.  of  7  & 

trial,  relating  to  the  serving  and  returning  of  writs  or  processes,  j^  jg  enacted 

<^'.  oalh  or  affidavit  be  made  of  what  is  affirmed,  that  tlie  judges  that  the  so- 

njay  be  satisfied,  as  well  of  the  truth  thereof,  as  of  the  reason-  lemn  affirm- 

ableness  of  OTantinir  relief  when  made  out  ^f^^"  f^^  ^®" 

®  °  claration  of  a 

Quaker  shall  be  accepted  in  all  cases,  except  in  a  criminal  cause,  instead  of  an  oath  in  the 

Usui  form.    See  too  18  6. 2.  c.  13.  22  G.  2.  c  46.] 

Also,  by  acts  of  parliament,  affidavits  are  made  necessary,  as 
by  4 Ann.  cap.  16.  $  11.  in  the  case  of  dilatory  pleas;  and  by 
the  12  Geo.  2.  cap.  29.  to  hold  to  special  bail. 

I  As  a  general  rule  the  court  requires  in  all  petitions  under  acts  2  Younge  &  J. 
for  local  improvements,  4'^.  for  payment  of  money  out  of  court,  ^^^* 
that  the  parties  applying  shall  by  affidavit  shortly  verify  their  title, 
and  state  that,  to  their  knowledge  and  belief,  no  other  person  has 
^vtide  to,  or  claims  any  interest  in  the  estate.  || 

If  a  person  exhibits  a  bill  for  the  discovery  of  a  deed,  and  prays  chg^  Ca.ii. 

idief  thereupon,  be  roust  annex  an  affidavit  to  his  bill,  that  he  23i.Vern.i80. 

has  not  such  deed  in  his  possession,  or  that  it  is  not  in  his  power  S47.  3  Chan. 

to  come  at  it ;  for  otherwise  he  takes  away  the  jurisdiction  of  the  5f.  ^*  nP'l^' 

common  law  courts,  without  shewing  any  probable  cause  why  he  gq^  q^^  *^p^ 

should  sue  m  equity.  13.  2  Eq.  Ca. 

'^.  !3.  2Freeni.7.   2  P.  Wms.  Rep.  541.   Prec.Ch.536.   sAtk.n.  132.   Con^r.  l  Vem. 
^'9.  eridendy  a  mistake. 

But, 
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Vera.  180.  But,  if  he  seeks  discovery  of  the  deed  only,  or  that  it  may  be 

*'^'^*  produced  at  a  trial  at  law,  he  need  not  annex  such  a£Bdavit  to 

his  bill ;  for  it  is  not  to  be  presumed  that  in  either  of  these  cases 

he  would  do  so  absurd  a  thing,  as  exhibit  a  bill,  if  he  had  the 

deed  in  his  possession* 

King  V.  King,        [It  is  abo  unnecessary  in  the  case  of  a  bill  for  discovery  of  a 

Mosely,  198.    cancelled  instrument,  and  to  have  another  deed  executed,  for  if  the 

plaintiff  had  the  cancelled  instrument  in  his  hands,  he  could  make 

no  use  of  it  at  law,  and  the  relief  prayed  is  such  as  a  court  of 

equity  only  can  give.] 

Abr.inEq.i4.      Also,  if  he  sets  forth  the  whole  circumstances  of  his  case,  and 

nrfh!  H^V.^^'  prays  general  relief,  the  prayer  of  relief  shall  be  applied  to  the 

Ch.  62.  discovery  only. 

Philips  V.  [If  a  bill  be  filed  for  examining  a  material  witness  upon  the 

Carew,  1  P.  ground  that  his  evidence  is  likely  to  be  lost  by  death  or  departure 
2kT  **  E  1  "*  ^^^  realm,  there  must  be  an  affidavit  annexed  to  it,  of  the 
F«Tere,%  P.*^  circumstances  from  which  the  danger  of  such  loss  is  apprehended. 
Wins.  77.  '  So,  if  a  bill  be  filed  for  perpetuating  the'testimony  of  a  witness 
1  Atk.  460.  upon  the  ground  of  his  being  the  only  witness  to  a  particular 
5113^*^'  P^'     point,  and  his  evidence  being  of  the  utmost  importance,  an  aflS- 

davit  of  the  witness  himself  snould  be  annexed  to  it.  Ilie  prin- 
ciple on  which  it  is  required  in  these  cases  to  annex  to  the  bill  an 
affidavit  of  the  circumstances  which  render  the  examination  of 
witnesses  proper  in  a  court  of  equity ;  though  the  matter  is  capable 
of  being  made  immediately  the  subject  of  a  suit  at  law ;  seems 
to  be  the  same  as  that  on  which  the  practice  of  annexing  an 
affidavit  of  the  loss  or  want  of  an  instrument,  to  a  bill  seeking 
to  obtain  in  a  court  of  equity  the  mere  legal  effect  of  an  instru- 
ment, is  founded ;  namely,  that  the  bill  tends  to  alter  the  ordi- 
nary course  of  the  administration  of  justice,  which  ought  not  to 
be  permitted  on  the  bare  allegation  of  a  plaintiff*  in  his  bill. 
Tayior  v.  In  order  to  obtain  the  leave  of  the  court  to  bring  a  bill  of  re- 

Sharp,  3  P.  view,  or  a  supplemental  bill  in  the  nature  of  a  bill  of  review  upon 
M'"?!?^^*!  ^^^  discovery  of  tiew  Tnatter^  there  must  be  an  affidavit  that  such 
78?82.  ^*  ^  '     ^^^  matter  could  not  have  been  produced  or  used  by  the  party 

claiming  at  the  time  when  the  decree  was  made.] 
Bunb.  303.  In  an   interpleading   bill,    the  party   who   prefers   it  must 

jjSee  s  Yes.  &  make  affidavit  that  he  does  not  collude  with  either  of  the  other 
fi-  ^^^-W  parties. 

[(a)  He  must  He  who  moves  for  a  ne  exeat  regno  against  another,  must  make 
swear  positive-  affidavit  of  the  loss  he  is  like  to  sustain  by  the  party's  going  out 
clefen^anAs  ^^  ^^  kingdom,  and  that  thereby  the  debt  may  be  lost,  and  that 
indebted  to  the  party  is  actually  going  out  of  the  kingdom,  {a) 
him  in  a  sum  certain :  where  indeed  a  bill  is  for  an  account  only,  the  plaintiff's  swearing  that 
he  believes  the  balance  in  his  favour  will  be  so  much,  will  be  sufficient.  3  Atk.  501 J  ||See 
5  V^s.  96.  8  Ves.  52.  7  Ves.  417.  10  Ves.  164.  11  Ves.  54.  16  Ves.  470.  18  Ves.  354. 
13  Ves.  942.    6  Madd.  276.;  and  see  tit.  Prerogative,  Vol.  VI. || 

Wood  v.  [A  Quaker  hath  been  permitted  to  put  in  an  answer  to  a  fri- 

Wrn^'  781        volous  and  vexatious  bill  without  either  oath  or  affirmation. 
5  P.  Wms.  Where  a  party  excepts  to  a  fact  certified  by  a  master's  report, 

148.  note.        he  must  support  his  exception  by  an  affidavit. 

The 


(C)  Where  it  may  he  said  to  be  short  and  defecfhe.  *29 

The  nobility  of  this  kingdom,  and  lords  of  the  upper  house  j^^^  igg^ 
of  parliament,  are  of  ancient  right  to  answer  in  all  courts,  as  Seld.  5  Vol. 
defendants  upon  protestation  of  honour  only,   and  not  upon  p.  s.  1535. 
oath.} 

A  peeress  by  her  answer  owned  that  she  had  several  deeds  in  p^^  q^^  g^^ 
her  power,  but  did  not  set  them  forth ;  and  on  motion  she  was  Duke  HamU- 
ordered  to  produce  them  on  oath,  but  that  order  was  changed,  ton  and  I^y 
and  she  to  produce  them  on  honour  only,  being  in  supplement  Geirard;  but 
to  her  answer,  which  was  on  honour.  Sc/any  order 

that  a  peer  or  peeress  should  produce  writings  on  affidavit,  or  be  examined  on  oath,  as  to  any 
thin^  in  his  answer,  is  not  gooid.  [Lord  Harcourt  held,  .that  the  privilege  of  a  peer  to  depose 
on  bis  honour  only,  was  confined  solely  to  his  answer  in  Chancery ;  that  in  all  other  cases  he 
roust  be  upon  oath ;  and  therefore  the  Lord  Stourtcn  was  put  to  answer  upon  hb  oath  to 
interrogatories.    Sir  Thomas  Meers  v.  Lady  Stourton,  1  P.  Wms.  146.] 

(C)  Where  it  may  be  said  to  be  short  and  defective. 


AN  affidavit  must  set  forth  tbe  matter  positively,  and  all  ma- 
terial circumstances  attending  it,  that  the  court  may  judge 
vbether  the  deponent's  conclusions  be  just  or  not. 

And  therefore,  on  motion  to  put  off  a  trial  for  want  of  a  ma-  Faresl.  isi. 
terial  witness,  it  must  appear  that  sufficient  endeavours  were  Comb.  422. 
made  use  of  to  have  him  at  the  time  appointed,  and  that  he  can- 
not possibly  be  present,  though  he  may  on  further  time  given. 

I  In  an  affidavit  in  a  cause  the  plaintiff  need  not  state  his  resi-  Crocketo  v. 
deuce.  I  Bishton, 

8  Madd.  446. 

Upon  a  rule  to  shew  cause,  the  plaintiff  offered  several  new  9  gaik.  46i. 
affidavits,  and  this  diversity  was  taken,  viz.  where  they  contain  pi.  1. 
new  matter,  and  where  they  tend  only  to  confirm  what  was  al- 
leged and  sworn  when  tbe  rule  was  made;  in  the  latter  case  they 
may  be  read,  not  in  the  former. 

[When  a  defendant  who  has  suffered  judgment  by  de&ult  in  a  Rex  v.  Wilson 
criminal  prosecution,  is  brought  up  for  judgment,  each  party  4TermR«487! 
sboold  come  prepared  with  affidavits  disclosing  his  case  (if  he 
mean  to  produce  any);  but  if  in  the  course  of  the  enquiry  the 
court  wish  to  have  any  point  further  expldned,  they  will  give  the 
defendant  an  opportunity  of  answering  it  on  a  future  day. 

When  a  defendant  who  has  been  convicted  on  an  indictment  Rex  v.  Sharp* 
oomes  op  for  judgment,  the  prosecutor  may  read  affidavits  in  °ess,  1  Term 
aggravatUHi,  though  made  by  witnesses  who  were  examined  at  the  ^  ^^^* 
trial,  which  affidavits  the  ddendant  is  at  liberty  to  answer.] 

If  there  be  affidavit  against  affidavit,  the  proper  method  is  to  Qq^i^  399 
have  it  tried  by  an  issue  at  law.  USee  Beame's 

OnL  54.||  But  this  is  matter  discretionary  in  the  court.  See  3  Mod.  108.  where  an  action 
OB  the  case  was  brought  for  scandalous  matter  inserted  in  an  affidavit ;  that  the  party  is  to 
pat  nothing  in  the  affidami  but  what  is  material  to  the  point,  and  therefore  not  to  set  forth 
the  merits  of  his  cause  on  motion.  Stile  Prac  Re^.  79.  where  the  affidamt  of  one  who  stood 
in  the  pillory  was  read.  2  SaUc  461.  But  for  this  vide  tit.  Evidence,  ||As  to  affidavits  in 
Mpport  of  mfvnciiani,  nee  tit  /ii;iffic/ioft.|| 

0  An  affidavit  made  in  support  of  a  state  of  facts  may  be  re-  /«  re  Burton, 
ferred  for  scandal,  but  not  for  impertinence,  by  a  party  who  has  *  R«»ell*  ^so. 
Vol.  I.  K  filed. 
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See  1  Price,      filed,  in  support  of  a  counter  state  of  facts,  an  affidavit  which  ap- 
^^^'  pears  to  be  an  answer  to  the  former*  || 


AGREEMENTS. 


(a)  An  agree-  A  N  agreement  {a)  is  the  consent  of  two  or  more  persons,  the 
mentis  defined  XX  ^^^  ^  p^^^^.  ^i^jj^  g^j  i\^^  other  to  receive,  some  property, 

mmHum  in  re^  ^^g^^  ^^  benefit.  The  notion  of  contracting  or  entering  into 
aliqua facta  vel  agreements  arose  from  the  increase  of  commerce,  and  the  neces- 
fadenda.  sity  men  were  under  of  bartering  their  superfluities  for  things  of 

Plowd.  17.  z.  ygj^i  ygg^  which  lay  out  of  the  way  of  their  acquiring.  That  men 
f;/ttW«m7fi*^  should  execute  their  agreements  and  perform  their  promises, 
idem  placUum  though  made  without  writing  or  consideration,  is  enjoined  by  the 
conseruns,  law  of  nature ;  but  in  civil  societies,  and  in  ours  in  particular, 
?t?i4  Si"li  circumstances  are  required  which  protect  the  weak,  and  those 
Though  a  con-  ^^^  ^^^  under  the  power  of  others ;  and  provision  is  made  against 
tract  executed  fraud  and  circumvention, 
with  all  the 

solemmty  required  by  law,  may  properly  be  called  an  agreement,  yet  in  the  more  common 
acceptation  of  the  word  articles^  nUnutciy  and  escrow^  &c,  cont^ning  soiqething  preparatory 
to  a  more  solemn  and  formal  execution,  are  called  agreementt* 

Under  this  head  we  will  consider, 

(A)  Who  are  capable  of  contracting  and  binding  them- 

selves or  others  by  their  Agreements. 

(B)  Of  Agreements  which  are  good  in  Law,  and  will 

be  decreed  in  Specie  in  Equity:  and  herein, 

1.  Of  unreasonable  Agreements^  and  such  as  may  be  said  to 
be  obtained  by  Fraud  or  Circumvention. 

2«  Of  voluntary  Agreements* 

S.  Of  the  Manner  in  which  they  are  to  be  performed. 

(C)  Of  Parol  Agreements,  or  such  as  may  be  said  to 

be  within  the  Statute  of  Frauds  and  Perjuries : 
and  herein, 

B 1.  Of  Agreements  mentioned  in  the  Firsts  Second  and  Third 
Sections  of  the  Statute, 

f .  Of  Agreements  mentioned  in  the  Fourth  Section  .*   and 
herein^ 

1.  Of 
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1.  Of  Promises  by  Executors,  Administrators^  &c. 

2.  Of  Promises  to  answer  for  the  Debt,  Default,    or 

Miscarriage  of  another. 

3.  Of  Agreements  in  consideration  of  Marriage. 

4.  Of  Contracts  for  Sale  of  Lands,   Tenements,  and 

Hereditaments. 

5.  Of  Agreements  not  to  be  performed  within  One  Year 

from  the  making  of  them. 

3.  Of  Agreements  mentioned  in  the  Seventeenth  Section :  and 
herein^ 

1 .  What  Agreements  are  within  the  Section. 

2.  Of  Acceptance  of  Goods,  and  part  Payment  within 

the  meaning  of  the  Section. 

3.  Of  the  Memorandum  in  Writing,  and  the  signing  by 

the  Part^  to  be  charged,  or  by  an  Agent.  || 

(D)  Of  Cases  where  Equity  decrees  specific  Perform- 
ance of  Agreements  on  the  Ground  of  their 
being  in  part  performed. 


(A)  Who  are  capable  of  contracting  and  binding  them- 
selves or  others  by  their  Agreements. 

A    PERSON  non  compos  is  not  capable  of  entering  into  any  Bat  for  thii 
agreement,  for  an  agreement  is  an  act  of  the  understanding  «^  head  of 
which  such  persons  are  incapable  of,  and  therefore  are  to  be  "?'^?V['*^ 
under  the  care  of  their  curators  or  guardians,  by  a  commission 
from  the  public. 
An  in£int  for  the  same  reason  is  incapable  of  contracting.  y^  ^^  y^^^ 

of  Money  and  Age,  ||aDd  Void  and  Voidable.^  [If  an  infant^  says  Ld.  Mansfield^  does  a  right 
act  Wnicli  he  ought  to  do,  or  which  he  was  compellable  to  do^  it  shall  bind  him.  5  Burr.  isoi. 
And  if  an  infant  enter  into  a  contract  with  the  advice  and  concurrence  of  his  friends^  and  such 
contract  appear  to  be  beneficial  to  the  interests,  of  the  infant^  equity  will  support  and  give 
it  eSsct.     1  Eq.  Cas.    Abr.  287. 

A  wife  during  the  intermarriage  is  {a)  incapable  of  entering  Vide  \Xt.  Baron 
mio  any  a£nreement  in  pais*  being  under  the  power  of  her  ^^^^\ 
husband.  ^^^^  that  if 

a  feme  coTcrt,  by  agreement  made  with  her  husband,  is  to  surrender  a  copyhold  or  levy  a  fine, 
llKMigfa  the  husband  die  before  it  be  done,  enuity  will  compel  her  to  perform  the  agreement. 
S  Vem.  61.  pL  52.  Eq.  Ca.  Abr.  25.  pi.  6.  Upon  looking  into  the  Registrar's  book,  it  ap- 
peared that  the  court  made  no  decree  in  it,  but  it  was  by  consent  referred  to  Mr.  Serjeant 
Kawiinsoo  for  his  arbitration.    Equ.  Ca.  Abr.  62.  pi.  2.  per  curiam. 

The  ancestor  seised  in  fee  may  by  his  agreement  bind  his  heir;  Baden  v, 
therefore  if  A.  agrees  to  sell  lands,  and  receives  part  of  the  pur-  p**""'^^*  ^^ 
chase  money,  but  dies  before  a  conveyance  is  executed,  and  a  bill  ^  Vernt-215. 
is  brought  against  the  heir,  he  will  be  decreed  to  convey  (A),  [(6)  So  in  the 
and  the  money  shall  go  to  the  executor,  especially  if  there  are  caseofacus- 

K  2  more 


132  AGREEMENTS. 

tomary  heir,     more  debts  due  than  the  testator's  personal  estate  is  sufficient  to 

S  Ves.  6  40.]        ^^ 

But  if  a  man      P^^' 

for  100/.  assumes  to  make  a  lease  for  twenty-one  years,  and  dies,  his  heir  is  not  compellable  in 

a  court  of  equity  to  make  the  lease,  for  thb  b  against  the  common  law.    Qwere.  Eq.  Cas. 

Abr.  26 S.  pi.  4.    IIRoll.  Abr.  377.  pi.  18.|| 

Vide  infrb,  of         So  if  a  father  conveys  to  a  younger  son  by  a  defective  convey- 

Affreements.  *^"^^'  *"^  *^^^*»  ^^^  ^^^^  ^^  '^^  ***  ^^®  *^*^^*  ^^^^  ^  compelled 
(a)  J,  S.  upon   ^  make  it  good.     1.  Where  there  is  a  covenant  (a)  for  further 

a  marriage        assurance,  binding  the  heir,  because  the  heir  is  bound  by  the 

treaty  was  to    covenant.     2.  Where  there  is  a  provision  made  by  the  father  in 

^L^J^'f^^  his  life-time  for  the  heir,  or  he  hatli  such  provision  by  descent 
annum  asa-,-....  '  *  ■' 

jointure,  in       ""om  the  father.  (6) 

consideration  of  a  marriage  portion ;  J,  S.  was  intrusted  with  the  drawing  of  the  settlement, 
which  was  never  read  by  the  wife ;  the  jointure  settled  was  but  400/.  per  omitf  m,  of  which  the 
husband  took  notice,  and  talked  of  mdiing  it  up  so  much,  but  dying  before  it  was  done,  his 
heir  was  decreed  to  make  it  up,  although  there  was  no  covenant  by  which  he  bound  his 
heir  to  make  it  up  so  much.  Yern.  16.  [(6)  See  the  case  of  Chetwynd  v.  Fleetwood,  4  Br. 
P.  C.  435.  where  a  specific  performance  of  an  agreement  made  by  the  ancestor,  only  tenant  for 
life,  was  decreed  against  the  heir,  the  agreement  being  clearly  for  his  benefit.]  ||See  Brummell 
V.  Clavering,  3  Swanst.  690.|| 

Hob.  803.  I^  tenant  in  tail  agrees  to  convey,  or  bargains  and  sells  the 

Chan. Ca.  171.  lands  for  valuable  consideration,  without  fine  or  recovery,  and 
10  Mod.^469.  dies  before  the  fine  or  recovery  be  levied  or  suffered,  the  issue 
^^So'tluK^h  ^  "^^  ^^^  bound  either  in  law  or  equity,  for  equity  cannot  set 
there  be  a  de-  ^'^^^  the  Statute  de  donisj  which  says,  voluntas  donatoris  obser- 
cree  against  veiur;  nor  can  the  court  set  up  a  new  manner  of  conveyancing, 
the  tenant  in  and  supersede  fines  and  recoveries ;  for  thereby  the  king  would 
^e  uidsu^r  ^^^  ^^®  perquisites  by  fines,  on  the  writs  of  entry  and  fines  for 
a  recovery,        alienation. 

and  he  dies  in  contempt  and  in  prison  for  not  executing  it,  yet  the  issue  shall  not  be  bound- 
Vide  Eq.  Abr.  25.  pi.  4.  S65.  pi.  S.  2  Vem.  306.  [2  Ves.  634.  But  see  Hill  v.  Carr,  1  Ch. 
Ca.  294.  The  issue  not  bound  by  a  covenant  for  further  assurance.  1  Lev.  237.  nor  by 
articles  to  convey  for  payment  of  debts.  2  Eq.  Ca.  Abr.  28.  p.  34.  By  analogy  to  the  cases 
of  tenants  in  tail  who  claim  paramount  to  the  contracting  party,  it  bath  been  holden,  that  the 
widow  of  a  copyholder  for  life,  who  had  agreed  for  the  sale  of  hb  estate,  but  died  before  the 
conveyance  was  executed,  was  not  debarr^  by  this  agreement  of  lev  free  bench  g  for  that  her 
daim  was  not  under  the  husband,  but  from  the  custom  of  the  manor.  Musgrave  ▼.  Dash  wood, 
8  Vem.  45.  63.  But  Ld.  Hardwicke  thought  that  the  widow's  estate  was  a  branch  of,  and 
aiYMe  from  that  of  the  husband,  and  that  the  custom  merely  directed  its  derivation ;  and  there* 
fore  where  the  agreement  was  for  a  valuable  'consideration,  paid,  as  to  the  greatest  part,  he 
decreed  a  specific  performance  against  her.  Hinton  v.  Hinton,  2  Ves.  631.  638.  Ambl.  977. 
S.  C.  In  the  same  case  of  Musgrave  v.  Dashwood,  2  Vem.  65.  and  upon  the  same  principle^ 
it  was  said,  that  if  a  joint  tenant  enter  into  an  agreement  to  alien,  and  die  without  doing  so, 

auity  would  not  entorce  the  agreement  against  the  survivor.  But  this,  it  seems,  must  be 
ken  with  this  limitation,  where  the  articles  are  not  such  as  amount  to  a  severance  of  the 
jointure ;  if  they  are  lucli,  equity  will  decree  against  the  survivor.  Per  Ld.  Hardwicke^  2  Ves. 
634.    Co.  Lttt  59.  b.] 

Chan.Ca.  171.  jl,  seised  of  lands  in  tail,  agrees  with  J?,  that  he  and  his  heirs 
R^  Trf^  So  'f  ^^^^'  ^"joy  ^^  entailed  lands,  if  A.  and  his  heirs  may  enjoy  his 
the  issue  in  fee-simple  lands ;  this  agreement  is  executed  accordingly,  and  JS. 
tail  had  reco-  had  a  decree  against  A»  to  levy  a  fine  and  settle  it,  pursuant  to 
vered  part  of  the  agreement;  but  A.  died  without  doing  it:  though  it  was  de- 
monevb  wT  ^^^^  ^^^^  '^'  himself  was  bound  by  this  agreement  to  convey,  yet 
Other's  life-  since  he  died  before  he  executed  the  fine,  his  issue  was  not  bound 
time,  or  after     by  the  agreement :  but  if  the  issue  in  tail  had  approved  of  his 

wceetor's 
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ancestor's  i^reement,  as  be  did  in  tbis  case^  by  entering  on  the  hit  deatfa.or  if 
land  of  jB.  then  it  becomes  his  own  agreement,  and  consequently  ^®  'jf^^J^'Si^^ 
in  equity  be  shall  be  obliged  to  perform  it  (e/)  ^Vh diefoTher, 

or  coveoanted  for  further  aasuranoey  &c.  Chan.  Ca.  171.  Ley.  858.  [Any  agreement  with  an 
euuivaleot  will  biod  the  iiuue,  as  a  partition,  though  but  by  parol,  or  an  exchange  of  lands. 
2  Vem.  202.   Co.  Litt,  174.  a.  384.  a.] 

If  there  be  tenant  in  tall  in  equity  as  of  a  trust,  or  under  an  Chan.  Ca.  234. 
equitable  agreement,  and  he  for  valuable  consideration  bargain  sChan.Ca.64. 
and  sell  the  land  without  fine  or  recovery,  this  shall  bind  his  « Vent  350. 
issuer  because  the  statute  de  donis  doth  not  extend  to  it,  being  JyTra  ^s!^' 
an  entail  in  equity  and  a  creature  of  the  court,  {a)  583, 702. 

[(a)  It  seems  that  upon  the  same  principle  the  heir  in  tail  of  a  copyhold,  whose  ancestor  had 
entered  into  an  agreement  to  sell,  but  nad  died  before  surrender,  would  be  decreed  to  convey 
to  the  purchaser;  for  the  entail  of  a  copyhold  b  not  within  die  statute  de  donis.  Powell 
ottContr.  126.] 

As  tenant  in  tail  is  restrained  from  alienating  the  estate  with-  Bro.  Contract, 
out  fine  or  recovery,  so  he  is  firom  charging  it,  or  disposing  of  the  p^*  ^\^'  ^* 
lasting  improvements  after  his  death ;  therefore  if  tenant  in  tail  (^^'oi,  whe- 
sells  the  trees  growing  on  the  inheritance^  the  vendee  must  sever  ther  be  may 
them  daring  Uie  life  of  the  tenant  in  tail,  for  if  he  dies  before  pot  have  relief 
they  are  cut  down,  his  issue  shall  have  them  as  part  of  the  inherit-  J^jher '  oLTf 
anoe,  and  the  vendee,  though  (b)  obliged  to  pay  the  whole  sum  ^  action'for 
contracted  for,  yet  shall  not  be  allowed  to  cut  down  one  tree  after  money  had 
the  death  of  tenant  in  tail ;  for  as  the  tenant  in  tail  has  power  over  *nd  f?^^^ 
the  inheritance  but  during  his  own  life,  so  he  cannot  delegate  r^ii"  he  re- 
that  power  to  another  but  for  the  same  time ;  and  consequently,  presentative?" 
whatever  remains  part  of  the  inheritance  at  the  death  of  tenant  in  [If  tenant  in 
tail,  at  which  time  his  power  over  it  ceases,  must  necessarily  go  ^1  covenant 
to  the  heir,  to  whom  the  inheritance  belongs.  l^i^liidi  he 

has  power  to  make,  and  die  before  execution,  equity,  it  seems,  will  carry  it  into  execution 
against  his  heir.  10  Mod.  469.  If  tenant  for  life,  with  power  to  make  leases  for  twenty-one 
years,  grant  one  for  twenty-six  years,  such  lease  shall  bind  the  remainder-man  for  itwenty-one 
yean,  for  under  the  power  of  leasing  there  is  a  referable  prifity  given.  Camnbell  v.  Leach, 
ArnbL  740.]  ^Vide  Shannon  v.  Bradstreet,  1  Scho.  &  Lef.  52.  Ellard  ▼.  Lord  Llanda^  I  Bail. 
A  B.  S4 1  ^  and  1  Chan.  Ca.  25.   5  Chan.  R.  1 1  .|| 

£A  mother,  acting  as  administratrix,  may  bind  her  children.     Highter  v. 

Bturman,  I  Vem.  SIO, 

Churchwardens  are  in  that  character  competent  to  enter  into  Dr.  Martin  v. 

any  agreement  which  may  be  beneficial  to  the  parish,  and  thereby  S^*^"^iL^' 

to  bind  the  parishioners  and  their  successors,  as  also  succeeding  yg^  ^j^ 

churchwardens.  Church- 

ufordentJ^ 

If  a  par^  undertaking  for  and  on  the  behalf  of  another  have  Johnson  v. 

no  authority  from  his  principal,  there  it  is  a  fraud,  and  the  un-  Odlby,??. 

dertaker  ought  himself  to  be  liable.     But  where  a  due  authority  Wms.  279. 

is  riven  to  treat,  there  the  performance  of  the  contract  shall  be  ^2u|  sVem. 

enforced  against  the  principal.  127.  Duchess ' 

of  Marlborou^  v.  Strong,  5  Vin.  Abr.  S3Z,  p.  58.  2  Bro.  P.  C.  5oa  S.  C.  If  an  attorney 
should  bid  more  for  an  estate  sold  under  a  decree  of  the  Court  of  Chancery,  than  he  was 
empowered  to  bid,  and  declare  his  principal.  Sir  Thomoi  SeweS,  Master  of  the  Rolls,  thought 
that  the  attorney  himself  would  be  liable,  but  doubted  whether  the  principal  would.  Ambl. 
498.  fiut  where  many  are  concerned  in  interest,  and  the  credit  is  evidently  given  to  the 
penoD,and  not  to  any  fund,  the  immediate  contractors  are  liable.    Thus  where  a  man  con- 

j^  3  tracted 
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trdcfed  to  pave  the  streets  of  a  town  by  a  written  instrument  ezecated  between  him  and  two 
of  the  parishioneny  the  Court  of  £xcheauer  decreed  him  relief  against  the  undertakers,  and 
left  them  to  their  remedy  over  against  tne  rest  of  the  parish;  more  especially  as  the  written 
contract,  which  was  the  plaintiff's  evidence,  was  in  the  hands  of  one  or  the  defendants.  Me- 
rick  V.  Wymondfold,  Hardr.  805.  So  it  was  holden,  that  a  lull  might  be  supported  against  the 
committee  of  a  club  for  an  agreement  entered  into  by  them  on  account  of  the  dub,  without 
making  the  rest  of  the  subscnbers  parties.  Cullen  v.  Duke  of  Queensberiy,  1  Bro.  Qi.  R.  101. 
affirmed  in  IXmi.  Proc.  March  27«  1787.  So,  where  the  commissioners  of  a  navigation  act 
entered  into  an  agreement  with  an  engineer,  they  were  holden  to  be /)^r#ana/i^  liable.  Horsley 
▼.  Bell,  Ambh  770.  S.  C.  in  1  Bro.  Chan.  R.  101.  in  note.  JEaton  v.  Bell,  5'Bam.  &  Aid,  34. 
In  these  cases  the  contracting  parties,  though  agents,  are  held  liable  on  the  ||round  of  the 
absence  of  any  responsible  principal ;  but  there  u  an  exception  to  this  rule  m  the  case  of 
government  agents  and  public  officers:  e,g,  the  governor  of  a  settlement,  a  commissary 
general,  the  commander  of  a  ship  of  war,  who,  in  general,  are  not  personally  responsible  on 
the  contracts  made  in  their  public  capadtv,  although  there  be  no  principal  against  whom  a 
remedy  can  be  had.   Macbeath  v.  Haldimand^  *1  Term  R.  172.;  and  see  Myrde  v.  Beaver 

1  East,  195.  Bowen  v.  Morris,  2  Taunt.  974.  If,  indeed,  the  agent  bind  himself  by  a  formal 
engagement,  as  if  a  factor  enter  into  a  charter  party  in  his  own  name,  or  if  an  agent  purchasing 
bills  tor  his  prindpal  indorse  them  himself,  or  if  an  agent  covenant  for  himself  and  his  heirs  for 
the  act  of  his  principal,  then,  whether  a  public  officer  or  not,  he  is  personally  liable.  1  Tenn 
R.  181.  sMofl.  3J1.  9Atk.623.  2Vern.280.  Goupy  v.  Harden,  7  Taunt.  159.  Appleton 
▼.  Binks,  5  East,  148.  Burrell  v.  Jones,  J  Bam.  &  A.  47.  Paley  on  Princ.  and  Agent,  ch.  6. 
(2dedit.)B  J  o     > 

Daniel  v.  Where  an  agent  employed  by  husband  and  wife  to  sell  the 

Adams,  Ambl.  wife's  estate  by  public  auction  sold  it  by  private  contract,  at  a 
*^^  higher  price  than  they  had  required,  the  court  refused  to  compel 

them  to  execute  the  contract,  the  agent  not  having  acted  pur- 
suant to  the  authority  given  him. 
Ambl.  498.  But  if  a  factor  sell  goods  at  less  price  than  he  is  commissioned, 

"It''®"***  .^     the  sale  will  bind  the  principal  for  the  convenience  of  trade, 
otherwise  m  *  ' 

case  of  a  broker,    l  Esp.  Ca.  1 1 1.|| 

Go      Fte  1  '        '^^  agreements  of  the  solicitors  in  a  cause,  relative  to  orders 

2  Bro.'ch?R.    ®f  ^^^^rt,  are  binding  on  their  clients.] 
054.    |Ab  to  admisttons  by  attorneys  of  facts,  vide  tit.  EvidenceJji 

(B)  Of  Agreements  which  are  good  in  Law,  and  will 
be  decreed  in  Specie  in  Equity :    and  herein, 

1.  Of  unreasonable  Agreements^  and  suck  as  may  be  said  to  be 

obtained  by  Fraud  or  Circumvention, 

(a)  Vide  tit,  ^  TN  many  cases  the  party  injured  by  breach  of  an  agreement 
Actwfu^  A^  iQ0y  hnYQ  2L  remedy  either  by  action  at  common  law  (a),  or 

'^S^nU  ^y  recourse  to  a  court  of  equity ;  but  here  a  general  rule  must 
Vide  Abr.  Eq.  be  observed,  that  wherever  the  matter  of  the  bill  is  merely  in 
16.  [(fi\  It  i«  damages,  there  the  remedy  is  at  law,  because  the  damages  can- 
^^^r^^f^  not  be  ascertaiped  by  the  conscience  of  the  chancellor,  and  there- 
SJity  not  to    f®*^  ^^^  ^  setUed  by  a  jury,  (i) 

entertain  the  suit  anless  the  plaintiff  wants  the  thins  in  specie,  and  cannot  have  it  any  other 
way.  Errington  v.  Mnesley,  2  Bro.  Ch.  R.  543.  Therefore,  in  generali  thejr  will  not  allow  a 
bill  for  a  specific  performance  of  contracts  of  stock,  com,  hops,  or  other  articles  of  merchan- 
dize^ but  will  leave  the  plaintiff  to  his  remedy  at  law.  1  P.  Wms.  570.  5  Vin.  Abr.  538.  S.  C. 
Capper  v.  Harris,  Bunb.  135.  Dorison  ▼.  Westbrook,  2  £q.  Ca.  Abr.  161.  p.  8.  5  Vin.  Abr. 
540.  p.  22.  A  breach  of  the  common  covenant  to  repair  demised  premises,  is  considered  as 
much  in  the  same  light,  and  proper  only  to  be  redressed  by  action  at  law.  Whistler  v.  Main*- 
waring,  in  Ch.  Mich.  14  0. 3.  cited  in  3  Wooddes.  464.  n.  2.]  HMosely  v.  Virgin,  3  Ves.  1 85. 
Raynerv.  Stone,  2  Eden.  128.||    [Bat  on  a  covenant  to  rdmiid,  as  it  was  holden  by  Lord 

Hardwickc^ 
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Mmrdwieke,  the  landlord  or  lessor  maj  come  into  Chancery  for  a  specific  performance^  if  he  is 
in  dae  time,  and  no  constructive  acquiescence  can  be  imputed  to  him.  City  of  London  ▼. 
Nash,  1  Ves.  12.  and  5  Atk.  512.  S.  C.  This  doctrine,  however^  has  been  lately  controTcrted, 
and  perhaps  entirely  over-ruled.  Lacas  v.  Comerford,  5  Bro.  Ch.  IL  166.]  ||See  Mosely  ▼. 
Vinaii,  5  Ves.  185.  Flint  v.  Brandon,  8  Ves.  164.  Hill  ▼.  Barchiy»  16  Ves.  402.||  [In  the  cases 
of  Gardener  t.  Pullen,  2  Vem.  594.  Thomson  v.  Harcourt,  2  mo.  P.  C.  415.  a  poformance  of 
an  agreement  for  stock  was  decreed.  But  it  should  be  observed,  that  in  those  cases  the  party 
who  had  undertaken  to  transfer  the  stock  was  plaintiilj  seeking  relief  against  a  penalty,  in 
which  he  had  bound  himself  for  performance  of  the  contract,  and  that  the  performance  of  it 
was  the  onlr  around  on  which  equity  could  relieve  him.  Fonbl.  Notes  on  Eq.  Tr.  p.  120. 
But  on  a  bill  iSed  against  the  party  who  had  undertaken  to  transfer  the  stock,  Lord  King  did 
not  think  the  rule  so  invariably  settled,  as  to  allow  a  demurrer  to  the  bill  for  want  of  equity. 
Colt  V.  Nettcrvill,  2  P.  Wms.  304.]  ||See  Mason  v.  Armitage,  13  Ves.  37.  Nutbrown  v. 
Thornton,  10  Ves.  161.  And  a  bill  will  lie  for  performance  of  an  agreement  to  purchase  stock 
where  it  prays  a  delivery  of  certificates  which  give  a  legal  title  to  stock.  Doloret  v.  Rothschild^ 
1  Sim.  St  Stu.  590.H  [And  contracts  respecting  mere  personal  chattels  will  be  enforced  in 
equity  where  the  oamages  recoverable  at  law  would  not  be  an  adequate  compensation  for  the 
non-performance.  Buxton  v.  Lister,  5  Atk.  383.,  and  Taylor  v.  Neville,  and  Duke  of  Buck- 
ingham v»  Ward,  there  cited ;  and  Lord  Ranelaugh  v.  Hays,  infr^J]  || As  in  the  case  of  the 
stock  on  a  farm  seized  by  the  landlord  during  the  tenancy.  Nutbrown  v.  Thornton,  1 0  Ves. 
159.;  family  pictures  and  furniture.  Lady  Arundell  v.  Phipps,  Ibid.  139.;  and  see  Withy  v. 
Cottle,  1  Sim.  &  Stu.  174.  1  Turner  &  R.  78.  The  court  will  enforce  a  specific  perforroaace 
of  a  contract  to  purchase  a  debt.  Wright  v.  Bell,  5  Price  R.  325.  Dan.  95.;  and  see  Withy 
V.  Cottle,  fu/ird.    Adderley  v.  Dixon,  1  Sim.  &  Stu.  607.11 

But  if  there  be  matter  of  fraud  mixed  with  the  damages,  as  if  Chan.R.i58« 
^  sues  JS.  on  a  coTenant  at  law  for  damages,  and  B.  files  a  bill  ^''^•E^l- 1*^* 
for  an  injunction  upon  this  equitable  suggestion,  that  the  cove- 
nant was  obtained  by  fraud,  if  ^.  files  his  cross-bill  for  relief  upon 
that  covenant,  the  court  will  retain  it,  because  the  validity  of 
the  covenant  is  disputed  in  that  court,  and  on  a  head  properly 
cognizable  there ;  and  therefore,  if  the  validitv  of  the  deed  be 
established,  the  court  will  direct  an  issue  for  the  quantum  of  the 
damages. 

So  where  the  agreement  is  to  do  something  in  specie,  as  to  See  Chan.  Ca. 
convey  lands,  execute  a  deed,  Sfc.  there  it  will  be  proper  to  apply  42.  where  an 
to  a  caourt  of  eauity  for  a  specific  execution,   to  which  the  party  agreement  in 
is  entitled,  if  tne  agreement  be  good  and  sufficiently  proved,  ^ag^r  was 
wheo  otherwise  he  could  only  recover  damages  at  law.  decreed  in 

specie. 

g  A  specific  performance  will  not  be  decreed  of  an  agreement  gtreet  v. 
to  submit  to  arbitration.  R]gby,6Ves. 

sis.  Agar  V.  Mack]ew,9  Sim. &  Stu. 418.  Ooarlay  v.  Somerset,  19  Ves.  431. 

Nor  of  an  agreement  to  purchase  an  attomej^s  business,  since  Bozon  v. 
supposing  such  agreement  not  illegal,  die  court  has  no  means  of  F^low, 
car^mg  it  into  execution.  ^  ^^"^-  *^*- 

Nor  of  an  agreement  for  partnership,  as  it  may  be  dissolved  ^^^ 
immediately  afterwards.  ||  Birch/s  Ves. 

557. ;  ted  vide  9  Atk.  SS5.    Madd.  TreatSse  on  Chan.  411.  note  (x). 

The  plaintiff  assigned  some  shares  of  the  excise  to  the  defend-  Vem.  isg. 
ant,  who  thereupon  covenanted  to  save  him  harmless,  and  to  ^'^^?'  ^^^' 
stand  in  his  place  touching  all  payments  to  the  king;  the  plain-  Hays,  2 6hnn. 
tiff  bdng  sued  by  the  king,  brought  his  bill  to  have  the  agree-  Ca.  146.  S.  C. 
ment  performed  in  specie^  and  almough  it  was  insisted  that  the 
plaindiS*  might  recover  damages  at  law,  and  that  this  was  not  a 
corenant  for  any  thing  certam ;  and  by  this  means  a  Master  hi 

K  4  Chancery 
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Chancery  was  to  tax  damages  instead  of  a  jary ;  yet  it  was  de- 
creed, tliat  the  defendant  should  perform  his  covenants ;  ami  it 
was  directed  to  a  Master,  that,  as  often  as  any  breach  should 
happen,  he  should  report  it  specially ;  that  the  court,  if  occasion 
shoidd  be^  might  direct  a  trial  in  a  quantum  damnificaL 
^'  ^5*  ^®*  So  if  a  jointress  brings  her  bill  to  have  an  account  of  the  real 

Denton  V  and  personal  estate  of  her  late  husband,  and  to  have  satisfaction 
Stewart,  4th  thereout  for  a  defect  of  value  of  her  jointure  lands,  which  he  had 
Jvfy  1786.  covenanted  to  be  and  to  continue  of  such  value ;  and  the  defend- 
Sir  L,  Kenyan  ant  insists,  that  this  is  a  covenant  which  founds  only  in  damages, 
RdSr^dS^rted  *°^  properly  determinable  at  law ;  though  it  be  admitted  that  a 
the  Master  to  <^urt  of  equity  cannot  r^ularly  assess  damages ;  yet  in  this  cas^ 
enquire  what  a  Master  in  Chancery  {a)  may  properly  enquire  into  the  value  and 
da"?"?©  the  defect  of  the  lands,  and  report  it  to  the  court,  who  may  decree 
sustdned  by  ^^^^  defect  to  be  made  good,  or  send  it  to  be  tried  at  law,  upon 
thedefendMt*8  *  quantum  damnijlcat. 

not  having  performed  his  agreement,  of  which  a  specific  performance  was  prayed  by  the  bill* 
but  which  could  not  be  decreed,  the  defendant  having,  by  sale  of  the  estate,  put  it  out  of  his 
power  to  perform  his  agreement  with  the  plamtiC  FonbL  Notes  on  Eq.  Tr.  389.]  QThis 
decision  was  followed  by  the  Master  of  the  Rolls  in  Greenaway  v.  Adams,  18Ves.395.;  but 
die  principle  was  doubted  in  that  case,  and  also  in  Gwillim  ▼.  Stone,  14Ves.  138.,  and 
Todd  T.Gee,  17  Ves.  973.;  and  see  a  iull  note  of  Denton  ▼.  Stewart,  17  Ves.  d76.,  and  1  Cox 
R.  858.|| 

Abr.  Eq.  18.  The  condition  of  a  bond  was  to  settle  certain  lands  in  such  a 

P*- 8'^)  I'  manor,  by  such  a  day;  and  the  obligor  died  before  the  day,  so 
hdden^at  to  ^^^^  ^'^®  '^^  ^^  saved  at  law ;  yet  the  court  decreed  a  specific 
found  a  de.       execution,  (i) 

cree  for  a  specific  performance,  the  ccntracl  must  be  good  at  law  ;  and  therefore  it  is  staled 
by  Sir  Thomas  Clarke^  Master  of  the  Rolls,  in  Ambl.  406.  that  it  was  the  practice  before  Lord 
Someri  time  with  respect  to  agreements,  to  send  the  party  to  law ;  and  if  he  recovered  any 
thing  bv  way  of  damages  then  to  entertain  the  suit.  Dut  equity  will  often  enforce  a  perform- 
ance of  agreements,  though  no  action  will  lie  at  law  upon  them,  as  in  the  case  in  the  text,  and 
in  Cannel  V.  Buckle,  s  P.  Wras.  «43.  Acton  v.  Pierce,  2  Vem.  480.  Scott  v.  Wray,  1  Chan. 
R.  45.  Edwin  v.  East  India  Company,  2  Vem.  210.]  ||Chandos  v.  Brownlow,  2  Ridg.  P.  Ca« 
416.;  but  see  2 Freem.  316.,  and  see  1  Anst. 45.   3  Swanst  417.|| 

Abr.  Eq.  17.  ^^^  h^re  it  must  be  observed,  that  agreements,  out  of  which 

3Atk.386.  an  equity  can  be  raised  for  a  decree  in  specie,  ought  to  be  ob- 
Cas.  temp.  tained  with  all  imaginable  fairness,  and  without  any  mixture 
'c^B3%\  Bro  ^"^'"8  ^°  surprise  or  circumvention ;  and  that  they  be  not  un- 
Ch.R.440.     '  reasonable  in  themselves,  (c) 

((c)  Vaugban  v.  Thomas,  1  Bro.  Ch.  R.  SSG,  ace.  Stanhope  ▼.  Toppe,  8  Bro.  P. C.  183.  8  Eq. 
Ca.  Abr.55.  note  to  Ca.  1.1    jlCostigan  v.  Hastier,  2  Scho.  &  Lef.  166.   Howel  ▼.  Geofge^ 

1  Madd.  R.  1 1.  note.  Revell  v.  Hussev,  2  Ball  &  B.  287. ||  [But  inadequacy  of  price,  simply 
and  of  itself,  independently  on  any  other  circumstances,  is  not  a  ground  with  the  court  to 
annul  an  agreement,  though  executory.  Keen  v.  Stukeley,  Gilb.  R.  ISS^  and  2  Bro.  P.C.  S96. 
Mortimer  v.  Capper,  I  Bro.  Ch.  R,  156.  Floyer  ▼•  Sherrard,  Ambl.  18.  Jaclcson  v.  Lever. 
5  Bro.  Ch.  R.  605.    Still  less  is  it  a  ground  to  rescind  one  already  executed.    Nicols  v.  Gould, 

2  Ves.  422.  Henley  v.  Acton,  2  Bro.  Ch.  R.  1 7.  Spratley  v.  Griffith,  2  Bro.  Ch.  R.  1 79.  WHlis 
v.  Tem^an^  2  Atk.  251. ;  but  see  Heme  v.  Meeres,  1  Vem.  465*  In  the  case  of  Heathcote  v. 
Paignon,  2  Bro.  Ch.  R.  167.  Lord  HturUno  admitted,  Uiat  mere  inadequacy  of  price  was 
scarcely  sufficient ;  but  said,  that  **  there  was  a  difference  between  that  and  evidence  arising 
**  from  inadequacy.  If  there  is  such  inadequacy  as  to  shew  that  the  person  did  not  undeiw 
**  stand  the  barpam  he  made,  or  was  so  oppressed  that  he  was  glad  to  make  it,  knowing  Its 
**  inailequacy,  it  will  shew  a  command  over  him  which  may  amount  to  fraud.**  And  see  acc^ 
Young  V.  Clerk,  Pr.  Ch.  558.]  ||Love  v.  Barchard,  8  Ves.  133.  Westbum  v.  RosseU,  a  Ves.  & 
B.]187.    Matthews  v.  Pearn,  l  Cox's  R,  278.   Copis  v.  Middleton,  2  Madd.  450.    Coles  v. 

Trecothicky 
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Trecotfaick,  9  Ves.  S46.  Undcrhill  ?.  Harwood,  ioVe8.9l9.  Burrows  v.  Lock,  loVe8,474, 
Mamy  ▼.  Palmer,  2  Scho.  &  Lef.  488.  Peacock  ▼.  Evans,  16  Ves.  517.  Lukey  v.  O'Donnel, 
S  Scfao.  8t  Lef.  471.  Pickett  t.  Logao,  14  Ves.  240.  Inadequacy  of  price  coupled  viiih  dis* 
tress  of  the  vendors,  and  want  of  advice,  is  a  ground  for  invalidating  a  ^e.  Wood  v.  Abrey, 
5  ^fadd.  41 7. ;  and  see  Kemyes  v.  Hansard,  CkK>p.  C.  1 25.  Martin  v. Mtchell,  2  Jac.  &  W.  13.|| 
[And  where  agreements  are  endeavoured  to  be  set  aside,  for  supposed  weakness  of  understand- 
iog  in  one  of  the  contracting  parties,  for  breach  of  confidence,  or  other  substantive  reason,  the 
inemiality  of  the  terms  may  be  a  material  ingredient  in  the  case,  as  evidence  of  imposition. 
5  Wooddes.  453.,  and  Griffin  v.  De  Veulle,  and  others,  reported  in  the  Appendix.  It  is  to  be 
further  observed,  that  where  an  agreement  appears  verjr  uneoual,  the  courts  will  laj  hold  of 
veij  slight  circumstances  to  avoid  enforcing  the  execution  of  it ;  as  where  the  plafntiff  had 
not  mside  out  his  title  by  the  time  stipulated.  Kenn  v.  Stukely,  2  Bro.  P.  C.  596, ;  a  circum- 
stance which,  in  general,  has  not  any  weight  with  them.  Gibson  v.  Patterson,  1  Atk.  12.  If 
the  contract  be  iau-  in  its  creation,  it  shall  not  be  affected  by  a  subsequent  event,  which  has 
thrown  the  advantage  greatly,  or  wholly  on  one  side.  See  the  case  of  Cass  v.  Rudele,  2  Vem. 
28a  more  correctly  stated  in  1  Bro.  Co.  R.  157.  City  of  London  v.  Richmond,  2  Vem.  425. 
Carter  v.  Carter,  Ca.  temp.  Talb.  271.  Mortimer  v.  Capper,  1  Bro.  Ch.  R.  156.  and  the  case 
there  referred  to  by  Lord  Tkurlow.  Adams  v.  Weare,  1  Bro.  Ch.R.567.  Jackson  v.  Lever, 
3  Bro.  Ch.  R.  605.  where  contracts,  under  such  circumstances,  have  been  specifically  decreed* 
And  see  the  case  of  Nicols  v.  Gould,  2  Ves.  422.  Henley  v.  Acton,  2  Bro.  Ch.  R.  17.  Baldwin 
V.  Boulter,  cited  in  1  Bro.  Ch.  R.  156.  where  the  courts  have  refiised  to  set  them  aside.] 
{Ramsbottom  v.  Parker,  6  Madd.  5.||  P'o  this  current  of  authorities  must  be  opposed  the 
dictmn  of  the  Master  of  Uie  Rolls,  in  Stent  t.  Bailis,  2  P.  Wms.  220.  and  the  case  of  Pope  v. 
Roots,  7  Bro.  P.  C.  184.,  in  which  case  an  estate  was  sold  for  an  annuity,  but  ths  vendor  oying 
before  aov  payment  was  made ;  and  after  the  day  on  which  the  first  payment  was  to  nave 
been  made,  the  contract  was  rescinded,  though  not  impeached  in  any  other  respect.  James  v. 
Owen,  E.  T.  1753,  dted  in  Fonbl.  Notes  on  Tr.  £q.  c.  2.  §  11.,  appears  to  have  proceeded  on 
a  different  ground :  thei'  *  "" '    '  '  .    .      «  -         ,  .    .l    ^  <•  «ii 

men,  and  to  resign  the  pi 
certato  fees  and  profits  were 
intention  to  reduce ;  and  for  that  reason  the  defendant  refiised  to  perform  his  agreement.  The 
court  thought,  that  the  object  of  the  agreement  being  the  then  profits,  which  were  not  purely 
contingent,  and  die  plaintiff  not  having  actually  surrendered,  the  performance  of  the  agree- 
ment ought  not  to  be  decreed.]    HSee  Paine  v.  Mellor,  6  Yes.  349.   Reveli  v.  Hussey,  2  Ball 


no  title  in  equity  to  the  performance  of  the  other  party,  since  such  performance  could  not 
-  be  mutual.**  Tr.  of  E^.  c.  6.  $  2.  But  it  must  be  observed,  that  though  a  plaintiff  has  not 
peribnned  what  was  required  on  his  part  within  Me  time  stipulated,  he  is  yet  in  general  entitled 
to  a  ^)ecific  execudon,  especially  if  the  non-performance  has  not  arisen  by  his  default  Penn 
V.  Lord  Baltimore,  1  Ves.  450.  If  in  the  sale  qf  an  estate,  it  be  stipulated  that  the  ^rice  shall 
be  pai<l,  or  the  dde  be  completed  by  a  certain  day,  which  elapses  without  either  being  done, 
sdll  the  contract  shall  be  enforced ;  for  the  general  rule  is,  not  to  consider  the  dme  as  of  the 
essence  of  agreements.  Gibson  v.  Paterson,  1  Atk,  12.]  ||But  this  doctrine  is  much  quesdoned, 
and  see  on  the  suUect  Pincke  v.  Curds»  4  Bro.  Ch.  R.  329.  Lloyd  v.  Collett,  4  Bro.  Ch.  R. 
469.  Ormerod  v.  Hardman,  5  Ves.  736.  Seton  v.  Slade,  7  Ves.  265.  Hall  v.  Smith,  14  Ves. 
426.  Wjrnn  v.  Morgan.  7  Ves.  202.  Alley  v.  Deschamps,  13  Ves.  228.  Radcliffe  v.  Warring- 
ton,  12  Ves.  326.  1  Ball  &  B.  68.  Morgan  v.  Shaw,  2  Meriv.  140.  Levy  v.  Lindo,  3  Meriv. 
84.;  and  what  is  said  in  Hudson  v.  Bertram,  3  Madd.  R.  447.  Boehm  v.  Wood,  l  Jac.  &  W* 
41 9.  Morse  t.  Merest,  6  Madd.  26.  Doloiet  v.  Rothschild,  1  Sim.  &  Stu.  590.  Coslake  v.  Till, 
1  Kussell,  376.  Newman  v.  Rogers,  4  Bro.  Ch.  R.  391.  Lewis  v.  Lechmere,  10  Mod.  503.  ||[In 
the  case  of  non-compledon  of  the  dde  by  the  day  appointed,  if  the  vendee,  immediately  upon 
the  vendor's  failure  m  that  respect,  demand  a  return  of  the  deposit,  and  disdnctly  refuse  to  go 
on  wteh  the  purchase,  the  court  will  not  compel  him ;  but  if  he  acquiesce  in  the  dday,  know- 
ii^  the  state  of  it,  or  do  not  sufficiently  declsire  his  determinadon  not  to  proceed  in  the  pur- 
duse,  he  will  not  be  allowed  to  resist  the  performance  afterwards  upon  that  pound.  Pincke^ 
T.  Ciirteis,  4  Bro.  Ch.  R.  329.,  and  the  case  of  Ambrose  v.  Hodgson  therein  cited.  Vernon  v. 
Stephens,  s  P.  Wms.  66.  However,  in  either  case,  if  any  injury  would  accrue  to  the  other 
party  from  the  &ilnre,  or  if  the  circumstances  which  occasioned  it  are  likely  to  create  any 
CBibarratsmoot,  or  to  protract  the  final  compledon  of  the  agreement  for  any  unreasonable 
tine,  the  court  will  set  it  endrely  aside.  In  the  case  of  Mackreth  v.  Marlar,  at  the  Rolls. 
«^M^  10, 1 786,  Sir  Xr.  Kenytm  deoreed  a  contract  for  the  purchase  of  an  estate  to  be  delivered 

up, 


138  AGREEMENTS. 

up,  the  purchaser  having  died  shortly  after  the  contract,  and  a  suit  having  been  instituted  for 
an  account  of  assets,  which  was  then  dependine.  The  purchaser  had  agreed  to  complete  his 
purchase  on  or  before  the  30th  of  November;  be  died  on  the  12th  of  January  following,  and 
the  vendor  filed  this  bill  in  the  beginning  of  the  year  1785.  This  decree  was,  that  the  de- 
fendants, the  executors  of  the  purchaser,  should  deliver  up  the  contract  to  the  plaintiff  the 
vendor,  and  that  the  plaintiff  should  retain  his  costs  out  of  the  deposit.  2  P.  Wms.  67.  note  1. 
Equity,  too,  distinguishes  between  those  cases,  where  the  one  party  having  performed  part  of 
the  a^eement,  b  rendered  unable  to  perform  the  whole  by  some  subsequent  accident ;  and  yet, 
notwithstanding  the  part  performance,  u  t»  ttatu  quo^  and  those  where  after  such  part  per- 
formance he  is  not  m  statu  quo,  and  in  the  latter  hohls  him  entitled  to  a  performance  from  the 
other  party,  though  it  refuses  it  in  the  former.  To  this  distinction  must  be  referred  the  dif- 
ference of  decision  in  the  cases  of  Earl  of  Feversham  v.  Watson,  Rep.  temp.  Finch.  445. 
S  Freem.  35.  S.  C.  Meredith  v.  Wynn,  Pr.  Ch.  512.  Gilb.  Ch.  242.  S.  C.  1  Eq.  Ca.  Abr.  70. 
nl.  1 5.  S.  C.  Gilb.  Eq.  R.  170.  S.  C.  If  the  plaintiff  has  taken  all  necessary  steps  to  perform 
nis  {>art  of  the  agreement,  but  has  been  prevented  by  the  defendant,  his  endeavours  will  be 
considered  as  equivalent  to  performance  Blackwell  v.  Nash,  1  Stra.  535.  Hotham  v.  East 
India  Company,  1  Term  R.  638.  Though  it  be  generally  said  that  contracts  are  entire,  and 
shall  be  performed  t»  toto,  or  not  at  all,  vet  there  are  cases  in  which  the  courts  will  decree  a 
performance,  notwithstanding  a  partial  milure,  as  in  the  case  of  marriage  agreements,  in  favour 
of  a  wife  or  children,  where  there  has  been  a  failure  by  the  father's  or  mother's  relations  in 
the  part  they  had  engaeed  to  perform.  Earl  of  Feversham  v.  Watson,  suprL  Perkins  v. 
Lady  Thornton,  cited  m  Pyke  v.  Pyke,  1  Ves.  376.5  or  of  part  becoming  illegal  by  a  subse- 
quent statute.  Dr.  Bettesworth  v.  Dean  and  Chapter  of  St.  Paul's,  Sel.  Ca.  Ch.  66, ;  or  of 
part  exceeding  the  power  of  the  contracting  party.  Pawsey  v.  Bowen,  1  Ch.  Ca.  23.  Camp- 
bell V.  Leach,  Ambl.  740.  So  in  the  case  of  a  sale  of  an  estate  by  lots,  though  the  vendor  can- 
not make  a  good  title  to  all  the  lots,  yet  the  court  will  oblige  the  purchaser  to  take  those  to 
which  a  good  title  can  be  made,  if  they  can  be  separated  from  the  others  without  being 
lessened  in  value.    Poole  v.  Shergold,  2  Bro.  Ch .  R.  1 1 8.] 

2  Ch.  Ca.  17-         As  where  by  a  marriage  agreement  the  son's  intended  wife  was 

to  have  more  than  would  have  been  left  for  the  father  (though 

indebted),  his  wife  and  two  daughters  unpreferred,  the  Court 

would  not  decree  it ;  principally,  by  reason  of  the  extremity  of 

it,  but  left  the  party  to  his  remedy  at  law. 

Vem.  227.  So  where  A.  articled  for  the  purchase  of  J5.*s  estate^  pretending 

pi.  225.  Phil-     he  bought  it  for  one  whom  B.  was  willing  to  oblige,  and  thereby 

oTBudw*'^^      got  it  somewhat  cheaper,  when  in  truth  he  bought  it  for  an- 

[(a)  In  the        other  (a),  equity  would  not  decree  an  execution  of  this  agreement. 

case  of  Lord  Imham  v.  Child,  1  Bro.  Ch.  R.  95.,  Lord  Thurlow  is  reported  to  have  said,  that 
•  he  should  be  very  sorry  to  lay  it  down,  that  a  man  treating  with  a  third  person  in  trust  for 
^  a  second,  whom  he  had  refused  to  deal  with,  could  therefore  set  the  contract  aside ;  that 
•*  no  case  had  gone  so  far ;  that  Phillips  v.  Duke  of  Bucks  was  upon  a  difference  of  price.** 
But  in  the  case  of  Eyre  v.  Popham,  M.  146.3.,  Lord  Baihurst  held,  that  an  agreement 
entered  into  under  the  circumstances  stated  by  Lord  Thurlow,  was  not  that  fair  agreement 
which  ought  to  be  decreed  in  specie  by  a  court  of  equity.]  ||See  Davis  v.  Symonds,  1  Cox's 
R.  407. II 

Fellowes  v.  ||But  i£  A.  in  contracting  with  J5.  falsely  represent  himself  as 

LordGwyder,    the  agent  of  C.  and  thereby  obtains  better  terms,  the  court  will 

1  Sim.  63.        notwithstanding  enforce  the  contract,  unless  A.  knew  that  such 

would  be  the  effect  of  the  misrepresentation. 

Scott  V.  Han-        Where  a  piece  of  land  imperfectly  watered  was  described  in 

son,  1  Sim.  15.  the  particular  as  uncommonly  rich  water  meadow,  it  was  held 

Me  Wells  V.  that  this  was  not  such  a  misrepresentation  as  would  avoid  the 
Stubbs,  ^^1  '^ 

1  Madd.  80.       ^^^®- 

Cadman  v.  Homer,  18  Ves.  10. 

Buxton  V.  Where  on  the  face  of  an  agreement  a  specific  sum  was  to 

^A*  k^*  be  given  for  timber ;  but  it  was  shown  by  parol  testimony  that 

3  t  .  383.       ^Y^^  defendants  were  induced  to  give  that  sum  by  a  representation 

that 
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that  it  had  been  valued  by  two  timber  merchants,  the  agreement 
mis  not  enforced. 

S(^  where  an  agreement  was  to  pay  so  much  rent,  but  it  ap-  Woollam  v 
peared  in  evidence  that  the  defendant  agreed  to  the  rent  on  the  Hwne, 
plaintiff's  false  representation  that  it  was  the  rent  he  paid,  a  spe-  ^        ^^^' 
cific  performance  was  refused. 

So,  where  the  defendant  had  executed  the  agreement  on  the  Clark  v. 
&ith  of  a  parol  agreement  by  the  plaintiff  which  was  unper-  ^^^^  ndT^' 
formed,  a  specific  performance  was  refused.  Beaumont  ^ 

Dukes,  lJac.429. 

And  a  party  obtaining  an  agreement  by  a  partial  misrepresent-  Clennont  v. 
ation  is  not  entitled  to  a  specific  performance  on  waving  the  part  fjac  &^  w 
affected  by  the  misrepresentation.  112/ 

Where  the  particulars  of  sale  state  it  to  be  without  reserve,  Meadows  ▼. 
md  puffers  are  employed  by  the  vendor,  a  specific  performance  '^^J'^^j' 
will  not  be  decreed.  H  •     ^  ^^^^'  '*• 

So^  where  A.  on  the  marria^  of  his  daughter  to  B.  covenanted  Bromley  and 
that  J},  should  have  his  lanSa  at  his  death  cheaper  than  any  Jefferies, 
other  person,  and  he  lived  rtwenty  years  afler,  and  devised  to  B.  nsle  Emery  v 
10002,  and  to  bis  daughter,  JJ.'s  wife,  BOOU  and  he  devised  the  Wase,  5  vL. ' 
lands  to  liis  grandson ;  the  court  refused  to  decree  an  execution  84^.  Brodie  v. 
rfthe  agreement,  because  of  the  uncertainty  of  it,  and  it  not  St.  Paul, 
being  mutual ;  B.  not  being  bound  to  take  it  at  any  price.  and  LynSf^v. 

Lynch,  8  Scho.  &  Lef.  7.|i 

An  agreement  for  a  purchase  being  obtained  by  an  attorney  sVern.639. 
frwn  an  old  woman  of  ninety,  and  several  suspicious  circum-  ^®^  "5?* 
stances  appearing,  the  court  would  neither  decree  it  to  be  car-  ^^p^  j^^^ 
ried  into  execution  against  the  heir  at  law,  nor  to  be  delivered  S36.  Savage  v« 
upon  a  cross  bill  exhibited  for  that  purpose ;  but  left:  the  parties  Taylor,  S.  P. 
to  their  remedies  at  law. 

But  as  these  cases,  and  all  others  on  this  head,  depend  so  much  fThe  Court 
upon  dicumstances,  and  are  to  stand  or  fall  according  to  the  de-  will  not  com* 
gwes  of  fraud  or  circumvention  attendiner  them,  and  proved  in  Pf^  ®  P"*"",  . 

I  o  '  *  cnasGr  to  L&k.fi 

the  cause,  or  by  what  appears  unreasonable  on  the  face  of  them ;  ^  tj^ig  ^Y^xoh 
I  shall  only  observe,  that  a  court  of  equity  will  much  more  easily  is  at  all  doubt- 
he  prevailed.on  to  dismiss  a  bill  which  prays  a  specific  execution  ful ;  Shapland 
of  an  unreasonable  agreement  (a),  than  set  aside  an  agreement,  cif  S^^^ « '     * 
though  not  strictly  fair  (i),  on  a  bill  for  that  purpose ;  for  this  Cooper  v. 
deprives  the  party  of  what  he  had  a  right  to  by  law ;  and  Denne,  4  Br. 
that  where  such  agreements  are  set  aside,  it  must  be  on  refund-  Ch.  R.  so.  nor 
ing  what  was  bom  fide  paid,  makuig  allowances  for  improve-  p^ge  ^^^^^^^ 
ments,  4t.  (c)  fartv  has  for- 

^rne  to  insist  upon  ao  agreement  for  several  years;  Scolefield  v.  Whitehead,  S  Vern.  127. 
Wingfield  v.  Wheley,  5  Vin.  Abr.  534.  pi.  58.  Powell  v.  Hankey,  S  P.  Wms.  Orby  ▼.Tri^, 
9  Mod.  2.  UMoore  v.  Blake,  1  Ball.  &  B.  62.||  unless  the  delay  can  be  accounted  for  by  special 
circuffl&tances ;  £q.  Tr.  c.4.  §  27.  nor  in  case  of  a  written  agreement,  afterwards  discharged 
Jy  parol;  Goman  v.  Salisbury,  l  Vern.  240.  Ld.  Milton  v.  Edgeworth,  6  Br.  P.C.  580. 
^al  V.  Miller,  2  Ves.  299.  nor  in  the  case  of  a  sale  bv  auction,  where  an  accident  has  ha[)« 
P^ned  to  cast  a  damp  upon  the  sale,  though  without  blame  imputable  to  any  one ;  as  where 
Ae  vendor's  aeent,  known  to  be  such  to  the  company  pretent,  bid  for  the  purchaser ;  Twining 
^.  Morricc,  2  Br.  Ch.  R.  326.  ||Smith  v.  Clarke,  12  Ves.  483.  Sed  vide  Meadows  v.  Tanner, 
^  Madd.  54.(1  nor  ii'  the  agreement  be  to  do  a  thing  which  would  tend  to  extortion,  or  pro- 
mote 
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mote  inebriery ;  Mythwold  v.  Walbank,  2  Ves.  238.  [[See  Stone  t.  Liddesdalc,  2  Anstr.  S3Z.\\ 
nor  if  damages  be  stipulated ;  Woodward  ▼.  Gyles,  8  Vern.  119.  But  a  penalty  in  general  will 
not  be  allowed  to  release  parties  from  their  agreements ;  it  being  usually  designed  merely  as  a 
medium  for  securing  the  performance  of  the  contract.  Parks  v.  Wilson,  10  Mod.  517.  Chil- 
liner  v.  Chilliner,  2  Ves.  528.    Sloman  v.  Walter,  1  Bro.  Ch.  R.  418.    Howard  v.  Hopkyns, 

2  Atk.  571.  nor  will  they  interpose,  if  the  agreement  be  founded  on  an  illegal  consideration, 
as  that  of  stifling  a  prosecution  for  felony,  or  for  fraud,  j  P.  Wms.  279.  Keen  v.  Stukely, 
Gilb.  Eq.  R.  15J.  Hanger  ▼.  £y]es»  2  £q.  Ca.  Abr.  20.  p.  16.  Hickes  v.  Phillips,  Pr.  Ch. 
575.  [a)  See  ace.  Savi^  ▼.  Taylor,  Ca.  temp.  Talb.  236.  Young  v.  Clark,  Pr.  Ch.  538. 
Vaughan  v.  Thomas,  i  Bra  Ch.  R.  SS6,  Davis  ▼.  Symonds,  Scae.  1787.  {b)  Solemn  con- 
veyances, releases,  and  agreements  by  parties,  are  not  slightly  to  be  blown  off  and  set  aside, 
per  Ld.  Macclesfield,  Cann  v.  Cann,  1  P.  Wms.  227.  ||See  Stockley  v.  Stockley,  1  Ves.  &  B. 
dl.||  Equity  therefore  will  not  avoid  a  rcatona&le  and  fair  agreement^  though  founded  on  mis- 
take. Frank  v.  Frank,  1  Ch.  Ca.  84.  Stapleton  v.  Stapleton,  1  Atk.  lo.  or  though  the  party 
were  intoxicated,  |lsee  Cra^  v.  Holm,  18,  Ves.  14.||  or  in  prison,  at  the  Ume  be  entered  into 
it,  or  some  paternal  authonty  were  exerted,  and  some  benefit  accrue  to  the  father  under  it. 
Cory  V.  Cory,  i  Ves.  19.  Hinton  v.  Hinton,  1  Ves.  652.  Kinchant  v.  Kinchant,  1  Bro.  Ch. 
R.  569.   |See  Poth.  tom.  1.17.   Brown  v  Carter,  5  Ves.  576.  Hawes  v.  Wyatt,  2  Cox,  263. 

3  Bro.  C.  C.  156.  Wycherle3r  v.  Wycherley,  2  Eden,  180.||  It  will  not  decree  a  forfeiture 
after  an  agreement,  in  which,  if  there  were  a  mistake,  it  was  the  mistake  of  all  the  parties  to 
it.  Pullen  V.  Rea(^,  2  Atk.  592.  Maiden  v.  Merril,  2  Atk.  8.  (c)  Savage  v.  Taylor,  Ca. 
temp.  Talb.  256.  For  cases  of  Fraud,  vide  tnfrh^  tit.  Fraud  (B).]  ||And  see  Bowes  v.  Heaps, 
3  Ves.  &  B.  1 17.    Dalbiac  v.  Dalbiac,  16  Ves.  1 16.|| 

2.  Ofvobmtary  Agreements. 

5  «?•  ?^V?'  -A.S  men  have  a  right  to  their  acquisitions,  so  may  they  dispose 

445    I)v  356!  ^^  ^^^  at  their  pleasure,  and  without  valuable  consideration  ; 

b.    2  Buistr. '  but  if  a  man  promises  to  convey  lands,  or  to  give  goods,  without 

225.  valuable  consideration,  or  without  delivering  possession  of  them^ 

[(*)  Though  this  alters  no  property,  nor  has  the  party  any  remedy  in  law  or 

row^^this  ^  equity,  it  being  nudum  pactum  unde  non  oritur  actio,  (a) 

maxim  from  the  civil  law,  yet  we  do  not  agree  with  the  civilians  in  their  definition  of  what 
constitutes  a  nudum  pactum,  the  want  of  consideration  not  being  regarded  by  them.  In  their 
law,  **  Nuda  converUio  est,  qu<e  in  nudis  placiU  et  conventioms  Jin&us  stat,  nee  cerium  nomen 
**  habensy  nee  vUam  obligandi  causam prater  contentionem**  D.  I.  7.  §  1. 2.  and  4.  de  Pact.  1, 27. 
Vinnius,  in  his  Commentary  on  the  Institutes,  p.  578.  explains  some  of  the  terms  of  this 
definition.  "  Duo  sunt  c<mi>entionum  genera  ;  unum  eorum,  qua  spedale  nomen  habent,  ex  quo 
**  genere  sunt  emptuh-venditioy  locatio^eonducHo,  sodetas,  numdatum,  deposUum,  commodatvm^ 
**  pignus,  et  similes  contractus,  qui,  quod  cerium  nomen  habent,  dicuntur  contractus  noimnati,  et 
**  <migationem  actionemque  producunt,  non  utique  propter  nomen,  quod  extrinsecum  quid  est  atq  j 
**  ac^dens ;  sed  propter  u&litatem  commercH,  eujus  indicium  est,  quod  certo  ac  proprio  nondne 
^  appellantur ;  m  potius  quia  hee  eontentiones  cb  frequentiorem  usum  totem  accepere  otm  ac 
**  naturam,  qua  etiamsi  mini  specialiter  dictum  sit,  ex  ipso  nomine  satis  intelligatur.  Ghrot.  L.  2. 
^  de  Jure  Bell,  et  Pac.  12.  n.  5.  Alterum  genus  est  carum  conventionum,  qua  nomine  quidem  pro^ 
**  prio  carent,  sed  quibus  prater  consensum  subest  causa,  ut  hoe  exprhfUt  juriseonsuUus,  D.  1.  7. 
**  §  2.  Et  ha  quoque  conventiones  obUgationem  et  actionem  pariunt,  Causam  defimo  daOonem 
^  vet  factum  certd  lege,  puta,  si  quid  twi  dedi  out  feci  ed  lege,  ut  vicissim  mihi  aHquid  dares  aut 
**  faceres**  See  further  Fonbl.  Not^  on  E<(.  Tr.  p.  526.  A  mere  agreement  by  a  creditor  to 
take  a  less  sum  than  that  which  is  owing  to  him,  is  nutkan  pactum,  Heathcote  v.  Crookshaaks, 
2  Term  K.  24.;  Usee  tit.  Accord  and  SatiMfaction,\\  As  to  the  nudum  pactum,  see  Elsee  v. 
Gatward,  5  Term  R.  145.  A  consideration  executed  will  not  support  a  subsequent  promise, 
unless  the  act  were  done  at  the  request  of  the  party  promising.  Dy.  272.  Lampldgh  v. 
Braithwute,  Hob.  105.  Hayes  v.  Warren,  2  Barnard.  141.  Robertson  v.  St.  John,  2  Bro.  Ch. 
R.  140.  or  unless  the  party  promising  were  imder  a  moral  obligation  to  do  the  act  himself, 
or  to  procure  it  to  be  done.  Church  v.  Church,  cited  in  Hunt  v.  Wotton,  Sir  T.  Raym.  259* 
Turner  v.  Watson,  Bull.  Nisi  Prius,  147.  (4th  edit.)  Trueman  v.  Fenton,  Cowp.  544.  An 
agreement  to  settle  boundaries,  though  nothing  valuable  is  given,  implies  sufficient  consider-^ 
ation  extendins  to  both  parties,  who  have  an  interest  in  shunning  contention.  Penn  v.  Lord 
Baltimore,  1  Ves.  444.] 

But 


(B)  fVfiat  good  m  Lmv^  and  specfficalhf  eriforced  in  Eqvity.      141 

Bat  if  It  be  done  by  deed  duly  executed,  under  seal,  thb  is  pi.  508, 809. 
good  in  law,  though  there  be  no  consideration,  or  no  delivery  Yetv.  i96. 
of  possession ;  because  a  man  is  estopped  to  deny  his  own  deed,  ^^'  ^^'  270. 
or  affirm  any  thing  contrary  to  the  manifest  solemnity  of  con-  g^Hr/ies'i 

^™^ng-(«)  2  Black.  Com. 

446.  [A  coDsiderBtioa  is  by  our  law  necessary,  though  the  agreement  be  evidenced  by  tarkhg^ 
unless  the  writing,  as  in  the  text,  from  its  being  of  the  highest  solemnity,  import  a  consider- 
ation, or  unless  it  be  negotiable  at  law,  and  the  interests  of  titird  persons  be  involved  in  its 
efficacy ;  for  in  this  latter  case  as  between  the  orighuU  partien^  the  want  of  consideration  may 
be  a?erred,  and  will  bar  the  plaintiff  from  recovenng.  Pearson  v.  Gbmett,  4  Mod  S42. 
Jei^ies  v.  Austin,  1  Stra.  674.  Gilb.  Lex  Praetoria,  S88,  S89.  FonbL  Notes  on  Eq.  Tr.  355. 
||.4nd  so  also  between  third  parties,  if  it  appear  that  the  holder  gave  no  consideration  for  the 
lostniment.  Rees  t.  Headfort,  S  Camp.  574.  Reynolds  v.  Chettle,  ibid.  596.  Patterson 
T.  Hardacre,  4  Taunt.  1 14,  Delauney  ▼.  Mitchell,  1  Stark.  459.||  (a)  Though  the  agreement 
be  under  seal,  yet  if  there  be  no  consideration,  equity  will  not  apree  specifically ;  for  as  in 
such  case  nominal  damages  only  could  be  recovered  at  law,  equity,  which  follows  the  law, 
will  not  give  more  substantial  relief.  1  Vet.  450.  1  Atk.  10.  Fursaker  v.  Robinson,  1  Eq.  Ca. 
Abr.  185.    Pr.  Ch.  475.  S.  C.   Gilb.  Eq.  Rep.  479.  S.  C  Tudor  v.  Anson,  2  Ves.  582.] 

I  Notwithstanding  the  case  of  Fursaker  v.  Robinson,  supri,  Randall  v. 
and  the  dictum  of  Lord  Northington  in  Wychtrlyy,  Wycherly,  Randall,  Prec. 
2£deo,  177,  that  he  did  not  recollect  a  precedent  of  specific  per-  in  Ch.  464, 
fonnance  of  a  voluntary  agreement,  there  are  precedents  both  Z^\  y  ^^ 

^ys-  427.  Husband 

T.  Pollard,  2  P.  Will.  467.  Wiseman  v.  Roper,  1  Ch.  Ca.  84.  Frank  v.  Frank,  JM.  Pea- 
cock V.  Monk.  1  Yes.  133.    Underwood  v.  Hitchcox,  1  Ves.  280.    Griffin  v.  Hanson,  4  Yes. 

In  some  cases  the  court  has  held  that  it  has  a  discretionary  Prec.Chan.75. 
aothority. 

It  seems  to  be  now  settled  that  the  court  will  not  interfere  5f °"^^®7' 

ogainst  volunteers,  unless  in  case  of  fraud ;  uovfor  them,  by  en-  f 'j[[]^''4o|* 

fercing  the  specific  performance  of  a  mere  voluntary  agreement.     Stapelton  v. 

Sts^ton,  1  Atk.  10.;  and  see  3  Atk.  399.  18  Yes,  149.  Matthews  v.  Lee,  1  Madd.  R.  563. 
Cro&bie  v.  M'Doual,  13  Yes.  148. 

Unless,  indeed,  in  those  cases  where  a  specific  performance  of  ^^^'S  ^• 
marriage  articles  has  been  decreed  in  favour  of  collaterals,  as  ^*^  »  o^od 
bemg  within  the  consideradon  of  marriage.  &  Strode, 

2  P.  Wms.  245.    Edwards  v.  Warwick,  Ibid,  175. 

And  this  cannot  be  done  against  a  purchaser  subsequent  to  Sutton  v. 
the  articles  or  settlement.  ?S?  J49. 

And  a  voluntary  covenant  in  a  marriage  settlement  in  favour  Johnson  v. 
of  a  stranger^  clearly  cannot  be  enforced  at  law  or  in  equity.  H^j*i 

o  uiaciu.  «83. 

If,  however,  a  voluntary  deed  is  sufficient  to  pass  the  subject  Colman  v. 
out  of  the  conveyor,  it  will  be  specifically  enforced  in  equity  as  q^\1  ^% 
a  trust  executed,  and  not  resting  in  contract,  as  where  stock  is  ^  Vm.  jiin.  5ol 
actually  transferred,  or  lands  conveyed  to  a  trustee,  the  court  Ellison  v.  £!• 

will  execute  the  agreement  as  against  the  trustee  and  author  of  li^on,  6  Yes. 
tktt  «»..o4-  n  BS2,  Griffin  v. 

^^^"St-n  Nanson,4Yes. 

356.  Pulvertofl  v.  Pulvertoft,  18  Yes.  99.  Lechmere  v.  Carlisle,  Z  P.  Will.  282.  Smith  v. 
Fmcb,  2  Atk.  845.  Antrobus  v.  Smith,  12  Yes.  46.;  and  see  Willan  v.  Willan,  16  Yes.  82. 
BB}le7  ▼•  Tyrrell,  2  Ball  &  B.  565. 

So  in  equity,  voluntary  conveyances  are  good  against  the  par-  Yem.  loo. 
lies,  and  cannot  be  revdked ;  nor  will  the  court  interpose  in  ^^^'  ^^^^  *^^- 

behalf 


1*'2  AGREEMENTS. 

1^5  sPh  R     "^p^^^'^^f  ^^^  volunteer  against  another;  but  if  they  affect  ere- 

432!  llWorrall  *^'^^^^>  purchasers,  or  younger  children,  the  court  will  set  them 

V.  Jacob,  aside, 

.3  Meriv.27l.il  For  cases  where  voluntaiy  deeds  and  settlements  are  held  void  as  against  cre- 
ditors, &c.  see  tit.  Fraud. 

2  Vent.  365.  If  there  be  a  defective  conveyance,  without  an  equitable  con- 
2Vern!475.  federation,  a  court  of  equity  will  not  oblige  the  party  to  make 
1  Ch.  R.  147.  j^  S^^9  though  there  be  a  covenant  for  further  assurances ;  as 

3  Freem.  65.  if  a  man  makes  a  feoffment  to  a  stranger,  without  livery,  the 
K«)  Equity  wUI  feoffor,  or  his  heir,  shall  not  be  obliged  to  make  good  that  feoff- 
want  o^a^ur-^  ment,  but  it  shall  be  construed  in  equity  to  be  an  estate  at  will, 
render  of  a  as  it  is  at  law.  {a) 

copyhold  in  favour  of  a  bastard  daughter  against  the  heir  of  her  father,  though  the  father  had 
covenanted  to  convey  it,  and  make  further  assurances ;  for  the  daughter  is,  in  consideration  of 
law,  a  mere  stranger,  nuiUuiJllia^  and  the  conveyance  is  merely  voluntaiy.  Fursaker  v.  Robin- 
son, 1  Eq.  Ca.  Abr.  123.] 

Abr.  Eq.  84.5.        If  an  annuity  is  granted  by  one  to  his  housekeeper,  with  a 
piJ'v^'^'       '^'^d  ^'^^  payment  of  it,  and  the  bond  is  lost,  equity  will  decree 
will  enforce      payment  of  the  annuity ;  for  service  is  a  consideration,  and  no 
the  payment     ^urpis  corUracttis  shall  be  presumed,  unless  proved,  {b) 
of  a  bond  given  to  an  innocent  woman  whom  the  obligor  hath  seduced,  for  it  is  pr€Bmmmp9^ 
dorit.    Marchioness  of  Annandale  ▼.  Harris,  2  P.  Wms.  432.   Eq.  Cas.  Abr.  87.  p.  6.  S.  C. 
3  Bro.  P.  C.  445.  S.  C.    Cray  v.  Rooke,  Ca.  temp.  Talb.  153.  S.  P.    And  a  bond  of  this  kmd 
hath  been  holden  good  at  law.    Turner  v.  Vaughan.  2  Wils.  339.    So  where  a  provision  has 
been  made  for  her  bv  an  ineffectual  conveyance,  it  wiU  interpose  in  her  behalf  both  against  the 
grantor  himself  and  his  representative.    Ord  v.  BUickett,  cited  in  2  P.  Wms.  435.,  and  Carew 
y.  Stafford,  Ibid.    See  the  last  case  in  Ambl.  520.  by  the  name  of  Cary  v.  Stafford.    Nor  will 
it  relieve  against  a  bond  given  even  to  a  common  prostitute,  if  there  be  no  fraud  in  the  case, 
though  the  application  be  made  by  the  representaUve  of  the  obligor.   Hill  v.  Spencer,  Ambl. 
641.  J  a  circumstance  which  hath  been  formerly  thought  to  strengthen  the  ground  for  relief. 
Matthew  v.  Hanbury,  2  Vem.  187.  AtUkr  where  there  is  firaud,  as  where  the  plaintiff  claims  it 
as  prtendum  pudicUimy  and  she  is  found  to  have  been  a  prostitute  prior  to  the  time  of  her 
havinp  been  connected  with  the  party  giving  it    Clark  v.  Periam,  2  Atk.  333.    But  bonds  of 
this  kmd  entered  into  ex  turpi  catud  are  void ;  as  where  a  woman,  knowing  a  man  to  be  mar- 
ried, submits  to  his  temptation.    Priest  v.  Parrot,  2Ves.  160.;  or  where  a  woman  having 
ignorantly  married  a  man  who  had  another  wife  alive,  upon  coming  afterwards  to  the  know- 
ledge of  his  situation,  continues  to  live  with  him.    Lady  Cox's  case,  3  P.  Wms.  339.    So 
where  the  condition  of  the  bond  was  that  the  parties  should  live  together  in  a  state  of  forni- 
cation.   Walker  v.  Perkins,  Administrator,  3  Burr.  1568.    1  Black.  K.  517.  S. C]     ||But  not- 
withstanding the  case  of  Priest  v.  Parrot,  it  is  decided  that  a  bond  given  by  a  married  man  to 
a  woman  who  had  cohabited  with  him  knowing  him  to  be  married,  on  the  cessation  of 
intercourse  may  be  enforced  at  kw.    Nye  v.  Moseley,  6  Bam.  ft  Cres.  153.,  and  see  S.  C.  nam. 
Knye  v.  Moor,  2  Sim.  ft  Stu.  260.|| 

Basse  v.  Grey,  [Equity  will  not  carry  a  merely  voluntary  covenant  beyond  the 

letter  of  it. 

[(c)  This  rule  In  decreeing  the  execution  of  agreements,  it  regards  the. intent 

IS  ^tablished  ^f  ^^^  parties,  and  does  not  confine  itself  to  the  strictly  legal 

U8t^n^\y  operation  of  the  words.     Where,  therefore,  marriage  articles^ 

many  cases ;  literally  taken,  would  give  the  husband  or  wife  an  estate  tail,  it 

first,  where  ^  decrees  a  strict  settlement ;  for  otherwise  the  provisions  for  the 

d«!«Sr  win  *^^"^  ^^^'  ^®  object  of  the  settlement,  might  be  defeated.  {d)2 

Jones  V.  Laughton,  1  Eq.  Ca.  Abr.  392.  pi.  2.  Nandick  ▼.  Wilkes,  1  Eq.  Ca.  Abr.  395.  pi.  5. 
Cusack  V.  Cusack,  1  Bro.  P.  C.  470.  Trevor  v.  Trevor,  1  P.  Wms.  622.  Dodd  v.  Dodd,  Ambl. 
274.  Robinson  v.Hardcastle,  2  Term  R.  252.  So  where  there  are  articles  before  marriage, 
and  a  settlement  is  made  after  marriage  in  the  words  of  the  articles,  as  in  Streatfteld  v.  Streat- 
field,  Ca.  temp.  Talb.  176. ;  or  where  there  are  both  articles  and  settlement  before  marriage* 

and 
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nnd  the  settlemeDt  is  made  tn  punuance  of  the  articles,  as  in  Honor  v.  Honor,  1  P.  Wins.  1 2  J. 
lioberts  ▼.  Kingsley.  1  Vet».  258.  But  otherwise,  where  the  settlement  made  before  marriage  is 
not  in  pursuance  of  the  articles ;  for  then  the  parties  will  be  presumed  to  have  come  to  a  new 
a^rcenicnt.  Legg  v.  Goldwire,  cited  in  Ca.  temp.  Talb.  20.  Fartyn  v.  Roberts,  Ambl.315. 
And  the  same  eauity  arises  to  the  issue  female.  iJurton  v.  Hastings,  Gilb.  £q.  R.  1 15.  Wesf 
T.  Erissey,  S  P.Wms.349.,  and  Hart  y.  Middlehurst,  5Atk.  371.  But  this  must  be  under- 
stood where  the  articles  make  no  other  provision  for  them.  Powell  v.  Price,  2  P.  Wms.  535. 
\d)  But  where  this  mischief  does  not  occur,  or  where  the  intention  of  the  parties  to  create  an 
estate  of  inheritance  \i  not  sufficiently  explicit,  it  seems  the  rule  is  not  applicable.  Chambers 
T.  Chambers^  Mos.  333.  Green  v.  Eakins,  8  Atk.  476.  Partyn  v.  Roberts,  Ambl.  315.  Cordwell 
T.  Mackrill,  Ambl.  515.  Highway  v.  Banner,  1  Bro.  Ch.  R.  584. 

In  contracts  proper  for  a  specific  performance,  equity  considers  Money  cove- 
them  often  as  actually  performed  {a)  from  the  time  they  are  entered  nantcd  to  be 
into.     Money  covenanted  to  be  laid  out  in  land,  it  considers  as  ^^^^  ^^y  i^ 
land  ;  and  land  articled  to  be  sold,  it  treats  as  money ;  and  in-  1*" f^  J^^  i^^ 
vests  each  with  the  qualities  of  the  other.  an  j  not  the 

executor.  Chaplin  v.  Homer,  1  P.  Wms.  483.  Scudamore  v.  Scudamore,  Pr.  Ch.  540.  Ed- 
vards  V.  Lady  Warwick,  2  P.  Wms,  171.  Lechmere  t.  Earl  of  Carlisle^  3  P.  Wms.  22 1 .]  l|See 
Thornton  ▼.  ilawley,  10  Ves.  S19.||  [Settled  on  the  wife  of  a  freeman  of  London  in  lieu  of 
dower,  will  not  bar  her  of  her  customary  part.  Babington  v.  Greenwood,  1  P.  Wms.  550.  It 
will  not  be  personal  assets.  Earl  of  Pembroke  v.  Bowden,  3  Ch.  R.  115.  2  Vem.  52.  S.C. 
Lawrence  v.  Beverley,  2  Keb.84l.  cited  also  in  1  Vern.  471.  It  shall  be  subject  to  the  curtesy 
of  the  husband.  Sweetapple  v.  Bindon,  2  Vem.  sse,  Otway  y.  Hudson,  2  Vern.  585.  Cun- 
mngbmn  ▼•  Moody»  I  Ves,  1 76. ;  but  not  to  the  dower  of  the  wife,  because  she  is  not  dowable 
of  an  equitable  estate*  It  shall  pass  as  land  by  a  will,  under  sweeping  words,  if  at  the  time  of 
making  the  will  the  testator  has  an  equitable  estate  therein.  Davie  v.Beardsham,  1  Ch.  Ca.  39* 
Prideaux  y.  Gibben,  2  Ch.  Ca.  144.  Milner  y.  Mills,  Mos.  123.  Alleyn  v.  Alleyn,  Mos.  262. 
Greenhill  y.  Greenhill,  2  Vem.  679.  Pr.  Ch.  320.  S.  C.  Shorer  v.  Shorer,  10  Mod.  39.  Lingen 
y.  Sowray,  1  P.  Wms.  172.  Pr.  Ch.  400.  S.C.  Langford  y.  Pitt,  2  P.  Wms.  629.  Guidot  y. 
Gaidot«  5  Atk.  254.  Potter  y.  Potter,  1  Ves.  437.  Gibson  y.  Lord  Montfort,  1  Ves.  494. 
And  it  wiU  not  pass  as  money  under  a  general  bequest  to  a  legatee,  unless  described  as  so  much 
money  agreed  to  be  laid  out  in  land.  Cross  y,  Addenbroke,  and  Fulham  y.  Jones,  cited  in  a 
cote  5  P.  Wms.  221.]  ||See  Biddulph  y.  Biddulph,  12  Ves.  16 14|  [Where  a  recovery  would  be 
necenary  to  give  a  person  the  absolute  interest  in  it,  if  land,  a  fine  will  not  be  sufiBicient. 
ColweU  ▼•  Shadwell,  dted  in  1  P.  Wms.  471.  485.  Edwards  y.  Countess  of  Warwick,  2  P. 
Wms.  i71«  Collet  y.  Collet,  3  Atk.  ll.  Trafford  y.  Boehm,  3  Atk. 447.  Carter  y.  Carter, 
Ca.  temp.  Talb.  272.]  ||See  7  G.  4.  c.  45.  §  1,  2.  empowering  a  court  of  equity,  where  mone^ 
is  directed  to  be  invested  in  land,  to  be  settled  in  such  manner  that  the  first  tenant  in  tail 
might  bar  the  estates  tail  and  remainders,  to  order  the  money  to  be  paid  to  the  tenant  in  tail ; 
sod  6  Ves.  116. 156.  8  Ves.  609.  9  Ves.  462.  1  Jac.234.||  [But  eouity  will  not  consider 
money  as  land,  unless  the  covenant  or  direction  to  lay  it  out  in  land  be  express.  Symons  y. 
Ratter,  9  Vern.  227.  Curling  y.  May,  cited  in  3  Atk.  255.]  [[See  Pearson  v.  Lane,  17  Ves. 
I04.|  [And  money  thus  circumstanced  shall  be  deemed  as  part  of  the  personal  estate  of  one 
who  might  have  aliened  it,  there  being  no  other  use  but  to  nimself.  Chichester  v.  Bickerstaff, 
9  Vem.  295.  Pulteney  y.  Earl  of  Darlington,  1  Bro.  Ch.  R.  236.  Wade  v.  Pagett,  1  Bro.  Ch. 
R.  568.;  but  see  Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  220.  Ca.  temp.  Talb.  90.  S.  C.^- 
Where  land  is  agreed  or  directed  to  be  sold,  it  seems  the  creditors  of  the  bargainor  may  compel 
the  heir  to  convey  the  land.  Best  v.  Stamford,  iSalk.  154.  (c)  Therefore  the  personal 
estate  of  a  man,  who,  in  consideration  of  marriage  with  an  orphan  of  a  citizen  of  London^ 
had  covenanted  to  take  up  his  freedom  of  the  city,  was  divided  according  to  the 
custom,  though  the  covenant  was  not  peHorroed.  Frederick  y.  Frederick,  1  P.  Wms.  710. 
I  Bro.  P.  C.  7.] 

9.  Of  the  Manner  in  which  they  care  to  heperfoi-med. 

If  an  agreement  be  to  quit  the  possession  of  lands,  the  court  Qerrard  y. 
wOI  ju>t  decree  a  conveyance  of  the  lands  themselves ;  but  if  the  Vaux,  Vern. 
(^reement  was  to  convey  the  lands,  it  is  said  that  the  court  would  i^^*    How 
Aare  decreed  the  agreement,  though  the  party  was  not  apprized  ^  p"®^^ 
what  estate  he  had  in  the  lands.  are  to  be  exe- 

cuted at  law,  wdc  heads  of  Atsumptii  and  Covenant. 

If 
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Gardner  v.  '^  ^"^  ^^  bound  to  transfer  SOOL  Easi'-India  stock  before  such 

Pullen,2  Vem.  a  time,  which  he  neglects  to  do,  and  the  stock  is  much  risen,  he 
394.  Vide  shall  be  obliged  to  transfer  the  stock  in  specie,  and  account  for 

«ipri(B),  1.      jjj  dividends  from  the  time  that  it  ousrht  to  have  been  trans- 
note  c.  ||Ana     r     ^  ® 
as  to  the  mea«    *errea. 

nire  of  damages  at  law  for  not  transferrins;  stock,  see  Shepherd  v.  Johnson,  S  East,  21 1. 
M'Arthur  v.  Lord  Seaforth,  2  Taunt.  257.    Harrison  t.  Harrison,  l  Car.  dc  P.  4]2.!| 

Vem.  210.  If  a  creditor  agrees  with  his  debtor  to  take  less  than  his  debt, 

[Ambl.  359.  so  that  it  be  paid  precisely  at  such  a  day,  and  the  debtor  fails  of 
But  qu.  whe-     payment,  he  cannot  be  relieved,  for  cujus  est  dare,  ejus  est  dis- 

wiUnot^^re-      ponere. 

lieve  in  such  case,  if  the  security  be  bettered.    1.  Ch.  Ca.  110.]    {See  ant^^  Accord  and  Satit' 

factionj^ 

sVem.  134.  If  money  be  lent  on  a  mortgage,  at  5  per  cent  and  the  mort- 

Halifax  V.  g&gor  covenants  to  pay  6  per  cent  if  he  make  default  for  the 
Higgins.  space  of  sixty  days  after  the  time  of  payment ;  if  he  makes  de- 

[(a)  As  this  ^  fault,  the  court  will  not  relieve,  this  beinfr  the  agreement  of  the 
case  IS  stated  m         J      /  \  o         ~o 

Lady  Holies  V.  parties,  (a) 

Wyse,  2  Vem.  289.,  and  in  Shode  ▼.  Parker,  2  Vem.  516.,  the  interest  was  reserved  at  6l.  per. 
cent,  with  an  agreement  to  accept  5/.  per  cent,  if  duly  ptud ;  a  statement  doubtless  correct,  as 
it  reconciles  the  case  to  the  other  decisions  upon  this  point,  which  at  present  it  clashes  with. 
See  Jury  v.  Cox,  Pr.  Ch.  IGO.  Walmsley  ▼.  Booth,  Barnard.  Ch.  R.  481.  Nichols  v.  May- 
nard,  3  Atk.  519.    3  Burr.  1374.]    ||See/70f^.  tit.  MortgageJIl 

Vem.  31 6.  If  a  lessee  for  a  long  term  of  years  covenants  to  lay  out  200?. 

H  y^^  ^  p  upon  the  premises  witnin  the  first  ten  years,  and  lays  out  but 
Ca.Abr.28.^'  SO/,  and  after  the  expiration  of  thirty  years  of  the  lease,  the 
pi.  5.  S.C.         lessor  brings  an  action  o(caoenant,  and  recovers  150/*  damages, 

equity  will  neither  relieve  against  the  damage,  nor  decree  the 
money  to  be  now  laid  out  in  the  improvements;  for  though  the 
damages  seem  excessive,  yet  the  jury  were  proper  judges ;  and 
to  degree  it  to  be  laid  out  now  the  lease  is  almost  expired,  is  not 
proper ;  for  it  is  probable  the  lessee  would  not  be  so  careful  in 
laying  it  out  in  lasting  improvements,  as  he  would  have  been  if 
laid  out  at  first. 
Marshall  ▼.  gif  a  regular  corporate  resolution  has  been  passed,  and  upon 

O^^S>!°"  ^^  ^®  ^^^^  ^^  ^^  expenditure  has  been  incurred,  the  court  will 
rough"  1  Sim.    compel  the  corporation  to  make  a  legal  grant  in  pursuance  of  the 
h  Stu.  5S0.       resolution,  though  not  under  the  corporation  s^. 
Morse  v.  Where  there  is  a  contract  to  sell  at  a  valuation,  by  A.9  B.,  and 

Merest,  C,  the  court  will  compel  the  vendor  to  permit  the  valuation. 

6  Madd.  26.  * 

Walker  t.  Where  the  vendor  of  an  estate  having  lost  his  title-deeds, 

Barnes,  agreed  to  give  real  security  for  the  title,  the  court  held  that  per- 

3  Madd.  247.     sonal  security  was  not  sufficient,  and  that  he  must  purchase  real 

estate  for  the  purpose. 
Wood  y.  If  a  person  possessed  of  a  term,  contracts  to  sell  the  fee,  he 

Griffith,  ^  cannot  compel  the  purchaser  to  take,  but  the  purchaser  can  ccxn- 
andseeioVes.  P^'  ^™  ^^  convey  the  term,  and  the  court  will  arrange  the 
316.  equities  between  the  parties. 

Orniond  v  Equity  has  the  power  to  compel  the  specific  performance  of  a 

Anderson,'       complete  contract,  but  cannot  add  any  term  not  agreed  on.|| 
2  Bali  6c  B.  569. ;  and  see  Id.  288. 

(C)  Of 
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(C)  Of  Parol  Agreements,  or  such  as  may  be  said  to  be 
within  the  Statute  ot'  Frauds  and  Perjuries. 

|1.  Of  the  Firsts  Second j  and  Third  Sections  of. that  Statute.^ 

Tj^HE  common  law  required  no  other  solemnity  in  passing  lands  ^o*  Lit.  48. 

or  tenements,  but  that  of  livery  and  seisin,  which  being  a  f{o  qc  ^°i37 
translation  of  the  feud  coram  paribus  curtis^  and  testified  by  them.  Roll.  Abr.*7. 
was  held  an  act  of  sufficient  notoriety  to  direct  the  lord  of  whom 
to  demand  his  service,  and  strangers  against  whom  to  commence 
their  actions ;  but  now. 

By  the  29  Car.  2.  c.  3.  §  1.  it  is  enacted,  "  That  all  leases,  29  Car  g.  c.^. 
"  estates,  interests  of  freehold,  or  terms  of  years,  or  any  uncer-  §  *• 
^  tain  interest  of,  in,  or  out  of  any  messuages,  manors,  lands, 
^  tenements  or  hereditaments,  made  or  created  by  livery  and 
*'  seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed 
*^  by  the  parties  so  making  or  creating  the  same,  or  their  agents 
^  thereunto  lawfully  authorized  by  writing,  shall  have  the  force 
^  and  effect  of  leases  or  estates  at  will  only,  and  shall  not,  either 
ia  law  or  equity,  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect ;  any  consideration  for  making  any  such 
parol  leases  or  estates,  or  any  former  usage  to  the  contrary 
^  notwithstanding. 

**  Except  leases  not  exceeding  the  term  of  three  years  from         §  ^• 
^  the  making  thereof,  whereupon  the  rent  reserved  to  the  land- 
^  lord,  during  such  term,  shall  amount  unto  two  third  parts  at 
^  the  least,  of  the  full  improved  value  of  the  thing  demised/* 

Also  it  is  enacted,  '*  That  no  leases,  estates  or  interest,  $  ^- 
••  either  of  freehold  or  terms  of  years,  or  any  uncertain  interest, 
*•  not  being  copyhold  or  customary  interest  of,  in,  to  or  out  of 
^  any  messuages,  manors,  lands,  tenements  or  hereditaments, 
**  shall  be  assigned,  granted  or  surrendered,  unless  it  be  by 
^  deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
^  granting  or  surrendering  the  same,  or  their  agents  thereunto 
**  lawfully  authorized  by  writing,  or  by  act  or  operation  of  law." 

I  Notwithstanding  the  words  of  the  first  section,  it  is  settled  Clavton  v. 
that  parol  leases  for  more  than  three  years  have  the  effect  of  ^}2*®y»« 
leases  from  year  to  year,  and  require  a  notice  to  quit,  in  order  ^nd  see 
to  determine  them,  the  meaning  of  the  statute  being  that  such   5TennR.47i. 
leases  shall  not  create  a  term.  and  Holt's 

N.  P.  C.  47 

A  parol  lease  for  three  years,  to  satisfy  the   statute,   must  Rawlins  v. 
commence  from  the  time  of  making,  and  cannot  be  made  to  ^l^^^^^l 
commence  at  a  subsequent  day.  and  see  Ryley 

V.  Hicks,  Stra.  651.    Lcgg  v.  Strudwick,  2  Salk.  414. 

Where  a  lease  had  been  made  by  deed  for  twenty-one  years  Hoby  v.  Roc- 
to  A^  who  afterwards  took  jB.  into  partnership,  and  A.  and  B,  ^";j^»  "^  Taurt. 
made  a  parol  agreement  with  the  landlord,  that  if  he  would  en- 
large the  building)  they  would  pay  him  10  per  cent  on  the  cost, 
10  addition  to  the  original  rent,  for  the  rest  of  the  term,  which 

Vol.  I.  L  exceeded 
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exceeded  three  years,  and  the  new  building  was  oonsequently 
made,  the  Court  of  Common  Pleas  held  tnat  this  agreement 
was  not  within  the  statute,  for  that  as  whatever  was  subsequently 
built  became  part  of  the  premises  demised,  it  was  a  collateral 
contract. 
Farmer  v.  Though  the  statute  does  not  require  that  an  assignment  should 

'^w^r*  be  by  deed,  it  absolutely  requires  it  to  be  in  writing,  and  there- 

Bottlne  V?  ^^^^>  where  a  parol  assignment  was  made  of  a  lease  from  year 
Martin,  to  year  granted  by  parol,  it  was  held  void  under  the  statute. 

1  Csmnp.  518. 
Roe  dem  '^'^^  mere  cancelling,  in  fact,  of  a  lease,  is  not  a  legal  sur- 

Berkeley'v.        render. 

Archbishop  of  York,  6  East,  86. ;  and  see  Doe  v.  Thomas,  9  Barn.  &  C.  288. 

Farmer  v.  A  surrender  of  a  lease  may  be  made  without  deed  ;  as  where 

Rogers,  j|  mortgagee  wrote  on  the  mortgage-deed,  "  Received  of  A.  B. 

s  Wils.  86.        tt  f^^  principal  and  interest,  and  I  do  release  and  discharge  the 

"  within  premises  from  the  term  of  500  years,"  this  was  holden 

a  sufficient  surrender, 
rhomas  v.  If  the  landlord  accept  an  under-tenant  as  his  tenant,  with  con- 

Cook,  2  Barn,  sent  of  the  original  lessee,  and  distrain  upon  his  goods,  this 
&  A- 1*^-  5.  amounts  to  a  surrender  of  the  original  tenant's  term,  by  oper- 
v"scuUho^^  ation  of  law,  though  there  is  no  surrender  in  writing. 

1  Bam.  &  A.  50.    Stone  v.  Whiting,  2  Stark.  235.  Hamerton  v.  Stead,  5  Bam.  Sc  C.  478. 

Johnstone  v.  ^"^  ^  ^^  notice  to  quit,  though  accepted  by  the  landlord, 

Huildlestone,     cannot  operate  as  a  surrender. 
4  Barn.  &  C.  922 

Whitehead  v.        If  the  landlord  accept  possession  of  the  demised  premises 

Clifford,        ^  f^.Qjjj  ^jjg  tenant,  he  cannot  subsequently  sue  him  for  use  and 

and  see  Ibid.  *  Occupation,  although  there  is  no  surrender  of  the  tenant's  term 

519.  in  writing. 

Walls  V.  At-         And  so  if  the  landlord  let  them  to  another  tenant.  || 
cheson,  3  Bing.  462. 

II 2.  Of  Agreements  within  the  Faiaih  Section.^ 

J  4.  And  it  is  further  enacted,    **  That  no  action  shall  be  brought 

whereby  to  charge  any  executor  or  administrator,  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default  or  miscarriages  of  another  person; 
or  to  charge  any  person  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning 

'*  them ;  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof^  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof*  shall  be  in  writing,  signed 

„  by  the  party  to  be  charged  therewidi,  or  some  other  person  by 

**  him  ther«»unto  lawfully  authorized. 

II 1.  Of  Promises  by  Executors,  Administrators,  &c.H 

2  Jones,  108.         The  clause  which  enacts,  that  no  action  shall  be  broucrht,  Src. 
Gilniore  and  °         ^ 
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to  charge  an  executor,  ^.  extends  not  to  promises  made  before,  ghutter 
though  to  be  performed  after  the  making  of  the  statute ;  for  it  i  Frecm.  46S. 
would  be  against  natural  justice,  that  a  promise  made  upon  good  S-^*  yent, 
consideration  should  be  destroyed  by  the  retrospect  of  a  law  ^^^'  ?  ^J^' 
which  none  could  divine  would  be  made.  227]  2  Show. 

R.  16.  S.  C.    ||Rann  v.  Hughes,  4  Bro.  P.  C.  27.    7  Term  R.  550.  n.| 

A,  promised  if  the  widow  of  an  intestate  would  permit  him  to  '1  omlinson  v. 
be  joined  with  her  in  the  letters  of  administration,  that  he  would  ^^^^"^*^1- 
make  good  any  deficiency  of  assets  to  pay  debts.  Lord  Hard- 
^ck  held  this  promise  not  within  the  act ;  nor  within  the  first 
branch  of  the  section,  for  A.  was  not  administrator  at  the  time 
of  making  it ;  nor  within  the  second,  for  here  is  a  new  distinct 
consideration. 

The  plaintiff  in  iiis  declaration  need  not  shew  any  note  in  writ-  Raym.  450, 
ing,  but  it  will  be  sufficient  for  him  to  produce  it  on  the  trial ;  ^^^-  ^^"^^' 
but  if  such  promise  is  pleaded  in  bar  of  another  action,  it  must  ^  Salk  519 
be  shewn  to  be  in  writing,  so  that  it  may  appear  to  the  court  to 
be  such  a  promise  upon  which  an  action  will  lie. 

|2.  Of  Promises  to  answer  for  the  Debt,  Default,  or  Miscarriage 

of  another.  II 

On  the  clause,  thai  no  action  shall  be  brought  on  a  special  Salk.  27.  p!. 
/»WBw^  to  answer  for  the  debt,  defauU^  &c.  of  another^  it  has  been  ^^l^^  ^'  ^'^" 
resolved  that  if  A*  is  about  hiring  a  horse  from  J5.,  and  C,  to  ^^^^  Ld-Raym. 
epcourage  him  to  lend  the  horse,  promises  that  A.  should  deliver  224.  2  Ld. 
bim  safe,   this  is  a  collateral  promise,  and  an  undertaking  within  Raym. 
the  statute ;  for  C  subjects  himself  to  an  action  on  the  breach  ^\}^^ 
of  the  original  contract  by  A*^  amtinst  whom  detinue  lies  on  the  ^^^ 
bailment    So  if  two  come  to  a  sliop,  and  one  of  them  contracts 
^  goods,  and  the  seller  does  not  care  for  trusting  bim,  where- 
iipon  the  other  says,  let  him  have  them,  and  I  will  undertake  he 
shall  pay  you  ;  but  if  the  promise  be,  I  will  see  you  paid ;  or  I 
win  be  your  paymaster,  it  is  otherwise.      So  if  A*  comes  to  A 
^  tells  him,  let  your  horse  to  J.S*  and  I  will  see  you  paid  the 
hire;  there  the  hiring  is  to  A0  and  not  to  J.  &  who  is  considered 
^  servant  to  Am    So,  in  all  cases  where  the  whole  credit  is  given 
to  the  undertaker,  he  alone  is  liable  to  an  action. 

[A  doubt  was  formerly  entertained,  whether,  if  the  undertake  2  Term  R.  so. 
log  of  a  third  person  were  before  the  delivery,  it  were  within  the  Cowp.  227. 
stainte.    But  the  general  line  now  taken,  is,  that  if  the  person  *  H*  Black* 
for  whose  use  the  goods  are  furnished  is  liable  at  all,  any  promise  ^^^' 
hy  a  third  person  to  pay  that  debt,  must,  in  all  cases,  be  in 
writing. 

If  ii«,  in  consideration  that  J9.  will  stay  proceedings  in  an  action  pish  y.  Hutch- 
ne  had  commenced  against  C  to  recover  a  sum  of  money  due  inson,  2  Wils. 
from  C,  to  him,  promise  to  pay  that  money,  such  promise  must  ^*' 
w  in  writing,  for  it  is  to  pay  a  debt  of  another  person  still  sub- 
SLstlng:  but  where  in  consideration  that  the  plaintiff  in  an  action 
of  assault  and  battery  against  J.  S.  would  withdraw  his  record,  ^^  ^'  "Soah, 
»nd  forbear  to  proceed,  the  defendant  promised  to  pay  him  30/.  Jq^;.  ^hcthw 
the  court  held  the  promise  not  to  be  within  the  statute,  for  the  {his  cose  U 

L  2  consideration 
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not  overruted    Qonskkrntion  was  new,  here  was  no  subsistinnr  debt ;  ft  could  not 

by  Kirkham       j^g  known  before  the  trial  whether  the  plaintiff  would  recover  any 
V.  Marter,         j  .  n  *  "^ 

post  ?i  damages  or  not] 

Kirkham  V.  |M.,  without  the  leave  or  licence  of  the  plaintiff,  wrongfully 

Marter,  rode  the  plaintiff's  horse,  and  caused  its  death,  and  the  defend- 

^  ?"cl^         ^^^  ^"  consideration  that  the  plaintiff  would  not  sue  A,^  promised 
M^gav.  ^^  P^y  ^^®  plaintiff  for  the  damage  sustained.     Held,  that  as  A. 

Ames,  4  Bing.  was  liable  to  the  plaintiff  for  the  wrong,  this  was  a  collateral 
474.  promise  of  the  defendant,  and  consequently  not  being  in  writing 

was  void.  II 
Williams  t.  TJ,  S,  becoming  insolvent,  made  a  bill  of  sale  to  the  defendant 

Lcaper,  ^f  ^11  his  goods  in  his  dwelling-house  in  trust  to  be  sold  for  the 

2  Wifs  50^8^  benefit  of  his  creditors.  After  the  defendant  had  taken  possession, 
IIBampton  v.  the  landlord  came  to  distrain  for  rent,  and  to  prevent  the  dis- 
Paulin,  tress,  and  that  the  sale  might  eo  on,  the  defendant  promised  to 

4  Bing.  264.11     pay  it.     This  promise  is  not  within  the  statute.] 
Thomas  v.  jjlf  •^•f  at  the  request  of  i?.,  enter  jointly  with   him   into  a 

Cook,  8  Bara.  bond  to  indemnifv  a  third  party,  and  B.  promise  to  savte  A, 
^^Jv'^*?'  harmless  from  all  loss  by  reason  of  the  bond,  this  is  not  a  pro- 
promi^eio*  ^^^  requiring  writing  within  the  statute.  (a)|| 
mdemnify  the  plaintiff  against  all  costs  of  a  tithe  suit,  in  consideration  that  the  plaintiff  (de- 
fendant m  the  tithe  suit)  would  allow  defendant  to  defend  it  in  plaintiff's  name.  Adams  v. 
Dansey,  6  Bing.  506. 

Watson  V.  [Wherever  a  man  is  under  a  moral  obligation  (a)  to  do  a  thing. 

Turner,  Scaae.  and  another  does  it  without  request,  a  subsequent  promise  to 
Tr.  7  G.  3.  pay  is  good,  tliough  not  in  writing ;  as  where  an  overseer  pro- 
Uth  e^t  *^^^*  mlses  by  parol  to  pay  an  apothecary  who,  without  his  knowledge^ 
11(a)  But  the      has  administered  medicines  to  a  pauper.] 

obligation  on  the  overieers  to  provide  medicines  for  the  poor  is  a  itgal  one,  and  it  is  at  least 
doubtful,  whether  in  any  case  a  mere  moral  obligation  is  a  sufficient  consideration  to  support 
an  express  promise ;  it  clearlj  is  not  sufficient  to  raise  an  implied  promise.    See  the  e]alx>rate 
note  to  Wennall  v.  Adney,  3  Bos.  &  Pull.  249.    In  Wing  v.  Mill,  1  Bam.  &  Aid.  104.  the 
court  held  that  an  action  was  maintainable  by  an  apothecary  agdnst  the  avereeer  of  the 
parish  where  a  pauper  was  settled,  for  medicines  furnished  to  the  pauper  in  another  parish 
where  he  lived,  the  overseer  having  expressly  promised  to  pay; — but  here  also  there  was  a 
legal  obligation  on  the  overseers  of  the  parish  of  settlement  to  provide  for  the  pauper,  which 
they  had  acknowledged  by  making  him  a  weekly  allowance.     In  Atkins  t.  Ban  well,  9  East  R. 
505.  it  was  decided,  that  a  parish  where  a  pauper  was  takes  ill  and  died,  could  not  recover 
the  price  of  medicines  and  necessaries  furnished  to  him  against  the  parish  in  which  he  was 
settled,  since  there  was  no  legal  obligation  to  reimburse  the  amount,  and  there  was  no  express 
promise ;  and  see  Lamb  v.  Bunce,  4  Maule  &  S.  275.   There  could  be  no  ground  for  requiring 
writing  to  such  a  promise  as  that  in  the  principal  case,  since  it  is  not  within  thescopeof  any  clause 
in  the  statute ;  and  see  1  Smith  R.  305.  l  Dow.  &  Ry.  541.  1  Car.  & Pa.l5S.  5  Bam.  8c  C.  738.|| 

Goodman  v.  ||So  also  a  promise  to  pay  the  debt  of  a  debtor,  in  consider- 

Chase,  1  Barn,  ^tion  of  his  being  discharged  out  of  custody,  is  an   original 

see  Williams  pro^iise,   and   not   within   the   statute,  since  the   debt    is  ex- 

T.  Leper,  tinguished  by  the  discharge,  and  the  debtor  ceases  to  be  liable. 
2  Wils.  308.    Castling  v.  Aubert,  2  East,  325.    Anstey  v.  Marden,  1  New  R.  1 24. 
Jarmain  V.  go  also  a  promise  to  execute  a  bail-bond  for  A,  -B.,  in  con- 

Moo?348.  •  sideration  of  the  plaintiff  forbearing  to  arrest  him,  is  not  within 

and  see  4  Bing.  the  statute. 

474. 

Chater  y.  But  an  agreement  to   pay  a  composition  on   the    debt  of 

Beckett,  another  is  within  the  statute,  since  the  debtor  remains  liable. 

7  Term  R.  20i. 

So 
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So  bIso  in  cases  of  promises  to  pay  for  goods,  4^c.  supplied  to  Anderson  v. 

A  third  party,  if  the  third  party  is  liable  at  all  the  promise  is  HajTnan,  i  H. 

within  the  statute,  and  requires  writing ;  but  if  the  articles  are  Black.  1 20. 

supplied  entirely  on  the  credit  of  the  promiser,  so  that  the  third  y^^^^^  ^' 

party  is  not  liable,  then  the  promise  is  not  within  the  statute.         2  Term  li.m. 

Jones  T,  Cooper,  «  Term  R.  so.  Browning  v,  Stallard,  5  Taunt.  450.  Colman  v.  Eyles, 
2  Stark,  62, ;  and  see  4  Bing.  474. 

And  there  is  no  distinction  whether  the  promise  is  made  before  Matson  v. 
the  goods  are  supplied,  or  afterwards.  2  T  rm  U  bi 

The  word  **  agreement"  in  the  fourth  section,  is  held  to  import  Wain  v.  War!- 
not  merely  the  promise  on  one  side,  but  also  the  consideration  on  tcrs,  5  Ka^^t,  lo. 
the  other ;  and,  therefore,  in  cases  within  the  section  it  is  necessary  q  ^   /'^Vl  ' 
that  both  should  appear  in  writing,  and  parol  evidence  is  inad-  Saundcre  v. 
miisible  to  shew  either,  (a)    Where,  however,  a  letter  was  written  WakefieltJ, 
by  the  defendant  to  the  plaintiff's  attorney,  undertaking  to  pnj^  the  ^  Barn.  &  A. 
debt  of  another,  parol  evidence  was  held  admissible  to  shew  the  v^phm"!^^^**'* 
amoant,  and  also  tliat  the  person  receiving  it  was  the  plaintiff's  1*5  East^2'72. 
attorney ;  and  in  several  late  cases  the  courts  have  gathered  a  {a)  This  de- 
sufficient  consideration  from  the  import  of  the  instrument,  where  ci«on  was 
it  did  not  i4)pear  in  very  clear  terms  on  the  face  of  it.  KrrdMitn^ 

in  Ex  parte  Minet,  14  Ves.  190.,  and  in  Ex  parte  Gardom,  15  Vcs.  288.  his  lordship  decided 
asiinstit;  but  its  authority  ig  now  established  by  Saunders  v.  Wakefield,  4  Barn.  &  A.  5L»5. 
'^  Jenkins  v  Reynolds,  3  Bro.  &  Bing.  14.] 

Thus  where  the  defendant  wrote  a  letter  to  the  plaintiffs,  Ooehm  v. 
"our  mutual  friends,   Messrs.  i2.  J,  &,   having  accepted   the  Campbell, 
**  underwritten  bill  drawn  on  them  by  your  firm,  I  hereby  give  ^  ^^^^^-  ^^-J . 
"  my  guarantee  for  the  due  payment  of  the  same,  should  it  be  y!^^^^^^^^ 
^'dishonoured  by  the  acceptors;"  and  a  copy  of  the  bill  was   iHolt,N!p.C. 
at  foot:  the  court  held  that  the  consideration  of  forbearance  to   153.  Pace  v. 
^e  It  j:  SI,   and  of  giving  them  time  by  taking  a  bill,  suffi-  J^**^^**''  iBing. 
ciently  appeared  on  the  face  of  the  guarantee  to  satisfy  the  Beiu^Mosd" 
statute  of  frauds.  3  Bro.  &  Bi*ng' 

211.    Stead  V.  Liddard,  1  Bing.  R.  19€.    Benson  v.  Hippius,  4  Bing.  455' 

But  where  the  guarantee  was  in  these  words,  "To  the  amount  Jenkins  v.  Rey- 
**  of  lOOL  consider  me  as  security  on  J".  C's  account;  "  it  was  'J^y?»  ^  ^^'*^- 
held  iusufficient^  for  want  of  a  consideration  appearing.  *  ^  ^^^^  D^xon 

V.  Bromfield,  2  Cbitt.  205.    Morley  v.  Bootbby,  3  Bing.  107.     10  Moo.  305, 

Wliere  the  original  guarantee  is  in  writing,  so  as  to  satisfy  the   Gibbons  v. 
statute  of  frauds,  it  is  not  requisite  that  a  subsequent  acknow-  M'CasIand, 
ledgment  of  the  guarantee,  relied  on  to  take  the  case  out  of  the  *  Bam.  &  A. 
statute  of  limitations  should   be  also  in  writing;  a  parol   ac-  ^^'beforethe 
'QM>wledgment  is  sufficient.  9  q,  4.  c.  14. : 

for  which  see  tit.  Limilatum  ofAciioru  (B). 

3.  Of  Agreements  made  upon  Consideration  of  Marriage. 

It  is  now  settled,  notwithstanding  former  decisions  to  the  con-  («)  Phil|)ot  v. 
trary  (c),  that  this  clause  does  not  extend  to  mutual  promises  to  ^V^'"''®'!* 
^arry;  consequently  such  promises  are  binding,  although  not  i«>eem.24i. 
rduced  into  writing  and  signed  by  the  party.  (i)||  S.  C.  (b)  Cork 

y  Baker,  i  Stra.  «4.  Ilarriiion  v.  Cage,  Ld.  Raym.  386.;  and  seo  10  Vet. 138.  Bull. 
N.  P.  2W). 

L  3  If 
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ADr.Ea.  19.  If  a  parol  agreement  is  agreed  to  be  reduced  into  writing,  and 

pl.4.  iP.Wmfi.  i^  p^Yt  executed,  but  the  reducing  it  into  writing  is  prevented 

plec.  Ch^  526.  l>y  fraud*  »t  ^^y  ^  decreed  in  equity ;  as  if  upon  a  marriage 

S.C.  Stra.236.  treaty  instructions  are  given  by  the  husband  to  draw  a  settle- 

S.C.  Gilb.  ment,  and  by  him  privately  countermanded,  and  afterwards  he 

Hist.  Ch.  244.  cij-aws  in  the  woman  by  persuasions  and  assurances  of  such  settle- 

Ch.  R^seT  "^ent  to  marry  him. 

Abr.  Eq.  80.  So  where  the  defendant  on  a  treaty  of  marriage  for  his  daughter 

2  Vern.  373.  with  the  plaintiff,  signed  a  writing  comprising  the  terms  of  the 
S.C. ;  but  no  agreement,  and  afterwards  designing  to  elude  the  force  thereof, 
'^ThSd.  «nd  get  loose  from  his  agreement,  ordered  his  daughter  to  put 
only  that  the  on  a  good  humour  and  get  the  plaintiff  to  deliver  up  that  writings 
father  con-  and  then  marry  him,  which  she  accordingly  did,  and  the  de- 
sent^  to  Uie    ft^ndant  stood  by  at  a  corner  of  the  street  to  see  them  go  by  to  be 

married ;  and  the  plaintiff  was  relieved  on  the  point  of  fraud. 

2  Vera.  393.  On  a  bill  exhibited  for  a  marriage  portion,  the  chief  evidence 
S^a^Where  a  ^o  support  it  was  a  letter  proved  to  have  been  written  by  the 
letter  from  the  father's  direction,  where  it  was  said  he  would  give  1 500L  por- 
father,  pro-       tion  with  his  daughter,  and  that  he  was  afterwards  privy  to  the 

raising  a  pop-  niarriace,  and  ccMisented  to  it,  and  the  portion  was  decreed  the 
tion,  and  a        i.     u     j 

marriage  had     busl)and.  ^  „    « 

trt  pursuance  thereof,  has  been  held  sufficient,  vide  i  Vent. S6l,    « Vern. 200.    sCh.R.157. 
Prec.  in  Chan.  561.    Where  an  uncle  in  his  letter  promised  bis  niece  lOOOt  portion ;  but  in 
the  same  letter  dissuaded  her  from  marrying  ihe  person ;  Lord  Chancellor  would  "^^  ^Jf^^?® 
the  payment,  but  left  the  party  to  his  action  at  law.    2  Vern.  802.    [A  letter  from  a  fetherto 
his  daughter  that  he  will  give  her  3000/.  not  shewn  to  the  husband,  who  afterwards  accepts  ol 
2000/.  under  a  will,  is  no  foundation  .for  a  decree.    See  a  different  state  of  this  cate  m 
9  Mod.  8.    2  P.  Wms.  65.    Nor  is  a  letter  promising  a  portion,  but  not  reducing  it  ta  aaj  cer- 
tainty.   Hall  v.  BuUer,  Eq.  Ca.  Abr.  p.  7,    Gilb.  Lex.  Pnetor.  245.    For  a  letter  cannot  be 
«ct  up  as  an  agreement  unless  the  terms  of  the  contract  are  distinctly  set  forth  thcrem.    heap 
good  V.  Neale,  1  Stra.  426.    Pr.  Ch.  560.  Clerk  y.  Wright,  1  Atk.  13.]  ||Scc  Luders  v.  Anstey, 
4Ves.501.    5Ve6.2l6.    The  amount  of  consideration  and  the  subject  matter  mast  appw. 
Kennedy  v.  Lee,  3  Meriv.  44 1  .M    [But  a  letter,  (though  not  signed)  referring  to,  and  promiang 
to  perform  an  agreement  in  which  the  terms  are  set  forth,  is  sufficient.  Tawney  v.  Crowther, 
5  13ro.  Ch.  R.518.    ||And  it  is  said  parol  evidence  is  admissible  to  shew  what  Was  the  thing 
referred  to.    Clinan  v.  Cook,  I  Scho.  &  Lef.  53. ;  and  see  Brodie  v.  St.  Paul,   J  Ves.  jun.  326. 
And  a  letter  is  binding,  though  the  writer  look  to  the  execution  of  a  more  formal  instrument. 
Fowle  V.  Freeman,  9  Yes.  351.    Whether  a  note  written  in  the  third  person  offering  to  pur- 
chiise  and  accepted,  is  a  sufficient  agreement,'ftt«rtf  Morison  v.  Tumour,  18  Ves.  1*^5.    The 
court  will  not  decree  a  performance  on  letters,  unless  on  a  fair  interpretation  thev  import  a 
concluded  agreement.    Huddlestone  v.  Briscoe,  1 1  Ves.  5^1.    Stratford  v.  Bosworth,  2  Ves.  & 
Bea.  346.';  and  see  Rose  v.  Conynchame,  1 1  Ves.  550.    Selby  v.  Selby,  3  Meriv.  2.     Boys  v. 
Ayerst,  6  Madd.316.     Randall  v.  Morgan,  12  Ves.  r,7.||     Qu.  Whether  a  court  of  equity  will 
decree  an  agreement  entered  into  by  letter,  if  a  deed  appear  to  have  been  aftcrwaroa  framed 
(but  not  executed),  varying  the  terms  expressed  in  the  letter?    Cookes  v.  Mascal,  2  Vern.  55. 
Or  if  the  terms  be  varied  by  parol  ?  Jordan  v.  Sawkins,  3  Bro.  Ch.R.  388.  See  2  Ch.  Ca.  180. 
Fitzgib.sis.  2  Salk.  444.  ||Whether  a  settlement  made  after  marriage,  reciting  a  parol  agree- 
ment made  before  marriage,  which  is  proved  to  have  had  existence,  is  good  against  creditors, 
docs  not  appear  settled.  Dundas  v.  Dutens,  1  Ves.  jun.  1 97.  Randall  v.  Morgan,  1 2  Vesjun.  67. 
Hodgson  V.  Hutchinson,  Vin.  Abr.  tit.  Contract  and  Agreement  (H),  Ca.  34^H     [That  an 
a^^reement  in  writing  may  be  discharged  by  parol,  sec  1  Vern.  240.     2  Ves.  376.      A  bond 
given  by  a  woman  to  her  intended  husband,  conditioned  to  settle  an  estate  upon  him  in  fee,  is 
good  evidence  of  the  agreement  s  o  specified  in  the  condition  on  a  bill  in  eouily  to  cany  it 
into  execution,  though  it  be  void  at  law.    Cannel  v.  Buckle,  2  P.  Wms.  242.    It  is  a  sufficient 
signing,  if  a  ipenon,hiomngthe  con^^-n/*,  subscribe  a  deed  as  a  witness  only.  Welford  v.  Beazcly, 

3  Atk.  503.  1  Ves.  6.  1  Wils.  118.  As  to  the  signature,  in  order  to  comply  with  the  rcqui- 
fitions  of  the  statute,  it  must  have  the  effect  of  giving  authenticity  to  the  whole  instrument ; 
and  where  it  has  that  effect,  it  is  immaterial  in  what  part  of  the  instrument  it  is  found :  but 
where  a  partv  had  given  written  instructions  to  his  ngcnt  for  a  lease,  and  had  inserted  his 

name 
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name  in  those  instructions  as  applicable  only  to  a  particular  purpose,  tiie  Court  of  Exchequer 
bM  that  this  ciid  not  amount  to  a  sufficient  authentication,  otokes  v.  Martin,  1  P.  Wros.  771. 
note  1.  It  was  formerly  thought  necessary  that  both  parties  should  sit^n;  but  in  the  case  of 
Cotton  ▼.  Lee,  before  the  Lords  Commissioners,  1770,  it  was  determined  to  be  sufficient  if  the* 
party  charged  has  signed.  Cited  in  2  Bro.  Ch.  R.  564.  An  agreement  signed  by  one  party 
Wkj,  in  some  csmes,  be  conclusive  against  both.  Owen  v.  Davis,  1  Ves.  82.  ||Seton  v.  Slade, 
7  Ves^  265.||  [But,  though  the  contract  itself  must  l>e  in  writing,  an  authority  to  buy,  or  treat 
es  agent  for  another,  may  be  good  without  writing.  Vin.  Abr.  tit.  Contract  and  Agreements  (H\ 
p. 45.  Wedderbumc  v.  Carr,  in  the  Excheiiuer,  Tr.  T.  1775.  3  Wooddes.  427.]  ||Coles  v. 
Trecothick,  9  Ves.  22^4.  S50.  Clinan  ▼.  Cooke,  1  Scho,  &  Lef.  22.  Barry  v.  Barryniore,  Ibid. 
ss.    Emmeraon  v.  Heelia,  2  Taunt.  38.|| 

Bat  where  on  a  marriage  treaty  the  lady's  Father  proposed  to  >^br,]<;q,  21. 
give  4500/.  portion,  and  the  husband  was  to  settle  4  or  500/.  per  Hawdes  and 
enn.  for  a  jointure ;  the  father  and  intended  husband  went  to  Amhurst.  [Pr. 
yir.  Mins^d*s  chambers,  who  hearing  the  proposals  on  both  g^^'fj^'^'S' 
sides  took  down  minutes  or  heads  thereof  in  writing,  and  the  ^ffickc^toh- 
same  day  gave  them  to  his  clerk  to  draw  a  settlement  according  servations  up 
to  the  terms  of  the  agreement ;  the  next  day  the  father  fell  sick  on  this  case, 
suddenly,  and  died  in  two  hours  after,  and  the  next  morning  the  ^^^'  ^^^\ 
marriage  was   consummated ;  and  on  a  bill  brought  to  have  a  y  Xrecothick 
specific  performance  of  the  agreement,  my  Lord  Chancellor  de-  9  Ves.  234. 
creed  it  to  be  within  the  statute  of  frauds^  and  said  he  knew  no  Griffin  v.  Grif- 
case  where  an  agreement,  though  written  by  the  party  himselfj  fin,6Vcs.i79.n. 
should  bind,  if  not  signed  or  in  part  executed  by  him  {a);  and  ^^  Harrop^ 
that  those  preparatory  heads  might  have  received  several  alter-   7  Ves.  341. 
ations  or  additions,  or  the  agreement  might  have  entirely  broke  Selby  y.  Sclby, 
off  upon  some  further  enquiry  of  the  party's  circumstances;  and  rV^  a"*^'*^'" 
this  decree  was  thought  very  just  by  the  bar,  who  all  agreed  signed  and^ 
with  my  Lord  Chancellor,  that  if  the  marriage  had  been  on  the  given  by  ahus- 
fcot  of  this  writinff,  and  the  father  had  beeu  privy  and  consent-  ^and  to  his 
ing  to  it,  that  he  should  afterwards  have  been  obliged  to  execute  w^^e  Previously 

'tP        7* ,  ^  o  to  their  nmr- 

his  part  thereof-  riage,  promis- 

ing to  rectify  a  mistake  in  the  settlement,  in  consideration  of  which  she  was  induced  to  execute 
it,  was  holden  to  be  part  of  the  settlement,  and  binding  on  the  husband  and  his  assignees, 
TyneU  ▼.  Hope,  s  Atk.558.] 

On  the  marriage  of  the  plaintiff  with  the  defendant's  daughter,  25  Jim.  1724. 
the  defendant  promised  to  give  her  450/.  portion,  and  accordingly  ^"  P^®*  ''"^ 
paid  the  plaintiff  200/.  in  part,  but  took  a  bond  from  him  for  it  adjudged' 
till  a  suitable  settlement  should  be  made,  and  the  defendant  him-  between  San- 
self  gave  particular  directions  concerning  the  settlement,  which  sum  and 
was  drawn  accordingly  and  engrossed;  but  before  it  was  executed  Butter. 
the  plaintiff's  wife  died,  and  the  bill  was  brought  to  have  the 
200J.  bond  delivered  up,  and  the  remaining  250/.  paid ;  the  de- 
fendant pleaded  the  statute  of  Jiauds  and  2)e7yimeSf  the  agree- 
ment not  being  reduced  into  writing  and  signed  by  the  parties ; 
and  by  way  of  answer  denied  that  the  200/.  was  paid  in  part  of 
the  portion,  but  said  it  was  lent  the  plaintiff,  and  the  bond  given 
for  it;  and  the  plea  was  allowed;  for  if  the  marriage  should  be 
looked  upon  as  an  execution  of  the  agreement  on  the  one  side, 
soes  to  take  it  out  of  the  statute,  it  would  entirely  evade  it;  for 
^  promises  of  this  kind  suppose  a  marriage  either  already  had 

or  to  be  bad. 

L  4  ||i.  OC 
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II 4.  Of  Contracts  for  Saleof  Lands,TeneiDents,andHerec1ItameDts.  |t 

Attomev-  [A  judicial  sale  of  an  estate  under  a  decree  of  the  Court  of 

General  V.  Chancery  is  not  within  the  statute.  Thus  A.  being  likely  to  die, 
?fj'  Mm  *'i  made  a  conveyance  of  a  real  estate  in  favour  of  a  charity,  and 
v.Bradbear,  ^hen  made  a  will,  by  which  he  gave  SOOOf,  (the  exact  value  or 
i2Ve&.466.||     that  land,)  and  also  250/.  to  the  same  charity,  and  gave  the 

estate  to  Z).  (wife  of  B.)  and  C.     A  bill  was  brought  for  an  ac- 
count, and  for  the  direction  of  the  court  for  a  setdement  of  the 
estate  under  the  will ;  and  a  decree  was  liad  thereupon,  and  the 
master  was  thereby  directed  to  receive  a  scheme  for  carrying  the 
conveyance  into  execution ;  the  foundation  of  part  of  which  was 
to  consider,  in  what  way  the  money  should  be  laid  out,  and  a 
perpetual  fund  created  for  the  maintenance  of  the  charity.     The 
master  reported  a  scheme  for  laying  out  the  money  in  the  pur- 
chase of  lands ;  and  the  case  being  set  down  to  be  heard  on  the 
matter  reserved,  the  court  made  a  decretal  order  confirming  tlie 
master's  report,  and  ordering  that  the  scheme  should  be  approved 
of,  and  the  other  matters  therein  carried  into  execution.     These 
directions  were  all  acquiesced  under  by  B.  and  D.  who  survived 
him.     After  her  (D/s)  death,  an  information  was  brought  on. 
behalf  of  the  charity,  together  with  the  administratrix  of  Z).  to 
have  this  purchase  carried  into  execution  by  the  aid  of  the  court 
against  the  devisee  of  the  heir  at  law  of  D.  and  the  infant  son  of 
C  the  co-devisee  with  Z).     And  it  being  objected  that  there  was 
no  agreement  signed  pursuant  to  the  statute  of  frauds,  one  ques- 
tion was,  whether  the  transactions  which  passed  in  the  life-times 
of  D.  and  C  amounted  to  a  binding  agreement  on  them  for  the 
sale  of  the  lands  ?     And  Lord  Hardwicke  held,  that  here  was 
such  an  agreement  as  the  court  ought  to  execute  notwithstanding 
Ves  991.       ^^  statute ;  this  being  a  iudicial  sale  of  the  estate.     And  upoa 
the  same  principle  it  is  holden  that  purchasers  before  the  masters- 
are  out  of  the  statute,  and  the  court  will  in  such  cases  carry  into 
execution  against  the  ropresentativ6,  a  purchase  by  a  bidder  be- 
fore the  master,  without  the  bidder's  subscribing,  after  confirm- 
ation of  the  master's  report  that  he  was  the  best  bidder :  the 
judgment  of  the  court  taking  it  out  of  the  statute*     So  if  the  au- 
thority  of  an  agent  who  subscribed  for  a  bidder  before  the  master 
cannot  be  proved,  yet  if  the  master's  report  can  be  confirmed, 
the  court  will  carry  it  into  execution,  unless  there  be  some  fraud. 
Cox  T.Peele         And  Lord  Tfiurlauo  was  of  opinion,  where  the  attornies,  con- 
2  Bro.  Ch.  R.    cerned  in  a  suit  by  a  first  mortgagee  for  a  foreclosure,  agreed, 
334.  with  respect  to  the  final  decree,  that  the  estate  should  be  scdd, 

the  first  mortgagee  paid  principal  and  interest,  and  the  remainder 
paid  to  the  second  mortgagee,  but  that  the  former  should  in  the 
mean  time  take  a  decree;  that  if  the  first  mortgagee  made  an 
improper  use  of  the  decree,  this  agreement,  though  by  parol, 
might  be  read,  on  an  applicatian  to  open  the  foreclosure,  as  an 
agreement  relative  to  a  decree  ;  the  attornies  being  competent  to 
make  agreements  relative  to  the  orders  of  the  court.     And  upon 

that 
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that  ground  he  admitted  the  evidence  of  it  de  bene  esse^  though 

it  had  been  rejected  at  the  Rolls,  because  it  was  not  in  writing, 

and  therefore  void  under  the  statute.] 

If  there  be  a  parol  agreement  for  the  purchase  of  lands,  and  ^^^'  ^'il^' 

a  bill  brought  for  a  specific  execution  thereof,  and  the  substance  ^qf  {^  35 

of  the  agreement  is  set  forth  in  the  bill,  and  confessed  by  the  s.  C.  Gilb.  Ch. 

defendant's  answer,  the  court  will  decree  a  specific  execution,  937.  S.  C. 

becaose  there  is  no  danger  of  peijury,  which  was  the  principid  ^^^'  ^'  ^^^j 

thing  the  statute  intended  to  prevent.  fon  V  1?w3" 

Pr.  Ch.  374.  Lacon  ▼.  Martins,  s  Atk.  3.  Attorney-General  v.  Day,  1  Ves.  3S1.  S.  P.  Guntcr 
T.  Habey,  Ambl.  586.  Potter  v.  Potter,  1  Ves.  441.  [See  Eyre  v.  Ivison,  Scac.  Tr.  1 785.  cited 
sBfo.  Ch.R.565.  Stewart  ▼•  Caireless,  Scac,  AprU  1785,  cited  Ibid.  564.,  and  Rondeau  ▼. 
Wyatt,  2  H.  Black.  R.  68.|  ||But  according  to  the  modern  doctrine,  if  the  defendant  insist  on 
the  statute,  a  specific  peHormance  will  not  be  enforced,  though  the  agreement  is  confessed ; 
(or  as  the  defendant  cannot  protect  himself  from  answering  whether  t£ere  was  an  agreement 
or  not,  it  would  be  unjust  to  take  the  case  out  of  the  statute  on  the  ground  of  his  admission. 
G>oth  ▼.  Jackson,  6  Ves.  39.  Rowe  v.  Teed,  1 5  Ves.  375.  Blagden  v.  Bradbear,  12  Ves.  471 . 
Wakera  t«  Morgan,  2  Cox's  R.  369.  As  to  whether  an  a^ecmcnt  confessed  will  be  enforced 
if  the  party  do  not  insist  on  the  statute,  see  Ex  parte  Whitbread,  19  Ves.  211.  1  Fonb.  on  Eq. 
150.  note  (</)-ll  [If  the  party  himself  die,  his  heir  will,  it  seems,  be  bound  on  a  bill  of  revivor. 
P^r  Lord  Hardwickcy  1  Ves.  221.  And  upon  this  principle,  equity  will  decree  an  agreement  on 
evidence  of  its  having  been  confessed  by  a  party  to  it,  although  it  be  denied  by  his  answer. 
As  where  an  agreement  was  proved  by  one  witness  only,  and  positively  denied  by  the  defend- 
ants aoswer;  but  there  was  proof  in  the  cause  that  the  defendant  hud  confessed  the  agrco- 
ment :  the  Master  of  the  Rolls  offered  to  direct  an  issue  to  try  the  agreement  if  the  defendant 
desired  it ;  but  he  declined  that,  unless  his  honour  would  make  an  order  that  his  answer  should 
be  read  at  the  trial,  which  his  honour  refused,  there  being  circumstances  to  corroborate  the 
evidence  of  the  single  witness,  and  decreed  the  agreement  to  be  carried  into  execution. 
Only  V.  Walker,  3  Atk.  407-  Where  the  two  defendants  in  a  suit  confessed  an  agreement  in 
their  answer,  but  different  from  that  stated  in  the  bill,  and  an  agreement  different  from  either 
was  proved  by  the  testimony  of  only  a  single  witness.  Lord  Loughborough  C.  decreed  a  per- 
fbrmance  pursuant  to  the  terms  of  the  agreement  confessed  by  the  answer.  Mortimer  ▼. 
Orchard,  2  Ves.  jun.  245.]  ||If  the  party  to  an  agreement  is  dead,  so  that  his  answer  cannot 
be  bad,  evidence  of  his  parol  confession  of  the  agreement  in  his  lifetime  is  inadmissible. 
Percbard  ▼.  Benyon,  1  Cox*s  R.214.||  [In  what  manner,  and  in  what  cases  the  statute  may 
be  pleaded  to  a  bill  for  the  performance  of  a  parol  agreement,  vide  in  Whitbread  v.  Brock- 
hurst,  1  Bro.  Ch.  R.  404.  Whitchurch  v.  Bcvis,  2  Bro.  Ch.  R.  SSO'y  and  the  cases  there  men- 
tioned. See  also  Mttf.  Eq.Tr.  217.  (3d  edit.)  Taylor  v.  Beach,  1  Ves.  297.]  yEvans  v. 
Harris,  2  Ves.  &  B.  361.  Morison  v.  Tumour,  18  Ves.  175.  Strickland  v.  Aldridge, 
9  Ves.  516.|| 

[The  plaintiff  agreed  with  the  defendant  to  sell  him  a  house  Hawkins  v. 
for  640/.  and  by  consent  of  both  parties  an  attorney  was  employed  ^^^^  *  P- 
to  make  a  draft  of  the  conveyance :  which  the  attorney  accord-      "^** 
ingly  prepared  and  sent  to  the  defendant,  who  made  several 
alterations  therein  with  his  own  hand,  and  delivered  it  back  to 
the  attorney  to  be  engrossed ;  upon  which  a  time  was  appointed 
for  the  plaintiff  and  defendant  to  meet  at  a  tavern  to  execute  the 
writings,  and  for  the  latter  to  pay  the  money.     The  plaintiff  and 
bis  attorney  came  to  the  tavern,  where  the  plaintiff  executed  the 
writings,  and  having  gotten  the  conveyance  registered,  (the  house 
being  in  Middlesex^)  brought  his  bill  against  the  defendant  to 
compel  him  to  pay  the  purchase-money.     The  defendant  pleaded 
the  statute  ofjiaudsi  and  it  was  holden  he  was  not  bound,  he 
not  having  signed  the  agreement. 

y/.  aoreed  by  parol  with  B,  for  the  purchase  of  lands.     13,  de-  Whaley  v. 
Uvcred^a  rent-toll  which  was  dated  and  altered  in  his  own  band-  ^%f"  p'  p 
writittfr  and  shewed  by  the  title  of  it  that  an  agreement  had  been  ^^ 
'^*  made 
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made  between  them  for  the  sale  of  the  estate  at  twenty-one  years'' 
purchase.  An  abstract  of  the  title  was  also  delivered  to  J.  to- 
gether with  the  deeds,  in  order  to  be  compared  with  the  rent-roll, 
A  likewise  wrote  letters  to  several  of  his  creditors,  informing, 
them  that  he  had  contracted  with  A.  for  the  sale  of  his  estate  at 
twenty-one  years'  purchase,  and  sent  the  tenants  to  treat  with  A. 
for  the  renewal  of  their  leases.  Notwithstanding  all  these  cir- 
cumstances, upon  A.*s  filing  a  bill  for  a  specific  performance,  the 
plea  of  the  statute  oijrauds  was  allowed  by  the  House  of  Lords 
both  as  to  the  discovery  and  relief. 

s  Hra  Ch.R.         jf  there  be  general  instructions  for  an  agreement  consisting  of 

^^'  material  circumstances,  to  be  hereafter  extended  more  at  large, 

and  to  be  put  into  the  form  of  an  instrument  with  a  view  to  be 
signed  by  the  parties,  and  no  fraud,  but  the  party  takes  advan- 
tage of  the  locus panitefitiiSy  he  shall  not  be  compelled  to  perform 
such  an  agreement  as  that,  when  be  insists  upon  the  statute  of 
frauds.    Per  Lord  7%i^Zb«D.] 

O'Connor  V.         U^^  agreement  for  an  abatement  of  rent  of  land  is  within  the 

Spaight,  Statute,  and  must  be  in  writing. 

1  Scho.  &  Lef.  306. 

Crosby  v.  So  also  a  contract  for  the  purchase  of  a  growing  crop  of  grass, 

\Wdsworth,^  ^  (jg  mown  and  made  into  hay  by  the  vendee,  but  no  time 
geil^de  1  Lord  heing  fixed  for  the  mowing,  is  a  contract  for  an  interest  in  land 
Raym.  182.       within  the  statute,  and  is  voidable  if  not  in  writing,  and  may  be 

discharged  by  a  parol  notice  from  the  vendor,  before  any  act  is 

done  in  part  execution  of  it 
Scorell  V.  go  also  the  sale  of  growing  underwood,  to  be  cut  by  the  pur- 

lY^       ft       chaser,  has  been  held  to  convey  an  interest  in  land  under  the 
J.  396.  fourth  section* 

Teal  V.  Auty  ^  ^^  as  to  a  sale  of  growing  poles. 

S  Drod.  &  B'99.;  %ed  vide  9  Ba)m.  &  C.  561. 

fi  meno  So  also  a  sale  of  growing  tumips,  no  time  being  fixed  for  their 

Heelifl^sTaunt.  re^noval,  and  their  degree  of  maturity  not  being  stated. 
38. ;  and  see  Waddington  ▼.  Bristow,  3  Bos.  &  P.  452. 

P&rk^  V.  But  where  the  contract  was  for  a  crop  of  potatoes,  to  be  taken 

??eSi!^362  ^y  ^®  vendee  immediately  out  of  the  ground,  it  was  considered 
Warwick  v. '  ^  ^  ^^^  of  personal  chattels,  and  not  within  tlie  fourth  section. 
Bruce,  2  Maule  &  S.  205. ;  and  see  Poulter  v.  Killingbeck,  1  Bos.  &  P.  397. ;  and  Evans  v. 
Roberts,  5  Barn.  &  C.  836.  which  seems  to  over-rule  Emmerson  v.  Heelis ;  and  see  Smith  v. 
Sunnan,  9  Bam.  &  C.  561.,  where  a  contract  for  sale  of  growing  timber,  at  so  much  per  foot, 
vras  held  not  within  the  fourth,  but  within  the  seventeenth  section. 

Winter  v.  A  licence  to  enjoy  an  easement  is  good  without  writing,  this 

Brockweli,        ^^^  being  an  interest  in  land  within  the  statute. 

8  East,  308.  o   ^  ^ 

•^      ..  A  deposit  of  title*deeds,  by  way  of  security,  is  held  to  consti- 

Russell  '  *^^®  ^^  equitable  mortgage,  though  unaccompanied  by  any 
1  Bro.  C.  R.  writing.  This  decision  has  been  much  regretted  as  letting  in 
269.  Ex  parte  parol  evidence  as  to  the  terms  of  the  deposit,  and  leading  to 
™gl"»  11  yes*  discussion  on  the  truth  and  probability  of  evidence,  which  it  was 
Wilkinson  *  ^^  object  of  the  statute  to  exclude.  But  the  doctrine  is  now 
isVes.  197.;  settled, 
and  see  tit.  Mortgage^  (A).  Vol.  V. 

It 
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It  has  been  repeatedly  decided  (a),  that,  on  a  sale  of  goods  by  M  Simon  v. 
auction,  the  auctioneer  is  the  agent  of  both  parties,  and  able  to  ^otivos, 
biod  both  within  the  statute  by  his  signature.  i  31^^  ^g^ ' 

Hinde  v.  Whitehouse,  7  East,  558.;  and  see  2  Born.  &  C.  945. 

But  the  contrary  has  been  decided  (b)  as  to  sales  by  auction  of  (*)  Walker  v. 

estates  in  land,  though  the  principle  of  the  distinction  is  not  ?n°'^$I% 

erident ;  and  it  has  been  questioned  by  several  judges.  ^q^^  Stansli'elJ 

T.  Johnson,  l  Espin.  Ca.  101.    Buckmaster  v.  Harrop,  7  Ve«.  541.     13  Ve«.  456.    Cole« 
r.  Trecothick,  9  Ves.  234, 

And  in  two  late  cases  the  Court  of  Common  Pleas  held  the  «  ^ 

auctioneer  an  agent  for  the  purchaser  on  a  sale  of  land.  Hcelis, 

2  Taunt.  38.    White  v.  Proctor,  4  Taunt.  209. 

The  latter  case  was  an  action  against  the  vendee  for  tl^e  Kemeysv. 
auction-du^  on  the  sale,  and  the  vendor  afterwards  filing  a  bill  Proctor, 
for  a  specific  performance  of  the  contract,  the  Master  of  the  \\^*%y/*^' 
Roils,  on  the  authority  of  the  cases  in  the  Common  Pleas,  held  ^^q^  ' 
ibe  auctioneer's  signature  sufiicient  to  bind  the  vendee,  and  de- 
creed accordingly.     The  rule  appears,  therefore,   now  to  be 
settled,  that  the  auctioneer  is  the  lawful  agent  of  both  parties  on 
asaIeofliu.d,aswell«ofgood8. 

5.  Of  Agreements  not  to  be  performed  within  the  Space  of  one 

Year  fi'om  the  making  thereo£ 

This  clause  extends  only  to  cases  where,  by  express  agree- 
ment of  the  parties,  the  contract  is  not  to  be  performed  within 
one  year,  and  not  to  agreements  depending  on  a  contingency 
which  may  happen  either  within  or  beyond  the  yean 

Therefore  an  agreement  to  pay  the  plaintiff  so  many  guineas  Anon.  8alk« 
on  the  day  of  his  marriaf^e,  was  held  not  within  the  statute.  ^?^'\  f®*^" 
although  the  marriage  did  not  take  effect  for  nine  years ;  for  it  jvumotJ.  in 
might  have   happened  within   the  year,   Holt  C  J.,   and  the  3Burr.i28i.; 
minority  of  the  judges  holding  contra^  on  the  ground  of  the  and  see  WelU 
marriage  actually  happening  alter  the  year.  4  Bin  "^3* 

So  an  agreement  to  bequeath  to  the  plaintiff  an  annuity,  pay-  Penton  v.  Em* 
able  yearly,  fi*om  the  testator's  death,  was  held  not  within  the  biers,  Execu- 
statute,  in  an  action  brought  against  the  executor,  for  the  testa-  'or,  3  Burr, 
tor  might  have  bequeathed  the  annuity  by  will  within  the  year.      R^lfi^^  and 

see  Smith  v.  Westall,  Ld.  Rayni.  316 

But  where  the  plaintiffs  agreed  to  publish  an  expensive  work  Boydell  v. 
of  art  in  numbers,  one  number  at  least  to  be  published  annuaUy,  Drummond, 
and  stated,  they  were  confident  they  should  be  enabled  to  pro-  ^  ^J?'^  ^^** 
(luce  two  numbers  in  the  course  oi  every  year^  and  the  defendant  ^j,g  subscnber 
became  a  subscriber,  and  the  first  number  was  delivered  to  him  in  such  case 
within  a  year  from  the  date  of  his  subscription,  it  was  held  that  i«  not  bound, 
the  case  was  within  the  statute,  as  it  appeared  to  be  the  clear  -^'^^"Jj^^ 
understanding  of  the  parties,  that  the  agreement  was  not  to  be  ^^^^  ^  ^^ 
completed  within  the  year ;  and  the  part  performance  within  the  in  the  num- 
year,  by  the  delivery  of  the  first  number,  made  no  difference,  ^"»  J*®  " 
since  the  word  "  performed,"  in  the  statute,  means  a  complete  fo"^oJ^£J^ 
performance  or  consummation  of  the  work.  has  accepted. 

Mavor  v.  Pvne,  3  Ding.  885. 
And 
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And  accordingly,  where  the  defendant  verbally  agreed,  on  the 
27  Mat/j  to  take  the  plaintiff  into  his  service  for  a  year  from  the 
SOth  June  Following,  it  was  decided,  that  this  being  a  contract 
which  would  not  be  completely  performed  within  the  year,  was 
within  the  statute,  and  void  for  want  of  writing. 

A  contract  to  hire  a  carriage  for  five  years,  paying  an  annual 
sum  for  it,  and  determinable  at  any  time  on  paying  a  year's  hire, 
is  a  contract  not  to  be  performed  within  a  year,  and  requires 
writing. 

As  to  the  seventh  section,  respecting  declarations  of  trust, 
which  was  improperly  inserted  here  in  former  editions,  see  tit, 
'  Trusts,"  (B)  (C)  Vol.  VHI.|| 

03.  Of  Agreements  mentioned  in  the  Seventeenth  Section.^ 

By  $  17*  it  is  enacted,  *^  That  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandize  for  the  price  of  ten  pounds 
sterlingy  or  upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  of  part  of  thegoods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment;  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged,  or  their  agents  thereunto  lawfully 
authorized." 

II 1.  What  Agreements  are  within  the  Seventeenth  Section. || 

6.  As  to  the  clause  respecting  sales,  it  has  been  formerly 
thought,  that  it  means  only  present  and  inunediate  sales,  aud 
does  not  include  executory  conti*acts,  where  goods  are  bespoken, 
and  time  is  given  by  special  agreement  for  the  delivery  of  them, 
and  payment  of  their  value.  But  this  construction  has  been  de- 
nied in  a  recent  determination  of  the  Court  of  Common  Pleas, 
Wilson  J.  dissent,  (a),  where  an  executory  contract,  merely  a 
contract  of  sale,  even  though  confessed  by  the  defendant  in  his 
answer  in  Chancery,  was  determined  to  be  within  this  provision. 
To  this  opinion,  it  may  be  added.  Lord  TkurUm  intimated  au 
inclination,  when  the  case  was  before  him  in  Chancery. 

jjThecase  of  Tfewrfeflftt  v.  WyaU  has  been  confirmed  by  sub- 
sequent cases.  In  one  case  a  sale  of  wheat  by  sample,  to  be  de- 
livered by  the  defendant  at  a  different  place  from  the  place  of 
sale,  was  held  to  be  within  the  clause  of  the  statute,  and  the 
receipt  of  the  sample  by  the  buyer  was  held  not  a  sufficient 
acceptance,  the  sample  being  no  part  of  the  wheat  sold. 

So  also  a  contract  for  sale  of  flour  not  yet  ground  was  held 
within  the  statute ;  and  was  distinguished  from  the  case  of  Tamers 
V.  Osborne^  suprd^  since  there  the  chariot  ordered  would  never, 
but  for  the  order,  have  had  existence,  whereas  the  flour  was  sold, 
as  part  of  the  vendor's  general  stock. 

A  contract  for  a  quantity  of  oak  pins  to  be  cut  out  of  slabs 
and  delivered  to  the  buyer,  was  held  not  a  sale  of  goods  within 
the  statute. 

But  where  ^.,  being  the  owner  of  trees  growing,  agreed  ver- 
bally 
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bally  whh  B.  to  sdU-  him  the  timber  at  8o  miich  per  foot|  it  was  inoiv  0  Darn. 

held  an  a^^reement  for  sale  of  soods  within  the  section.  *  r'^^iv'**. 

^^  o  and  see  Watts 

V.  Friend,  10  Barn.  Sc  C.  446.    The  case  of  Groves  v.  Buck  is  over-ruled  by  Garbut  v. 

Watson,  supra;  see  9  Barn.  &  C.  561. 

But  the  sale  of  growing  underwood  to  be  cut  by  the  purchaser  Scorell  v. 

has,  as  we  have  seen,  been  held  by  the  Court  of  Exchequer  to  J^?^^^'^    «  « 

confer  an  interest  in  land  within  the  fourth  section.  ^g^  .  jf„j  ^^^' 

2  Brod.  &  B.  99. 

The  circumstance  of  a  buyer  agreeing  to  pay  a  higher  price  Astey  v. 
for  goods  in  consideration  of  their  being  delivered  at  the  vendor's     jji®*^^*  ^  c 
expense,  does  not  make  the  contract  a  mixed  contract  for  the  262I 
carriage  as  well  as  the  sale,   so  as  to  prevent  its  coming  within 
the  seventeenth  section  as  a  sale  of  goods. 

A  contract  for  the  purchase  of  several  articles  at  the  same  time,  Baldey  v. 
each  under  10/.  and  at  separate  prices,  but  in  the  whole  amount-  ^r^®'^' «  p 
ing  to  above  10/.  is  within  the  seventeenth  section.  sT.^and  see 

Price  V  Lea,  1  Bam.  &  C.  156. 

A  contract  to  procure  coals  for  plaintiff  at  A.j  and  convey  Cobbold  v. 
them  to  B^  is  not  a  contract  for  sale  of  coals  to  the  plaintiff  ^*aston,iBiDg. 
within  the  statute.  ^'  ^^^' 

2.  Of  Acceptance  of  Goods,   and   part  Payment,  within  the 

Seventeenth  Section. 

Where  goods  are  ponderous,  and  incapable  of  being  at  once  chapIin  v. 
banded  over  by  actual  delivery,  the  statute  may  be  satisfied  by  Rogers, 
diat  which  is  tantamount,  as  the  delivery  of  the  key  of  the  ware-  ^  East,  192. ; 
house  where  they  are,  or  other  indicium  of  property,  or  the  exercising  ^^g  ^  ^'" ' 
acts  of  ownership  over  them,  as  selling  a  part  to  another  person. 

And  the  offering  to  sell  them  by  the  buyer  to  a  third  party,  Blenkinsop  v. 
who  refuses  to  purchase  them,  is  such  an  act  as  ought  to  be  lefl  Clayton, 
to  a  jury,  to  say  whether  it  amounts  to  an  acceptance  or  not.         J  m*^"  gag  ^' 

ac. ' 

Where  wine  lying  in  the  London  Docks  was  sold  without  any  Beotall  ▼• 
written  contract,  and  an  order  of  delivery  was  given  by  the  ^"J?»  ^  *^*™" 
vendor  to  the  vendee,  it  was  held  that  the  acceptance  of  this 
order  by  the  buyer  was  not  an  acceptance  of  the  goods  within 
the  statute,  since,  till  the  Dock  Company  accepted  the  order, 
they  continued  to  hold  the  wine  for  the  vendor. 

The  acceptance  of  a  sample  of  the  coods,  if  part  of  the  bulk  Hmde  ▼. 
sold,  is  a  sufficient  acceptance  within  tne  statute,  but  not  if  the  >^^itchoiise, 
sample  form  no  part  of  the  commodity.  Comet^r^  ' 

Elston,  7  Term  R.  14, 

Where  the  defendant  contracted  to  purchase  two  horses  of  the  Elmore  v. 
plaintifl^  and  desired  the  plaintiff,  who  was  a  livery-stable  keeper,  Stooe, 
to  keep  them  at  livery  for  the  defendant,  in  consequence  of  which  ^  Taant.  458. 
the  plaintiff  removed  them  out  of  his  sale  stable  into  another,  it 
was  held  that  this  was  a  complete  delivery  to  the  defendant 

But  where  the  defendant  verbally  bought  a  horse  of  plaintiff,  to  Carter  v. 
remain  for  twenty  days  with  the  plaintiff  without  any  charge,  and  TSJ!f^^' a 
no  time  was  fixed  for  payment  of  the  price,  and  at  the  end  of  the  g^^^  ^' 

twenty 
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321.;  8CC 
2  Carr.  &  P. 
532. 


Rohde  V. 
Tbwaites, 
6  Barn.  &  C. 
388. 


twenty  days  the  defendant  ordered  the  horse  to  be  sent  to  grass, 
but  entered  as  the  plaintiff'^s  horsey  it  was  held  that  an  action 
would  not  lie  for  the  price,  since  there  was  no  sufficient  accept- 
ance by  the  defendant. 

So  where  a  quantity  of  tares  were  purchased  by  the  defend- 
3Ban['&Ald    ^"^  °^  ^^  plaintiff,  and  they  were  to  remain  in  the  plaintifPs 

possession  till  the  defendant  fetched  them  away,  the  mere  cir- 
cumstance of  the  plaintiff's  servant  measuring  them  out  and 
setting  them  apart  in  the  plaintiff's  granary  for  the  defendant,  was 
held  not  a  sufficient  delivery  and  acceptance  within  the  statute. 

But  where  A.  agreed  to  sell  to  B.  twenty  hogsheads  of  sugar 
without  any  writing,  and  four  hogsheads  were  delivered  to  and 
accepted  by  &,  and  A*  filled  up  and  appropriated  sixteen  other 
hogsheads,  and  informed  B.  they  were  ready,  and  desired  bim 
to  fetch  them  away,  and  B,  said  he  would  take  them  as  soon  as 
he  could,  it  was  held  that  the  appropriation  having  been  made 
by  A.  and  assented  to  by  B^  the  property  in  the  sixteen  hogs- 
heads passed  to  the  latter. 

So  where  the  defendant,  while  on  a  visit  to  plaintiff,  agreed  to 
purchase  a  horse  for  ready  money,  and  to  fetch  it  away  about 
the  22d  of  September^  and  the  defendant  went  away,  and  re- 
turned on  the  20th  of  September^  and  then  rode  the  horsey  and 
gave  directions  as  to  its  treatment,  and  requested  it  miglit  remain 
another  week  in  plaintiff's  possession,  and  said  he  would  return 
and  pay  for  it  about  the  26th  or  27th  of  September^  and  the 
defendant  returned  on  the  27th  to  take  the  horse  away,  but 
in  the  mean  time  it  had  died,  and  the  defendant  refused  to 
pay  the  price ;  it  was  held  that  there  was  no  acceptance  of  the 
horse  within  the  statute  of  frauds,  for  the  sale  being  for  ready 
money,  the  defendant  had  no  right  to  take  away  the  horse  ttU 
the  price  was  paid,  and  therefore  his  acts  on  the  20th  September 
could  not  be  considered  as  acts  of  ownership. 

An  acceptance  of  the  goods  by  a  wharfinger,  in  order  to  con- 
vey them  to  the  buyer,  is  not  an  acceptance  by  the  buyer  within 
the  statute ;  for  the  acceptance  must  be  such  as  precludes  the 
buyer  from  afterwards  making  any  objection  to  the  quantum  or 
quality  of  the  goods. 


Tempest  v. 
Fitzgerald, 
3  Barn.  &  A. 
680.    See 
Tarling  v. 
Baxter, 
6  Bam.  &  C. 
390. 


Hanson  ▼• 

Annitage, 

5  Bam.  8c  A, 

5S7.';  Mtdvida 

Hart  V. 

Sattley, 

3  Camp.  £S8« 

Baldey  v. 

Palmer, 

sBam.&C. 

44. ;  and  see 

Thompson  v.  Maceroni,  5  Bam.  Sl  C.  1.    Mayfield  v.  Wadsley,  Ibid.  357. 


As  long  as  the  lien  of  the  vendor  remains,  the  possession  of 
the  goods  is  not  so  transferred  to  the  vendee  as  to  amount  to 
an  acceptance  of  them  within  the  statute. 


Phillips  T. 
BistoUi, 
S  Barn.  &  C. 
511. 


In  order  to  satisfy  the  statute,  there  must  be  a  delivery  of  the 
goods  by  the  vendor  with  an  intention  of  vesting  the  possession 
in  the  vendee,  and  an  actual  acceptance  by  the  latter  with  in- 
tention of  taking  the  possession  as  owner.  Therefore,  where 
jewels  were  knocked  down  by  the  plaintiff  to  the  defendant  at  an 
auction,  at  which  the  conditions  were,  that  the  purchaser  should 
pay  thirty  per  cent,  upon  being  declared  the  highest  bidder,  and 
the  residue  of  the  price  on  removal  of  the  goods,  and  the  de- 
fendant received  the  jewels  on  their  being  knocked  down,  and 

three 
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thxee  or  ibur  minutes  afterwards  objected  that  he  had  mistaken 
the  price,  when  the  plaintiff  refused  to  receive  them  again,  it  was 
held,  that  as  it  could  not  be  presumed  that  tlie  vendor  intended, 
contrary  to  the  conditions,  to  part  with  the  goods  without  the 
deposit  or  price  being  paid,  there  was  very  slight  evidence  to 
shew  that  the  plaintiff  intended  to  part  with  the  control  over  the 
goods  when  he  delivered  them,  and  that  the  receiving  the  jewels 
for  a  few  minutes  before  making  his  objection  was  very  slight 
evidence  of  an  acceptance  by  the  vendee,  and  that  it  was  a 
question  for  the  jury  whether  there  was  a  delivery  and  accept- 
ance intended  by  both  parties  to  transfer  the  possession. 

If  the  purchaser  of  goods  draw  a  shilling  over  the  hand  of  the  Blenkinsop  v. 
vendor,  and  return  the  money  into  his  own  pocket,  which  is  Cliurton, 
called  in  the  north  oi England  striking  of  a  bargain,  this  is  not  ''Taunt.  597. 
a  part  payment  within  tlie  statute. 

S,  Of  the  Memorandum   in  Writing,    and  the  signing  by  the 

Party  to  be  charged,  or  his  Agent 

The  language  of  the  seventeenth  section  differs  from  that  of  Eserton  v. 
the  fourth,  inasmuch  as  in  the  latter  the  **  agreement*^  is  required  Matthews,' 
to  be  in  writing,  in  the  former,  only  a  **note  or  memorandum  in  ^  *^'»  ^^ 
writing  of  the  bargain  "  is  required.    Therefore,  where  ap  action 
was  broufffat  for  not  accepting  goods  according  to  the  following 
memorandam — '*  We  agree  to  give  Mr.  Egerton  I9d.  per  lb.  for 
SO  bales  of  Sn^ma  cotton,  customary  allowance,  cash  S  per  cent. 
MaUheoDS  and  Turrdndl,**  it  was  objected  that  no  consideration 
^ipeared  for  the  defendant's  undertaking,  and  that  there  was  no 
matuali^  in  the  agreement ;  but  the  Court  distinguished  this 
from  the  cases  on  the  fourth  section,  and  held  that  there  was  a 
sofficioit  memorandum  of  the  bargain  to  bind  the  parties  to  be 
charged  and  that  their  signatures  were  all  that  the  statute  re- 
quired. 

In  the  above  case  the  name  of  the  seller  appeared  in  the  me-  champion  v. 
morandum,  although  the  purchasers  only  signed  it.     But  where  Ptummer, 
the  seller  alone  signed  a  memorandum  of  the  bargain,  and  the  i  New  R.  85s.; 
buyer's  name  did  not  appear  on  it,  it  was  held  insufficient ;  since  '^^n^^Z^^ 
^ere  cannot  be  a  contract  without  two  parties,  and  the  memo-  3  Xaunt.  16T» 
randum  would  prove  a  sale  to  any  other  party  as  well  as  to  the 
bajer. 

The   memorandum  may  be  made  up  of  two  separate  writ-  Saundenoa  v. 
ingSy  if  they  refer  one  to  the  other.    Thus,  in  an  action  for  Jackson, 
not  delivering  gin  bought  of  the  defendants,  it  appeared  that  2  Bos.  &  Pull 
at  the  time  the  order  was  given   by  tlie  plaintiff  a  bill  of  ^^®' 
parcels  was  delivered  to  him  by  the  defendants,  headed  in  print 
thus:  *^  Bought  of  Jackson  and  Hawkins^  distillers ;"  and  then 
followed,  in  writing,  "  1000  gallons  of  gin,  1  in  5  gin,  7^.,  S50Z. ;" 
and  the  name  of  the  buyer  appeared  on  the  bill  of  parcels. 
About  a  month  after,  the  defendants  also  wrote  the  following 
letter  to  the  plaintiff:  —  ^^  Sir,  we  wish  to  know  what  time  we 
^  shall  send  your  order,  and  shall  be  obliged  for  a  little  time  in 
**  delivering  of  the  remainder.     Must  request  you  to  return  our 
^  pipes.     Yours,  &c.  Jkckson  and  Hawkins.^'     It  was  holden 

that 
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that  by  cx>mieoting  the  bill  of  parcels  whh  the  jubsequent  letter 
of  the  defendants,  the  requisites  of  the  statute  were  made  out. 
Jackson  v.  So,  in  an   action  for  not  tielivering  flour  according  to  con- 

Lowe,  1  Hing.    tract,  it  appeared  that  the  plaintiff  had  sent  a  written  notice 
^^•^'  to  the  defendant  that  certain  flour  delivered  by  the  defendant  to 

the  plaintiff  ("in  part  performance  of  the  plaintiff's  contract 
*^  with  him  for  100  sacks  or  bags  of  good  English  seconds 
"  flour,  at  455.  per  sack  or  bag,")  was  so  bad  that  the  plaintiff 
would  not  accept  it,  and  that  he  held  the  defendant  answerable, 
and  expected  him  to  fulfil  the  contract  above  alluded  to  in  the 
course  of  a  week;  and  the  defendant's  attorney's  clerk,  by 
direction  of  the  defendant  returned  an  answer,  stating  that  de- 
fendant considered  he  had  performed  his  cofitract  with  the 
plaintiff  as  far  as  it  had  gone,  and  was  ready  to  perform  the 
remainder;  it  was  held,  that  as  the  plaintiff's  notice  suited  tiie 
terms  of  the  contract,  and  the  defendant's  letter  clearly  referred 
to  the  same  contract,  the  two  papers  together  made  a  sufficient 
memorandum  within  the  statute. 
Cooper  V.  ^"^  where  in  an  action  for  goods  sold  and  delivered,  the 

Smith,  15  East  plaintiff  offered  in  evidence  an  entry  of  the  order  for  the  goods, 
103.;  and  see  made  in  an  order-book  of  the  plaintiff's  rider,  which  purported 
Boydell  v.  ^^  j^g  ^  mere  general  order  of  forty  sacks  of  flour  at  68&  per 
iiEastyUs.  8AC^9  and  this  order  being  insufilcient  as  a  memorandum  for 
lUchards  v.  want  of  signature,  the  plaintiff  endeavoured  to  satisfy  the  statute 
Porter,6Bani«  by  connecting  the  order  with  a  letter  of  the  defendant,  stating^ 
ic  C.  437.        ^1^^^  1^  ^Q  plaintiff  had  not  sent  the  flour,  the  defendant  was 

Erovided,  and  that  he  had  expected  to  receive  it  in  a  week^  it  was 
eld,  that  the  letter  of  the  defendant  appeared  to  refer  to  a  dif- 
ferent contract,  and  could  not  be  connected  with  the  order,  so  as 
to  form  a  memorandum  within  the  statute. 
1  Espin.  190.        '^^^  place  of  signature  of  the  memorandum  is  immaterial.     If 
perEyreC.J.;  a  person  draw  up  an  agreement  in  his  own  hand-writing,  be- 
^  Selby  V.      ginning,  "  I  A.  B.  agree,  4*^."  and  leave  a  place  for  signature  at 
Selby, J  Menv.  g^^  bottom,  but  does  not  sign  it,  the  agreement  will  be  con- 
sidered as  sufficiently  signed. 
Saundenon  v.        So  it  seems  if  a  person  be  in  the  habit  of  printing  instead  of 
Jackson,  writing  his  name,  be  may  be  said  to  sign  by  bis  printed  as  well 

s  Bob.  a  Pull,  as  by  his  written  name. 

g  ,  *  . ,  And  where  the  name  of  the  seller  was  printed  in  the  common 

Morris  ^  ^*  ^^y  ^"  ^^^  ^^^^  ^^  parcels,  and  he  had  written  in  the  bill  the 
« Mauie  &  S.  name  of  the  buyer,  that  was  held  to  be  a  recognition  of  the 
^96>,  contract  and  adoption  of  the  printed  name,  so  as  to  satisfy  the 

statute. 
Simon  v.  Me-        ^^^  question  whether  sales  of  goods  by  auction  were  within 
dvier,  1  Black,   the  seventeenth   section  was  long  without  a  solemn  determi- 
R.  599.  nation.     In  one  case  Lord  Mansfield  C.  J.  and  Wilmot  J.  were 

inclined  to  the  negative,  on  the  ground  that  the  solemnity 
of  that  kind  of  sale,  and  the  number  of  persons  present,  pre- 
cluded perjury  as  to  the  fact  of  sale.  But  Lord  Ellenboroughj 
in  Hinde  v.  Wliitehouse^  7  East,  568.,  observed,  that  with  all 
deference  to  these  opinions  he  did  not  feel  any  sufficient  reason 
for  dispensing  with  the  express  requisition  of  the  statute  apply- 
ing 
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ing  to  off  sale$  of  goods  above  the  valae  of  1 0/.  widioat  exception,  Kenworth j  ▼• 
merely  because  the  quantum  of  parol  evidence  in  case  of  an  Schofield, 
auction  is  likely  to  render  the  danger  of  perjury  less  consider-  945"°" 
able ;  and  in  a  late  case  the  Court  of  King's  J^nch  {Abbott  C.  J. 
and  Littledale  J.   being  absent,)  expressly  decided  that  such 
fides  are  within  the  seventeenth  section.      We  have  already 
seen  (p.  155),  that  the  auctioneer  is  the  agent  of  both  parties, 
and  a  memorandum  made  by  him  of  the  bargain  binds  both 
the  seller  and  buyer. 

But  the  terms  of  the  contract  must  sufficiently  appear  on  the  Hinde  v« 
faceof  the  memorandum,  signed  by  the  auctioneer.     Therefore,  Wiitehoufc, 
where  at  a  sale  by  auction  of  sugars,  the  auctioneer  (having  Kenworfhy  V. 
before  him  the  printed  catalogue  of  sale,  containing  the  lots,  Schofield^ 
marks,  and  number  of  hogsheads,  and  the  gross  weight  of  the  ^  Barn.  &  C. 
sugars,  and  also  another  paper  containing  the  conditions  of  sale,  2|*?' ?  ^^^  *^ 
which  latter  he  read  to  the  bidders  as  the  terms  on  which  the  BarryTcamp. 
sugars  were  sold,  but  the  two  papers  were  neither  externally  bis.  'The 
annexed  nor  contained  any  internal  reference  to  each  other,)  note  in  writing 
wrote  down  on  the  catalogue  the  name  of  the  highest  bidder,  ™?*^  *'**®  *^* 
and  the  sum  bid  for  each  Tot,  it  was  holden  that  the  minute  on  go^Sdsln  onler 
the  catalogue  (the  catalogue  not  being  incorporated  with  the  to  satisfy  the 
conditions  of  sale)  was  not  a  sufficient  memorandum  of  a  bargain  statute. 

under  those  conditions.  f  ^^^'  *  ^y- 

545. 

If  the  action  is  brought  in  the  auctioneer's  own  name  for  not  Farebrother 
accepting  goods  knocked  down  at  an  auction,  the  statute  will  not  v.  Simmons, 
be  satisned  by  the  signature  of  the  auctioneer  as  agent  for  the  ^  Bam.  &  A. 
buyer;  for  the  agent  signing  must  be  a  third  party,  and  not  the  ^^f:  ^^"®' 
odier  party  to  the  contract  on  the  record.  iRvIaIm^. 

385.    Wright  v.  Dannah,  2  Camp.  R.  203.;  and  see  1  Moo.  &  Malk.  125. 

In  sales  made  by  brokers  acting  between  the  parties  buying  Ruckerv. 
and  selling,   the  memorandum  in  the  broker's  book,  and  the  1  E?™^*'{or 
boQght  and  sold  notes  transcribed  therefrom,  and  signed  by  the  Hinie  ▼.* 
broker,  and  delivered  to  the  buyer  and  seller  respectively,  are  Wbitehoiise» 
held  a  sufficient  compliance  with  the  statute  to  render  the  con-  7  East,  569. 
tract  binduig  on  each  party.  u^A^^hf^ 

It  was  laid  down  by  Lord  EUenborough  C.  J.,  that  the  entry  Heyman  ▼. 
signed  by  the  broker  is  alone  the  binding  contract,  and  that  the  NeaIe,2Camp. 
booght  and  sold  notes  transcribed  from  it  are  only  sent  to  the  837.  Gumming 
parties  for  their  information.     But  in  another  case,  where  the  ^  Roebuck, 
bought  and  sold  notes  differed  in  terms,  Gibbs  C.J.  denied  this  Thornton 7.* 
<ioctrine,  and  held  that  the  parties  were  bound  by  the  notes  Kempster, 
delivered  by  the  broker,  and  if  they  differed  there  was  no  valid  5  Taunt.  786. 
contract ;  and  the  Courts  of  Common  Pleas  and  King's  Bench  ^°^Jj^  ^'*"* 
in  similar  cases  decided  accordingly.  5*  ^mi.  &b. 

436.  Id  Cummiiig  t.  Roebuck,  and  Thornton  v.  Kempster,  it  did  not  appear  whether  there 
*te  any  entry  ngnM  by  the  broker  in  his  book.  Qu,  wnether  such  an  entry  signed  will  make 
a  bimfing  contract  where  the  bought  and  sold  notes  differ  ?  It  is  clear  an  unsigned  entry  will 
not    Grant  ▼•  Fletcher,  suprh. 

So,  if  a  material  alteration  is  made  in  the  note  by  the  broker  Powell  v.  Di- 
at  the  instance  of  one  party,  without  the  assent  of  the  other,  ^^^^  15  East, 
it  annuls  the  instrument 

Vol.  L  M  In 
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Dickenson  t.  Iq  a  late  Nisi  Prius  case,  the  question  arose  whether  the  bought 

Lilwalf,  and  sold  notes  alone  would  constitute  a  contract,  without  any  entry 

1  Stark.  188.  ^^  gji  jn  ^[,g  broker's  book  ;  but  it  was  not  necessary  to  decide  it. 

Goom  ▼.  But  it  has  lately  been  held,  that  where  the  broker  makes  an 

Aflalo,  6  Barn,  entry  in  his  book  but  does  not  sign  if,  and  sends  bought  and 

^^  g*  ^7:  ^^  sold  notes,  copied  from  the  book  and  signed  by  him,  to  the  parties. 

Sparrow,  2c5.   ^^^7  ^^^^  *  sufficient  memorandum.  || 

&  P.  544.  If  the  broker's  derk  sign  the  book  it  will  not  be  sufficient;  for  the  broker  cannot 
delate  his  authority.  Henderson  v.  Bamwall,  1  Young  Sc  J.  387 ;  see  Biore  v.  Sutton, 
3  Meriv.  237.  Though  the  agent  signing  the  contract  has  no  authority  from  his  principal  at 
the  time  of  signing,  it  will  be  sufficient  if  the  principal  aflerwards  ratifies  the  contracts 
Maclean  7.  Dunn,  4  Bing.  792. 

(D)  Of  Cases  where  Equity  decrees  specific  Perform- 
ance of  Agreements  on  the  Ground  of  their 
being  in  Part  performed. 

There  are  several  cases  in  which  it  has  been  holden,  that  a 

parol  agreement  in  part  executed  shall  be  performed  in  the  whole ; 

but  as  those  cases  are  not  exactly  stated  or  well  reported,  it  will 

be  sufficient  to  mention  what  seems  to  be  the  sense  of  them,  and 

what  with  any  justness  can  be  collected  irom  them.     If  an  agree- 

Leek  ▼.  Mor-    nient  be  made  concerning  lands,  though  not  in  writing,  and  the 

rice, «  Ch.Ca.  party  by  whom  it  was  made  receive  ail  or  part  of  the  money, 

135.  Alsop  V.  equity  will  compel  a  specific  performance  of  the  whole  agree- 

472^^Gilb    ™*  ment ;  because  this  is  out  of  the  statute,  which  designed  to  defeat 

H.  C.  239.        s»"^b  agreements  only,  no  part  whereof  was  earned  into  ex^» 

cution,  and  set  up  merely  by  parol ;  for  that  was  the  occasion  of 

the  statute,  that  persons  used  to  swear  verbal  agreements  upoa 

others,  and  by  such  false  oaths  charge  the  parties  in  equity  to 

perform  such  agreements,  though  they  had  never  been  made ;  and 

therefore  the  mere  parol  proof  of  such  agreements  concerning 

lands  cannot  be  admitted  in  a  court  of  equity :   but  where  the 

Bamett  v.        price  is  paid,  there  it  doth  not  stand  upon  the  parol  proof  of  the 

Gomeserr^      agreement  only,  but  upon  the  execution  of  part  of  the  agreement, 

sled  V  Cole-"'  ^^Ich  is  evidence  that  the  agreement  was  really  made;  and  there- 

man,Biinb.65.  fore  there  is  the  same  reason  that  the  plaintiff  in  equity  shoulcl 

[{a)  In  Lacon    have  the  land  for  his  money  (fl),  as  it  is  that  he  should  deliver  the 

V.  Mertins,        goods  where  he  hath  received  the  money ;  but  the  doubt  in  these 

Hardwicke     '  ^^^^^  ^^>  what  shall  be  a  proof  of  the  receipt  of  the  money. 

said,  that  pay-  Thus  fiir  it  seems  certain,  that  if  the  defendant  in  his  answer 

ment  had  al-     confess  the  receipt  of  the  money  for  that  purpose  in  the  bill,  or  iF 

way*  been         \^q  deny  the  receipt,  and  it  be  proved  upon  him  by  writing,  as 

perfcmnanc^e'    ^7  letter  under  his  hand,  or  other  written  evidence,  he  shall  be 

But  it  seems*    obliged  specifically  to  perform  the  whole  agreement,  because  he 

that  it  is  not     hath  carried  part  into  execution :  but  if  the  defendant  confess  the 

so  in  the  case    receipt  of  the  money,  but  say  that   he  borrowed  it  from  the 

goode  v!      ^  plaintiff,  and  that  he  had  it  not  in  execution  of  that  agreement, 

Meale,  Pr.Ch.  there  he  turns  the  proof  of  the  agreement  upon  the  plaintiff 

560.   Lord      and  then  the  plaintiff  must  prove  the  receipt  of  the  money  by 

p^"^o  F         ^^®  defendant,  for  the  purpose  in  the  bill,   by  some  writteu 

crAbr.  46.     agreement,  {b) 

pi.  12.    Simmons  v.  Cornelius,  1  Ch.  Rep.  128.    But  see  Vol)  v.  Smith,  5  Ch.  Rep.  16,    Anon. 
2  JPrecm.  128.]    ||ln  Clinan  v«  Cooke,  1  Scho.  Sc  Lef,  22.  Lord  Redesdale  decided  that,  pay- 
ment 
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ment  of  pnrdiafe-inoDey  wbi  not  a  part  peHbimance,  diioe  the  ttatote  having  esprewly 

Mated  tbat  it  shall  be  so  in  case  of  goods,  roust  have  meant  to  exclude  it  in  case  of  lands ; 

sod  lee  (yHeriihy  v.  Hedges,  Ibid.  123.  and  4  Ves.  720.  14  Ves.jun^  588.  ace,  and  the  cases  on 

tiie  aibject  stated  in  Sugd.  Vend.  &  P.  (6th  edit.)  104. ;  nor  is  payment  of  auclion  duty  on 

a  sale  a  part  performance.    Buckmaster  v  Harrop,  13  Ves.  456.  and  on  a  parol  agreement  for 

dhfisioD  of  an  estate  by  aHntradon,  acts  done  by  the  arbitrators  as  surveying,  &c  are  not  a 

part  performance.    Cooth  v.  Jackson,  6  Ves.  41.||    [Acts  done  in  part  performance,  must  be 

sodi  ss  conld  be  done  with  no  other  view  or  design  than  to  perform  the  agreement,  and  not 

nch  as  sie  merely  introductmr  or  ancillary  to  iL     jELt  parte  Hooper,  19  Ves.  479. 

I  Meriv.  7.    They  must  he  such,  too,  as  would  be  a  prejudice  to  tne  partv  who  has 

done  tiiefli,  if  the  agreement  should  afterwards  be  vacated;  and  where  no  fraud  is  allc^d, 

it  seems,  that  the  terms  of  the  agreement  must  be  certainly  proved.    Gunter  v.  Halsey, 

AiabL  586.    Whitbread  v.  Brocknurst,  1   Bro.  Ch.  R.  412.     The  giving  of  possession  is 

to  be  coosidered  as  an  act  of  part  peribrmanoe.    Butcher  v.  Stepeley,  1  Vem.  565.  Pyke 

r.  Wiliiams,  9  Vem.  455.    Lockey  v.  Lockey,  Pr.  Ch.  519.    Lacon  v.  Mertins,  a  Atk.  4. 

Floyd  T.  Bnckland,  8  Freem.  268.    Stewart  v.  Denton,  FonbL  Notes  on  Eq.Tr.38.]  Wills 

¥.  Stiadling,  3  Ves.  jun.  378.    Bowes  v.  Cator,  4  Ves.  jun.  71.  Gregory  v.  Mighell,  18  Ves. 

jua.328.  Kne  v.  Balfe,2  Ball  &B.  343.  Morphettv.  Jones,  1  Swanst.  172.;||  [but  possession 

vroagfully  obtained,  or  from  persons  not  competent  to  give  it,  of  however  long  continuance, 

will  not  avail    Hole  v.  White,  cited  in  1  Bro.  Ch.  R.  409.    Ireland  v.  Ritde,  1  Atk.  541.] 

|Aad  it  must  be  a  possession  delivered  in  part  performance;  therefore,  the  mere  continuing  in 

poeeaon  of  a  tenant  cannot  weigh  with  the  court  on  a  bill  by  the  tenant  for  specific  per* 

fiannaoce  of  a  parol  agreement  for  a  new  lease.    Wills  v.  Stradling,  3  Ves.  382.;  and  see 

1  Bali  &  B.  282. ;  and  the  mere  payment  of  additional  rent  by  the  tenant  is  an  equivocal  act, 

solca  it  iq)pear  that  the  landlord  accepted  it  on  the  ground  of  the  agreement,  ibut.g  and  the 

hfo^  out  mcoiey  in  rebuilding  a  partv-wall  by  a  tenant  does  not  tue  an  agreement  out  of 

ue  MatQt^  nnce  it  mutt  be  done  inclqiendentl  v  of  the  agreement,  dther  at  the  expense  of 

^  psr^  or  his  landlord.   Frame  v.  Dawson,  14  Ves.  386.;  and  see  Lindsay  v.  L3mch,  2  Scho. 

&Lef  1.    (yReilly  V.  Thompson,  2  Cox.  27I.||    [The  giving  directions  for  conveyances,  and 

goiox  to  view  the  estate,  are  not  considered  as  acts  of  part  performance.    Clerk  v.  Wright, 

IM.  18.    Whai^  V.  Bagenal,  6  Bro.  P. C. 45.    Hole  v.  White,  tuprh.    Nor  will  desisting 

DUD  a  purchase  of  lands  in  favour  of  another,  upon  certain  terms,  take  an  agreement  in  favoui 

^ff  the  party  desisting,  as  to  part  of  the  lands,  out  of  the  statute.    Lames  v.  Bayley,  2  Vera. 

6>7.;  and  see  Vin.  Abr.  tit.  Contract,  &c.  (H)  pi.  52.  2  Eq.  Ca.  Abr.  45.  10.  which  seem  to  be 

^  game  case.]    {b)  For  a  parol  evidence,  as  to  the  receipt  of  tlie  money,  seems  to  be  as 

^di  eiduded  b3r  the  statute,  as  parol  evidence  relating  to  the  agreement ;  tamen  queere^ 

^^^iKther  parol  evidence  may  not  properly  be  applied  to  the  act  of  recemng;  though  not  to 

^  naofamtraoinig.    See  1  Pow.  on  ContracU,  506, 307, 308. 

If  a  man,  on  a  promise  of  a  lease  to  be  made  to  him,  lays  out  Pr.  Ch.  56 1. 
iDoney  on  improvements,  he  shall  oblige  the  lessor  afterwards  to  So  lessee 
oecute  the  lease,  being  executed  on  the  part  of  the  lessee,  and  ^^^l^l^^ 
the  lessor  shall  not  be  allowed  to  take  advantage  of  his  own  fraud,  ^^,  ^  gtra. 
wd  ran  away  with  the  improvements  made  by  another ;  but  if  785.   Earl  of 
DO  sQch  expense  had  been  on  the  lessee's  part,  a  bare  promise  of  Aylesford's 
a  lease,  though  accompanied  with  possession,  would  be  within  ^J^ig^Istiad- 
the  statute  of  frauds.  ling,  3  Ves. 

3S9.  and  Frame  v.  Dawson,  14  Ves.  386.    Toole  v.  Medlicott,  1  B^l  &  B.  40l.|l 

One  that  could  read  made  an  agreement  for  a  lease  of  twenty-  Skin.  159.  pl6. 
one  years ;  the  lessor  himself  drew  the  lease  but  for  one  year,  and  ^'"*"-  tThat  a 
jet  read  it  for  twenty-one  years,  and  after  the  expiration  of  the  jl^ritten°agree- 
year  ejected  the  lessee ;  on  a  bill  brought  to  be  relieved  upon  this  j^^^^  canmit 
iiifltter,  which  was  proved,  the  court  held  it  to  be  within  the  be  supplied, 
statute  of  frauds  and  perjuries,  and  dismissed  the  bill  with  costs,  see  Bmstcd  v. 
it  being  the  plamtiff 's  own  folly,  being  able  to  read  ;  secus,  if  he  0°^  "es!  But 
M  been  unlettered.  on  the  ground 

of  fraud  or  mistake  it  may.    Joynes  v.  Statham,  3  Atk.  388.] 

If  a  man  purchases  lands  in  another's  name,  and  pays  the  « Vent.  36 1. 
nioney,  it  will  be  a  trust  for  him  that  paid  the  money,  though  g  p^^^^e  it 

M  2  there 
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u  «ud  that  the  there  be  no  deed  executed  declaring  the  trast  thereof;  for  the 

proof  muBt  be  statute  of  frauds  and  perjuries  extends  not  to  trusts  raised  by 

hr^.dSe'"'*  operation  of  law. 

purchase  money ;  but  for  this  vide  head  of  Evidence,  and  Trutts, 

Hales  V.  Van-        [Although  parol  agreements  are  bound  by  the  statute,  and 

herchem,  agreements  are  not  to  be  part  parol  and  part  in  writing,  yet  a 

RuMdl  V.  Riis.  deposit  or  collateral  security  for  the  performance  of  a  written 

sell,  Bro.Ch.    agreement,  is  not  within  the  purview  of  the  statute.] 

R.  269. 

Abr.  E(^20.  Where  a  parol  agreement  was   concerning  the  lending  of 

pi.  5. 2  Freem.  money  on  a  mortgage,  and  the  conveyance  proposed  was  an  ab- 
S^^?45.  solute  deed  from  the  mortgagor,  and  a  deed  of  defeasance  from 
5  Atk.  38*9.  the  mortgagee,  and  after  the  mortgagee  had  got  the  deed  of  con- 
»  Wooddes.      veyance  he  refused  to  execute  the  defeasance,  yet  it  was  decreed 

429.  [Where  a  sgainst  him  on  the  point  of  fraud. 

inan,  in  conn-    ^^     ^  ^  ^ 

dence  of  a  parol  promise,  has  omitted  making  that  provision  for  others  which  he^  intended,  such 

promise  has  been  enforced  in  equity  on  the  crouna  of  fraud.    Davenish  v.  Bmnes,  Pr.  Ch.  5. 

2  Eq.  Ca.  Abr.  43.  S.  C.   Sellock  v.  Harris,  Vin.  Abr.  tit.  Contract  and  Agreement  (H),  p.  31* 

Rcech  V.  Kennigatc,  Ambl.  67.   Harris  v.  Horwell,  Gilb.  Eq.R.  U.] 
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(A)  Who  are  Aliens,  and  this  either  by  the  Common 

Law,  or  by  Statute* 

(B)  Of  Naturalization  and  Denization,  the .  Difference 

and  Effect  of  them. 

(C)  Of  the  Disadvantages  which  Aliens  lie  under  by 

our  Law. 

[(C  2.)  How  far  the  Laws  of  this  Country   attach 
upon  Aliens.] 

(D)  What  Actions  Aliens  may  maintain ;  and  therein 

of  the   Difference   between  an  Alien    Friend 
and  one  whose  King  is  at  enmity  with  us. 

(E)  Of  Pleading  Alienage. 

(A)  Who  are  Aliens,  and  this  either  by  the  Common 

Law,  or  by  Statute. 

7  Co.  18.  a.       A  ^^  those  are  natural-bom  subjects  whose  parents,  at  the  time 

In  Calvin's  of  their  birth,  were  under  the  actual  obeoience  of  our  kin^ 

case,  those        ^jj  j  whose  plaCe  of  birth  was  within  his  dominions, 
who  were  bom  ^^ 

in  Normandy,  Gatcoigne,  &c.  while  under  actual  obedience  to  the  kbgs  o( Engkmd^were  subjects 

boro. 


(A)  Who  are  Aliens  by  Common  Law  or  Statute,  165^ 

btnu  7  Co.  90.  b.  Vaoch.  970. 8.  P.  And  tbji  by  the  statute  49  Ed.  7.  c  10.  is  deelared  to 
hive  beea  the  common  law;  but  see  Bro.  Denizen,  14.,  but  those  bom  there  now  are  aliens, 
those  places  not  being  in  the  actual  possession  of  our  king.    7  Co.  18.  a. 

If  one  of  the  king's  ambassadors  in  a  foreign  country  hath  7  Co.  is. a. 
issue  there  by  his  wife,  being  an  English  woman,  by  the  common 
law  they  are  natural-bom  subjects. 

If  the  king  of  England  make  a  new  conquest,  the  jpersons  Dyer,  924. 
there  bom  are  his  subjects;  but  if  it  be  taken  from  him  again,  Vaugh.98i, 
the  persons  there  bom  afterwards  are  aliens. 

One  bom  in  Ireland^  Scotland  {a)^  or  Wales,  or  any  of  tlie  Vaugh,879. 
king's  plantations,  is  a  natural  subject  o(  England^  because  he  is  ^^^'  '^  ^^\. 
bom  within  the  ligeance  of  the  king.  b7 ''c  ^'s- 

U)  Tbe  Jmieuaiij  or  those  bom  in  ScotUmd  before  the  descent  of  the  English  crown  to  king 
Jcmet  I.  are  aliens;  for  the  uniting  the  kingdoms  by  a  subsequent  descent  cannot  make  thera 
sobiectsof  that  crown  to  which  they  were  bom  aliens;  but  the  pottnaU^  or  such  as  were  born 
after,  are  not  aliens ;  for  being  bom  within  the  allegiance,  and  under  the  protection  of  the  king 
^Smlmnd,  they  are  his  natural  subjects,  and  not  aliens.  7  Co.  i — 28.  Calvin's  case  adjudged, 
''i  toe  reasons  at  large. 


If  aliens  come  as  enemies  into  the  realmy  and  possess  themselves  7  Co.  is.  a. 
of  a  town  or  fort,  and  one  of  them  has  issue  born  here,  this  issue 
18  an  alien ;  for  it  is  not  calum  or  solum  that  makes  a  subject,  but 
the  being  bom  within  the  all^iance,  and  under  the  protection  of 
the  king. 

If  the  king  o(  England  enter  with  his  army  in  a  hostile  man-  Vaugh.ssi. 
ner  the  territories  of  another  prince,  and  any  be  born  within  the 
places  possessed  by  the  king's  army,  and  consequently  within  his 
protection^  such  person  is  a  subject  born  to  the  king  of  England^ 
if  from  parents  subjects,  and  not  hostile. 

Those  bom  on  the  English  seas  are  not  aliens.  Molloy,  b.  5. 

c.  2.  §9. 

By  a  statute  25  Ed.  8.  denatisidtra  mare^  it  is  declared,  "that  95  e.  5.  st.  a. 
**  the  king's  children,  wherever  bom,  ought  to  inherit:  and  that 
**  all  children  in  heritors,  which  from  henceforth  shall  be  born 
*  without  the  ligeance  of  the  king,  whose  fathers  and  mothers, 
^  at  the  time  of  their  birth  be  and  shall  be  of  the  faith  and  allegi- 
^  anoe  of  the  king  of  England,  shall  have  and  enjoy  the  same 
**  benefits  and  advantages  to  have  and  bear  the  inheritance  within 
**  the  same  ligeance  as  other  inheritors  aforesaid,  in  time  to 
**  come,  so  always  that  the  mothers  of  such  children  do  pass  the 
"  sea  by  the  licence  and  wills  of  their  husbands.'' 

If  an  English  merchant  goes  beyond  sea,  and  takes  an  alien  Cro.Car.60i 
wife^  the  issue  shall  inherit  him ;  so  it  is  if  an  English  woman  6os.  Bacon  v! 
goes  beyond  sea  and  takes  an  alien  husband,  the  children  there  Bacon,  ad- 
bom  shall  inherit  her;  for  though  the  statute  be  in  the  conjunc-  ]?^|f^«4'Q'c 
tive  (6),  yet  it  hath  been  construed  in  the  disjunctive  to  hinder  gfjigggQ^' 
this  disability ;  and  the  word  and  taken  instead  of  ar,  as  some-  cited.  Vent. 
times  it  is,  it  being  not  reasonable  that  the  child  should  not  427.  S.  C. 
inherit  the  parent  that  b  of  ability,  for  the  defect  of  the  other  ^^'^'\;^{dJ.'/^ 

^•»l»noL  that  if  baron 

and  feme  En^S$h  go  beyond  sea  without  licence,  or  stay  there  beyond  the  time  limited  by  the 
Iwence,  and  have  issue,  such  issue  is  an  alien,  and  not  inheritable.  Cro.  Elis.  3.  Hyde  v. 
Ilill ;  teartfis  quarc^  ei  vide  Lit.  It.  37.,  and  Bro.  tit.  Denizen,  6.;  and  see  infra.  [(6)  But  gu* 
Wh^bcrthe  cases  referred  to  warrant  this  construction;  and  see  the  case  of  Doe  ex  dem. 

M  S  Count 


166 


ALIENS. 


Count  Duroure  ?•  JoneL  where  it  was  dctennioed  that  the  son  of  an  alien  father,  of  an  £a- 
g/tiA  mother  bom  out  of  the  king's  dominions,  cannot  inherit  an  estate  in  right  of  his  mother. 
The  judgment  of  the  court  went  upon  the  statutes  of  4  G.2.  c.8l.  and  13  G.  5.  c.il^  which 
confine  the  privilei!:e  to  the  paternal  heirs,  and  were  conceived  to  be  pariiamentary  ezpontions 


of  the  25  E.  3 
Dyer,  224ifi 


7  Ann.  Cs  5. 


t' 


40.2.  C.98. 
[(a)  The  con* 
finnatory 
clause  here 
alluded  to, 
differs  from 
the  statute  of 
Ann.  in  this 
respect,  that  it 
restricts  the 
privilege  to 
the  paternal 
line.    The 
words  are, 
•«  That  all 
children  bom 
out  of  the 
ligeance,  &c. 
^hose  father 
shall  be  natup 
ral-born  sub* 

cts,  &c."J 

If  the 
iather  has  lost 
his  character 
of  natural- 
bora  subject 
before  the 
birth  of  the 
child,  the  child 
is  an  alien. 
Doe  dem. 
Thomas  v. 
Acklam , 
sBara.&C. 
779.;  and  see 
poiif  166. II 


4  Term  R.  500.] 

Husband  and  wife  dwelling  in  Calais^  when  it  was  taken  by  the 
Frenchy  fled  into  FlanderSy  where  the  wife  was  delivered  of  a 
son ;  the  issue  adjudged  a  denizen,  because  his  parents  were 
bom  in  Calais^  then  reckoned  part  of  the  king^s  dominions,  and 
because  he  himself  was  begotten  there,  though  to  avoid  the  rage 
of  enemies  bom  in  another  prince's  territories. 

By  the  7  Ann.  c.  5.  $  3.  it  is  enacted,  <*  that  the  children  of 
*^  all  natural*born  suUects,  born  out  of  die  ligeance  of  her  Ma- 
^'  jesty,  her  heirs  and  successors,  shall  be  deemed,  judged  and 
taken  to  be  natural-bom  subjects  of  this  kingdom,  to  all  intents, 
constroctions,  and  purposes  whatsoever. 
By  the  4  G.  2.  c  21.  the  above   clause   is    confirmed  {a) 
with  the  following  proviso,  <^  that  it  shall  not  extend  to  any 
*<  children,  so  as  to  make  them  natural-bom  subjects  of  Great 
^  Britaifi,  whose  fathers,  at  the  time  of  the  birth  of  such  chil<* 
"  dren  respectively,  were  or'shall  be  attainted  of  high  treason,  by 
"  judgment,  outlawry,  or  otherwise,  either  in  this  kingdom  or  in 
*^  Ireland,  or  whose  fathers  at  the  time  of  the  birth  of  such  chil- 
dren respectively,  by  any  law  or  laws  made  in  this  kingdom, 
or  in  Ireland,  were  or  shall  be  liable  to  the  penalties  of  high 
treason  or  felony,  in  case  of  their  returning  into  this  kingdom 
or  into  Ireland,  without  the  licence  of  his  majesty,  his  heirs 
or  successors,  or  any  of  his  majesty's  royal  predecessors,  or 
whose  fathers,  at  the  time  of  the  birth  of  such  children  re- 
spectively, were  or  shall  be  in  the  actual  service  of  any  foreign 
prince  or  state,  then  in  enmity  with  the  crown  oi  England  t 
but  that  all  such  children  are,  were,  and  shall  be  and  remain 
in  the  same  state,  plight,  and  condition,  to  all  intents^  con- 
structions, and  purposes  whatsoever,  as  they  would  have  been 
in  if  the  said  act  of  the  seventh  y^ar  of  her  said  late  majesty's 
reign,  or  this  present  act,  had  never  been  made ;  but  out  of 
this  proviso  are  excepted  (other  than  the  children  of  such  per^ 
sons  who  went  out  of  Ireland  in  pursuance  of  the  articles 
of  Limerick)  the  child  of  every  such  person  before  describedf 
who^  at  any  time  between  the  16tli  day  of  Nooemder  1708, 
and  the  25th  day  o(  March  1731,  hath  come  into  Great  Bri^ 
tain  or  Ireland,  &C.,  and  hath  continued  to  reside  in  any  of 
those  places  for  the  space  of  two  years,  and  during  such  re- 
sidence hath  professed  the  protestant  religion ;  also  every  child 
whose  father  came  into  Great  Britain  ov  Ireland,  &c«  and  pro- 
fessed the  protestant  religion,  and  died  there  between  the 
times  aforesaid;  also  every  child  whose  father  continued  in 
the  actual  possession  or  receipt  of  the  rents  and  profits  of  any 
lands,  Sfc*  for  the  space  of  one  whole  year,  at  any  time  bc^ 
tween  the  aforesaid  times,  or  hath  bonajide,  and  for  valuable 
consideration,  sold,  conveyed,  or  settled  any  lands.   S^^  in 
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"  GreatBritain  or  Irdand  ;  and  any  person  claiming  title  there- 
^  to  under  such  sale,  ($r.  who  hath  been  or  continued  in  the 
**  actual  possession  or  receipt  of  the  rents  and  profits  thereof, 
'^  for  the  space  of  six  months,  between  the  limes  aforesaid, 
'^  then,  4v* 

[By  the  18  6«8.  c.21.  the  provisions  of  the  above  acts  are  10G.5.  c.si. 
extended  to  gnind*children,  still  however  adhering  to  the  pater- 
nal line^  with  provisoes  that  nothing  in  that  act  *' shall  be  con* 
^  straed  to  afiect  any  of  the  limitations  or  restrictions  of  the  act 
^  of  4  6. 2.  c  21.  or  to  repeal  or  alter  the  act  of  5  G.  1.  c.  27* 
^  hereafter  menticnied ;  or  to  repeal  or  alter  any  law  or  custom 
^  coQceming  aliens'  duties,  customs,  and  impositions,  or  to  cause 
^  any  privilege,  exemption,  or  abatement  rdating  th^^o^  in 
^  &vour  of  any  person  natumlieed  by  virtue  of  that  act,  unless 
^  sndi- person  shall  come  into  this  realm,  and  there  inhabit  and 
*'  reside,  and  shall  take  and  subscribe  the  oaths,  and  make,  re- 
^  peat,  and  subscribe  the  declaration  appointed  by  the  act  of 
^  1  0. 1.  c  13^  entitled  an  act  for  the  further  security,  4*^.  at 
^  the  places  and  times,  and  in  the  manner  directed  by  that  act^ 
^  and  also  receive  the  sacrament  of  the  Lord's  Supper  according 
**  to  the  usage  of  the  church  of  England^  or  in  some  protestant 
^  or  reformed  coi^regation  within  the  kingdom  of  Gretd  Britain^ 
^  widiin  three  mondu  b^ire  his  taking  the  oaths  in  the  said 
^  act  mentioned,  and  shall,  at  the  time  and  place  of  taking  such 
^  oadis,  and  of  making,  repeating,  and  subscribing  the  said  de« 
^  ckration,  produce  a  certificate  signed  by  the  person  administer- 
^  ing  the  said  sacrament,  and  signed  by  t^o  credible  witnesses, 
^  whereof  an  entry  riiall  be  made  of  record  in  the  court  and 
^  courts  respectively  wherein  such  oaths  shall  have  been  made 
^  and  subscribed^  without  any  fee  or  reward.  And  it  is  further 
^  provkled,  tiiat  no  person  shall  be  by  this  act  enabled  to  defeat 
^  any  estate,  right,  or  interest,  which  on  the  last  day  of  that  ses* 
^  sion  ^onld  be  had  or  vested  in  any  other  person,  or  to  claim  or 
**"  demand -any  estate  or  interest  which  shall  hereafter  accrue,  so 
^  as  such  claim  or  demand  shaU  be  made  within  five  years  after 
^  the  same  shall  accrue/' 

By  Stat  14.&  IS  H.  8.  c.  4.  it  is  enacted,  that  if  an  Englisk  14  &  15  H.  s. 
subject  go  beyond  the  seas,  and  there  become  a  swocn  subject  to  ^^* 
my  foieign  prince  or  state,  he  shall,  during  his  residence  abroad, 
pay  such  impositions  as  aliens  do ;  with  a  proviso,  tliat  if  he  ro^ 
turns,  and  lives  here,  be  shall  be  restored  to  his  liberties  and 
privileges.] 

By  the  S  O.  1.  c  £?•  it  is  enacted,  *^  that  if  any  manu-  5G«i.  c.s7< 
^  bcinrer  or  artificer  of  or  in  wool,  iron^  steel,  brass,  or  any 
^  other  me^tii,  dockmak^,  watchmaker,  or  any  other  artificer 
'^  or  manufiKiMrer  of  Great  Britain^  shall  at  any  time  after  the 
^  first  day  of  May  1719,  go  into  any  country  out  of  his  ma- 
^^  jestv's  dominions,  there  to  use  or  exercise,  or  teach  any  of  the 
^'  said  trades  or  manufactures  to  foreigners :  or  in  case  any  of 
^  his  majesty's  sufayects  now  bemg,  or  who  hereafter  shall  be  in 
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^*  any  snch  foreign  country  out  of  his  majesty's  domioicms  a» 
^  aforesaid,  and  Uiere  using  or  exercising  any  of  the  said  trades 
*'  or  manufiustories  herein-^before  mentioned,  shall  not  return 
^  into  this  realm  within  six  months  next  after  warning  shall  be 
<<  given  to  him  by  the  ambassador,  envoy,  resident,  minister,  or 
^  consul  of  the  crown  of  Great  Britaitiy  in  the  country  in  which 
*'  such  artificer  shall  be,  or  by  any  person  authorized  by  such 
*^  ambassador,  4^.  or  by  one  of  his  majesty's  secretaries  of  state 
*'  for  the  time  being,  and  from  thenceforth  continually  inhabit 
**  and  dwell  within  this  realm;  then  and  in  such  case  every 
*<  such  person  shall  be  deemed  an  alien." 

[It  should  here  be  observed,  that  the  duty  of  allegiance  arising 
firom  buth  is  perpetual  and  unalienable^  and  that  it  is  not  in  the 
power  of  any  private  subject  to  shake  off  his  allegiance^  and 
transfer  it  to  a  foreign  prince ;  nor  is  it  in  the  power  of  any 
foreign  prince  by  naturalizing  or  employing  a  subject  of  Great 
Britain^  to  dissolve  the  bond  of  allegiance  between  that  subject 
and  the  crown«  But  when,  by  treaty,  especially  if  ratified  by 
act  of  parliament,  our  sovereign  cedes  any  island  or  r^on  to 
another  state,  the  inhabitants  of  such  ceded  territory,  though 
born  under  the  allegiance  of  our  king,  or  being  under  his  pro- 
tection  whikt  it  appertained  to  his  crown  and  authority,  becoma 
efiectually  aliens,  or  liable  to  the  disabilities  of  alienage,  in  re- 
spect of  their  future  concerns  with  this  country.  And  similar  ta 
this  seems  the  condition  of  the  revoked  Americans^  since  the 
recognition  of  their  independent  commonwealths.] 

II  This  question  has  now  been  decided.  The  case  was  an  action 
of  ejectment,  to  recover  premises  at  Kttigsion''tgMm'Hutty  which 
came  on  to  be  tried  before  Abb<at  C.  J.  at  the  York  summer 
assizes  1822.  The  jury  found  a  special  verdict,  stating  that 
Elizabeth  Harrison  died  seised  of  the  premises  in  18 IS,  without 
a  will,  and  never  having  been  married,  and  that  Frances  Mary 
(one  of  the  lessors  of  the  plaintiff),  the  wife  of  Philip  Thomas^ 
was  her  next  heir,  if  she  was  capable  of  inheriting.  Peter  Har^ 
risonj  the  uncle  of  JEliz.  Harrison^  and  the  grandfather  o( Frances 
Maty  Thomas,  being  a  natural-bom  British  subject,  went  to  the 
British  colonies  in  North  America,  and  died  there  in  1775,  leaving 
several  children  who  all  died  without  issue  in  the  life  of  Elizabeth 
Harrison^  except  one  daughter,  Elizabeth  Harrison,  who  in  1781 
married  at  Bhode  Island,  one  of  the  British  Colonies,  Jawses 
JjudJUm,  a  native  subject,  born  in  the  American  Colonies.  Eiiau 
Ijidlam  died  in  America  in  1790,  leaving  the  lessor  Frances 
Mary  her  only  diild,  she  having  been  bom  at  Bkodt  Island,  in 
the  United  States,  on  the  4th  February  1784,  after  the  recognition 
of  the  independence  of  the  United  States  by  the  British  crown^ 
which  recognition  took  place  on  the  Sd  September  1 783.  James 
Ludlow  and  Elizabeth  his  wife  continued  to  reside  in  America 
after  the  recognition  of  independence.  For  the  plaintiff  it 
was  contended,  that  the  parents  of  Frances  Mary  Thomas^ 
having  been  natural-bom  subjects  of  the  British  crown  at  the 
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time  of  the  sqwuntion  of  the  coIoiiies»  did  not  oease  to  be  so 
b^that  eTent,  and  that  the  lessor  Frances  Mary  Thomas  was 
therefinre  the  child  of  a  natural-born  subject,  and  as  such  entitled 
to  be  considered  a  natnral-bom  subject  of  the  crown  of  Great 
Britain  within  the  meanmg  of  the  statutes  25  Edw.  8.  stat  2 
7  Ann.  c  5.  $  S.  4  Geo.  2.  c  21.    But  the  court  held,  that  under  /  .  ^^y^^*^ 
the  words  of  this  last  statute^  a  child  was  not  to  be  considered  a  Lessee  t. 
oataral-bom  subject,  unless  the  father  were  at  the  time  of  the  Rochester, 
birtk  a  subject;  and  that  as  Mr.  Ludkw  had  lost  the  character  7  Wheaton's 
of  a  subject  of  Great  Britain  at  the  separation  of  the  colonies  from  q^^^  y^^ 
the  mother  countnr,  his  daughter  bom  after  that  event  was  an  Supreme 
aUen,  and  incapable  of  inheriting,  and  judgment  was  accordingly  Court  of  the 
giTCQ  fiwp  the  defendant.     (In  a  case  in  the  supreme  court  of  3ie  United  States. 
United  States^  it  had  previousty  been  deteimined  that  natives  of 
Great  Britain  were  aliens,  and  incapable  of  inheriting  lands  in 
the  United  States,  (a) 

But,  in  a  subsequent  case,  where  the  parents  were  natural-bom  Auchmuty  v. 
British  subjects  residing  in  America  before  the  recognition  of  the  Mulcaster,  ^ 
independence  of  that  country,  and  on  that  event  adhered  to  the  t!r^'  ^  ^* 
.firii^uA  government,  (by  embarking  with  the  British  troops  when 
they  evacuated  New  Yorkf  and  residing  in  England  for  two  years, 
and  by  the  &ther  going  to  America  under  an  appointment  from 
the  British  government),  it  was  held,  that  their  children  bom 
afler  the  recc^ition  were  capable  of  inheriting  lands  in  this 
country.     Bayley  J.  said,  —  There  is  a  very  plain  distinction  be- 
tween this  case  and  that  of  Doe  v.  Acklam.  In  that  case  it  appeared 
that  the  parent,  through  whom  the  claim  was  made,  put  off  his 
allegiance  at  the  time  of  the  treaty,  which  enabled  him  to  do  so ; 
here  the  parent  took  no  such  step  at  that  time,  and  the  law  did 
not  enable  him  to  do  so  at  any  future  time.|| 

(B)  Of  Naturalization  and  Denization,  the  Difference 

and  Effect  of  them. 

A  LIEN  bom  may  become  a  subject  oi  England  two  ways,  by  i  Inst.  s.  a. 
"^  denization  and  by  naturalization :  denization  is  by  the  king's  ^^^-a*  Pa^m* 
fetters  patent ;  it  receives  him  into  the  society  as  a  new  man,  and  ^^^  DbLon  ^ 
him  capable  to  purchase  and  to  transmit  (a)  lands  by  Cro.Jac.559. 
but  not  inheritable  to  any  other  relation ;  for  tiiough  the  (a)  His 


kii^  fay  his  charter  may  admit  him  into  the  society,  yet  he  can-  children  born 
not  alter  the  law,  which  denied  him  to  inherit  any  relations :  but  denLadon 
if  he  be  naturalized  by  act  of  parliament,  then  he  in  all  things  shall  inherit, 
inherits  like  a  natural-bom  subject,  because  in  an  act  of  parlia-  but  not  those 
BBeDt  every  man's  consult  is  included.  ^">  before; 

^  but  all  the 

children  of  one  natundized  shall  inherit,  as  well  those  bom  before  as  after.     Co.  Lit.  8. 
StjFlerf  R.  159. 

A  man  may  be  made  a  denizen  in  tail,  for  life,  years,  or  upon  s  Jones,  is. 
condition :  so  the  king  may  make  a  particular  denization,  as  if  ^\^?^'  -^^^• 
he  grants  to  an  alien  ^  in  quibusdam  curiis  stds  Anglic  audi^  ^•^«-  *^^-*- 
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aiur  ut  Anglos,  et  quod  nan  repdlaturper  iUam  exceptknem  fmd 

ist  alienigena. 
Co.  Lit.  129.  a.      Bat  one  cannot  be  naturalized,  either  witii  limitation  for  years, 
2  Roll.  R.  95.    life,  or  in  tail,  or  upon  condition ;  for  it  is  against  the  absolute* 

ness,  purity,  and  indelibility  of  natural  allegiance. 
Carter*  185.  ^  *  '"'^  ^^  naturalized  in  Ireland  by  the  parliament  there,  this 

2  Keb.j60J.       is  no  naturalization  as  to  England^  for  the  parliament  otireiand 
2  Jonet,  12.      hath  no  direct  or  consequential  power  of  bindii^  England;  and 

2  Vent.  2.         naturaUzation  is  but  a  fiction,  which  can  only  bind  those  that 
But  a  natu-  -.  ^    -^  ^ 

ralization  in      «>«Ment  to  it. 

England  makes  a  man  a  natural4]om  subject  of  TrekmtU    Vaiigfa.291.    He  is  here  made  a 
natural  subject  of  jthe  BriUth  dominions.    [Bat  Qu*  since  the  statute  of  25  G.ff*  c<  28.] 

Roll.  Abr.  195>  If  an  alien  be  made  a  denizen,  and  the  letters  of  denization 
^^"°|^*  have  a  praoiw  (usual  in  such  charters  (a),  that  the  denizen  shall 
S.C.  [(a)  This*  ^^  ^  ^^g^  homage,  and  that  he  shall  be  obedient,  and  observe 
proviso  is  the  laws  of  this  realm ;  this  proviso  is  not  any  condition,  for 
required  by  though  he  never  doth  his  liege  homage,  nor  is  obedient  to  all 
"^6^1  ?1  ^*  ^  ^^  ^^  ^^  redin,  yet  this  will  not  make  the  d^iization  void  ^ 
'  ^  *^        for  if  he  doth  not  observe  the  laws,  he  shall  forfeit  the  penalties 

appointed  by  them. 
7  Jaci.  c.2.  By  the  7  Jac.  I.  cap.  2.  it  is  enacted,  **  That  no  person  o>r 
QThis  provision  <<  persons  <^  what  quality,  condition,  or  place  soever,  being  of 
was  dispensed  «  ^hg  Qge  of  eighteen  years  or  above,  shall  be  naturalbed  or 
7'  sbv  Ae  **  restored  in  blood,  unless  the  said  person  or  persons  have  re- 
famous  Jew  *^  ceived  the  sacrament  of  the  Lord's  Supper  within  one  month 
Bill,  26  G.  2.  *<  before  any  bill  exhibited  for  the  purpose ;  and  also  shall  take 
c.  26. ;  but  this  cc  ^jj^  q^^Jj  ^f  supremacy  and  the  oath  of  allegiance  in  the  parlia- 
*«ilc^bv^he"  "  ™®°t  house,  before  his  or  her  bill  be  twice  read ;  which  oath 
27  G.  2.  c.  i.||   ^^  the  lord  chancellor,  or  lord  keeper,  and  the  speaker  of  the 

**  house  of  commons,  have  authority  to  administer." 
Molloy,  bk.  3.       ^  denizen  is  not  capable  of  nobility,  or  to  sit  in  parliament ; 
c.  3.  §  14.         for  that  to  have  a  power  of  making  laws  it  is  necessary  he  should 

be  totally  received  into  the  society,  which  he  cannot  be  without 

the  consent  of  parliament. 
[Co.  Litt.  278.      C'^  ^^  ^^^^  ^  ^  disseisor,  and  obtain  letters  of  denization,  and 
b.]  '  then  the  disseisee  release  unto  him,  the  king  shall  not  have  the 

land ;  for  the  release  hath  altered  the  estate,  and  it  is,  as  it  were 

a  new  purchase;  otherwise  it  is,  if  the  alien  had  been  feoflbe  of 

the  disseisee.] 
Fish  v.  Klein,  OBut  where  an  alien  trustee  joins  in  a  conveyance,  and  after* 
2Meriv.  4S1.;  wards  obtains  an  act  of  naturalization,  by  which  it  is  declared 
and  see  5  Rep.  ^^  ^^  j^  fjp^jQ  tiienceforth  naturalized,  and  shall  be  and  ia 
538.^5Bro.^^'  enabled  to  «  ask,  take,  have^  retain,  and  enjoy  aU  Irads  which 
P.C.  91.  '^  he  may  or  shall  have  by  purchase  or  gift  of  any  person  wfaat^- 

«  soever,"  and  **  shall  be^  to  dl  intents  and  purposes,  as  if  he 

<*  had  been  a  natural4)om  subject,"  this  act  cannot  retrospec* 

tively  confirm  the  tide  of  the  purchaser  under  the  oonvqranoe 

previous  to  the  act.|| 
19  A 15  W.  9-       By  the  12  &  13  W.  S.  cap.  2.  it  is  enacted,   **  that  no  person 

<<  bom  out  of  these  kingdoms,  (although  he  be  naturalized  or 

(<  made  a  denizen,)  except  such  as  are  bom  o(  Engli^  parents, 

'<  shall 
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"  shall  be  c&fiable  to  be  of  the  privy  oouncO^  or  a  member  of 
^  other  house  of  parliament,  <Nr  to  ei^oy  any  offioe  or  place  of 
"  trust,  either  civil  or  imlitary ;  or  to  have  any  grant  of  lands, 
*'  tenements,  or  hereditaments  from  the  crown  to  himself  or  to 
^  any  other  or  others  in  trust  for  him*'' 

Bat  this  statute  by  the  1  Geo.  1.  stat  8.  cap.  4.  is  explained  1 0.  i.  stst  9. 
so  as  not  to  extend  to  disable  or  incapacitate  any  person,  who  ^^' 
at  or  before  his  miyesty's  accession  to  the  crown  was  natural- 
ized, to  be  of  the  privy  council,  or  a  member  c£  either  house 
of  parliament,  4^.;  and  by  this  statute  is  is  enacted,    ^*  that  no 
^  person  shall  hereafter  be  naturalized,  unless  in  the  bill  exhi* 
**  bited  for  that  purpose  there  be  a  clause^  or  particular  words 
"  inserted,  to  declare  that  such  person  shall  not  thereby  be  en- 
^'  abled  to  be  of  the  privy  council,  or  a  member  of  either  house  .. 
**  of  parliament ;  or  to  tdce  any  office  or  place  o(  trust  (a)  either  Sj^'J^jJ^n 
'^  civil  or  miUtaiy,  or  to  have  any  grant  of  lands,  tenements,  or  is  not  el^te 
^  hereditaments  from  the  crown,  to  himself  or  any  other  in  trust  to  the  office 
-"  for  him ;  and  that  no  bill  of  naturaliiation  idiall  hereafter  be  ^^3^^^^^ 
^'  received  in  either  house  of  parliament,  unless  such  clause  or  (&)  wh'eo^any 
^  words  be  first  inserted  or  contained  therein.  (&)"  foreigner,  dit- 

tiagDiilied  by  eminent  rank  or  senricesy  ii  naturaiiaedy  it  is  ufoal  first  to  pan  an  act  for  tho 
repeal  of  theK  statutes  in  his  favour,  and  then  to  pass  an  aet  of  naturalisation  without  an/ 
cxoqition.    4  Ann.  c.  1.  7  G.  2.  c.  3. 

[And  by  14  6, 3.  c  84.  it  is  enacted,    *^  that  no  naturaliz-  mG.  3.  c.84. 
"  atioa  bill  shall  in  future  be  received,  unless  there  shall  be  a  K<^)  |^  ^^ 
^  clause  in  it,  declaring,  that  the  person  to  be  naturalized  shall  ^^u^^to  this 
'*  not  thereby  obtain,  or  become  entitled  to  claim  within  any  effect  in  natu- 
^  foreign  country,  any  of  the  immunities  or  indulgences  in  trade,  ralization  bills 
"  which  are  or  may  be  enjoyed  or  claimed  therein  by  natural-  before  the 
**  bom  British  subjects,  by  virtue  of  any  treaty  or  otherwise,  SctTl^eprac^ 
*^  unless  such  person  shall  have  inhabited  or  resided  within  Great  tice  had  ob- 
'^  Britain^  or  the  dominions  thereto  belonging,  for  the  space  of  tained  ever 
"  seven  years  subsequent  to  the  first  day  of  the  session  of  parlia-  "°J?®  ^^  ^^'' 
**  ment  in  which  the  said  bill  of  naturalization  shall  have  passed;  ggquence  of  a 
^  and  shall  not  have  been  absent  out  of  the  same  for  a  longer  petition  to 
^  space  than  two  months  at  any  one  time  during  the  said  seven  parliament  at 

u  years."  Ic)  ^^^^  ^'™®  ^^^^ 

^  ^  '  the  City  of 

London,  complaining  of  the  great  abuse  of  the  privileges  of  naturalizaUon  in  this  respect, 

Debretfs  Deh.  3  voC  124.] 

By  statute  13  6. 2«  c.  S.  every  foreign  seaman,  who  in  time  of  is  G.s.  c  3* 
war  serves  two  years  on  board  an  English  ship  by  virtue  of  the 
king^s  proclamation,  is   ipsojbuto  naturalized  under  the  like 
restrictions  as  in  12  W.3.  c.2.;  and  by  statutes  IS  G.  2.  c  7.  is  W.s.  c.  s» 
20  G. 2.  c44,  22  G. 2.  c,45.  2 G.S.  c.26.  andlSG.S.c25.  i«G.«.  c.7. 
all  fordgn  Protestants  and  Jews,  upon  their  residing  seven  years  |^  q  |'  ^^* 
m  any  of  the  American  colonies,  without  being  absent  above  two  s  q.  3^  \^  25/ 
months  at  a  time,  and  all  foreign  protestants  serving  two  years  is  G.s.  c.25. 
in  a  military  capacity  there,  or  being  three  years  employed  in 
the  whale-mhery,  without  afterwards  absenting  themselves  firom 
the  king's  dominions  for  more  than  one  year,  and  none  of  them 
falling  within  the  incai)acities  declared  by  statute  4G.  2.  c.  21. 

shall 
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shall  be  (apon  taking  the  oaths  of  allegiance  and  supremacy,  or, 
in  some  cases,  making  an  affirmation  to  the  same  effect,)  natu- 
ralized to  all  intents  and  purposes,  as  if  they  had  been  born  in 
this  kingdom ;  except  as  to  sitting  in  parliament  or  being  of  the 
privy  council,  and  holding  offices  or  grants  of  land,  4*^*  n-om  the 
crown  within  the  kingdoms  of  Great  Britain  and  Ireland.  By 
statute  26  6.  3.  c.  50.  §  24.  27,  28.  and  28  G.  3.  c  20.  §  15. 
every  foreigner  who  has  established  himself  and  &mily  in  Greal 
Britain^  and  carried  on  the  southern  whale-fishery,  and  im- 
ported the  produce  thereof  for  the  space  of  five  years  succes- 
sively, is  declared  to  be  entitled  to  all  the  privileges  of  a 
natural-bom  subject.] 

(C)  Of  the  Disadvantages  which  Aliens  lie  under. 

Vaugh.  827*  A  ^  ^^^°  cannot  purchase  (a)  or  inherit  any  lands  [in  this 
S91.  7  Co.  16.  country,  because  an  interest  in  the  soil  requireth  a  perma- 
^er,  2,  pi.  8.  jjgjjj  allegiance,  which  would  probably  be  inconsistent  with  that 
thomrfit  that  ^hich  he  oweth  to  his  own  natural  liege  lord.] 
the  laws  against  aliens  were  introduced  in  the  time  of  Henry  the  Second  when  a  law  was  made 
At  the  parliament  of  WaOmgford  for  the  expulsion  of  strangers,  in  order  to  draw  away  the 
FtemiMgt  and  Picards  who  were  brought  into  the  kingdom  by  the  wars  of  King  Stephen, 
Daniely  67.  Others  have  thought  that  the  original  of  this  law  was  far  more  ancient ;  and 
that  it  is  an  original  branch  of  the  feudal  law ;  for,  by  that  law,  no  man  can  purchase  any 
lands  without  being  obliged  to  fealty  to  the  laws  of  whom  they  are  holden ;  so  that  an  alien, 
who  owed  a  previous  faith  to  another  prince,  could  not  take  an  oath  of  fidelity  in  another 
sovereign's  dominions.  Spelm.  tit.  Ligeantia,  368.  Custumer,  c  43.  Some  restraints  have 
been  Idd  upon  aliens  by  the  laws  of  almost  all  countries.  Among  the  Romans^  the  cives 
Monumi  only  were  at  first  esteemed  freemen ;  afterwards,  when  their  territories  increased,  all 
the  Italianx  were  made  fcte^  under  the  name  of  Laiins,  only  they  had  not  the  privilege  of 
wearing  gold  rin^  which  was  altered  by  Justinian ;  at  last,  all  bom  within  the  pale  o?  the 
empire  were  citizens,  m  orbe  Mamano  qui  tuntf  ex  contliiutione  Imperaioris  Jntonini  dvcw 
ttomam  effecti  tunt,  Vicinius,  27.  Dig.  Lib.  I.  titt  5.  fo.  16.  Dio  Cassius  relates  the  occasion 
of  this  constitution  being  made,  in  Excerpt.  Vales,  p.  751.  The  Orbis  Romanus  of  Spanhcim 
is  a  complete  history  of  tne  progressive  adinission  of  Latium,  Itaiy^  and  the  provinces,  to  the 
freedom  of  Rome,  Lord  C.  J.  Hale  saith,  that  the  law  of  England  rather  contracts  than 
extends  the  disability  of  aliens,  because  the  shutting  out  of  aliens  tends  to  the  loss  of  people, 
who,  when  laboriously  employed,  are  the  true  riches  of  any  country.  Ventr.  427.  2  Roll. 
Rep.  94.  fa)  He  may  purchase,  but  cannot  hold.  Co.  Lit.  2.  b.  Therefore,  if  tenant  in  tail, 
be  may  suffer  a  recovery,  and  dock  the  remainders.  Groldsb.  102.  4  Leon,  82.  Bro.  tit. 
Denizen  and  Alien,  17.  On  a  covenant  to  stand  seised^  an  use  will  arise  for  an  alien.  Godb. 
875.  But  by  act  of  law,  he  cannot  take,  as  by  descent,  courtesy,  dower,  guardianship.  Ventr. 
417.  Molloy,  464.  7  Co.  25.  By  a  special  act  of  parliament,  not  printed,  Rot.  Pari.  8  H.  5. 
n.  15.  women  aliens  marrying  Englishmen,  with  the  king's  licence,  were  allowed  in  future  to 
demand  dower.  But  this  act  not  extending  to  those  married  before,  therefore,  in  Rot.  Pari. 
9  H.  5  n.  9.  there  is  a  special  act  of  parliament  to  enable  Beatrice  Countess  of  Arundel^  bora 
in  Portugal,  to  demand  her  dower.  Ilal.  MSS.  Hargr.  Co.  Litt.  31.  b.  n.  9.  See  ace.  Roll. 
Abr.  675.  The  disability  of  an  alien  to  hold  lands  for  his  own  benefit  is  not  to  be  considered 
as  B  penalty  or  forfeiture ;  but  ariseth  merely  firom  the  policy  of  the  law ;  and  therefore,  it 
hath  been  adjudged  in  equity,  that  he  cannot  demur  to  a  discovery  of  any  circumstances 
necessary  to  establish  the  fact  of  alienage.  Attorney-General  v.  Duplessis,  Parker,  144.  5  Bro. 
P.C.  91.] 

Sid.  195. 198.  And  as  an  alien  cannot  inherit  himself^  so  he  cannot  be 
429  ^Cbir  ^-  ^'^^'^ted ;  the  grandfather  born  in  England,  the  son  an  alien, 
wood  V.  Pal^.  ^^  grandson  born  in  England,  the  grandson  shall  not  inherit 
Hard.  224.  Co.  the  grandfather,  because  he  must  then  represent  the  father, 
latt.  8.  coMi.      who  cannot  be  represented ;  but  if  the  father  be  an  alien,  and 

two 
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two  brothers  bom  in  Engtand^  they  may  inherit  each  other» 
because  the  descent  is  immediate,  and  they  do  not  take  by 
representation  of  tiie  father. 

If  the  eldest  son  be  an  alien,  the  younger  brother  born  in  Vent.  417. 
England  shaU  inherit  the  father ;  otherwise  it  were  if  the  eldest  §•  J"*'g|'  f^he 
son  were  attainted,  because  the  eldest  son  and  all  his  descend-  father  being  a 
ants  are  before  the  younger  brother,  and  the  younger  brother  natural-bom 
cannot  inherit  before  that  line  is  extinct;  and  it  is  a  foreign  pre-  subject, theson 
sumption,  to  suppose  that  any  of  that  line  should  come  over  and  ^^^^^  ^  ^ 
haTe  children  in  England;  but  the  person  attainted  is  supposed  of  the  statutes 
to  have  all  his  children  residing  in  the  kingdom  under  the  king's  of  7  Ann.  c.  5. 
allegiance^   therefore  there  is  a  line  continuing  before  that  of  and  -*  ^*' 
the  younger  brother.  ^^^^-l  "*"' 

For  the  same  reason,  if  an  alien  hath  four  sons,  the  two  eldest 
aliens,  and  the  two  younger  naturalized,  and  one  of  the  younger 
sons  purchaseth  lands  and  dies,  the  eldest  brother  having  issue 
bom  within  the  realm,  the  younger  brother,  and  not  the  issue  of 
the  eldest,  shall  inherit. 

If  an  alien  hath  a  son  alien,  and  afterwards  is  made  a  denizen,  Cro.  Jac.  559. 
and  hath  a  second  son,  the  second  son  shall  inherit,  though  the  ^'^^^  is  1  Inst. 

u    .  1       r  -»  o  8.  a.  to  be  un- 

eldest  son  be  alive.  derstood. 

If  an  alien  hath  issue  two  sons,  A.  bom  beyond  sea,  and  B.  P&hn.  3.  Cro. 
bora  in  England^  and  A.  is  naturalized,  he  shall  inherit  B.        .   J^  t^  dSSST 

And  now  by  the  11  &  12  W.  3.  c.  6.  it  is  enacted,   <<  that  all  11  &  is  W.9. 
^  and  every  person  or  persons,  being  the  king^s  natural-bom  ^^• 
"  subject  or  subjects,  within  any  of  the  king's  realms  or  domi-  why^landaud 
**  nions,  shall  and  may  hereafter  lawfully  inherit  and  be  inherit-  tcending  to  an 
*'  able,  as  heir  or  heirs  to  any  honours,  manors,  lands,  tenements,  alien  could 
*^  or  hereditaments,  and  make  their  pedigrees  and   titles  by  P^^  ^  ^^ 
"  descent  from  any  of  their  ancestors,  lineal  or  collateral,  al-  t^atth' k^' 
"  though  the  father  and  mother,  or  fadiers  or  mothers,  or  other  could  not   ^ 
'*  ancestor  of  such  person  or  persons,   by,  from,  through,  or  oblige  his  per- 
'*  under  whom  he,  she,  or  they  shall  or  may  make  or  derive  their  •?"  and  ser- 
**  title  or  pedigree,  were  or  was,  or  is  or  are,  or  shall  be  bom  Jt  slimed  hai^L 
''  out  of  the  king's  allegiance,  and  out  of  his  majesty's  realms  that  subject 
*'  and  dominions,  as  freely,  fiiUy,  and  effectually  to  all  intents  within  the  al- 
'^  and  purposes,  as  if  such  father  or  mother,  or  fathers  or  ^^^^  ^^.^ 
**  mothers,  or  oiher  ancestor  or  ancestors,  by,  from,  through, or  hinTd^oSdbB 
^  under  whom  he,  she  or  they  shall  or  may  make  or  aerive  disia>led  from 
^  their  title  or  pedigree,  had  been  naturalized,  or  natural-bom  conveying  de- 

«  subjects."  •«»^  by  the 

''  operation  of  a 

mton  of  which  the  very  rerene  was  true  as  to  themselves,  therefore  this  statute  was  inade.  Law 
of  Forfeit.  84.]  See  25  G.  2.  c.  59.  which  obviates  some  doubts  that  may  arise  therein,  and  oon- 
fioes  the  benefit  of  this  statute  to  such  heirs  as  shall  be  living,  and  capable  of  taking  the  estate 
It  the  death  of  the  person  last  dying  seised.  But  in  case  the  descent  shall  be  cast  upon  a 
daughter,  and  there  shall  be  afterwards  a  son  bom^  or  one  or  more  daughter  or  daughten,  the 
descent  ao  cast  upon  the  daughter  shall,  in  the  one  case,  be  entirely  divested  in  favour  of 
the  son,  and  the  aAer-bora  daughter  or  daughters  shall,  in  the  other  case^  inherit  in  copar« 
oeoery  with  her. 

If  an  alien  purchases  land,  the  king  shall  have  it  upon  office  Co.  Litt.  2.  b. 
found ;  for  since  the  freehold  is  in  the  alien,  and  he  is  tenant  to  |^t.fLeo^^^ 
the  lord  of  whom  the  lands  are  holden,  it  cannot  be  devested  ^\^qu 

of 
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of  him  but  by  some  notorious  act,  by  which  it  may  appear  that 
the  freehold  is  in  another ;  but  if  an  alien  purchases  lands  and 
dies,  then  the  freehold  is  in  the  king  without  office  found,  be- 
cause no  man  can  take  it  as  heir  to  the  alien,  therefore  the  free- 
hold is  cast  upon  the  king ;  but  if  an  alien  purchases,  and  after- 
wards is  made  a  denizen,  and  then  hath  issue,  and  dies,  the  issue 
shall  inherit  till  office  found,  because  there  is  a  |>erson  in  being 
to  take  as  heir  to  the  denizen,  upon  whom  the  law  casts  the 
freehold,  which  is  not  to  be  devested  out  of  him  without  the 
solemnity  of  an  office. 
Goldsb.  S9.  If  an  alien  and  a  subject  purchase  lands  to  them  and  their 

P{-  *J  ^'^'  heirs,  the  survivorship  shall  take  place  till  office  found,  but  the 
285.  pi.  51.  *  office  found  entitles  the  king,  and  severs  the  joint-tenancy ;  for 
Note;  There  the  freehold  is  in  the  alien  by  the  solemnity  of  livery,  till  it  is 
are  two  sorts ;  devested  out  of  him  by  solemn  office  found ;  and  every  person, 
^ffi^*^^T*ati.  ^^^  **  resident  in  the  kingdom,  is  supposed  a  natural-born 
ding,  which  is  subject,  till  the  contrary  be  found  by  office. 

under  the  great  seal ;  and  an  office  of  instruction,  which  is  under  the  seal  of  the  Exchequer ; 
the  office  of  entitling  is  an  inquest,  which  gives  the  king  a  title,  as  here  in  the  case  of 
aliens,  ftc.  5  Co.  52.  Page's  case.  See  Gilb.  Hist  View  of  the  Exchequer,  138,  155, 194. 
Gilh.  Hist.  Chan.  12.  [The  king  has  a  title  before  office  found ;  the  office  vests  the  possession. 
5  Co.  59.  Hob.  153.  Parker,  159.  Choses  in  action  belonging  to  an  dien  enemy  are  forfeit- 
able to  the  crown,  bat  there  must  be  an  inquisition  to  entitle  me  king ;  and  if  a  peace  be  nnde 
before  the  inmiisition  is  taken,  the  cause  of  forfeiture  is  dischai]0ed.  Attorney^Seneral  ▼. 
Weeden  and  Shales,  Pbrker,  267.] 

Roll.  Abr.  194.  If  an  alien  purchases  a  copyhold  in  fee  in  the  name  of  J,  S. 
?*'*512*aS"*  in  trust  for  him  and  his  heirs,  though  it  be  found  that  the  copy- 
14.  Stile,  so, '  ^^'^  ^^  ^^  ^^^^  '^^  ^^^  alien,  and  Uiat  J.  S.  had  the  legal  estate, 
21. 41.  76.  '  yet  the  king  must  sue  in  Chancery  to  have  the  trust  executed 
PaAer,  156.      for  his  benefit 

Fish  T.  Klein  ||  An  alien  cannot  hold  property  as  a  trustee,  or  make  a  good 
43^^^'  ^'      conveyance  of  it  to  a  purchaser.    Where  an  alien  was  a  joint 

devisee  in  trust,  and  joined  in  a  conveyance  of  the  trust  estate  to 
a  purchaser,  and  after  the  conveyance,  in  order  to  confirm  the 
tide,  procured  an  act  of  naturalization,  whereby  he  was  author- 
ized, <*to  take,  retain,  have,  keep,  and  enjoy  all  manors,  lands,"  4re. 
the  Vice-Chancellor  held,  that  the  estate  being  out  of  the  alien  at 
the  time  of  the  conveyance,  and  the  act  being  silent  as  to  it,  th^ 
vendee  was  not  in  a  better  situation  than  the  alien  himself.  — 
N*  B.  The  vendors  had  endeavoured  to  have  retrospective 
words  introduced  into  the  naturalization-act,  but  a  departure 
from  the  common  form  was  found  impracticable.  || 
8t.  15  &  14  [^  aii^Q  infant,  under  the  age  of  twenty-one  years,  cannot  be 

i  10.^'  ^'^^*    ^  merchant  trader  within  this  r^mi  nor  can  he  enter  any  goods 

in  his  own  name  at  the  custom-house.] 
[Merchant  An  alien  cannot  purchase  a  lease  for  years  of  lands,  but  he 

firsTlmiiti^  may,  if  he  be  a  merchant  (a),  take  a  lease  of  a  house  for  his 
to rJnthouses,  habitation,  for  vears  only,  and  this  is  for  the  encouragement 
and  to  buy  and  of  commerce ;  for  if  an  alien  trade  he  must  have  an  abode 
•©^^'hi^own  among  us;  but  if  he  depart  the  kingdom,  or  die,  it  goes  to 
^^JJ2J^®*  the  king,  not  to  his  executors  or  administrators  {b) ;  because  it 
without  any  h^  was  only  a  personal  privilege  annexed  to  the  alien,  as  a  nier* 

chanty 
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dumt,  for  the  encouragement  of  commerce,  and  oonseqaently  terruptionfrom 

muBt  expire  with  hira,  without  eqins  to  his  executors  or  ad-  ^®  citizens, 

m.'n.'ctmk^M  about  the  year 

mioistrators.  .^^.    c    l 

1284;  for  be- 
fore that  time  they  hired  lodgings,  and  their  landlords  were  the  brokers,  who  sold  all 
their  goods  and  merahandizes  for  them.  Rapin,  361.  note  9«  Fab.  Chron.  This  indulgence, 
>  tocher  with  the  loss  of  their  brokerage,  seems  to  haye  provoked  the  resentment  of  the 
citiiens:  ior^  in  the  Parliament  Roll,  in  the  18th  year  of  Edward  the  First,  (viz.  A.D.  1S89), 
we  find  the  following  petition,  and  answer :  **•  Gnes  Londtnu  pcttint  quod  akemgetuB  mercaiores 
^  ejtpeUmiur  a  ehUaUj  quia  dUeniur  ad  depauperaiionem  ckutm^*  ftc.  —  Responao :  **  Rex 
"  adeni&t  quod  mercaiores  extranet  $unt  idonei  et  utilei  magnatibus,  &c.  et  non  kabet  concilium 
*  eot  exp^iendu**  S  Inst.  741.]  (a)  Poph.  36.  Co.Litt.  2.  b.  and  the  notes  in  14th  edit. 
Roll.  Abr.  194.  must  be  a  merchant.  (6)  Not  if  he  goes  beyond  sea,  and  leaves  servants  in  hb 
house  during  his  absence.    Dyer,  9.  b. 

But  by  the  32  H.  8.  c.  16.  paragr.  IS.  it  is   enacted,  '*  that  32  H.  s.  c.  I6. 
*^  all  leases  of  any  dwelling-house  or  shop  within  this  realm,  or  par.  13.  [Sir  W. 
"  any  of  the  king^s  dominions,  made  to  any  stranger  artificer,  or  S' of'^^p 
"  handicraftsman  bom  out  of  the  king's  obeisance,  not  being  3j2.)NLys,  2iat 
"  denizen,   shall  be  yoid,  and  of  no  effect ;  and  the  person  so  the  statutes, 
^  taking  such  lease  forfeits  100/.  and  the  person  letting  100/.  prohibiting 
«  more;  one  moiety  to  the  kin^  and  the  other  to  him  that  will  ^  TO^TfoT'* 
«  sue  for  the  same."  themt^lvw^are 

SeoerBlly  held  to  be  virtually  repealed  b^  the  stat.  5  Elix.  c.  7.;  but  there  doth  not  appear  to  be 
loy  other  authority  to  that.efiect.  1  Wooddes.  375.  note.]  ||The  statute  32  H.  8.  c.  16.  '§  13. 
is  anrepoded,  and  surely  requires  the  revision  of  the  Iqnslature.  Thoueh  the  statute  avoids 
leases,  &c.  made  to  stranger  artificers,  yet  if  such  artificer  occupies  a  dwelling-house  or  shop 
Qoder  an  agreement  which  does  not  amount  to  a  lease,  as  if  he  be  tenant  from  year  to  year, 
or  fi>r  one  year  or  a  shorter  time,  an  action  for  use  and  occupation  lies  against  him.  2  Show. 
135.  And  if  an  alien-amy  occupy  a  dwelling-house  of  the  yearly  value  of  10/.  as  such  tenant^ 
SDd  reside  in  it  forty  days,  he  gams  a  settlement.  The  King  v.  Eastbourne,  4  East,  103.;  and 
fee  Uar^.  Sc  But.  Co.  Litt.  2.  b.  notes  7,  s.^;  and  1  Will.  Saund.  7, 8.|| 

Upon  this  statute  the  case  was,  an  action  of  debt  was  brought  Sand.  1,  to  Jo. 

upon  an  obligation,  and  upon  oyer  demanded  of  the  condition,  f*^' f^?"'®'^* 

it  was  recited^  and  it  referred  to  indentures,  which  indentures  were  n^    'g^  q* 

likewise  recited  in  hac  verba;  the  indentures  were  upon  a  lease  s  Show.R.' 

of  a  house  in  Westminster^  reserving  rent  with  covenants,  8^c. ;  i.^^«   S.  C. 

the  defendant  pleaded   82  H.  8.  c,  16.   and  that  he  was   an  ^^^^^ 

alien,  4^.  and  so  would  avoid  the  lease  and  the  rent,  and  all  the  |^  \^^^  rj„ 

security ;  divers  exceptions  were  taken  to  this  plea.     1.  He  has  this  case  two 

Dot  said  where  he  was  an  artificer,  but  this  was  over-ruled ;  for  actions  were 

it  is  a  personal  quality,  and  shall  follow  the  person,  and  is  uni-  *''^^"^'"U^J*^ 

versal.     2.  The  defendant  ought  to  have  set  forth  and  pleaded  f^\  theotber 

the  indenture;  but^^  Cur,^  —  since  the  plaintiff  has  brought  it  the  action  here 

into  court,  as  must  be  intended,  and  set  it  forth,  the  defendant  mentioned.  In 

may  plead  upon  it  without  settini?  it  forth  a^rain.     3.  The  plea  f^'*^  ^^^  ***"., 
•    "^L  .    •   J     ±.  j'^  °       '-J-.      ^  *u-  I'l       •      tutewasplead- 

IS,  that  tndentura  pradtcta  vacua  existtv,  and  this  was  ukewise  ed  •  it  was  in 

overruled ;  for  the  law  is,  that  the  indenture  and  bond  make  but  the  first  that 

one  security,  and  if  the  covenant  be  released  before  breach,  the  the  objection 

bond  will  signify  nothing.     4.  This  appears  to  be  a  messuage  ^^  "^*f  [k*^ 

or  tenement,  but  he  has  not  averred  it  to  be  a  mansion-house  or  averment  was 

sb(^,  according  to  the  statute ;  and  upon  this  point  the  court  at  taken :  for  the 

first  were  divided.     Keylirig  held,  that  messuagium  is  mansuniy  other  stood 

et  quod  dare  constat  non  debet  verificare.    Mortoti :  Though  Tries-  ^^^^  So?^ 

suagitoM  be  a  word  of  art,  and  may  be  applied  to  other  things  by  opinion  of  the^ 

a  Uurge'sense^  as  to  a  barn  or  chapel ;  yet  in  propriety  it  is  a  court  was  not 

mansion- 
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.  ^  mansion-bouse,  and  shall  be  intended  so»  Tmisden  and  Wyndham^ 
for  the  defend-  ^^^  ^^  ought  to  have  been  averred  ;  for  he  must  bring  himself 
ant,  believing  precisely  within  the  statute,  especially  in  such  a  case  as  this, 
that  judgment    where  he  would  avoid   his  own  contract;  but  afterwards  the 

wouhl  be  pro-    defendant  had  judgment, 
nounced.  ^ 

against  him,  submitted.] 

2  Show.  R.  A  special  verdict  found,  that  the  plaintiff  made  a  lease  of  a 
135.  Wking.  [jouse  to  the  defendant,  who  was  found  to  be  an  alien  artificer, 
but  nojudo^'  and  that  this  lease  was  made  by  indenture  between  the  plaintiff 
ment.  (a)%ut  and  defendant,  and  that  there  was  no  other  security  or  promise 
jp^rCV<r^-there  made  by  the  defendant;  and  that  the  defendant  entered,  and 
are  other  ways  enjoyed  so  long,  for  which  the  plaintiff  brought  a  quantum 
to  make  an  meruit ;  to  which  the  defendant  pleaded  non  asstmpsit;  and  the 
agreement  for  matter  bein^  found  ut  suph^  the  court  held,  that  an  assumpsit 
as  long  as  you    would   not  lie.     1.  Because  this  (a)  would  evade  the  statute. 

andlplrase,  g^  ^  promise  in  law  (6)  never  tsis.es  place  where  there  is  an 
at  tne  rate  ot  |  . 

so/,  per  annum  actual  agreement 

for  an  assumpsit  will  lie  thereon ;  or,  you  shall  have  my  house  for  so  long  as  you  and  I  please, 
for  so  much  as  it  b  worth,    {b)  No  such  thing.    6  Mod.  131. 

3  Mod.  94.  Debt  upon  an  obligation  for  performance  of  covenants  in  a 
B^'drii  d  '^^^^  ^^  *  house,  4"^.;  the  defendant  pleaded  the  statute  of 
Frontee.           ^^  ^'  ^*  c.  16.  and  set  forth  that  he  was  a  vintner,  and  alien 

artificer ;  and  upon  demurrer  it  was  Insisted  upon  for  him,  that 
a  vintner  is  as  much  an  artificer,  and  within  the  meaning  of  the 
statute,  as  a  mercer,  draper,  or  grocer.  Chief  Justice :  —  lliis 
statute  refers  to  another  made  IK.  3.  c.  9.  'which  prohibits  aUen 
artificers  to  exercise  any  handicraft  in  England,  unless  as  servant 
to  a  subject  skiLfid  in  the  same  arty  upon  pain  of  forfeiture  of  his 
goods:  now  the  mystery  of  a  vintner  chiefly  consists  in  mingling 
wines,  and  that  is  not  properly  an  art,  but  a  cheat;  so  the 
plaintiff  had  judgment. 
7  Co.  25.  Co.  If  a  woman  alien,  be  she  friend  or  enemy,  marry  a  subject^ 
Liu.  31-  a.  b.    gjjg  gi^^  jjQ^  |jg  endowed ;  because,  by  the  policy  of  the  common 

But  b/thelaw  ^^^'  ^  aliens  are  disabled  from  acquiring  any  freehold  amongst 

of  the  crown,  us:  dower,  too,  is  an  estate  created  by  act  of  law;  and  therefore 

If  the  king  mar-  the  law,  which  nilfrustra  agitf  shall  not  transfer  an  estate  to  one 

■7 «" ^'®°» ****  who  cannot  keep  it;  but  must  immediately,  in  respect  of  her 

d^edliecausc  ^^8*^  disability,  give  title  to  another:  and  there  is  a  diversity 

princes  cannot  between  such  acts  of  law  and  the  acts  of  the  party  himself;  as  if 

marry  accord-  an  alien  makes  an  actual  purchasej  4i'c.  so  aliens  shall  not  be 

ug  to  their       tenants  by  the  courtesy,  by  the  same  reason, 
dignity,  unless  J  J'    J 

to  persons  abroad;  and  now,  bv  a  special  act  of  parliament,  not  printed,  8  H.  5.  IS.  15. 
women  aliens  who  marry  with  the  king's  licence,  to  EngUthmen^  shall  be  endowed ;  so  of 
Engliih  women  who  marry  aliens  by  the  same  licence ;  but  this  latter  part  can  only  be  meant 
where  the  alien  husbands  are  afler  made  denizens,  that  their  wives  shall  have  dower  ot  lands  pur- 
chased before  •  for  otherwise  thev,  having  no  ca^cit^  at  all  to  bold  any  lands  of  any  estate  of 
freehold,  can  derive  no  title  of  freehold  to  their  wives,  tod  this  act  never  intended  to  put 
them  in  a  better  condition  for  that  purpose  than  they  were  before ;  but  it  roust  be  intended 
of  hmd  purchased  before  their  denization ;  since  as  to  land  purchased  after,  they  would  not 
want  the  assistance  of  an  act  of  parliament,  being  by  the  common  law  dowable  of  these.  Roll. 
Abr.  675.  If  one  marries  a  woman  alien  without  such  licence,  and  then  ssljs  his  lands,  and 
w&ea  the  wife  b  made  a  denizen,  she  shall  not  be  endowed,  because  her  capadty  began  by  the 

dcDiation« 
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^enizatioii,  and  she  was  before  absolutely  disabled  to  hold  any  land ;  but  if  thu  marriage  were 
bj  the  king's  licence,  then  it  seems  the  wife  may  be  endowed,  because  being  married  conform- 
able to  that  act,  her  title  to  dower  began  presently,  and  cannot  be  defeated  by  any  after-act  of 
the  husband's.    Co.  Litt.  85.  a.  13  Co.  S5. 

Aliens  $eem  not  incapable  [of  the  superior  ecclesiastical  pre-  Comp.   In- 
fennent8(a)93  <^<1  though  this  practice,  says  Watson^  has  always  cumb.  213, 
prevailed,  yet,  says  he,  it  proceeded  rather   from  the  pope's  p^^*  ^"g^es's 
usurpation,  and  a  submission  to  his  pretended  authority   in  c?7o.Vroi7* 
church  matters,  than  from  any  nice  distinctions  made  use  of  Abr.  348. 
between  spiritual  and  laymen,  that  the  former  would  less  dis-  ^  Inst.  33^, 
cover  the  secrets  of  the  realm,  or  transport  the  treasure  thereof  ^^°"^1^' 
to  nourish  the  king's  enemies,  than  the  latter.  sttI  388.  ^' 

fa)  Aliens  prohibited  to  take  benefices  without  the  kin^s  licence.  3  R.  2.  c  3.  7  R.  2.  c,  19. 
I  H.  5.  c.  7.  [To  the  first  of  these  statutes,  it  is  siud,  m  the  old  abridgment,  that  the  Lords 
Spiritual  did  not  assent.] 

[By  the  statute  of  24  G.  3.  c.  85.  the  bishop  o^  London^  or  24G.3.  c.35. 
any  bishop  appointed  by  him,  is  enabled  to  ordain  aliens  either 
as  priest  or  deacons,  without  requiring  them  to  take  the  oath  of 
allegiance,  provided  that  they  do  not  officiate  in  any  place  within 
the  king's  dominions:  and  further,  that  in  the  letters  testimonial 
of  such  orders,  the  name  of  the  person  so  ordained  be  inserted, 
with  the  addiuon  of  the  country  to  which  he  belongs,  and  the 
farther  description  of  his  not  having  taken  the  oath  of  allegiance, 
being  exempted  from  so  doing  by  mis  act. 

I  Aliens  are  disqualified  to  serve  on  juries  or  inquests,  except  50,4.  <•,  ^^ 
juries  de  medietate  lingua.  §  3.'  Alienage 

is  a  ground  of  challenge  to  a  juror,  and  the  objection  must  be  taken  when  the  party  has  an 
opportunity  of  challenging*  And  it  seems  not  to  be  a  ground  of  challenge  to  a  special  juror. 
^  the  King  v.  Sutton,  8  Barn.  &  C.  41 7. 

By  58  G.3*  c.  86.  various  negulations  are  established  respect- 
ing aliens  arriving  in  or  resident  in  this  kingdom  ;  but  this  sta- 
tute, after  having  been  continued  by  several  subsequent  acts, 
bas  now  expired.  By  7  G.  4.  c.  54*.  (commencing  1st  Ji^,  1826}  7  G.  4.  c.  54. 
the  above  act  is  recited  as  being  about  to  expire,  and  it  is 
f^ted  to  be  expedient,  in  lieu  of  its  regulations,  that  provision 
should  be  made  for  a  complete  registration  of  all  aliens,  and  it 
is  enacted  that  every  alien  in  the  realm  at  the  commencement 
of  the  act  shall,  within  fourteen  days,  make  a  declaration  of  his 
abode,  name,  rank,  Sfci  and  if  a  domestic  servant,  then  also  of 
the  abode,  S^c.  of  his  master  or  mistress,  and  of  the  country 
from  whence  he  came,  or  of  which  he  is  a  native,  and  of  the 
time  when  he  last  came  into  the  realm,  and  shall,  within  the 
^  fourteen  days,  transmit  the  same  to  one  of  his  majesty's 
^retaries  of  state,  or,  if  in  Ireland^  to  the  chief  secretary  of  the 
lord  lieutenant. 

By  $  2.  the  master  of  every  vessel  arriving  from  foreign  parts  $  2. 
shall  immediately  on  arrival  declare  to  the  chief  officer  of  cus- 
toms at  the  port  of  arrival,  whether  there  is  any  alien  on  board, 
and  shall  specify  the  number  (if  any)  on  board,  or  who  have 
Wled  from  his  vessel,  and  their  names,  rank,  Sfc.  under  penalty 
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of  20/.  for  every  false  dedaration,  and  of  10/.  for  every  alien 
whom  he  shall  have  neglected  to  declare. 

§  J.  By  $  S.  every  alien  who  shall,  after  the  commencement  of  the 

act,  arrive  in  the  kingdom  shall  deliver  to  the  chief  officer  of 
the  customs  at  the  port  of  ddiarkation  any  passport  in  his  pos- 
session, and  declare  in  writing  the  name  of  the  vessel  in  which 
he  shall  arrive,  and  also  his  name,  rank,  4*^.  and  the  country 
from  whence  he  shall  have  come,  and  the  place  to  which  he  is 
eoing,  and  the  name  of  the  person  (if  any)  in  the  realm  to  whom 
he  is  known ;  and  if  any  auen  shall  n^lect  or  refuse  to  deliver 
up  his  passport,  he  shall  forfeit  5/*;  and  if  he  shall  neglect  to 
make  such  declaration,  or  shall  wilfully  make  a  false  one,  he 
shall  (by  §  B*),  .ou  conviction  before  two  jusdces,  forfeit  502.,  or 
be  imprisoned  not  exceeding  six  months. 

9  4  &  5.  By  $  4  &  5.  the  officer  to  whom  the  passport  shall  be  de* 

livered  and  dedaration  made  shall  roister  the  declaration,  and 
shall  deliver  a  certificate  thereof  to  the  alien,  and  shall,  within 
two  days,  transmit  the  declaration  and  copy  of  the  certificate 
to  the  alien  office,   Westminster* 

$  6.  Bv  $  6.  every  alien  shall,  within  one  week  after  his  arrival, 

produce  such  certificate  at  the  alien  office^  Westminster^  and 
declare  where  he  intends  to  reside,  or,  if  the  place  to  which  he 
intends  to  go  is  more  than  five  miles  fi*om  JVestniinster^  shall 
transmit  such  certificate  and  declaration  by  post  to  the  alien 
office,  or,  in  case  of  neglect,  shall  be  punbhed  as  above. 

$  7.  By  $  7.  every  alien  shall,  on  the  first  day  of  January  and 

Jisb/9  or  within  a  week  therefit>m,  make  a  declaration  of  hb 
residence,  and  state  therein  at  what  place  he  intends  in  future  to 
reside^  and  transmit  the  same  to  the  alien  office,  nnder  the 
penalties  above  mentioned. 

$  8.  By  $  8.  one  of  the  secretaries  of  state  may  require  any  alien 

to  make  a  declaration  of  his  actual  place  of  residence,  and  of  the 
place  at  which  he  intends  to  reside  m  future,  at  shorter  intervals 
than  those  above  mentioned ;  and  if  the  alien  shall  refuse,  he 
shall  be  punished  as  above. 

}  10.  By  §  10.,  on  receipt  at  the  alien  office  of  any  declaration  in 

the  cases  aforesaid,  a  clerk  nominated  by  the  secretary  of  state 
shall,  within  three  days,  make  out  a  certificate,  setting  forth  the 
name,  rank,  4^.  of  the  alien,  and  his  place  of  abode,  and  shall 
transmit  the  same  by  post  to  such  alien ;  and  any  alien  being 
by  his  own  de&ult  without  such  certificate,  or  reudingr  without 
lawful  excuse  in  any  other  place  than  that  expressed  in  it^  shall 
forfeit  20/. 

{ForJurtherpramsionSf  see  the  oc^OH 

(C  2)  How  far  the  Laws  of  this  Country  attach  upon 

Aliens. 

I  Wooddea.      A}^  alien,  whilst  he  resides  here^  is  generally  subject  to  our 
379.  Post.  Cr.         Iaws^  and  owes  a  local  and  temporary  allegiance  to  the  sove- 
reign)' 
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rdgDy  by  wkose  authority  those  laws  are  administeredy  and  by  Law  185. 
whom  lus  person  and  property  are  protected;  consequently,  if  '  ^^^^'  P-^- 
during  such  residence  he  commit  an  offence,  which  in  the  case  9  Ann?  c.'i6.^ 
of  a  natural-bom  subject  would  amount  to  treason,  he  may  be  Hob.  271. 
dealt  with  as  a  traitor;  and  this  whether  his  sovereign  be  in 
amily  or  at  enmity  with  us.   My  Lord  Cokeys  position,  merefore,  3  Inst.  4, 5. 
that  an  alien  enemy  cannot  be  ffuilty  of  treason,  must  be  taken 
with  this  restriction,  namely,  wnere  he  invades  this  country,  and 
is  taken  in  war :  in  which  case,  indeed,  he  is  not  punbhable  at 
al],  according  to  the  course  or  by  the  rules  of  the  municipal  in- 
stitQtions,  but  is  to  be  dealt  with  according  to  the  law  of  nations 
in  martial  aflbirs. 

It  is  declared  by  statute  32  H.  8.  c.  16.  $  9.  That  every  alien, 
coming  into  the  king's  dominions,  shall  be  bounden  by  and  unto 
the  laws  and  statutes  of  this  realm* 

Bat  a  Firenck  prisoner  of  war,  being  indicted  for  privately  Poft  Cr.  L. 
stealing  in  the  shop  of  a  goldsmith  and  jeweller  a  diamond  ring,  iss.  note, 
which  by  statute  10  &  II  W,  S.  c.  28.  is  an  offence  punishable  Moliere's case, 
with  death,  the  judge  who  tried  him  thought  it  improper  to  [(^in^^w^tf 
pcooeed  capitaUy  upon  a  local  institaticm,  and  therefore  advised  observes,  the 
the  jury  to  acquit  him  of  the  circumstance  of  stealing  in  the  shop,  humanity  of 
and  to  fiad  him  ffoilty  of  simple  larceny  to  the  value  laid  in  the  ^  ju^ge  was 
iBdictaient.1       ^      ^  "^  -^  at  least  more 

" J  conspicuous 

than  the  soundness  of  the  prindple^  as  a  point  of  mere  law*  1  Wooddes.  JSS. 

^'  I  Aliens  are  subiect  to  be  tried  here  for  offences  committed  on  The  King  v. 
the  high  seaSy  nnoer  the  provisions  of  the  28  H.  8*  c  15. ;  but  it  Depardo* 
appears  that  they  are  not  liable  to  trial  by  special  oommissioD,  Afiens"^^ 
isned  under  the  83  H.  8.  c  28.  for  offences  committed  on  shore  titled  to  be 
in  fiyrdgn  countries.    Where  a  Spanish  prisoner  of  war  entered  tried  by  a  jury 
as  a  T^onteer  on  board  an  East  India  company's  ship,  and,  ^j^    ,^ 
whne  remaining  one  of  the  crew  of  such  ship,  committed  aman-  T^\^ 
diagbter,  at^iifon  in  China,  wbei«  the  sVip  lay,  and  wms  in-  |?7. 
dieted  at  the  Old  Bailey  for  feloniously  killing  and  slaying^  on 
the  48  0«  8.  c  1 18.,  a  case  was  stetea  and  argued  before  the 
twdve  judges,  on  which  no  judgment  was  given ;  but  the  pri- 
saner  vras  afterwards  discharged  || 
[Aliens  are  comprehendedwithin  the  statute  25  E.  3.  c.  4.  for  ^  HawL  P.  C. 

A  resident  alien^  it  hath  been  adjudged,  is  entitled  to  the  be-  ^^^^'^"^^f^'" 
nefit  of  a  general  pardon ;  but,  if  he  b  not  in  the  kingdom  at  the  ^"^  "^  ^^^* 
time  of  the  promulgation  of  the  pardon,  he  is  not  wimin  the  be- 
nefit of  tt^  for  he  IS  no  otherwise  a  subject  but  by  his  residence 

**Aii««. ««« «.«.d d»n Iu« «l™«.g. of  u,. «.«- *.>.*j- 

•^fatt  brnktupuT  ••'»•'"• 

The  properQr  of  an  alien  resident  abroad,  consisting  of  stock  >  Atk.  19. 
in  the  public  fiinds,  or  other  personal  eflfects  in  this  country,  is  ^^^^^^^ 
subject  to  the  oontronl  of  the  Court  of  Chancery,  {a)  ^  ^he  copy- 

right of  a  fonigDer.  Dabndre  v.  Shaw,  S  Sun,  2S7.  Where  both  parties  were  futjects  of 
Damgrk^woney  bdoagiDg  to  the  wife  was  ordered  to  be  paid  to  the  husband,  the  law  oiDenr- 
work  not  requiripg  a  settlement.  Dues  ▼.  Smith,  l  Jac.  544.|| 

N  2  But 
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Pipcnv.Pipen,  But  if  an  alien  resident  abroad  dies  intestate,  his  whole  pW- 
Ainbl.  25^  perty  here  is  distributable  according  to  the  laws  of  the  country 
/rf/415.   °  ^'    where  he  so  resided  :  but  the  residence  must  be  stationary,  not 

occasional,  else  the  municipal  institutions  will  not  attach  upon 

the  property.] 
Melan  V.  Duke  ||  Where  an  alien  in  a  foreign  country  entered  into  a  contract 
of  Fitz  James,  which,  according  to  the  law  of  that  country,  did  not  subject  his 
1  Bos.  &Pull.  person  to  arrest,  it  was  held  by  the  Court  of  Common  Pleas 
Talleyrand*?.*  {Heath  J.  dissenL\  that  he  was  not  liable  to  arrest  upon  it  in  this 
Boulanger,   *     country. 

De  la  V^a  v.  ^"^  Lord  Ellenborongh  in  2  East  445.  expressed  his  dissent 
Vianna.  from  this  doctrine,  and  it  has  lately  been  overruled  by  the  Court 

1  Barn.  &        of  King's  Bench,  who  have  decided  that  a  party  may  be  arrested 
wfd  see  s^arn   ^"  ^^*  country  for  a  debt  contracted  in  a  foreign  country,  thougk    . 
&  C.  6J8.      *  ^^  ^^^  of  suc^  country  do  not  allow  arrest  for  debt* 
1  Jac.  &  W.  405. 

38  G.  3.  c.  50.  By  38  G.  S.  c.  50.  §  9.  it  was  enacted.  That  aliens  in  this 
vision^  ^f  £•*"  country,  who  had  quitted  their  countries  by  reason  of  the  revo- 
act  were  re-  lution  and  troubles  in  France,  should  not  be  liable  to  be  arrested 
pealed,  but  for  any  debt  or  cause  of  action  contracted  while  such  aliens  were 
Virere  re-enact-  not  within  the  dominions  of  his  majesty ;  and  in  case  of  any  such 
^.^J^  l"^      arrest,  the  alien  should  be  discharged  by  his  majesty's  courts,  or 

Queui  aces.         i_         ■    _i       *  • 

which  were       by  a  judge  m  vacation, 
last  continued  by  3  G.  4^  c.37,  and  they  are  now  expired. 

anclair  v.  Chdrles  Philippe^  Monsieur  de  France  (afterwards  Charles  the 

PhHiroe  Tenth),  having  contracted  with  Sinclair^  at  CoblentZj  for  raising 

Monsieur  de  troops  for  the  service  of  the  French  princes,  was  held  to  bail  in 
France,  s  Bos.  England  for  money  paid  here,  and  on  an  account  stated  here ; 
ft  P.  363.  but  the  Court  of  Common  Pleas  held,  that  the  money  paid,  and 

the  adjustments  in  England^  were  referable  to  the  original  con- 
tract abroad,  and  that  the  case  was  within  the  statute^  and  they 
discharged  the  defendant  on  a  c6mmon  appearance.  U* 

(D)  What  Actions  Aliens  may  maintain ;  and  therein 
of  the  Difference  between  an  Alien  Friend  and  one 
whose  King  is  at  Enmity  with  ours. 

Co.Lit.  119.  b.  AN  alien  friend  may  have  personal  actions  (a),  but  not  real;  an 
Dver"  b.  ^^^^^  enemy  shall  not  have  real,  personal,  or  mixed  action. 

[(a)  And  this  The  reason  why  an  alien  friend  is  allowed  to  m^ntain  personal 

though  reii-  actions  is,  because  he  would  otherwise  be  incapacitated  to  mer- 

dent  abroad,  chandize,  which  may  be  as  much  to  our  prejudice  as  his;  but, 

in^Hich  case  "  *^  ^  ^^e  allowing  of  him  to  maintain  real  actions,  there  is  no 

the  courts  of  reason  for  it,  because  there  is  no  necessity  that  he  should  settle 

K.B.andC.P.  amongst  us:  an  alien  enemy  {b)  is  disabled,  from  the  prejudice 

require  secu-     ^{j^t  may  accrue  to  the  kini?  and  kingdom,  if  he  were  allowed  to 

nty  for  costs:     ...^  ^.  ^  o' 

not,  however  tamtam  any  action. 

until  bail  is  put  in.  1  Term  R.  S67.  362.  2  H.  Black  R.  1 18.  4  Term  R.  697 J]  {b)  But 
who  shall  be  said  an  alien  enemy,  and  how  it  shall  be  tried,'  vide  9  Co.  ol.  a.  That  it  shall  be 
tried  by  ilie  record  in  Chancery,  whether  his  prince  is  at  peace  or  enmity  with  ours,  for  every 

league 
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leipie  is  of  record ;  and  Cro.  EL  14S.  Oweo,  45.  That  open  acts  done  by  his  prince  are 
suffideot,  and  that  it  is  not  necessarv  that  a  war  be  proclaimed.  Turks  and  Infidels  are  not  per^ 
pfita  htimiciy  nor  is  there  a  particular  enmity  between  them  and  us ;  for  the  difference  between 
their  reiig;ion  and  ours  does  not  oblige  us  to  be  enemies  to  their  persons.  Salk.  46.  pi.  s.  said 
to  be  the  words  of  L.  R.  LUtUtan,    1  Atk.  51.     Vide  Skin.  167.  204. 

A  merchant  stranger  shall  have  an  action  for  saying  he  is  a  Velv.  198. 
bankrupt,  for  by  law  he  may  have  personal  actions,  and  these  "JJ^erlcote  and 
words  tend  to  impair  his  credit  in  his  trade.  Bulst.  134  S  C 

[By  an  express  law,  viz,  St.  31  H.  6.  c.  4.  redress  is  provided  for  aliens  who  are  injured  by  the 
lung's  subjects  on  the  sea,  or  in  any  part  of  the  realm.    3  R.  2.  s.  2.  3  Bulstr.  28.] 

I  An  alien  enemy,  father  of  a  child  born  in  England  of  an  The  King  ▼. 
English  wife,  is  entitled  to  the  custody  of  the  child ;  and  the  De  Mannevillc, 
Court  of  King's  Bench  will  not  interfere  with  his  right,  unless  *  *^"'»22i. 
they  see  reason  to  believe  that  he  intends  to  abuse  it,  by  send- 
ing the  child  out  of  the  kingdom,  or  in  some  other  manner.  || 

An  alien  friend,  merchant,  may  upon  a  statute  extend  lands,  1 1  Ed.  3.  Rot. 
which  the  king  shall  not  have  upon  office,  and  for  which  he  ?7.  Dyer,  2.b 
shall  have  an  assize  in  case  of  ouster ;  for  the  main  end  and  de-  ^°  nnai'gin. 
sign  of  both  the  statute»staple  and  merchant  was  to  promote  and 
encourage  trade,  by  providing  a  sure  and  speedy  remedy  for 
merchant  stransers,  as  well  as  natives,  to  recover  their  debts  at 
the  day  assigned  for  payment. 

An  abbot,  prior,  or  prioress  alien  shall  have  action  real,  per-  Co.  Lit.  1S9. 
sonal,  or  mixed,  for  any  thing  concerning  the  possessions  or  a.  b.    Palm. 
goods  of  their  monastery  here  in  England,  because  they  sue  in  ^^'  ^'  ^*  ^?[~ 
their  corporate  capacity,  and  not  in  their  own  right  to  carry  the  r^^Unon  the 
efects  out  of  the  kingdom,  (a)  same  principle 

it  hath  been  holden,  notwithstanding  the  statutes  of  5  R.  2.  c.  3.  7  R.  2.  c.  1 2.  and  1  H.  5.  c.  7. 
that  an  alien,  incumbent  on  an  ecclesiastical  benefice,  may  maintain  an  action  concerning  the 
g^ebe,  tithes^,  &c.    Hughes's  Parson's  Law,  c.  10.  cites  Dr.  Seaton's  case,  M.  8  Jac.  1.  C.  B.] 

So  an  alien  friend  may  be  an  administrator,  and  shall  have  ^p-  ^^*  8* 
administration  of  leases,  as  well  as  personal  things,  because  he  CarSi?8  case. 
hath  tbem  in  another's  right,  and  not  to  his  own  use.  Vent.  41 7.  S. 

C.  cited. 

But  it  has  been  long  doubted,  whether  an  alien  enemy  mav  ^ro.EIiz.  142. 
maintain  an  action  as  executor :  for  on  the  one  hand  it  is  said,  ^^Jt^lu^ 
that  by  the  policy  of  the  law,  alien  enemies  shall  not  be  permit-  office  of  £xe> 
ted  to  bring  actioi^  for  the  recovery  of  effects  which  may  be  cutors,  15. 
carried  out  of  the  kingdom,  to  the  impoverishment  of  ourselves, 
and  enriching  of  the  enemy ;  and  therefore  public  utility  must  be 
preferred  to  private  convenience :  but  on  the  other  hand  it  is  said,  Molloy,  87a 
that  these  effects  of  the  testator  are  not  forfeited  to  the  king  by  Cro.  Eliz.  683. 
way  of  reprisal,  because  they  are  not  the  alien  enemy's,  he  being  ^°-  ^^** 
to  recover  them  for  others;  and  if  the  law  allows  an  alien  enemy  gkfnfsra^^^' 
to  possess  the  effects  as  well  as  an  alien  friend,  it  must  allow  Vulcsuprtk^ 
him  power  to  recover  them ;  and  if  it  were  otherwise,  it  would  be  tit.  MaiemetU 
a  prejudice  to  the  king's  subjects,  who  could  not  recover  their  (P)*  ^* 
d^bts  from  the  alien  executor,  by  his  not  being  able  to  get  in  the 
assets  of  the  testator. 

I  Not  only  an  action  cannot  be  miuntained  by  an  alien  enemy,  Brandon  ▼. 
hot  ao  action  lies  not  in  &vour  of  one,  thouirh  the  plaintiff  on  ^j?^^'^„  ^. 

N3  ^y^^6TccmR.25. 
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the  record  be  a  subject  of  Great  Britain.    Thus,  where  an 

action   was  brought  on  a  policy  by  the  Englisk  agent  who 

efiectcd  it,  to  which  the  defendant  pleaded  that  the  persons 

interested    (whose  interest  was  alleged  on  the  record)  were 

aliens  bom,  and  that  before  the  ship  sailed  their  sovereigD  was 

at  open  war  with  the  king  of  Great  Britain,  the  plea  was  held 

good ;  and  a  replication,  that  the  persons  interested  were  indebted 

to  the  plaintiff  in  more  money  than  the  value  of  the  property 

insured,  was  held  insufficient. 

Flindt  r.  But  where  the  plwitiff  sued  as  the  British  agent  effecting  the 

Waters,  15.      policy,  and  the  defendant  pleaded  the  general  issue,  and  it 

^e^s^^u    ^P^^^^  ^^^  ^^^  parties  interested  only  became  alien  enemies 

after  the  loss  happened,  but  before  the  suit;  it  was  held,  that 
the  defendant  could  not  take  advantage  of  that  fact  by  a  plea 
in  bar,  since  the  disability  was  only  temporary,  and  might  be 
removed  by  the  war  ceasing. 
M'Connell  t.  An  Englishman^  residing  and  carrying  on  trade  in  an  enem^^'s 
Hector,  5  Bot.   country,  is  regarded  as  an  alien  enemy,  and  disqualified  to  sue. 

^.      .  And  the  mere  residence,  without  trading,  would   seem  to 

WiJ^D^  ^*       ^^  away  his  right  to  sue. 
1  Camp.  481.  De  Luneville  t.  Phillips,  I  New  R.  97. 

Roberts  t.  However,  where  an  En^Ushman  went  to  America  with  his 

m^^^'a  &      f^^ily  immediately  after  a  declaration  of  war  by  that  <x)untry 
Mante  ft  against  Great  Britain^  but  before  such  declaration  was  known 

in  England^  and  an  act  of  congress  enabled  British  subjects  to 
quit  America  within  six  months  from  snch  declaration,  but  be 
remained  in  that  country,  but  did  not  trade;  it  was  held,  that 
this  mere  residence  did  not,  under  the  circumstances,  axnoant  to 
adhering  to  the  king's  enemies,  so  as  to  incur  the  disability  of 
alien  enemv* 
Albrecht  T.  If  an  ahen  is  carrying  on  trade  in  an  enemy's  country,  he  is 

Sussroann,        it  seems  disabled  to  sue,  notwithstanding  he  is  resident  in  such 
MS  *  country,  as  consul  of  a  neutral  state. 

If  a  contract  be  made  with  an  alien  enemy  while  he  is  sucb,  it 
cannot  be  enforced  in  England^  even  aft^  peace  is  restored. 
WilUson  T.       Thus,  where  A.f  an  alien  enemy  having  goods  in  the  hands  of 
Pattesooy  B.  in  England^  drew  bills  upon  him,  which  B.  aec^epted  on 

7  Taunt^9. ;  account  of  the  goods,  and  A»  indorsed  them  to  C,  a  British 
^^^(^^wt  ^"'^J^^  residing  in  an  alien's  country,  who  did  not  sue  till 
4Ea8t,  410.      A^f  peace  was  made;  it  was  held,  that  as  A  could  not  get  at 

his  funds  in  this  country  directly,  neither  could  he  do  it  bv 
indorsing  the  bills  to  a  third  partv,  who  must  have  been  oc^i- 
zant  of  his  object,  and  the  pudntiff  accordingly  could   not 
recover. 
Antoine  t.  Where  bills  were  drawn  bv  one  British  prisoner  of  war,  de- 

MorshfMd,  tained  in  R-ance,  in  favour  or  another  on  a  British  subject  in 
iMmhsfl*  ^^^^  anduxlorsed  by  the  payee  to  a  R-ench  banker,  an 
S.  C;  and  tee  ^^^^  enemy,  who  sued  on  them  after  the  restoration  of  peace ;  it 
Daubuz  v.  was  held  by  the  Court  of  Common  Pleas,  that  the  action  was 
Moriheadf        sustainable  under  the  peculiar  circumstances  of  the  case,  since 

the 
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diebiOs  vere  not  drawn  in  fiiyonr  of  an  alien  enemy,  but  by  ^  Taunc  532* 
one  British  snlgeet  in  favour  of  another,  upon  a  British  subject ;  ^^P'  Boui* 
and  that  the  indorsement  conveyed  a  ^^ood  title  to  the  plaintiff,  ^^^i^vei- 
OD  whidi  the  king  mieht  have  sued  during  the  war ;  and  he  not 
having  so  done^  toe  puiintiff  might  sue  afler  the  proclamation  of 
posoc* 

The  plea  of  alien  enemy  is  a  bar  to  a  bill  for  relief  in  equity,  Albroclit  v. 
as  well  as  to  an  action  at  law :  but  it  would  seem  not  sustain-  ^^'"^'^^ 
able  to  a  mere  bill  for  discovery ;  for,  as  an  alien  may  be  sued  J^s^ 
at  law,  and  may  have  process  to  compel  the  appearance  of  his 
witnesses,  so  he  may  have  the  benefit  of  a  discovery.  | 

If  an  alien  enemy  comes  here  sub  salvo  conductu,  he  may  main-  Salk.  46.  pL  u 

UiQ  an  action;  so  if  an  alien  amy  comes  here  in  time  of  peace  Wells  and 

per  Ueentiam  domni  regis,  as  the  French  protestants  did,  and  ^Wiani»-  W- 

fires  here  sub  protectione,  and  a  war  afterwards  happens  between  po^Cn^Law 

tbe  two  nations,  he  may  maintain  an  action,  for  suing  is  but  a  iss.    Bro.  ti^ 

consequential  right  of  protection  (a) ;  and  therefore  an  alien  Propertie,  p. 

enemy,  who  is  here  in  peace  under  protection,  may  sue  a  bond ;  ^-  (')  ^"'  ^ 

oUter  of  one  commorant  in  his  own  country.  mhohMvadti 

(irotectioiiy  must  plead  it  FaresL  ISO.  Sylvester's  case.  LcL  Rajm.  S83.  [But  if  alienage 
omplj  be  ptewtot  it  u  not  neoessanr  to  reply»  that  the  pldntiff  b  sot  an  alien  enemy,  s  Stra. 
loss.] 

[It  hath  been  heretofore  holden,  that  an  alien  enemy  may  Record  v. 
maintain  an  action  in  this  country  for  the  recovery  of  a  right  Bettenham, 
daimed  to  be  acquired  in  actual  war;  but  that  opinion  hath  been  ^  ^^*p^^* 
since  over-mled,  and  it  hath  been  determined  in  the  Exchequer  q^^J^u  v    ^^* 
Chamber,  that  by  the  municipal  law  of  this  country  no  such  suit  Blacklmni, 
can  be  supporteo.  Dougl.  ei9. 

ilnthon  V.  Fisher,  Dougl.  Ad*  50. 

An  alien  enemy,  prisoner  of  war,  is  not  entitled,  under  any  Anon,  t  Black, 
circaaistances,  to  his  disdiarge  upon  a  habeas  corpus.'\  ^  ^^^^* 

I  Whether  an  alien  enemy  bom,  who  is  a  prisoner  of  war,  can 
maintain  an  action  in  the  courts  here,  does  not  appear  to  have 
been  decided,  though  judges  have  expressed  strong  opinions  in 
the  affirmative.     In  a  case  where  the  question  was  raised,  no 
judgment  appears  to  have  been  given.    JSut  where  a  native  of  a  Maria  v.  Hall, 
state  in  amity  with  Qreat  Britain  was  taken  prisoner  while  iJ^'^b^i 
trying  on  board  an  enemy's  ship,  and  by  the  authority  of  the  ^£^^1^^^^ 
king's  officer  was  put  on  board  a  British  merchant  ship,  then  i*bos.  &Puil. 
b  want  of  hands,  and  did  his  duty  like  the  rest  of  the  crew  on  iss. 
the  voyage  to  Great  Britain  /  it  was  held,  that  he  might  main- 
lain  an  action  for  wages  as  a  seaman  for  the  voyage.|| 

[A  foreigner  is  allowed  to  put  in  his  answer  to  a  bill  in  equity  Simmonds  v. 
in  his  own  language^  but  a  sworn  transUtion  must  be  also  filed  ^gj^^Qh. 

^^  '^  R.  S6S. 

Interrogatories  for  the  examination  of  witnesses  who  are  ^r^jJ^J*** 
ferdgners  most  be  in  English:  and  being  afterwards  translated,  4  ^|^^°' 
^eir  answers  most  be  translated  by  sworn  interpreters.]  r.  9oi 

N  4  (E)  Of 


184,  ALIENS. 

(E)  Of  pleading  Alienage. 

T  F  one  born  in  Jersey^  or  elsewhere  within  the  king's  obedience, 
^C^^qs^gC^  brings  a  real  action,  and  the  tenant  pleads  that  the  demandant 
47.  2  Keb.  Qs!  ^^  ^^  ^^'^"  ^^^  under  the  obedience  of  the  R-ench  king,  and 
Leon.  78,  79.  out  of  the  ligeance  of,  4i'c.  the  demandant  may  reply,  that  he 
Carter,  50.  was  bom  at  such  a  place  in  Englandj  within  the  king's  alle- 
^^^'^^'^os,  glance,  Src.  and  such  hath  ever  been  the  manner  of  pleading  in 
t^  Qu.'u the  such  case,  (a) 

best  method  would  not  be,  to  say,  born  within  the  king^s  obedience,  m.  at.  See,  the  venue  lud 
by  the  plaintifTin  his  declaration  ? 

7  Co.  1.  9.  In  an  assize  tempore  Jac*  h  the  defendant  pleaded,  that  the 

Lit.  Rep.  26.      plaintiff  was  born  apud  E.  infra  regnum  Scotia  ac  intra  Ugeanr 

Ham  dicti  domini  regis  regni  sui  Scotia^  ac  extra  ligeaniiam  dicti 
domini  regis  regni  sui  Anglia;  and  this  was  holden  no  good 
plea,  because  it  referred  ligeance  and  faith  to  England^  and  not 
to  the  king. 
Sid,  357.  Free-  In  debt  on  an  obligation,  which  was  for  payment  of  rent 
man  v.  King,     reserved  by  lease  for  years;  the  defendant  pleaded  the  52  H.  8. 

c.  16.  and  that  he  was  an  alien  artificer,  4*^.;  the  plaintiff  replied 
that  he  was  no  alien  artificer;  but,  having  laid  no  place  where  he 
was  bom,  the  replication  was  held  bad. 
Cartb.  303.  '^^  defendant  pleaded  in  abatement,  that  the  plaintiff  was  an 

Nicholas  v.*  ^li^n  enemy,  bom  in  such  a  place  in  France ;  the  plaintiff  replied 
Powlet.  But  that  he  is  indigena^  and  bom  at  such  a  place  in  the  kingdom 
^  ^^^  ^"'*  ^^  JB^^feTirf,  et  non  alienigena  modo  et  form&  praut^  &c.  et  hoc 
361.  Asht'ii.  P^^^^  ^^^  inquiratur  per  patriam :  upon  demurrer  to  this  repli- 
the like repli- *  cation  it  was  holden  to  be  ill;  for  that  the  plaintiff  did  not  rely 
cations.  If  the  upon  the  first  part  of  it,  that  he  was  bora  in  England^  and  so 
plaintiff  had  conclude  with  an  averment,  that  an  issue  might  be  taken  by  the 
rcpHcation  "  Other  side,  viz.  that  he  was  not  born  in  England,  and  that  this 
with  an  aver-  uiatter  might  be  triable  by  a  proper  visne  ;  but  here  he  hath  put 
ment  only,  the  alien  or  not  alien  in  issue,  viz.  non  alienigena  modo  ei  JbrmSij 
°^^^®^*"*®>  which  cannot  be  tried  for  want  of  a  visne ;  and  therefore  judg- 
had  b^nonly*   "*^"*  ^'^^  given  that  the  bill  should  abate. 

iurjilusage,  and  helped  upon  a  general  demurrer;  so  resolved,  Carth.  265.    Brodeck  v.  Briggs, 
Vide  Comb.  S12. 

Comb.  394.  Where  alienage  is  pleaded  in  abatement,  and  the  plaintiff 

^^^oli^ 3  replies  indigetia,  he  may  either  take  issue,  or  conclude  et  hoc 
'  '  paratus  est  verificare ;  but  if  in  bar,  he  must  take  issue;  and  this 
is  the  reason  of  the  difference  in  the  two  precedents  in  Rastal. 
Bro.  tit  Deni-  If  alienage  be  pleaded  to  an  alien  in  league,  it  mast  be 
^'%'^'  «  pleaded  in  abatement  or  disability  of  the  plaintiff;  but  if  it 
605.  Cart.  49.  ^  ^°  ^^  2S\&xi  enemy,  it  may  be  pleaded  either  in  abatement  or 
Co.*Lit.  129.  in  bar  to  the  action,  because  it  is  forfeited  to  the  king  as  a  re- 
B.b.  (a)Notto  prisal  for  the  damages  committed  by  the  dominion  in  enmity 
be  pleaded  to  a  ^ith  him.  (a) 
personal  action  ^ 

without  alleging  the  plaintiff  to  be  an  enemy.  2  Stra.  1082.  See  12  Mod.  125.  [In  an  acstton 
by  an  alien  enemy  for  a  right  acquired  in  actual  war,  the  defendant,  it  seems,  mi^  avul  hinv- 
self  of  the  objection  of  alienage  without  specially  pleading  it.  Anthon  v.  Fisher,  Dougl. 
Ad.  30.]    11^"^'^  ^c  plaintiff  is  an  alien  enemy  at  toe  time  of  the  cause  of  action   arisinc, 

this 
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tbii  mqrbe  giYen  in  evidence  on  the  aenenl  mae,  or  pleaded  in  bar;  but  when  he  became 
to  sobiequeBtly  to  the  accruing  of  the  cauae  of  action,  it  only  goes  to  his  disalnlitj  to 
sue,  and  most  be  pleaded  in  abatement.  Done.  649.  note  1 92.  6  Term  R.  84.  15  East,  260. 
3  Camp.  R.  152.  The  courts  will  not  in  general  allow  the  plea  of  alien  enemy  to  be  pleaded 
with ao^  other  plea.  lBot.&Pull.2S8.  8fio6.&Pul].72.  l2East,806.  10East,526.  And  the 
plea  bemg  disfavoured,  must  aver  that  the  plaintiff  was  born  in  a  foreign  country  at  enmity  with 
this  coaofry,  and  came  here  without  letters  of  safe  conduct.  8  Term  R.  166.  If  the  phuntifT 
being  an  aUen  amy  at  the  commencement  of  the  suit,  afterwards  in  the  course  of  it  becomes  an 
alien  enemy,  and  this  appears  on  the  record,  judgment  will  be  given  that  he  cannot  further 
maintain  his  suit    De  Bret.  v.  Papillon,  4  East,  5024| 

[Alienage  cannot  be  pleaded  to  a  scire  facias  on  a  judgment ;  ^Vest  v.  Sut- 
for  the  plaintiff  having  been  admitted  to  be  able  to  recover  judg-  ^»  ^  ^"* 
ment,  cannot  be  disabled  from  having  execution  upon  it  by  mat-      ^™'  ^^* 
ter  which  was  precedent  to  it] 

I  And  where  the  plaintiffs  had  become  alien  enemies  since  the  Vanbrynen  v. 
verdict,  the  court  refused  on  application  to  stay  the  judgment  Wilson,  9Eb^ 
aod  execution,  saying,  if  the  defendant  had  any  remedy  at  law,  '^^* 
he  might  avail  himself  of  it  | 


AMBASSADOR& 


A  N  ambassador  (a)  is  a  person  sent  by  one  sovereign  prince  {b)  f^\  [)ifference 
to  another,  to  transact  in  the  place  of  his  sovereim  such  between  am- 
matters  as  relate  to  both  states.    The  manner  of  appointmg  and  bassador  ordi- 
receiving  public  ministers,  their  duty,  power,  and  privileges,  Sfc.  f"^  j}?^  *** 
being  chiefly  regulated  by  the  civil  law,  or  law  of  nations,  I  must  Molloy"  h]^i. 
refer  to  other  books  for  those  matters,  and  shall  here  only  insert  c.  x.    An 
what  seems  most  worthy  of  notice  in  our  law  books;  observing  agent  repre-^ 
that  our  law  herein  pays  the  greatest  regard  to  rules  prescribed  wnts  the  affairs 
by  the  civil  law  and  the  law  of  nations.  amSissiuter'* 

the  gnmdetir  of  his  master.  MoUoy,  Mi.  (6)  By  the  law  of  nations,  none  under  the  quidity 
of  B  sovereign  prince  can  send  ambassadorB.  Ibid.  And  it  is  said  by  Lord  Coke^  that  there 
can  be  no  ambaassulor  without  letters  of  credence  from  his  sovereign  to  another  that  hath  a 
sovereign  authority.  4  Inst  153.  But  the  electors  and  princes  of  the  empire  send  or  receive 
ambassadors,  toucning  matters  which  concern  their  own  territories.  Molloy,  Ufid.  And  so 
tbe  Ham  towns,  bein^  free  imperial  cities,  have  the  same  regaUa  by  prescnption  or  grant. 
lUd,  But  a  king  deprived  of  his  kingdom  and  royaltv,  hath  lost  his  pght  of  lotion.  moMoy^ 
bL i.  ex*  § 5.  «t margin,  gGrotius  states  the  rule  that  none  but  iumnd  impem compotet 
mter  te  can  lawfully  send  ambassadors,  but  admits  exceptions  in  the  case  of  dvil  wars,  when 
s  nation  is  so  divid^  that  it  is  doubtful  where  the  jtu  imverii  resides,  or  where  two  claimants 
ctMitend  with  doubtlui  right  for  the  succession.  De  Jure  B.  et  P.  lib.  iL  c  xviii.  §  ii.  3. ; 
And  Bynkershoek,  in  such  cases,  ascribes  the  power  of  sending  embassies  to  that  faction 
which  das  the  rvi  agendt  poieiUu,  and  therefore  joins  with  Grotius  in  approving  the  censure  of 
Tsdtus,  Histor.  lib.  ni.  clxxx.  on  the  violence  oflfered  by  Vespasian  to  the  embassy  of  FUMus, 
since  VitdBMs  and  the  senate  then  held  the  chief  power  of  the  state;  —  but  had  Vesparian 
seat  ambassadors  to  VUelRtu  they  would,  says  Bynkershoek,  have  been  only  the  messengers  of 
rebelhoos  sabjecta,  who  have  clearly  no  authority,  according  to  the  law  of  nations,  to  send 
embassies  to  their  sovereign,  as  he  shews  with  reference  to  instances  in  modem  history. 
Bjnk.  Quest.  Jar.  Pub.  lib.  ii.  c.  iiL    A  sovereign  de  fado  enjoys  this  ri^t  without  reference 

to 
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to  hns  title.  RitU  And  this  author  extends  it  to  mimidpalitiei  and  pfofincei  btfing  compe- 
tency to  transact  those  matters  which  thor  embassy  concerns.  He  even  sneers  at  the 
punctifio  of  Queen  ESMobM  in  refunng  to  receive  an  embas^  from  the  Duke  of  Al6a^ 
the  object  of  the  embassy  bong  to  obtain  the  restoration  of  a  sum  plundered*  Ibid. 
p.  SOT. ;  and  see  Wio]uefort  Ambassadeur,  lib.  i.  §  8.||  If  sent  ftt>m  a  ling  or  absolute 
potentate^  thoiu;h  ut  his  letters  of  credence  he  is  termed  an  agent  or  nunduff  yet  he  is  an 
ambassador  or  iMtte.  4  Inst.  150.  Ambassadors  were  sent  to  the  pope^  bdng  a  temporal 
prince,  and  also  nis  ambassadors  recdved  here,  who  were  sworn  not  to  attempt  any  thing 
prgn<fidal  to  the  king  or  kingdom.    4  Inst.  156. 

Holi.78.ii5,       An  ambassador  cannot,  as  procurator,  exhibit  a  bill  in  our 

^^^o^^^  courts  for  a  certain  number  of  hb  fellow  subjects,  without  an 

§e  Aenn^the  ^u^ority  firom  them  $  for  every  procurator  must  sue  in  the  name 

SpoMk  am-     of  the  principal,  and  cannot  be  such  without  his  allowance ;  nay, 

bessador,  and    the  king  cannot  make  a  procurator  for  all  his  subiects,  without 

^^rRJchard      ^qI^  consent,  nor  would  a  release,  sentence  or  discharge  against 

^"^^^  such  a  one  be  a  discharge  against  the  principal :  also  the  office 

of  an  ambassador  doth  not  imply  a  private  procuration,  but  for 

the  public ;  and  not  for  a  particular  subject,  otherwise  than  it 

concerns  the  king  and  his  ministers  to  protect  him  in  foreign 

kingdoms  in  nature  of  a  negociation  of  state ;  and  therefore, 

though  he  may  prosecute  and  defend  for  a  private  subject  at 

the  council-table,  which  is  a  court  of  state^  yet  when  he  comes 

to  settled  courts  he  must  observe  the  essential  parts  of  their  pro- 

J.  

ceedmffs. 
4  Inst.  i£9.  ^  ^^  bishop  otllos^s  case,  arm.  13  Eliz.  the  quesdon  being 

MoUoy,  b.  1.  an  UgatuSf  qui  rebettionem  contra  principem  ad  quefn  legatm  con* 
0^10.  $9*  S.C.  citaSf  legati privUegiis  gaudeaif  et  non  ut  kostis  pcenis  subjaceat^  it 
dted,  and  said,  ^^  resolved  he  had  lost  the  privilege  of  an  ambassador,  and  was 

that  ambas«  i_*^^-v^  ro  » 

sadors  cannot,  subject  to  punishment 

by  the  law  of  nations,  be  defended  when  th^  act  against  the  stete^  or  person  of  the  kiw  with' 
whom  they  reude;  and  tide  5  Bulst.  SS.  and  Rbli.  Rq>.  ISIL  in  which  last  book,  the  ldiig*s 
attorney  makes  a  difference  between  a  consfnracy  to  kill  the  king  and  other  treasons  com* 
mitted  by  an  ambassador. —- ||0n  the  much  contested  question  as  to  an  ambassador's 
criminal  responsibility  to  the  courts  of  the  countiy  where  he  resides,  the  authorities  of  our 
common  law  are  not  quite  in  accordance  with  the  wnten  on  the  law  of  nations,  thociah  the  prao^ 
tice  of  this  countfy  has.  In  almost  all  instances,  conformed  to  the  principles  laid  down  1^  tho 
latter.  The  jurists  who  treat  of  the /us  gca/timi,  with  one  consent  allow  to  the  j^oreromeot  to 
which  the  ambassador  is  sent,  all  such  proceeding  agunst  him  in  case  of  his  crumnal  machin- 
ations a^nst  the  state  as  are  justified  by  principles  of  i^-defenee  or  preservaikm.  If  he 
encases  m  hostile  attempts  with  open  force,  ne  may  be  repelled  with  force  as  an  open  enemy^ 
and  his  life  may  be  taken,  if  necessary,  to  suppress  bis  plots.  If  he  is  detected  in  secret  con- 
spiracies, he  may  be  arrested  and  examined,  and  his  papers  seized,  and  his  person  confined  aa 
long  as  die  necessity  of  the  case  requires  it.  But  when  the  danger  and  necessity  are  pass, 
or  m  cases  of  crimes  not  affectfaig  the  state  (however  atrocious^  where  such  cbnger  and 
nec^ity  never  exist,  these  writers  are  unanimous  in  asserting  the  ambassador's  ]mma«> 
nSty  from  all  proceedings  for  mere  purposes  of  pumdment;  we  as  Glrotius  eiqnesses  lt» 
*  gecmriUti  legatantm  utiUtaH  qua  ea  piena  ett  praponderat :**  besides  that  the  dcscfwsd 
punishment  may  be  obtained  through  the  medium  of  the  ambassador's  own  soTerdgn,  or  if  he 
refuses  it,  may  be  a  lust  cause  of  war.  Grotios  de  Jure  B.  et  P.  lib.  iL  c.  xviii.  de  legatx^ 
Bum  jure.  Vattel,  b.  iv.  c.  tL,  enforces  the  same  principles  by  cogent  reasonings  drawn  frDm 
the  necessi^r  of  an  ambassador's  jjeneral  exemption  from  munici^  law;  and  Bynkenhod^ 
de  Foro  Legat&mm^  c  xvii.,  xviu.,  xix.  ransaoES  ancient  and  modem  lustory  for  examines 
bearing  on  the  question,  which  certainly  shew  the  oreponderating  usage  of  nations^  ancient  and 
modem,  to  be  consistent  with  the  principles  of  ue  above  writers;  thouah  some  instanees  of 
punishment  are  not  wanting,  as  that  mentioned  by  Livy.  lib.  xxt.  c.  viL  ciftne  TVirvnfm  envo^fs, 
and  by  Sallust.  Bell.  Jugurth.  c.  55.  and  others.  On  the  otiier  hand,  aasong  our  own  teact 
autiiorities.  Lord  Coke  broadly  asserts,  (4  Inst.  155.  poU.  p.  iss.)  that  aa  ambassador  nsy  be 
tried  as  a  prirate  alien  for  treason,  felony,  adultery,  or  any  other  crime  against  the  law  of  nationa 
•^  a  doctnne  which  would  render  him  liable  for  all  such  offences  against  municipal  law  as  are  mala 
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tt  JT,  wdutSog  every  eriiDiml  fraud.  Lord  Coke  dtei  no  aaUumty  for  his  DoddoDy  which  is  ouite 
ooUater^  to  the  case  of  Pa]lache»  of  whidi  he  u  then  treating.     Gir  Matthew  Hale,  l  Hist. 
PL  C.  99.  ci4iicises  himself  doubtfttUv  as  to  an  ambassador's  liability  to  punishment  as  » traitor 
kit  treasonable  machinations*  but  holds  him  clearly  amenable  for  other  capital  oflenccs,  as 
rape,  murder,  ftc.  on  the  technical  ground  that  the  indictment  runs  amtr^  pacem  regu  only, 
and  not  eontr^  UgeaiUia  mm  de^Uum,    Foiier  is  dear  that,  as  to  steie  erimei^  am&ssadors 
are  to  be  oonndered  at  worst  but  as  enemies  sulgect  to  the  law  of  nations,  never  as  traitors 
subject  to  the  munidpal  law,  unleas,  perhaps,  in  case  of  attempts  against  the  king's  life 
—  a  distinction  also  adc^ted  by  Blackstone.  b.  i.  c  Tii.»  upon  the  authority  of  a  state- 
flieBt  of  Sir  Francis  Bacon  as  counsel,  in  1  Roll.  Rep.  185.  and  State  Tri.  toL  iL  p«8Sl* 
Fosler,  however,  b  dearly  of  the  opinion  of  Lord  HaU  with  respect  to  murder  ana  other 
ofenoea.    The  only  instance  which  appears  in  our  books  in  accordance  with  these  do<y 
trinesy  (for  Fsllache's  case,  4  Inst.  I5f.  and  5  Bulst.  97.  is  no  authori^  one  way  or  the 
other,  since  whether  an  ambassador  or  not  (which  was  doubtful)  his  olfence  did  not 
amoQot  to  fmcy,  and  therefore  he  was  not  triable^)  u  that  of  the  Portugtiete  ambassador'a 
brother,  Don  Pantaleone  de  Sa,  who  was  tried  and  beheaded  for  murder  during  the  protec- 
torate 1654.    (See  the  case  at  length,  Stat.  TrL  ▼.  5.  469.)    This  person,  as  appears  from 
the  account  of  Doctor  Zovek  one  of  the  commisdonera  appointed  to  tfy  him  (see  the  prefece 
to  his  tract  Sohtio  quoiiiomt  de  LegaU  deUnjuentii  eompeietUe  Judido^  B  Sta.  Tri.  482.)  was 
not  himsdf  invested  with  any  ambassadorial  character,  though  Hume,  v.  viL  937.  em^ 
oeously  states  him  to  have  been  joined  in  the  commission  with  hb  brother.    The  case  b 
not  therefore  an  example  of  the  punbhment  of  an  ambassador;  though  it  must  be  adp 
nutted  that,   as  part  of  the  ambassador's  retinue,  the  individual  wouldj   according  to 
Grotinsy  Vattd,  and  Bynkershoek,  be  entitled  as  a  eamei  legaH  to  the  same  unmunity  as  the 
■mhssmwiinr  himself—  and  the  threats  of  violence  by  idiich  Cromwell  compelled  the  ambas^ 
sador  to  deliver  lum  up,  were  contrary  to^  the  express  authority  of  Grotius,  that  a  person 
in  the  retinue  of  an  ambassador  committing  the  gravest  delin^ency  ought  only  be  do> 
manded  at  hb  hands,  but  not  taken  by  force.  Lord  Hale  mentions  the  case  in  support 
of  fab  doctrine  above  stated :  —  neither  Fatter  nor  BladksUme  condescend  to  notice  it. 
Bynkershoek  mentions  the  &ct  without  comment,  de  Foro  Legatorum,  c.  17.   ClareiuUm 
calls  it  an  **  exemplary  piece  of  justic^*'  which  it^  might  be,  and  neverthdess  be  con- 
trary to  the  voluntary  law  of  nations.     Hume,  V.  vii.  957.  and  Burnet,  Hbt.  own  Times, 
voL  I.  oonader  it  as  a  violation  of  that  law;  and  though  it  appears  to  have  been  quoted  by 
the  Bmperor  of  Oemumy  as  ajprecedent  to  justify  carrying  off  an  offensive  plenipotentiary 
fron  e  oof^press  at  Cologne  (6  ota.  Tri.  486.),  yet,  perhaps,  considering  the  period  and  cir- 
cumstances of  the  case,  and  the  weak  condition  of  Portugalf  which  was  then  purchasing  a 
peace  of  Cromwell^  it  hiurdly  aflfords  a  very  authoritative  decision  even  as  to  the  responsibiuty 
of  an  ambassador's  attendant  for  an  atrocious  crime  against  natural  law ;  and  as  to  toe  case  of 
an  anbassador  himself  or  of  a  crime  against  the  states  it  clearly  affi>rds  no  precedent  at  all. 
Vatteiy  ubi  eitp,  $  194.  mentions  an  instance  from  Sully's  Memoirs,  v.  vi.  c.  1.  of  a  Frendk 
geotleouui  in  the  suite  of  the  Duke  de  Sully  (then  Marqub  de  Rony)  ambassador  in  Eng' 
hadt  who^  having  committed  a  murder,  was  tried  by  the  ambassador  and  some  eentlemen 
of  die  embassy,  and  found  guilty,  and  sentenced  to  lose  hb  head,  and  afterwards  dcuvered  up 
to  the  Mn^tiih  for  executicm — a  proceeding  which  Vattel  appears  to  i4)prove^  since,  thou^ 
be  admits  the  right  of  trial,  he  pronounces  an  ambassador  to  have  no  power  to  execute  a 
crimiiial  in  the  country  where  he  officiates.    The  case  of  the  Bishop  of  Ross  in  the  text  b 
merdy  an  o^nion  of  the  drilians  consulted,  for  no  judicial  proceedings  were  taken  against 
the  bishop,  who  was  'sent  to  the  Tower,  and  afterwards  ordered  to  depart  the  kingdom. 
5  Sta.  Tn.  501, 50S.    Similar  instances  of  reUramt  and  dwmual  (but  none  of  memkmenfjf 
have  <»ccnrred  from  the  earliest  periods  of  our  hbtory  down  to  the  sdzure  or  the  Count 
GyUenkeni  the  Swedith^  mmbter,  and  his  papers  in  17 16  (see  them  collected,  5  Stat  Tri.  492.); 
and  they  udl  strictly  within  the  prindple  of  prevention^  as  stated  above  from  the  writers  on 
the  law  of  nations.    Even  Cromwell  hunsdf,  when  his  life  was  conspired  against  by  the  Frentk 
minister  De  Sat^  who  reftised  on  the  ground  of  privilege  to  answer  interrogatories  of  the 
coimeil,  contented  himself  with  ordering  the  minister  to  depart  the  kingdom  in  forty-eight 
faoms  (see  the  case  stated  from  M^cquefinrt  and  Thurloe  in  5  Sta.  Tri.  S\2.\  as  Queen  E&Of 
hetk  had  done  in  the  case  of  a  similar  conspiracy.    See  Camden,  Eliz.  Ann.  1587.|| 

If  ^  is  sent  as  ambassador  of  the  king  of  Morocco  to  the  StateSf  ^  I°st  159. 
and  by  them  accepted  as  an  agent,  and  there  being  war  between  p^^^l  ^" 
the  king  cS  Morocco  and  the  king  of  Spaifi^  the  king  of  Morocco  bytheCh.Just! 
makes  a  commission  to  ^  to  take  Spaniards,  and  their  goods ;  Master  of  the ; 

and 
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Rolls,  and  the    and  the  king  of  England  grants  him  letters  of  safe  conduct  as  a 
Judge  of  the      public  minister,  and  the  Sates  license  him  to  levy  men,  toiiimiah 
^**""*}.^^^  ships,  4t.  ;  and  there  being  a  league  between  England  B.nd  Spain 
to  them  by  the  ^^^  England  and  the  Slates^  and  war  between  Spain  and  the 
Lords  of  the      States^  A*  takes  at  the  Canaries  a  Spanish  ship  laden  with  goods, 
Council  upon    and  by  stress  of  weather  is  driven  to  Plymouth^  he  shall  Dot  be 
^^^D^Aam-  ^*^^  ^  *  pirate  here  {a) ;  for  by  the  law  of  nations  an  ambas- 
bmirtS^t^       sador  ought  to  be  safe  and  sure  in  every  place,  {b) 
proceed  agamst  him  as  a  pirate  upon  the  stat.  28  U.S.  c.  15.    Roll.  Rep.  175.   S.  C.  cited. 
8  Bulst.  S7y  28.    S.  C.  cited,    (a)  But  per  Roll.  Rep.  it  was  agreed  by  the  civilians,  that 
he  ought  to  proceed  cmUthr  for  the  goods,  because  m  «oA>  anuci;  and  3  Bulst.  29.    A. 
suit  being  in  tne  Court  of  Admiralty  against  several  merchants  that  had  bought  goods,  the 
civilians  held,  because  they  were  bought  m  90I0  amid,  proceeding  might  be  for  them  in 
the  Court  of  Admiraltv ;  and  it  is  said,  that  accordingly  the  court  denied  a  prohibition : 
But,  per  4  Inst.  154.  though  this  was  the  opinion  of  some  of  the  civilians  m  Palacbe's 
case,  yet  the  contrary  had  been  resolved,  2  Jac.  1.    ||(6)  But  Pallache's  case  seems  to  have 
been  dedded  on  the  ground  that,  whether  he  were  an  ambassador  or  not,  his  acts  did  not 
amount  to  piracy,  because  there  was  enmity  between  his  master  the  King  of  Morocco  and  the 
king  of  ;^patii,  and  one  enemy  cannot  be  a  felon  for  taking  the  goods  of  another  enemy  .J 

4  Inst.  159.  If  a  man  that  is  banished  is  sent  ambassador  to  the  place  from 

Kc)  But  it  w     which  he  is  banished,  he  cannot  be  detained  or  offended  there,  (c) 
clear  that  the  '  ^ 

sovereign  of  such  individual  mi^ht  refuse  to  recdve  him  as  an  envoy;  and  if  he  afterwards 

came  into  the  country,  he  might  be  dealt  with  as  a  subject.    In  France,  the  government 

refuses  to  admit  native  subjects  as  ministers  of  foreign  powers.  Vattel,  b.  iv.  c.  viii.  s.  1 12.; 

and  in  1681  the  states-general  o£  Holland  passed  a  decree,  refusing  to  receive  as  ambassador 

or  minister  any  native  subject,  except  on  condition  of  his  retaining  his  character  of  subject, 

both  as  to  civil  and  criminal  jurisdiction.    Bynkershoek,  de  Foro  Legatorum,  c.  xL    And 

1  believe  the  practice  of  the  British  government  is  against  receiving  native  subjects  in  such 
capacity;  it  seems  they  refused  to  receive  Sir  B,  Thompson  Count  Romford,  as  minister 
from  the  elector  of  Bavaria.  5  Sta^  Tri.  504.  If  a  sovereign,  however,  does  admit  such  sub- 
ject as  an  envoy,  and^  without  anv  condition  expressed,  Vattel,  M  suftr^,  considers  that  his 
character  of  subject  is  suspendecl,  and  that  he  is  entitled  to  all  the  immunities  of  an  am- 
bassador.U 

2  Vem.  SI 7.  A  bill  was  exhibited  in  Chancery  against  one,  then  ambassador 
Pilkington  v.  at  the  court  of  Spain :  an  order  was  oDtained,  that  all  proceedings 
Stanhope.^  should  cease  until  his  return  from  his  embassy ;  and,  on  motion  to 
was'hS/trea.  discharge  the  order,  it  was  agreed  on  debate,  that  a  protection 
•on  to  kill  the  lies  for  an  ambassador,  quia  prqfecturuSf  or  quia  moraturus^  and 
king's  am-  that  at  law  he  may  cast  an  essoin  for  a  year  and  a  day,  and  may 
*^*"^'^'  wrf^  afterwards  renew  it  if  occasion  continues;  and  the  court  order^ 
CkK  Llt^'iso.^  the  proceedings  to  stay  for  a  year  and  a  day,  unless  the  defendant 

should  sooner  return  into  England. 
4  Inst.  153.^  If  a  foreign  ambassador  (being  prxhrex)  committeth  a  crime 

Molloy,  b.  L     whidx  is  contra  jus  gentiumj  as  treason,  felony,  adultery,  4^.   he 
e^x.  $  IS.        i^g^g  ^1^^  privilege  and  dignity  of  an  ambassador,  ana   may  be 
cited.   Roll,     punished  here  as  any  othr  private  alien,  and  is  not   to   be  re- 
R.  175.  Same  manded  to  his  sovereign  but  of  courtesy,  (a) 
rule  agreed  by 

thecivilians.  So,3Bulst.98.  Hawk.P.C.  51.S.P.  Fost.Cr.L.  187,188.  [In  the  case  of  the  Kinc 
against  Guerchy,  the  attorney  general,  under  the  direction  of  the  Court  of  K.  B.,  granted 
a  noli  prosequi  on  an  indictment  against  the  French  ambassador  for  an  attempt  to  assassinate 
M.  JyEon.  It  does  not  appear  from  the  report  whether  this  direction  was  given  upon  the 
naked  ground  of  the  defendant's  protection  trom  his  character  as  ambassador,  or  whether  the 
judgment  of  the  court  were  not  influenced  by  the  special  circumstances  of  the  case»  which 
induced  a  suspicion  that  the  prosecution  was  a  gross  calumny  upon  the  defendant,  anc 
instituted  and  kept  on  foot  merely  for  the  purpose  of  de&nung  him.  1  Black.  R.  s^5. 
Ka)  See  note  en  this  subject,  tvprii^  p.  186.|| 
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So,  upon  contracts  which  are  good  Jure  gentium^  he  must  answer.  4  |„g^  ^^g 

Bat  in  Molloy,  b.  i.  ex.  §  1 6.  it  is  said,  that  roost  certainly  by  the  civil  law,  his  moveables, 
which  are  accounted  an  accession  to  his  person,  cannot  be  seized  on  as  a  pledge,  or  for  pay- 
BieDt  of  debt,  though  bv  leave  of  the  king  or  state  where  he  resides ;  for  all  coercion  ought  to 
be  far  firom  an  ambassador,  as  well  that  which  touches  hu  necessaries  as  his  person :  if,  there- 
fore, be  hath  contracted  a  debt,  he  is  to  be  called  upon  kindly ;  and  if  he  refuses  payment, 
letterB  of  request  are  to  go  to  his  master,  so  that  the  same  course  may  be  taken  with  him  as 
with  debtors  in  another  territory;  and  notice  is  taken  of  the  opinion  of  my  Lord  Coke^  which 
seems  to  the  contrary ;  and  5  Bulstr.  ss.  it  is  agreed  by  the  civilians,  that  the  person  of  an 
ambassador  cannot  be  arrested.  [An  ejectment  brought,  and  left  at  the  house  of  the 
ambassador,  conceived  no  breach  of  privilege  in  the  case  cf  Mons.  Colbert  for  York-house. 
M.  28. Car.  2.  B,  R.  Molloy,  b.  i.  c. x.  $  15.  in  margin.]'  ||It  is  not  verv  clear  what  Lord 
Coke,  in  the  passage  in  the  text,  intends  by  contracts  good  Jure  genHum,  All  the  authorities 
on  the  law  of  nations,  and  the  almost  universal  practice  of  European  states,  pronounce  public 
ministers  free  from  civil  proceedings  for  debts  and  contracts,  &c  in  the  ordinary  courts, 
nnless  in  case  of  ministers  trading.  See  Grotius  de  Jure  B.  et  P.  lib.  ii.  c.  xviii.  §  9,  10. 
Bynkershoek  de  Foro  Legatorum,  c.  x.  xiv.  Vattel,  b.  iv.  c.  viii.  And  this  was  the  rule  of  our 
common  law  before  the  statute  of  Atme,  which  is  only  declaratory.  Com.  Dig.  Ambassador  (B). 
Ca.  temp.  Talbot,  280.|| 

But  if  a  thing  be  only  malum  prohibitum  by  act  of  parliament,  4  Inst.  159. 
private  law  or  custom  of  the  realm,  and  not  malum  in  sejure  gen-  Molloy,  b.  t  . 
/fiflR,  nee  contra  jus  gentium^  an  ambassador  residing  here  shall  ^^  ^  ^^' 
not  be  bound  by  it.  cited^  "roII. 

R.  175.  The  same  rule  agreed  by  the  civilians.  ||Lord  Coke,  in  the  passage  in  the  text,  must, 
k  would  seem,  be  understood  to  mean  that  an  ambassador  if  not  amenable  to  the  ordinary 
trUnmaU  of  the  country  for  breach  of  mere  po&itive  institutions ;  for  that  he  is  hound  by  them, 
and  held  hylhe  jus  eentium  to  observe  them,  clearly  appears  from  the  writers  on  that  law. 
Vattel  hiys  it  down  Uiat  his  independency  does  not  excuse  him  from  conforming  to  the  laws 
and  customs  of  the  country  in  all  his  external  actions,  so  far  as  they  are  unconnected  with  the 
object  of  bis  mission  and  character;  and  he  instances  the  cases  of  prohibitions  to  pass  in  a 
carriage  near  a  powder  magazine,  or  over  a  bridge,  or  to  inspect  the  fortifications  of  a  town, 
which  an  ambassador  is  bound  to  respect.    Vattel,  b.  iv.  c.  vii.  §  93.|| 

And  now  by  the  7  Ann.  c.  12*  it  is  declared,  *^  that  all  writs  ^  ^^^  ^  ^^ 
and  processes  that  shall  at  any  time  be  sued  forth  or  prose-  («)  A  certifi- 
cuted,  whereby  the  person  of  any  ambassador,  or  other  public  cate  that  the 
minister  of  any  foreign  prince  or  state,  authorized  and  received  P®*"^  ^"  * 
as  such  by  her  majesty,  her  heirs  or  successors,  or  the  do-  ^«,od7*°^* 
—  mestic  servant  of  any  such  ambassador  (a),  or  other  public  Barnes,  jVo. 
^  minister,  may  be  arrested  or  imprisoned,  or  his  or  their  goods  On  motion  to 
**  or  chattels  [b)  may  be  distrained,  seized,  or  attached,  shall  be  •upei'wde  a 
*•  deemed  and  adjudged  to  be  utterly  null  and  void.  thk^statutL 

the  court  held,  that  it  was  not  necessary  to  shew  that  he  actually  lived  in  the  house,  bat 
that  he  must  shew  the  nature  of  his  omce,  that  the  court  may  judge  of  it;  also  that  he  is 
not  goch  a  one  as  comes  within  the  dettcription  of  any  of  the  statutes  against  bankrupts.  Fitzgib. 
SCO.  S  Stra.  797.  Ld.  Raym.  1524.  Ca.  tern.  Hardw.  5,4.  5  Burr.  1677.  See  10  Mod.  4,  S. 
[He  must  also  swear  to  the  actual  performance  of  the  service.  3  Burr.  1731.  But  where  one 
swore  positivehr  to  an  actual  engagement  as  English  secretary  to  the  Bavarian  minister,  and  to 
the  actual  performance  of  that  employment,  the  Court  of  K.  B.  thought  themselves  bound  to 
aOow  his  pnvilege,  though  it  appeared  that  he  had  formerly  been  a  trader,  and  there  were  several 
other  suspicious  circumstances.  3  Burr.  1478*  Ix>rd  Mansfield  was  clear,  that  an  officiating 
land-waiter  at  the  custom-house  could  never  be  esteemed  a  bonA  fide  domestic  of  a  foreign 
minitter.  1  Burr.  401 .  Nor  can  a  purser  of  a  man  of  war.  3  Wils.  33.  Nor  a  trader  residing 
at  his  own  house,  hb  supposed  master  being  abroad.  Barnes,  374.  Nor  can  an  ambassador 
take  one  into  his  service  tor  the  purpose  of  screening  him  from  his  creditors.  3  Burr.  1 676. 
Therefore,  the  person  claiming  privilege  must  swear  that  he  was  in  the  service  at  the  time  of 
the  arrest.  4  Burr.  S015.  Q«.  WheSier  an  ambassador  can  retain  one  in  the  character  of 
physician  ?  Ibid*  A  secretary  to  a  foreign  minister  is  privileged,  though  his  name  be  not 
registered  in  the  office  of  either  of  the  secretaries  of  state,  the  statute  requiring  that  only  for 
the  purpose  of  proceeding  against  the  parties  criminally.   3  Term  R.  79.    4  Burr.  2017.  S.  P. 

Therefore^ 


u 
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Therefore,  though  hu  name  be'not  registered,  the  sheriff  must  execute  the  process,  notwith- 
standing the  production  of  a  certificate.  1  Wils.  90.]  |This  kst  passage  is  unintelligible;  and 
the  report  is  nardly  less  so :  the  meaning  appears  to  be,  that  if  the  party  is  not  registered,  the 
sheriff  should  execute  the  process,  since  he  cannot  harm  himself  in  so  doing,  (d)  Where  a  servant 
of  an  ambassador  resided  m^  a  private  house»  not  the  ambassador's^  and  let  out  a  part  of  it  in 
lodgings,  it  was  held  that  hb  goods  in  suoh  house  were  not  exempt  from  distress  for  poor's 
rate,  such  goods  bdnc  in  no  war  necessary  ibr  die  conrenience  of  the  ambassador.  Noyello 
T.  Towgood,  1  Bam.  &  C.  8S4jf 

^^  Provided,  that  no  merchant  or  other  trader  whatsoever 
^*  within  the  description  of  any  of  the  statutes  against  bankrupts, 
"  who  hatli  Sc  shall  put  himself  into  the  service  of  any  such 
^*  ambassador  or  public  minister,  shall  have  or  take  any  manner 
<^  of  benefit;   and  that  no  person  shall  be  proceeded  against 
<^  as  having  arrested  the  servant  of  an  ambassador  or  public 
**  minister,  oy  virtue  of  this  act,  unless  the  name  of  such  servant 
1(e)  If  not  ac-   ^  ^  ^^^  registered  (f)  in  the  office  of  one  of  the  principal  secre- 
tually  a  ser-      *'  taries  of  state,  and  by  such  secretary  transmitted  to  the  sheriflfe 
vant,  though     m  of  London  and  Middlesex  for  the  time  being,  or  their  under 
his  nune  be      w  sheriffi  or  deputies ;  who  shall,  upon  the  receipt  thereof,  hang 
isnot within     ^  ^P  ^^  ^exa&  in  some  public  place  in  their  offices,  whereto 
the  act.  Fitxg.  '*  aU  persons  may  resort  and  take  copies  thereof  without  fee  or 
800.]  «  reward. 

<^  The  persons  who^  by  suing  out  writs,  Sfc.  violate  this  law, 
^  which  is  declared  a  public  act,  to  be  punished  at  the  discre- 
**  tion  of  the  two  chief  justices  and  lord  chancellor,  or  any  two 
«  of  them." 
Abr.  Eq.  850.       One  protected  by  the  Genoese  ambassador  brought  a  bill  in 
pL  4.  pood  .  Chancery,  and  was  ordered,  though  after  an  answer  put  in  {d)^  to 
iCcte  Ptasch  ^^  security  to  answer  the  costs,  in  the  same  manner  as  if  be 
I7t9.  a  WiL    v^i^  ft  foreigner  {e) ;  because,  by  the  above  statute,  all  processes 
Rep.45a.  And  aeainst  amrassadors  and  their  servants  are  made  void ;  so  that 
A 1?^  ^iff^      ifthe  bill  should  be  dismissed*  no  process  could  issue  against 

nadTbymy     *»™' 

Lord  Cowper^  sAee  answer  put  in,  Trin.  1709.  between  Bamt  and  Buck.    (<QBut  it  has  been 


the  motion  be  before  answer,  tine  d^endant  will  not  be  obliged  to  put  one  in,  until  the  plaintiff 
ffve  bond  with  a  surety  to  the  senior  nx  clerk  not  towards  the  cause  in  40i.  penal^  for 
answering  costs.  S  WiU.  45S.  pi.  14S.  Motely,  175.  pL  S9.  (d)  A  deposit  in  money  will  not 
be  permitted  instead  thereof.    JSonb.  Rep.  S5.  pi.  5S« 

B«rbuit*s  [A  consul,  or  any  person  acting  in  an  office  of  that  Idiidi  it 

r^i^I^^  seems,  is  not  entitled  to  privilege. 

Ibid,  IThe  The  privilege  of  a  public  minister  is  annexed  to  his  aitnation ; 
question  of  a^   Jt  is  the  privily  of  the  state  that  sends  him,  and  not  that  of  the 

f^^^'^J^Iir'  individual :  he  cannot  therefore  wave  it»  or  forfeit  it,  by  becom- 
lege  from  ar-..^.  ^  ^     ^ 

r»t  as  a  public  »"g  »  trader,  ^J-c.  J 

minister,  was  discussed  in  Marshal  v.  Critico,  9  East,  447.  and  Clarke  v.  Critfco,  l  Taunt. 
106.;  but  it  was  not  necessary  to  decide  the  point.  It  was  however  determined  m  Vieasih  v. 
Becker,  5  Maule  &  S.  S84^  on  the  authority  of  Vattel  and  Wicauefort»that  he  is  not  a  pul>lic 
nunister  entitled  to  privilege  from  arrest  on  mesne  process.  Tne  authority  of  Bynkersho^ 
de  Foro  L^gatorum  «.  lo.  acioords  with  this  decision] 
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AMENDMENT  AND  JEOFAIL. 


(A)  Of  Amendments  at  Common  Law. 

(B)  The  several  Statutes  of  Amendment  and  Jeofail. 

(C)  Whether  the  Statutes  of  Amendment  extend  to 

the  King,  or  to  any  Criminal  Proceedings. 

(D)  In  what  Cases  the  Proceedings  in  Civil  Causes 

are  amendable,  and  the  Manner  thereof,  as  by 
amending  one  Part  of  the  Record  by  another : 
and  herein 

!•  Of  the  Original  Writ  and  Process. 

5.  Of  the  Imparlance  BM. 
3.  Of  the  Plea  B4M. 

♦.  Of  the  Jury^  Process^  and  Nisi  Prius  BoU. 

6.  Of  the  Verdict. 

(E)  What  Defects  may  be  amended,  or  are  aided  after 

Verdict :  and  herein 

1.  Of  the  Want  of  sufficient  Certainty  in  the  Plaintiff's  De- 
daration  in  not  setting  Jbrth  his  Cause. 

8.  QfJELepngnam^  and  Surplusc^e. 

5.  Ctf  Insufficiency  in  the  Defendants  Bar. 

i.  (^immaterial  and  ir^brmal  Issues. 

(F)  Of  amending  the  Judgment 

(G)  At  what  Time  the  Amendment  must  be  made; 

and  therein  of  Records  removed  out  of  inferior 
Courts,  and  the  paying  of  Costs. 

(H)  Where  Records  defaced  by  Design  or  Accident 
will  be  set  right  and  amended. 

[(I)  Of  Amendments  in  Equity.] 


(A)  Of  Amendments  at  Common  Law. 

^T  common  law  there  was  but  litde  room  for  amendments,  ^ntus.  s  Cb. 
as  appears  b^  the  several  statutes  o( amendments  andjegfails^  i5«.  ca)  This  * 
^  HkewiM  bj  tLe  oonstitution  of  the  courts ;  for^  says  A 


the 
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£.1.  was  so  the  judges  are  to  record  the  parols  deduced  before  them  in  judg* 
'^^  ^h"  ment ;  also,  says  he,  E.  1.  (a)  granted  to  his  justices  to  record 
when  Ch.^  ^^  pleas  pleaded  before  them,  but  they  are  not  to  erase  their  re- 
Just.  Ingham^  cords,  nor  amend  them,  nor  record  against  their  enrolment,  nor 
in  his  rei^n,  any  way  suffer  their  records  to  be  a  warrant  to  justify  their  own 
moved  with  misdoings, 
compassion  ^ 

for  the  circumstances  of  a  poor  man  who  was  fined  l^i.  4<f.  erased  the  record,  and  made  it 
6s.  Sd^  he  was  fined  800  marks.  4  Inst.  255. 

9H.  7.  i6.b.  Hence  it  appears,  that  regularly  at  comrooii  law,  neither  false 
4H.6.  i6.b.  IxUiii^  the  omission  of  a  word,  syllable  or  letter,  or  other  de- 
2 Hawk. P.O.  ^^^  ^^  variance  from  the  approved  and  legal  forms,  were 
192.  amendable. 

8  Co.  157.  But  out  of  this  general  rule  there  are  the  following  excep- 

Biackmore's  tions:  1.  All  mistakes  were  amendable  the  same  term,  be- 
case*  cause  it  is  a  roll  of  that  term,  and  so  in  the  brea^  of  the  court 

during  the  whole  term,  and  then  a  new  roll  might  be  brought  in 
the  cause,  and  consequently  the  same  roll  may  be  amended. 
8  Co.  156.  b.         That  part  of  the  count  which  records  the  writ  was  amendable 

7  H.6. 45.  at  common  law,  though  of  a  subsequent  term;  because  the  re- 
i4?&m<ii^n'  ^^^^^i  of  the  writ  was  surplusage,  and  the  judges  were  not  to 
[In  penal  ac-  *  i^^cord  against  a  former  record. 

tions,  while  the  proceedings  are  in  |)aper,  mbtakes  are  amendable  at  common  law ;  and  it  has 
been  done  where  several  terms  had  elapsed  since  the  commencement  of  the  suit,  and  issue  had 
beea  ioinedw  2  Burr.  1099.  So  where  the  record  had  gone  down  to  trial,  and  been  afterwards 
withorawn.  5  Burr.  28S3.]  But  this  is  a  matter  of  discretion  in  the  court,  and  a  similar  appli- 
cation has  been  refused.  2  Term  R.  707.]  JjThere  is  no  difference  as  to  amending  at  common 
law  between  penal  and  other  actions ;  1  Stra.  137.  2Stra.  1227.  l  Wils.  256.  1  Burr.  402. 
2  Ken.  82.  3  Maule  &  S.  450.  Nor  between  civil  and  criminal  cases ;  1  Salk.  51.  Ld.  Raym. 
1068.   6  Mod.  285.    4East,  175.    Tidd,  711,  712.(9th  edit.)|| 

*  ^*  *'  ^*  ,1  ^^  essoin,  if  the  plaintiflPs  name  were  mistaken,  or  if  it  was 
Flu.  Am^d-  made  as  guardian,  when  there  was  no  guardian  in  the  writ,  was 
Bro.  Amend-  amendable  at  common  law,  because  such  an  essoin  was  contrary 
nent,  26.  to  the  writ,  and  consequently  an  enrolment  of  it  would  contradict 

a  former  writ. 

8  Co.  156.  b.         Continuances  could  be  amended  at  common  law;  as  where 

Roll.  Abr. 899.  ^  brought  a  bill  airainst  B.  who  vouched  C.  who  entered  into 
Vide  for  this  /^       jiy'i^*  •>••  i»^-^ 

Cro.Eliz.6i9.  ^a^raiityj  ftiid  pleaded  to  issue;  a  ventre  facias^  and  a  jurat,  tnter 

Stile,  339.     '  -A.  and  B.  was  put  in,  which  jurat,  ought  to  have  been  between 

Yelv.i  55.         A»  and  C;  and  because  it  appeared  by  the  record  of  the  issue, 

*  ^**j''^'  *^"d  the  award  of  the  venire  facias^  and  the  venire  itself,  that  the 
684.  Stra.  139.  J^^^^'  ought  to  have  been  between  A.  and  C.  this  was  was  amend- 
2  Stra.  75*4.    '  ed,  otherwise  it  would  have  been  an  enrolment  against  a  former 

record* 
8  Co.  156.  In  the  case  of  the  king,  the  writ  was  amendable  where  the 

Vide  m/rdy  let-  fault  was  in  the  form,  as  in  a  quare  impedit  brought  by  the 
^^yp^  king,  the  writ  was  presentere  instead  oi  preseniare  g  and  it  vras 

amended ;  for  it  could  not  be  intended  that  the  original  institu^ 

tion  of  the  court  was  to  destroy  or  lessen  the  prerogative  of  the 

king. 
Tidd*s  Prac.  D-^^  common  law,  when  the  proceedings  were  ore  ienus  at  the 

697.(9th  edit.)  bar  of  the  court,  if  any  error  was  perceived  m  them,  it  was  presently 
Mid  cMc«         amended :  afterwiards,  when  the  pleadings  came  to  be  inpe^fer^  it 

there  cited* 
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was  thought  reasonable,  that  the  parties  should  have  the  like  in- 
dulgence; and  hence  it  is  now  settled,  that  whilst  the  proceedings 
are  in  paper,  and  before  they  are  entered  of  record,  the  court  or 
a  judge  will  amend  the  declaration,  plea,  replication,  Jjl'c.  in  form 
or  substance,  on  proper  and  equitable  terms ;  and  declarations  in 
Bctions  on  bail-bonds  may  be  amended  (in  the  Common  Pleas) 
as  well  as  any  others.  Amendments  are  commonly  made  by  sum- 
mons and  order  at  a  judge's  chambers,  and  now  by  a  judge  at 
Nisi  Prius,  or  on  the  Circuit,  by  virtue  of  1  G.  4.  c,  65.  §  5. 

The  declaration  may  be  amended  even  after  a  plea  in  abate-  |  ^g^j^^  50, 
BJent  of  misnomer.  1  Ld,  Raym. 

669.    7  Terai  R.  698.    3  Maule  &  S.  450.    s  Chitt.  R.  8.  S8 
Or  of  the  statute  of  additions.  ^  ^^^^  ^^g^ 

SLd.  Raym.  1478.;  but  see  1  Salk.  50.    s Ld.Raym.  859. 
Or  of  wrf  tiel  record.  j  Wils.  87. 

7  Term  R.  447. 
Or  after  verdict,  by  increasing  the  damages  according  to  the  7TermR.i5S. 
truth  as  found  by  the  jury,  a  nfew  trial  being  gi*anted  to  enable  2Chitt.R.S7. 
the  defendant  to  resist  the  enlarged  demand. 

So  after  a  nonsuit  was  set  aside  in  prohibition,  the  plaintiff  pmnUiQ  y^ 
id  leave  to  amend  the  suggestion.  Holmes, 

Tidd's  Pract.  697. 

And  the  Common  Pleas  has  permitted  a  new  trial,  and  amend-  i  Tftint.  31. 
n»nt  of  the  record  after  a  nonsuit  for  a  variance,  in  an  unde-  *®^**  *  ^"11- 

fended  riiii^*  ^^'  ^  ^^^ 

lenaea  cause-  ^^g  ^  B^^  ^ 

A.  896.;  but  see  5  Moo.  1 64.    9  Bro.  ft  B.  397.  S.  C.  contrh. 

Though  in  the  King's  Bench  formerly  the  plaintiff  was  not  Tidd's  Prac. 
■Bowed  to  add  a  new  count  (or  a  new  cause  of  action,  which  was  ^^Ja^'^  ^*^) 
considered  the  same,)  to  his  declaration,  after  plea  pleaded,  or  ^jjg^g  ^j^gj^ 
after  the  second  term  from  the  return  of  the  writ,  (that  being  the 
time  within  which  he  is  bound  to  declare,)  it  is  now  the  prac- 
t^  in  the  King's  Bench  to  permit  a  new  count  to  be  added 
after  the  end  oi  the  second  term,  when  the  cause  of  action  is 
^bstantially  the  same,  but  not  if  different    And  though  formerly 
the  Common  Pleas  would  not  allow  new  counts  to  be  added  after 
the  end  of  the  second  term,  yet  the  rule  is  now  the  same  as  in 
the  King's  Bench,  —  that  they  may  be  added,  provided  they  con- 
tarn  a  ft^h  cause  of  action. 

But  the  Common  Pleas  will  not  allow  such  an  amendment  to 
affect  bail  <lischarged ;  and  in  an  action  against  a  sherifi^s  officer  6  Taunt.  463. 
for  extortion  on  one  statute,  they  refused  to  allow  the  addition  ^  ^^"  ^^^' 
of  counts  on  another  statute  for  the  same  offence. 

But  admitted  the  declaration  to  be  amended  from  assumpsit  6  Taunt.  4 19. 
to  debt,  in  an  action  for  money  lost  by  stock-jobbing  on  the  g  c^ami^*' 
statute  7  G.  2.  C  8.  toanJendmenu 

^  ^  actions,  see  UddN  Pfttc.  755.  (8th  edit.),  and  of  Fines  and  Recoveries,  see  tbid^^  and  tit. 
^Ko  and  Recoverieif  Vol  III. 

Before  plea  in  general  no  costs  are  payable  on  amendii^  the 
dedaration,  except  costs  of  the  application ;  and  in  the  Kong's 
Bendi  the  declaration  may  be  amended  in  matter  ofjoftn  after 

Vol.  !♦  O  the 
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(a)Tidd,  707.  the  general  issue  pleaded,  and  before  entry,  without  paying 
m*«>  St  ^890  ^^^'^»  ^^  g^^J"g  ^^  imparlance,  (a)  But  if  the  amendment  be  in 
950.  Lofft.  matter  of  substance,  or  after  tlie  general  issue  is  entered,  or  a 
155.  Tidd,  special  plea  pleaded,  the  plaintiiF  must  pay  costs,  or  give  an 
707.  imparlance  at  the  election  of  the  defendant,  (i) 

Tidd,  707.  In  the  Common  Pleas  it  is  a  rule,  that  before  the  declaration 

'}Stra.95o.       jg  actually  entered,  the  plaintiff  may  amend  it,  paying  costs,  or 

giving  an  imparlance  at  his  election,  by  order  of  a  judge  or  pro* 
thonotary  ;  and  even  after  it  is  entered,  if  the  amendment  be  but 
a  small  matter  that  does  not  deface  the  roll,  it  is  amendable,  be- 
fore issue  or  demurrer  entered,  by  rule  of  court,  upon  payment 
of  costs,  and  liberty  to  plead  with  a  new  or  further  imparlance. 
t£>5Taiint.8i.      When  amendments  are  made  at  the  trial,  they  are  made  with- 
Tidd,  708.        out  costs,  if  the  action  is  to  be  defended  on  the  merits,  (c)    On 
Ry.  &  Moo.      amending  the  declaration  in  the  King's  Bench,  after  plea  plead- 
((/)Tidd,  708.    ^^'  ^^  defendant  is  at  liberty  to  plesidde  novo  (if  his  case  require 
(e)  2  Salk.517,  it)  in  two  days  after  amendmeot  made,  and  payment  of  costs  (d) ; 
51 B.  5S0.         and  if  a  rule  to  plead  has  been  entered  the  same  term,  though 
^  ^u-?  §'  tin  before  the  amenament«  it  is  sufficient,  otherwise  a  new  rule  must 

be  entered,  (e) 
(g)  2  Black.  R*      But  in  the  Common  Pleas  the  defendant  is  entided,  in  all 
785.  Tidd,       cases  on  amendment  of  the  declaration,  to  a  new  four-day  rule 
7^^-  to  plead  {g)i  and  he  may  plead  de  novo,  if  he  has  occasion,  but  be 

(A)Barne8,273.  '^  not  obliged  to  vary  his  first  defence.  (A) 
(t)  iWil8.223.       '^^  reason  for  not  permitting  a  new  count  or  right  of  action 
Dames,  22.       to  be  added  after  the  second  term,  being  that  the  plaintiff  is 

1  H.  Black.      obliged  to  declare  within  two  terms,  does  not  apply  to  pleas«  re^ 
f^\i^^^      plications,  4"^.;  and  they  therefore  may  in  general  be  amended 

2  Chitt.  R.  28.   **  *"^y  ^*^^>  ®°  '^"8  *s  ^^y  *^®  "^  paper,  (i) 
.6  Bam.  &  Aid.  896.    Tidd,  709.  (9th  edit.) 

(Jt)Ld.Rayxn.  After  a  demurrer,  the  courts  would  not  formerly  give  leave  to 
510.668.679  amend  Without  couseut  of  the  adverse  party«  (^)  But  it  is  now 
I  Salk.  50.  settled,  that  after  demurrer,  or  joinder  m  demurrer,  either  party 
Glb^  P^m  **  ^'  liberty  to  amend  while  the  proceedings  are  in  paper  (/),  and 
(m)  1  Barnard.'  ^^^^  ^^^  ^^e  proceedings  are  entered  on  record,  and  the  de- 
K.B.213. 220.  murrerhas  been  argued,  the  courts  will  give  leave  to  amend 
Barnes,  8.  where  the  justice  of  the  case  requires  it,  upon  payment  of  costs.  (971  * 
4(S^rfth*ecUt  ^  ^^^  ^^  ^^^  Common  Pleas,  after  a  party  has  once  amended  oi 
sStra.735*  demurrer,  the  court  will  not  give  him  leave  to  amend  again  on.  \ 
954. 976.  second  demurrer,  {d)  On  similar  grounds,  the  courts  will  som< 
1  Burr.  321.  times  give  a  party  leave  to  withdraw  his  demurrer  after  argij 
29^^  Ti<W  ™ent,  and  plead  or  reply  de  novo,  to  let  in  a  trial  of  the  merits  \rC^ 
710!  (tf)2H.  ^^^  i^  &u^  casesy  they  will  always  take  care  that  the  opposi 
Black.  561 . ;  partv  is  not  delayed  or  prejudiced,  (o)  The  civingr  or  wUKKoVi 
§ed  tide  uig  leave  to  withdraw  demurrer  is  entirely  cuscreUoBary  in   tl 

I  lAw!s66f'  ^V^  ^^  ^^y  refused  it  to  the  plaintiiOf  in  an  action,  agaix? 
(n)  Doug].  385.  ^^9  whom  they  are  inclined  to  favour.  (p)|l 

452.  iKen.335.  Say.R.3i6.;  and  see  2  Chitt.  R.  5.  (o)  8  Burr.  756.  lEBSt»S72«  Cf»lk  8 
R.  116,    1  East,  135.    5 Price,  412.    7  Dow.  &  Ry.41.    Tidd,  710,  711. 
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(B)  The  several  Statutes  of  Amendment  and  Jeofail. 

THE  tying  down  the  courts  so  strictly  not  to  alter  their  re* 
cords  after  the  first  term  was  found  very  inconvenient,  and 
roaay  judgments  were  reversed  by  the  misprison  of  clerks,  8fc. 
wherefore  it  was  enacted, 

By  H  Ed.  3.  c.  6.  "  that  by  the  misprision  of  a  clerk  in  any  i4  E.  5.  c.  6. 
"  place  wheresoever  it  be,  no  process  shall  be  annulled  or  dis-  («)  The  judges 
"  continued  by  mistaking  in    writing  {a)  one  syllable  or  one  ^^onstnied  this 
"  letter  too  much  or  too  Rttle ;  but  as  soon  as  the  thing  is  per-  tourably^for" 
^  ceived  by  challenge  of  the  party,  or  in  other  manner,  it  shall  the  suitors, 
"  be  hastily  amended  in  due  form,  without  giving  advantage  that  they  ex- 
"  to  the  party  that  challengeth  the  same  because  of  such  mis-  ^°^«^  ^^t^  » 

P"^^^"*  158.  a.    But 

the/  were  not  agreed  whether  they  could  make  these  amendments  as  well  after  judgment  as 
^ore^  8  Co.  157.  b^  which  occasioned  the  9  H.  5.  c.  4.,  by  which  it  is  declared,  that  uie  judges 
^i  have  the  same  ywwer  as  well  after  as  before  judgment,  as  long  as  the  record  or  process  is 
^re  them ;  and  this  statute  is  confirmed  by  4  H.6.  c.  5*  with  an  exception  that  it  shall  not 
eiteod  to  process  on  outlawry,  or  to  records  or  processes  in  Wales,  But  according  to  2  Sand. 
io.  this  last  exception, and  the  like  exception  in  8  H. 6.  c.  15.  seem  to  be  annuUedby  the  sta** 
tute  or27H.  8.  c.  26.  by  which  it  is  enacted,  that  the  laws  oi  England  shall  be  used,  practised, 
a»lesecatedin  Walet. 

Though  these  statutes  gave  the  judges  a  greater  power  than  8  Co.  157.  a. 
tbey  had  before,  yet  it  was  found  that  they  were   too  much  An  original,  op 
cramped,  having  authority  to  amend  nothing  but  processes,  which  patureThcreof 
they  did  not  construe  in  a  large  signification!  so  as  to  compre-  not  included 
l^d  the  whole  proceeding  but  confined  it  to  the  mesne  process  within  the 
and  jury  process :   wherefore  to  enlarge  the  authority  of  the  ^^^  process. 
coorts, 

By  the  8  H*6«  c.  12.  it  is  enacted,  **  that  for  error  assigned  8H.6.  c.  12. 
"  in  any  records,  process,  or  warrant  of  attorney,  original  writ)  8  Mod.  3i4. 
**  or  judicial    panel  or  return,  by  razing  or  interlining,  or  by  i2Mod.52«, 
^  addition,  subtraction,  or  diminution  of  words,  letters,  titles,       *    ^"* 
^  4c»  no  judgment  or  record  shall  be  reversed  or  annulled, 
"^  but  the  judges,  in  any  record,  process,  word,  plea,  warrant  of 
^  attorney,  writ,  panel  or  return  in  affirmance  of  judgment,  may 
^  amend  all  that  which  to  them  seems  to  be  the  misprision 
"*  of  the  clerk,  (except  appeals,  indictments  of  treason,  felony 
^  and  outlawries  of  die  same,  and  the  substance  of  the  proper 
^  names,  simames  and  additions  left  out  in  originals  and  exi- 
^  gents,  contrary  to  the  1  H.  5.  c.  5.  and  other  writs  containing 
^  proclamatioii ;)  and  if  certified  defective,  the  parties  in  aflirm- 
^  aace  of  judgment  may  allege  the  variance  between  the  re« 
'^  cord  ana    certificate,  and  if  found  and  certified  it  shall  be 
"*  amended.'* 

By  the  8  H.  6.  c*  15.  ^  the  judges  in  any  records  or  processes  sH.s.  c.is, 
^  hkore  them^  by  error  or  otherwise,  or  in  returns  ot  sheriff's, 
'  ^iToners,  baili£&  of  franchises,  or  others,  may  amend  the  mis- 
"  prisioa  of  the  clerks  of  the  courts,  or  of  the  sheriffs,  coroners, 
'  their  clerks  and  other  officers  whatsoever,  in  writing  a  letter 
*  or  syllable  too  much  or  too  little." 

O  S  As 
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B(a)The  above       As  these  Statutes  (a)  extended  only  to  what  the  justices  should 

are  strictly  interpret  the  misprision  of  their  clerks  and  other  officers,  it  was 

speaking  the  found,  by  experience,  that  many  just  causes  were  overthrown 

amendment-  ^'^^  '*'*^^"^  °^  lorm,  not  aided  by  any  of  these  statutes,  though 

the  rest  com-  they  were  good  in  substance :  wherefore,  for  further  relief  of 

niencing  with  suitors, 
52  li.  8.  C.  50. 

are  statutes  of  jeofails.  lSalk.51.  They  extend  to  penal  as  well  as  other  actions.  sStra. 
1227.  Dougl.114.  1  Marsh.  180.  8  Chitt.  R.  25. ;  out  not  to  criminal  cases.  1  Salk.5l. 
S  Ld.  Raym.  1307.;  nor  as  it  should  seem  to  process  in  inferior  courts.  Willes.  122. ;  but  see 
Mr.  Durnford's  note,  Und.,  and  Tidd,  712.|j 

32  H.  8.  c.  30.       The  82  H.  c.  30.  enacts,   "  that  if  (6)  any  issue  be  (c)  tried  {d) 
On  this  statute  «  by  the  oath  of  twelve  men,  for  the  {e)  party  plaintiff  or  de- 
cxaa  collector  "  ™andant,  or  for  the  party  tenant  or  defendant,  in  any  courts 
has  the  follow-  '*  ^^  record,  judgment  shall  be  given,  any  mispleading,  lack  of 
ing  notes,  vkie    **  colour,   insufficient  pleading,  or  jeofail,  any  miscontinuance 
^*°^*a^*r'        "  ^^  ^^^  (*^  ^*^  (*^  discontinuance  or  (/)  misconveying  of  (w)  (n) 
vef  an  usue*^     "  process,  misjoining  of  the  issue  (o),  lack  of  warrant  of  attorney 
upon  the  vi  et  **  ^^  ^^^  p&rty  (p)  against  whom  the  issue  shall  be  tried,  or  other 
armis  is  not       **  negligence  ot  the  parties,  their  counsellors,  or  attornies,  had 
within  the  act;  «  or  made   to  the  contrary  thereof  notwithstanding;  and  the 
one  Coined  ^  "  judgment  shall  stand  according  to  the  said  verdict,  without 
upon  the  spe-        reversal. 

oal  matter  alleged.    Cro.  Jac.  599.,  and  tnde  Sand.  81,  82.    (c)  But  if  in  replevin  the  plaintiff 
is  nonsuit  after  evidence,  and  the  jury  assess  damages  for  the  avowant,  this  is  no  trial  within  the 
act;  for  the  incjuiry  of  the  jury  is  only  in  nature  of  an  office  of  inquest.    Cro.  Eliz.  539.  ad- 
judged, 412.  adjudged,  and  vkl^  Gouls.  49.    Hob.  69.    (d)  So  that  an  issue  upon  ntd  Hel  record 
IS  not  within  the  act.  1 1  Co.  8. a.    Cro.  Jac.  904.    (e)  In  trespass  against  A.  and  B.,  A,  pleads 
not  guilty,  and  B,  confesses  the  action,  and  a  writ  of  enquiry  is  awarded  upon  the  roll,  bat  adei 
quoad  B,  there  is  no  continuance  entered,  and  after  the  issue  is  found  for  the  plainttfi^  admit- 
ting there  is  a  discontinuance  quoad  B,,  yet  it  is  aided  by  the  statute;  for  B.  was  party  to  the 
original,  and  is  privv  to  the  verdict,  beine  liable  to  the  damages.    Sir  John  Haydon's  case, 
1 1  Co.  6.b.  adjudged.  Roll.  R.  31.  adjudged,  and  vide  Cro.  Jac.  504.,  and  vide  Cro.  Car.  515. — 
But  an  issue  between  the  demandant  and  vouchee  is  not  within  the  act.    And  Kelw.  207.  b. 
5  Co.  36.  b.    1 1  Co.  6.  b. ;  but  per  Hob.  281.  this  opinion  is  questioned,  it  not  beine  said  party 
to  the  ori^nal.    (g)  If  as  to  part  the  defendant  joins  issue,  but  says  nothing  as  to  the  rest,  and 
this  issue  is  found  for  the  plaintiff,  he  shall  have  judgment.  Gomersal  and  Gomersal,  1 1  Co.  6.b. 
2  Leon.  194.    Godb.  55.    So  2  Roll.  R.  161.  Cro.  Jac.  355.    Hob.  187.    5  Lew.  59, ;  und  vide 
Gouls.  109.    Bulstr.  25.  Cart.  51.  —  But  if  the  matter  is  pleaded  to  the  whole,  though  in  fact 
but  in  answer  to  part,  this  is  a  bad  plea,  and  not  helped  by  the  statute.   Hardr.  331.     (A)  Tbu 
extends  as  well  to  those  on  the  part  of  the  plaintiff  as  on  the  part  of  the  defendant.     2  Roll 
R.  161.    (i)  Discontinuances  after,  as  well  as  those  before,  verdict  are  within  this  act.     Cro 
Eliz.  489.    Cro.  Jac.  528. ;  and  oui^  Cro.  Car.  296.   Cro.  Jac.  211.    Cro.  Eliz.  320.     (Ar)   Dia 
continuances  are  helped  by  the  statute,  but  not  imperfect  verdicts.    2  Leon.  1 96.    Cro.  Eliz 
133.    Godb.  57.    3  Lev.  55.    (/}  But  if  upon  an  information  of  usury  the  court  awards  i 
subpoena  against  the  defendant,  this  is  not  a  misconveying,  but  a  disorderly  process,  and  nc 
aided  by  the  statute.    Topliffand  Waller,  And.  48.  adjudged.   Kelw.  214.  adjudged,  and  thei' 
said  this  is  no  more  helped  by  the  statute  than  if  in  ejectmemt  the  court  should  award  a  f%et 
cape,  or  in  a  real  action  a  distress  or  attachment;  for  such  disorders  were  never  intended  to  \ 
redressed  by  the  statute;  and  vide  Cro.  Jac.  89.,  where  one  process  does  not  warrant  the  othc 
•^So  when  a  venire  is  awarded  to  a  wrong  officer,  and  he  returns  it,  and  thereupon  a  trial 
had,  this  is  a  mis-trial,  and  not  helped.  Brownl.  134.  Cr6.  Eliz.  574. 586.  Moor,  356.  pi.  4^ 
Yelv.  15.    5  Co.  56.  b. —  But  that  mis-trials,  as  where  the  venve  was  awarded  o€  a  ^vrQ| 
place,  &c.  were  not  aided  by  this  statute.  Vide  Cro.  Eliz.  468.    Gouls.  38.  Winch.  69.    -«  L^ 
65.    Cro.  Jac.  647.    Lit,  R.  365.    Moor,  91.   pi.  212.   Kelw.  212.    5  Co.  36.  b.    (»«)  But 
there  be  a^y  defect  in  an  original,  or  in  the  return  thereof,  it  is  not  helped  by  this  act.      K.cj| 
207.  And.  27.    (n)  As  if  a  distringai  is  awarded  where  it  should  be  an  kabeas  corpora^     Sa  vi  1 . 1 
(o)  Ft^  Leon.  175.    Cro.  Eliz.  145. 153.  where  the  entry  was,  that  the  defendant   o6tid/U^ 
per  Higgim  aUor- sHunij  without  shewing  his  christian  name;  nnd  it  was  argued  that  it  i 
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faelped  by  this  statute;  and  in  Cro.Eiiz.  153.,  it  was  said,  that  if  there  were  any  warrant  of 
sttomejr,  and  his  name  appears,  then  it  may  be  amended  by  it.  But  for  this  tnde  Roil.  Abr. 
%9%  Leon.  175.;  and  wde  18  Eliz.  c  14.,  by  which  a  provision  is  made  against  the  want  of 
any  warrant  of  attorney,  (p)  But  if  the  judgment  is  not  given  upon  the  verdict,  it  is  not 
mthin  the  act ;  as  in  debt  against  an  heir  upon  the  bond  of  his  ancestor,  he  pleads  ricnt  per 
dacent,  except  twenty  acres  in  2>.,  and  the  plaintiff  replies  he  hath  more  in  8.,  upon  which 
they  are  at  issue;  and  it  b  found  for  the  derendant,  but  the  plaintiff  takes  judgment  upon  the 
confession  of  the  assets.  Molineux  and  Molineux,  Yelv.  169.,  reversed  by  reason  of  a  discon- 
tbaaoce.  Cro.  Jac.  356*;  reversed  accordingly,  and  said  the  statute  must  be  intended  where 
tile  Terdict  is  the  occasion  of  the  judgment;  and  vide  Cro.  Jac.  211.  Cro.  Eliz.  339.  412. 
[iV.  B.  This  last  point  was  determined  on  the  statute  of  18  Eliz.  c>  14.] 

This  statute,  though  much  more  extensive  than  the  others, 
and  though  it  very  much  enlarged  the  authority  of  the  judges  in 
afflendments  in  mistakes,  yet  it  remedied  no  omission  but  one, 
which  was  the  party's  own  neglect  in  not  filing  his  warrant, 
which  should  not  after  verdict  prejudice  the  right  of  the  party 
that  had  prevailed ;  therefore  to  remedy  the  omissions  which 
the  prevailing  party  might  have  been  guilty  of,  as  well  as  the 
odier  side. 

By  the  18  Eliz.  c.  14.  it  is  enacted,  "  that  after  verdict  given   is  Eliz.  c.  14. 
"in  any  action,  suit,  bill,  plaint,  or  demand  in  any  court  of  (a)  But  if  in 
"  record,  judgment  (a)   thereupon  shall  not  be  stayed  or  re-  trespass 
"  versed  for  want  of  form  touching  false  Latin  or  variance  from  ^J[^c.a'    * 
*^  (tie  register^  or  {b)  other  faults  m  form,  in  any  writ  original  pleads  not 
**  or  judicial,  count,  declaration,  pluint,  bill,  suitor  demand;  guilty,  and  it  is 
"  or  for   (c)  {d)  want  of  any  writ  {e)  original  or  judicial,  or  j*^""^  ^?^  ^*?J» 
*' by  reason  of(^)  any  (A)  imperfect  or  (t)  insufficient   return  ©"her^wo 
*'  of  any  sheriff  or  other  officer,  or  for  want  of  any  warrant  of  there  is  judg- 
**  attorney  {k\  or  for  any  fault  in  process,  upon  or  after  any  ment  bv  de- 

«  aid  prier  and  voucher.*'  *«?^^  ^^?  !^a?« 

^  of  an  original' 

|Mj  be  assigned  for  error ;  for  the  verdict  being  found  for  A,  he  is  out  of  the  case,  and  it  is  as 

if  the  action  had  been  brought  againbt  the  other  two  only ;  but  if  the  verdict  had  been  for  the 

piaintiif.thewantofthe  original  q^toad  the  other  had  been  cured.  1  Lev.  210.  (6)  But  the  omis- 

900  of  91  et  ormtM  in  a  declaration  oi  trespass  is  substance,  because  that  is  the  inducement  for 

*e  lung's  fine.     Cro.  Car.  407.   March,  140.  Cro.  Jac.  443.  526.  5ZQ, ;  but  vide  Cro.  Jac.  130. 

3  Roll.  R.  285.  —  So  is  the  assignment  of  a  breach  unon  a  recognizance  for  good  behaviour. 

Cm.  Jac.  413.    (c)  Lfcon.  30, 31.     Hd^  where  the  original  was  determined  and  not  revived, 

(^  An  iU  writ  in  substance,  or  a  good  writ  which  warrants  not  the  declaration,  is  not  aided  by 

^statute.    Cro.  Eliz.  722.  Gouls.  126.   Yelv.  108.  209.  Sid. 94.   5 Co. 37.  b.  3  Bulstr. 224. 

^ILR.  432.  —  When  the  variance  is  such  that  it  shall  be  taken  as  no  original.  Cro.  Eliz.  204. 

Hob.  251.    Cro-  Jac.  654,  65S,    Cro.  Car.  327.     Cro.  Eliz.  286.    3  Mod.  136.     10  Mod.  318. 

"'»•    11  Mod.  68.  pi.  3.   171.230.240.    12  Mod.  235;    FitSg.  96.    2  Roll.  R.  389.    5  Co.  57.  b. 

^But  not  so  where  the  vicious  writ  is  certified  to  be  the  writ  upon  which  the  proceedings 

were,  and  that  there  is  no  other.    Cro.  Jac.  185.  479.  664.  675.   Palm.  428.   Brown.  96,  97. 

Cro.  Car.  272.  281.    Jones,  304.    Latch.  116.    Yelv.  109.  —  But  where  it  appears  there  was 

^  ^ood  original,  no  averment  shall  be  taken  that  the  proceedings  were  on  the  vicious  one. 

Cro.  Jac.  597.    Palm.  428.  —  And  in  ejectment,  where  tne  declaration  recited  the  original  to  be 

^VMomtef  ett^  there  being  none  upon  the  file,  the  court  would  not  intend  a  vicious  one;  but 

t^  there  was  a  good  one,  which  is  lost ;  and  that  the  plaintififs  clerk  mistook  in  the  recital 

{''hereof.    Redman  and  Edolpfa.  Sand.  3 17.    J|No  advantage  can  now  be  taken  of  a  variance 

^'tween  the  original  and  the  declaration,  for  the  court  will  not  grant  oyer  of  the  original, 

i^oril  V.  Bamhaoi,  Barnes,  340.    Boats  v.  Edwards,  Doug.  227.) ;  nor  will  they  set  aside  pro- 

^^ngs  for  hreguiarity  on  the  ground  of  such  variance.    Spalding  v.  Mure,  6  Term  R.  ze:s. 

Ami  as  to  a  writ  o^  error  for  a  defective  original,  the  Master  of  the  Rolls  will  grant  a  new 

'^^'^iial  or  order  an  amendment.    Carr  v.  Shaw,  7  Term  R.  299.    Deshons  v.  Head,  7  East, 

^^\    Murray  v.  Hubbart,  1  Bos.  &  Pull.  645.     Gray  v.  Sidniif,  3  Bos.  &  Pull.  645.    1  Saund. 

^1 -.  a,  b.  (5th  edi€.)||    So  the  want  of  a  venire^  distruutoit  ^c.  is  aided,  but  not  a  vicious  one ; 

^'J  where  a  vicious  one  shall  be  taken  as  one,  vide  Cro.  Eliz.  467.    Owen,  59.    Moor,  465. 

O   $  .  Noy, 
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Noy,  61,    Moor,  684.  pi.  944.;  and  Me  Cro.Eliz.  215.  257.  259.  422.  4^3.  781.    Cro.  Jae, 
65.162.396.      Cro.  Car.  90.      Moor,  402.   pi.  535.  625.    pi.  852.  696.    pi.  967.      Godb.  194. 
Leon.  329.    Bulst.  130, 131.    3  BuUt.  180.    Brownl.  78.  97.    Yelv.  69.    Roll.  R.  22.    Sdle, 
8.  483.    March,  26.    2  Roll.  R.  285.    {e)  The  want  of  a  bill  on  the  file,  which  is  in  the  nature 
of  an  original,  is  aided  by  the  eouity  of  this  act    Hob.  130.  134.  264.  282.    Jones,  304.  Cro. 
Car.  282.  Stile,  91. ;  and  Cro.  Jaa  109.  to  the  contrary  is  not  hiw.— •  QMtre  of  the  want  of  a 
plaint  in  inferior  courts ;  but,  however,  an  erroneous  plaint  is  not  helped.    Cro.  Jac.  108, 1 09. 
otile,  115.    Roll.  R.  338.    (g)  But  if  there  be  no  return,  as  if  the  writ  be  album  hreve^  or  the 
name  of  the  sheriff  not  indorsed,  this  is  not  helped.    Roll.  R.  295.    5  Co.  41.  Cro.  £hz.  310. 
^9.  Yelv.  110.    Cro.  Jac.  188, 189.    (A)  F^  Stile,  91.  2Roil.R.247.   In  the  return  of  the 
perure,  the  words  quiUbet  juratorum  per  phgiat  were  wanting;  and  Cro.  Jac.  534.,  per  cnnam, 
it  was  held  not  as  a  blank  or  no  return,  but  as  an  insufficient  one,  and  helped.    2  KoU.  R.  87. 
adjui^cd,  because  by  the  appearance  of  the  jurors  it  was  salved,  and  said  it  was  not  like  Dr. 
Hussey's  case,  where  pledges  where  wanting  upon  an  original,  which  vide  3  Bulst.  275, 276,  ht» 
Roll.  R.  445—447.    Cro.  Jac.  414.,  where  it  is  said,  that  not  finding  pledges  upon  an  original 
is  merely  the  n^ect  of  the  party,  and  so  not  helped.  —  If  a  venire  is  awarded  to  the  coro- 
ners, and  returned  by  two  of  them  onl^ ;  whereas  at  the  time  of  the  award  and  return  thereoi[, 
there  were  two  more ;  this  is  only  a  mi&>retum  and  aided.  Lamb  and  Wiseman,  Cro.  Jac.  383. 
adjudged.   Hob.  70.  adjudged ;  and  yet  if  one  sheriff*  of  London  makes  a  return  without  the 
other,  this  is  not  helped,  being  no  return  at  all ;  for  they  make  but  one  officer,  and  the  court 
knows  that  in  one  sheriff  there  is  two  persons.    Hob.  70.    Qu.  Of  this  reason  ?    (t)  Upon  the 
return  of  a  venire  de  medieUUe  UngutSf  it  did  not  c^pear  which  were  denizens,  and  which  aliens. 
Cro.  Eliz.  841.  per  curiam.    It  is  an  insufficient  return,  and  aided  by  the  statute. — Upon  the 
vemre  twenty*three  only  were  returned,  but  the  habeas  corpora  was  awarded  agmnst  the  twenty- 
three  and  A,f  and  eleven  of  the  other  and  A,  were  sworn,  and  tried  the  cause.    Fines  and 
North,  Jones,  302.  adjudged,  it  was  not  helped ;  for  A,  was  not  returned  by  the  sheriffl    Cro. 
Car.  278.    5  Co.  36.  b.  37.  a.    Cro.  Eliz.  194.    Brownl.  274.    Jones,  357.;  and  vide  Sid.  66. 
—  So  if  the  trial  had  been  by  eleven  of  the  twenty-three,  and  one  of  the  taiet  de  circunuUm- 
tibus,    Sankill  and  Stocker,  Cro.  Car.  223.  adjud^l  per  curiam  cont,  Croke,   Jones,  245. ;  but 
vide  Brownl.  274.,  where  it  was  adjudged  accordmg  to  the  opinion  of  Croke,     Vide  Latch,  54. 
But  if  twenty-five  are  returned,  and  the  twenty-fiSth  is  sworn,  and  tries  the  cause,  it  is  not 
helped,  because  a  mis-trial.  Cro.  Jac.  647. ;  but  if  tried  bv  twelve  of  the  other,  it  is  helped. 
Cro.  Jac.  647.    This  was  before  forty-eight  were  returned  on  the  panel.    Qc)  In  a  zdre  facvu 
upon  a  recognizance  against  the  heirs  and  ter-tenants  of  the  conusor,  the  sheriff  returns  J.  S* 
ter-tenant,  but  says  nothing  as  to  the  heir,  and  J,  S,  pleads  to  bsue,  and  it  is  fouMd  against  him. 
Cro.  Car.  295.  adjudged  by  three  judges  against  Croke,  that  quoad  the  heir,  there  being  no 
return,  it  is  not  helped  by  the  statute ;  but,  per  Croke,  the  defendant  having  pleaded  to  issue, 
and  that  being  found  against  him,  he  shall  not  now  take  advantage  of  the  neir's  not[  being 
returned  summoned ;  and  Cro.  Car.  312, 313.  it  was  adjudged  for  the  plainti^  becausc'^uoac/ 
the  heir,  it  was  onlv  a  discontinuance,  which  is  aided  by  the  32  H.  8.  c.  50.     Jones,  319. 
adjudged.    1|(^)  And  a  variance  in  the  name  of  the  plaintin'  between  the  warrant  of  Bttomey 
and  the  declaration,  b  no  ground  of  error.    De  Tastet  v.  Rucker,  3  Bro.  &  Bing.  65.|| 

sSond.258.         These  statutes  extended  only  to  the  courts  above^  but  the 

subsequent  statutes  extend  to  all  courts  of  record,  and  remedy 
several  defects  and  omissions  not  included  in  the  former. 
21  Jac. I.e.  13k      By  the  21  Jac.  L  c.  13.  it  is  enacted,    *^  that  after  verdict 
^A^r^'^'       **  for  plaintiff  or  demandant,   defendant  or  tenant^    baily  in 
17  162  284     **  assize,  vouchee,  praiee  in  aid,  or  tenant  by  receipt,  in  any 
480.  Jonea,      "  action,  suit,  bill,  plaint  or  demand,  in  any  court  of  record, 
395.  Stile,       *^  judgment  thereupon  shall  not  be  stayed  or  reversed  for  any 
801.206.1        (c  variance,  in  form  only,  between  the  original  or  bill  and  the  de- 
(c^l^is^etatute  **  claration,  plaint  and  demand,  or  for  lack  of  the  averment  of  any 
aids  not,  un-     **  life  («)>  SO  it  be  proved  the  person  living,  or  because  the  ventre^ 
less  the  venue  *^  habeas  corpora  or  distringas  was  awarded  to  a  wrong  officer 
arises  from        m  upon  any  insufficient  suiri^stioo,  or  (b)  for  that  the  visne  is 
rd^e^if""^  **  J«  (^)  some  part  mis-awarded,  or  sued  out  of  more  or  fewer 
those  places  is  *^  places  than  it  ought  to  be  (d\  so  as  some  one  place  be  right 
truly  named.     <'  named,  or  for  uiis-naming  any  of  tlie  jurors  iu    surname  or 
6id.80.^But  4«  addition  {e\  in  any  of  the  writs,  or  returns  thereof^  so  as  they 

"  be 
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•*  be  proved  to  be  the  same  as  were  meant  to  be  returned ;  or  for  jf  »^  oo^es 
"  that  there  is  no  return  upon  any  of  the  writs,  so  as  a  panel  pia^eg^^Jh^  k 
*^  be  returned  and  annexed  thereto ;  or  for  that  the  sheriff  or  Jn  several    ^ 
^  other  officer's  name  is  not  set  to  the  return  of  such  writ,  so  as  counties,  and 
"  it  appear  by  proof  the  writ  was  returned  by  him ;  or  for  that  i*  i«  ^^  ^7. 
"  the  plaintiff  in  ejectment  (^),  or  other  personal  action,  being  hebed  2Lev 
^  under  age^  appeared  by  attorney,  and  the  verdict  passed  for  122.  per  Hale 
«  hinu"  (d)  By  the  opi^ 

nion  of  the 
greater  part  of  the  judges,  where,  by  particular  custom,  a  trial  was  to  be  de  vicinet.  of  the  four 
vanb  next  adjoining,  and  the  vertire  is  awarded  de  vicineL  of  two  of  them  only,  it  is  helped  by 
the  statute.  3  Sand.  258.  But  Sanders  dubiiamt,  whether  it  should  extend  to  aid  any  pro- 
ceedings except  such  as  were  according  to  the  coarse  of  the  common  law.  (e)  But  this 
extend  not  to  any  mistake  in  tlie  christian  name.  Cro.  Car.  208.  ||See  Willes,  488.  13  East, 
€  Tanut.  229. 460.||  (g)  Stile,  216.*  218.  per  Rolle  C.  J.  If  the  party  appear  by  attorney, 
where  he  ought  to  appear  by  guardian,  it  is  error,  and  not  helped  by  this  statute.  Uanv.  Abr. 
2t.  tit.  Error,  fol.  12.  pi.  \3^  and  Roll.  Abr«  1  v.  747.  pi.  15.  S.C.,  where  he  says  the  jndg- 
Bieat  was  reversed,  because  the  party  plaintifT  appeared  in  person.  See  2  Sand.  212,215. 
It  seems  the  general  opinion,  that  when  the  plaintiiT  appears  by  attorney,  unless  it  is  pleaded 
in  abatement,  it  is  cured  afler  verdict  for  him,  by  the  stat.  21  Jac  1.  c.  15.  the  worcls  being 
eniress.  The  cases  in  the  books  contrd  (except  that  in  Stiles)  were  before  the  statute.  ||If  an 
innm  defendant  appears  by  attorney  the  court  will,  at  the  instance  of  the  plaintiff,  compel  an 
ancndment  of  the  appearance  bv  substituting  a  guardian.  Hindmarsh  y.  Chandler,  7  Taunt. 
488.;  and  although  an  infant  defendant  against  whom  judgment  has  been  given  may  assign  for 
error  that  be  appeared  by  attorney,  vet  ifjudgment  be  given  in  favour  of  ^an  infant  defendant, 
the  phontifr  cannot  avail  himself  of  the  infant's  appearance  by  attorney  as  a  ground  of  error. 
fod  ▼.  Pegg,  5  Bam.  &  A.  418.|| 

The  main  design  of  this  statute  was  to  help  any  mistake  in  the 
jofy  process^  bat  there  were  several  things  still  to  be  supplied, 
and  several  others  to  be  adjudged  from,  which  were  always  con- 
strued to  be  matters  of  substance,  and  consequently  not  aided  by 
any  of  the  former  statutes:  wherefore  the  16 &  17  Car. 2.  was  iVent.2oa 
made^  the  act  which  Twisden  called  The  Omnipotent  Act^ 

By  the  (a)  16  &  17  Car.  2.  c.8,  it  is  enacted,    "that  after  ^^^^J^fij^?' 
Ttmlict  in  any  action,  suit,  bill  or  demand,  in  the  courts  of  ^i^gj  only  ^ 
reooxxl  at  Westminster^  coutity  palatine  of  Chester  or  Durliam^  fortbreeyean, 
cv  of  the  great  sessions  in  iVates^  judgment  thereupon  shall  but  is  made 
HOC  be  stayed  or  reversed  for  want  of  fonn  or  pledges,  sherifPs  ^^^^^^\?^ 
**  name,  returned  upon  the  original,  or  for  want  of  pledges  upon  27c.4.  (A)But 
"  Btxy  bill  or  declaration,  or  for  want  of  uprofert  in  curia  of  any  this  extends 
**  deed,  or  of  letters  testamentary,  or  of  administration,  or  for  not  to  any 
«  tHe  omission  of  w  et  armisj  or  contra  pacefn^  or  for  the  mistake  ^"^^  '"  ^"  ^°^ 
**  of  tlic  christian  or  surname  of  either  party,  sums,  day,  month  Rf^^v^^^gg] 
"  or  year,  in  any  bill,  declaration  and  pleading,  being  right  in  2  Mod.  24. 
**  any  writ,  plaint,  roll  or  record  preceding,  or  in  the  same,  to  (0  In  debt 
^  wbiofa  the  plaintiff  might  have  demurred  and  shewed  the  same  "P^^^"** 
^  fla^  craase^  or  for  want  o(  hoc  parattis  est  ver\ficare^  or  hocpara^  conditioned 
**  tus  ^st  verificare  per  recordum,  or  proiUpatct  per  recordum ;  or  for  the  per- 
•*  tor  tbat  there  is  no  right  venue ;  so  as  a  trial  was  by  a  jury  of  formance  of 
*•  the  (A)  proper  county  or  place  [c)  where  the  (rf)  action  is  laid ;  ^^f^^?!^^^"* 
**  nor   shall  any  judgment  after  verdict,  confession  by  cognovit  ^^  ^y^  enjoy- 
"    actionem  or  relicta  verificationej  be  reversed  for  want  of  a  mentoisirub- 
cordia  or  a  capiatitr^  or  because  one  is  entered  for  the  ««^^*.  in  the 
;  nor  for  that  ideo  co7icessum  est  j)er  curiam  is  entered  for    J^^^j^  ^j" 
idff^  i:tfn»deraium  est^  &c.  or  for  that  the  increase  of  costs  after   the  tldtndHnt 

O   t  **  verdict 
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pleaded  per-      "  verdict  in  an  action,  or  upon  a  nonsuit  in  replevin,  are  tioC 
ibrmance  «  entered  to  be  at  the  request  of  the  party  for  whom  the  judg- 

j5enerally;and  tt  ment  was  given,  nor  by  reason  that  the  costs  in  any  judgment 
replied  "that  **  whatsoever,  are  not  entered  to  be  by  consent  of  the  plaintiff; 
the  Earl  of  N.  *^  and  that  all  such  omissions,  variances  and  defects,  and  {e)  other 
having  title  by  "  matters  of  like  nature,  not  being  against  the  right  of  the  matter 
'¥^^d  ^^A  ^""  "  ^^  '^^®  ^"^^*  "^^  whereby  the  issue  or  trial  are  altered,  shall 
oustedTim  •  "  ^®  amended  where  such  judgments  are  or  shall  be  removed  by 
and  the  de-'      "  writ  of  error." 

fendant  pleaded  the  Earl  of  iV.  had  no  title;  and  thereupon  issue  was  joined,  and  tried  by  a 
mine  of  ShrtJhwalk^  and  found  for  the  plaintiff;  and  though  no  visnc  could  arise  of  the  walk, 
and  it  could  not  be  intended  a  vill,  being  only  collaterally  alleged  as  a  thing  granted,  and  not 
as  a  place  where  any  fact  was  done ;  yet  bcin^  tried  by  a  jury  of  the  county  where  the  matter 
of  the  issue  arose,  it  was  adjudged  for  the  plaintiff  by  three  judges  con,  IVisden,  who  said  it 
was  not  within  the  words;  and  being  a  new  law,  it  should  not  be  taken  according  to  the  intent, 
against  the  words;  and  after,  error  was  brought;  but  the  parties  agreed,  the  defendant  making 
the  plaintiff  satisfaction.    Lev.  207.     Sid.  526.  adjudged  per  iotam  Cur,  prteter  Twisden, 
though  objected,  the  action  being  laid  in  London,  the  issue  should  have  been  there  tried,  unless 
some  other  place  had  been  shewed  in  the  record;  and  vide  1  Lev.  122.    (d)The  plaintiff 
declared  that  the  defendant  apud  London  said  of  the  plaintiff,  that  he  had  stolen  plate  at 
Oxford;  and  the  defendant  justified,  that  he  did  steal  plate  at  Oxford,  per  quoad  he  spoke  the 
words  at  London  ;  and  the  plaintiff  replied,  de  injuria  iuA  propria,  &c.  and  thereupon  issue 
was  joined,  and  tried  in  London,  and  found  for  the  plaintiff;  and  though  it  was  adjuaged,  that 
the  only  point  in  issue  was,  whether  the  felon;^  was  committed,  which  was  triable  at  Oxford; 
yet  the  plaintiff  had  judgment.    Croft  and  Boite,  Sand.  247,  248.  b^  three  judges,  who  said^ 
that  the  issue  being  tried  by  a  jury  of  the  proper  county,  it  was  within  the  express  words  of 
the  statute;  but  Twisden/or^mm/  cont,;  and  by  the  reporter,  this  judgment  was  given,  not 
only  asainst  the  opinion  of  Twisden,  but  of  several  others,  as  lie  was  informed;  and  being  of 
counsel  with  the  defendant,  he  agreed  the  meaning  of  the  statute  was,  that  the  issue  should  be 
tried  in  the  proper  county  where  it  arises,  else  it  would  be  impossible,  by  any  plea,  to  remove 
the  trial  from  the  county  where  the  action  is  laid.    Raym.  181.  adjudged,  that  it  was  helped 

Sthe  statute;  but  said,  that  the  defendant  might  have  demurred  upon  it.  2Keb.  49G. 
judged,  Vent.  263.  cited  to  be  adjudged;  so  Adderly  and  Wise,  2  Lev.  164,  165.  adjudged. 
Vent.  265.  cited,  and  vide  Raym.  5D2.  where  the  like  point  was  in  question^  ei  adjom. ; 
80,  2  Jones,  82.  ei  adtom»  And  in  the  case  of  Jennmg  and  Hunkinff,  Vent.  269.  (where  the 
court  said  it  was  within  the  words,  but  not  the  meaning  of  the  act;  for  the  intention  was  lo, 
that  the  trial  was  in  the  county  where  the  issue  did  arise,)  but  in  regard  of  these  precedents 
dted,  they  would  not  stay  judgment;  but  bv  the  report  of  this  last  case,  2  Lev.  121.  it  does 
not  appear  how  the  iudgment  was ;  but  HtJe  C.  J.  there  said,  the  meaning  of  the  statute  was, 
if  the  issue  was  tried  in  the  county  where  the  matter  thereof  arose;  for  it  is  not  reasonable  to 
believe  the  parliament  intended  to  alter  the  whole  course  of  trials,  and  to  have  things  tried  io 
foreign  counties,  et  adjomatur;  and  by  the  report  of  the  same  case,  J  Keb.  350.  371.  509.  the 
parties  agreed  to  amend,  and  lay  the  whole  matter  in  the  county  where  the  action  was  laid  ; 
and  said,  the  court  inclined  strongly  against  the  judgment  cited,    {e)  Raym.  398. 

Carth.  66.  The  above  statutes  beinir  chiefly  calculated  to  aid  imperfec- 

bfcm.  49.  pi. 3.  ^ioj^g  gf^gj.  verdict,  and  the  statute  27  Eliz.  c.  5.  aiding  defects  in 

form  only  on  a  general  demurreri  it  was  thought  advisable  to 
enlarge  the  authority  of  the  courts  further  in  favour  of  suitors  ; 
and  therefore, 
4  Ann»  c.  16.  By  the  4  Ann.  c.  16.  for  the  amendment  of  the  law,  it  is  en- 
Note:  This  acted,  "  that  where  any  demurrer,  shall  be  joined  and  entered 
h*^  *^teen  '^  "  *^  ^"^  action  or  suit  in  any  court  of  record,  the  judges  shall 
penned  by  the  "  proceed  and  give  judgment  according  as  the  very  right  of 
great  Iiord  '*  the  cause  and  matter  in  law  shall  appear  unto  them,  without 
Somers,  See  «  regarding  any  imperfection,  omission,  or  defect  ill  any  writ, 
ne?'8  jSEt  of '  "  return,  plaint,  declaration,  or  other  pleading,  process,  or  course 
hisownTimes,  "  ^^  proceeding  whatsoever,  except  those  only  which  the  party 
p.  439.  "  demurring  shall  specially  and  particularly  set  down  ana  ex- 


"  press 
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**  press  tt^ether  with  hb  demurreri  as  causes  of  the  same,  not^ 
**  withstanding  that  such  imperfection,  omission,  or  defect  might 
*'  have  heretofore  been  taken  to  be  matter  of  substance,  and 
^  not  aided  by  the  27  Eliz.  c.  5.  so  as  sufficient  matter  appear  in 
^  the  said  pleadings  ;  upon  which  the  court  may  give  judgment 
"  according  to  the  very  right  of  the  cause,  and  no  advantage  or 
*'  exception  shall  be  taken  of  or  for  an  immaterial  traverse,  or  of 
*'  or  for  the  default  of  entering  pledges  upon  any  bill  or  declar- 
**  ation,  or  of  or  for  the  default  of  alleging  the  bringing  into 
*^  court  any  bond,  bill,  indenture,  or  other  deed  whatsoever, 
**  mention^  in  the  declaration  or  other  pleading,  or  of  or  for 
**  the  default  of  alleging  of  the  bringing  into  court  letters  testa* 
**  roentary  or  letters  of  administration,  or  of  or  for  the  omission 
*'  of  vi  ei  armis^  et  contra  pacem^  or  either  of  them,  or  of  or 
*^  for  the  want  of  averment  of  hoc  parcUus  est  verificare^  or  hoc 
•*  paraius  est  verificare  per  recordian ;  but  the  court  shall  give 
^  judgment  according  to  the  very  right  of  the  cause,  as  arore- 
'^  said,  without  regarding  any  such  imperfections,  omissions,  and 
'*  defects,  or  any  other  matter  of  like  nature,  except  the  same 
*'  shall  be  specially  and  particularly  set  down  and  shewn  for 

"  cause  of  demurrer." Andj  ^^  That  all  the  statutes  of  j^^fi!5 

^  shall  be  extended  to  judgments  which  shall  be  entered  upou 
^  confession,  nihil  dicit^  or  non  sum  in/brmatuSf  in  any  court  of 
^^  record,  and  no  such  judgment  shall  be  reversed,  nor  any 
M  judgment  upon  any  writ  of  enquiry  of  damages  executed 
^  thereon,  be  stayed  or  reversed  for  or  by  reason  of  any  imper- 
^  lection,  omission,  defect,  matter,  or  thing  whatsoever,  which 
^  would  have  been  aided  and  cured  by  any  of  the  said  statutes 
**  of  Jeofails^  m  case  a  verdict  of  twelve  men  had  been  given  in 
**  the  said  action  or  suit,  so  as  there  be  an  original  writ,  or  bill, 
*^  and  warrants  of  attorney  duly  filed  According  to  the  law  as  is 
•*  now  used." 

I  In  the  construction  of  this  statute  it  has  been  adjudged,  that  i  Stra.78. 
it  extends  to  protect  judgments  by  default,  against  such  objec-  Vandeput  v. 
tions  only  as  are  remedied  after  a  verdict  by  the  statutes  of  ^.^»  ^•^' 
Jeofails^  and  not  against  objections  which  are  cured  by  a  verdict  599  °'ms^ 
at  common  law.  s  Stra.  9S5. 

Hayes  v.  Warren.  S  Burr.  899.  Collins  v.  Gibba. 

It  becomes,  therefore,  necessary  in  order  to  ascertain  the  nature  See  Cro.  Car. 
of  the  defects,  which  are  aided  after  a  judgment  by  default  since  tf^!^^/  o* 
the  statute  of  Anney  to  distinguish  with  accuracy  between  such  j>^  Raym!  487. 
imperfections  as  are  cured  by  a  verdict  by  the  common  law,  and  Hitchins  v. 
those  which  are  now  remedied  afler  verdict  by  the  several  Stevens. 
statutes  otjeofaik.    With  respect  to  the  former  case  it  is  to  be  ^^**'  ^^* 
observed)    that  where  there  is  any  defect,   imperfection,  or  couriu^/W^*" 
omission  in  any  pleadings,  whether  in  substance  or  form  (a),  jss.  BUckall 
which  would  have  been  a  fatal  objection  upon  demurrer;  yet  if  ▼•  S^ale. 
the  issue  joined   be  such  as  necessarily  required  on  the  trial  \j^^tt  ^^^' 
proof  of  the  facts  so  defecdvdy  or  imperfectly  stated  or  omitted,  Hele.  t°Lev. 
and  without  which  it  is  not  to  be  presumed  that  either  the  judge  308.  Manning- 
would  direct  the  jury  to  give,  or  the  jury  would  have  given  the  ^n  v.  Guil- 

verdict. 
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lims,  S.  C.  verdict,  such  defect,  impeifectioD,  or  omission  is  cured  by  the 
^  S\?^423^'  verdict  by  the  common  law;  or,  in  the  phrase  often  used  upon 
Goswick's  ^^  occasion,  such  defect  is  not  nny  jeofail  after  verdict- 
case.  1  ^k.565.  Croutfaer  v.  Oldfield.  Com.  Rep.  116.  May  v.  King.  6  Mod.SOS.  Scrim- 
shaw y.  Westley.  S  Ld.  Raym.  1060.  S.  C.  Holt's  R.  567.  Z  Wils.  275.  Roe  v.  Uersey. 
7  Brown  P.  C.  S$5,  Rann  v.  Hughes.  Dougl.  679.  Rushton  v.  Aspinall.  1  Term  R.  141.  145. 
Spiers  v.  Parker.  Ibid,  545.  Jonnstone  v.  Sutton.  5  Term  R,  85.  Nerot  v.  Wallace,  llni. 
147.  Clark  v.  King.  4  Term  R.472.  Bishop  ▼.  Hay  ward.  7  Term  R.  518.  523.  M'Murdo 
V.  Smith.  Cas.  temp;  Hardw.  116.  Wicker  ▼.  rf orris,  10  East,  559.  BowdeU  ▼.  Panons.  2  Bos. 
&  Pull.  265.  Ward  v.  Harris,  (a)  13  East,  407.  Higgins  v.  Highfield.  That  was  an  action  for 
mesne  profits ;  and  the  declaration  did  not  state  any  time  when  the  defendant  entered,  but  only 
that  he  kept  the  plaintiff  ejected /or  a  long  space  of  time.  After  judgment  by  default,  the  court 
held,  that  this  omission  was  cured  by  the  statute  4  Ann.  c.  16.,  anciseemed  to  consider  that  all  de- 
fects of  form  only  were  cured  by  that  statute.  The  case  of  Blackall  v.  Heal,  Com.  Rep.  1 2.  Carth. 
389.  S.  C.  was  cited  in  argument,  where  the  same  omission  was  held  to  be  cured  after  ver- 
dict ;  but  whether  under  the  statute  of  jeofails,  or  at  common  law,  does  not  appear,  though 
the  language  of  the  court  in  ^ving  judgment  seems  to  lean  to  the  latter.  The  case  m 
13  East,  407.'is,  however,  decisive  upon  this  point. 

s  Show.  235,  As  where  in  debt  for  rent,  by  a  bargainee  of  a  reversion,  the 

234.  Hitchins  declaration  omitted  to  allege  the  attornment  of   the  tenant, 

V.Stevens.  which  before  the  statute  4>Ann.  c,  16,  J 9.   was  a  necessary 

V^^deput  V.  ceremony  to  complete  the  title  of  the  bargainee,  and,  upon  nil 

Lord,  i.  c'  debety  pleaded  there  was  a  verdict  for  the  plaintifi^  such  omission 

sVin.Abr.399.  was  cured  by  the  verdict  by  the  common  law;   but  is  a  fatal 

{h)  It  should  objection  after  a  judmnent  by  de&ult,  since  the  statute  of  4  Ann* 

S;."S3St  c.  16.  J  2.  (6) 

Williams  (from  whom  this  passage  Is  taken)  is  here  speakmg  of  a  conveyance  of  a  reversion 
made  previous  to  ihe  statute  of  Amte,  and  pleaded  after  that  statute,  the  second  section  of 
which  extends  the  statates  of  jeofidls  to  judg^eats  by  defiwlt,  and  the  ninth  and  tenth  aecUotts 
of  wbidi  abolish  the  neces^ty  of  attornment. 

Hutt.  54.  And  this  construction  seems  appreeable  to  the  spirit  as  well  as 

Li^htfoot  V  the  lelter  of  that  statute :  for  it  is  clear  that,  unless  the  tenant 
Bnghtman,  |||^^  |,^  g^^  attomed,  the  plaintiff  was  not  entitled  to  recover.  It 
Spiersv  '  ^  ^^^  alleged  in  the  declaration  that  the  tenant  had  attorned ;  it 
Parker.  is  at  least  as  probable  that  he  had  not  attomed  as  that  he  had ; 

(a)  But  it  and  it  does  not  i^jpear  which  is  the  fact;  upon  what  ground 
r^*™*  jSS  ^^^  ^^^'^  ^®  court  presume  any  attornment  ?  The  judgment  by 
not'be  plead-  default  affords  none,  for  that  only  admits  such  facts  as  are 
ed  in  any  alleged*  Therefore  if  such  defects  should  be  held  to  be  aided 
case,  for  after  a  judgment  by  default,  it  might  frequently  happen  that  the 
itisaneces-  court  would  give  judgment  for  the  plaintiff,  where  he  is  not 
elSc^^ed  entitled  to  recover,  ^at  wl^re  a  verdia  has  established  the 
by  law.  Co.  grant,  that  is  a  sure  ground  whence  the  court  can  presume 
Litt.  303.  b.  attornment,  because  wimout  proof  of  it  the  plaintiff  could  not 
Tk^^li  ^^rt  ^^^^  made  out  his  title  as  bargainee  of  the  reversion*  So 
▼  TW^^;  °"  where  a  grant  of  a  reversion,  a  rent  charge,  an  advowsou,  or 
which  was'  on  any  other  hereditament  which  lies  in  grants  and  can  only  be  (x>o- 
demurrer  to  a  veyed  by  deed,  be  pleaded,  but  is  not  alleged  to  hav^  been  ly 
plea  in  bar.       deed:  or  if  a  feoffment  be  pleaded  without  livery  (a);  so  that 

the  grantee  or  feoffee  does  not  shew  in  himself  a  p^ect  title; 

yet,  if  the  grant  or  feoffipent  be  put  in  issue,  and  found  by  the 

jury,  the  verdict  cures  such  imperfection  by  the  common  law. 

But  such  defect  is  a  fatal  objection  after  a  judgment  by  default, 

for  the  reason  above  given. 

Also 
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Also  where  a  promise  depends  upon  the  performance  of  some^  ^  Burr.  899. 
thing  to  be  first  done  by  him  to  whom  the  promise  is  made,  ^^J!"^  ^* 
and  in  an  action  upon  such  promise  die  declaration  does  not       ^ 
aver  performanoe  by  the  plaintiff,  or  that  he  was  ready  to  per- 
form, and  there  b  a  verdict  for  the  plaintiff;  such  omission  is 
cured  by  the  verdict  by  the  common  law,  but  is  a  fatal  objection 
after  a  judgment  by  de&alt,  for  the  objection  holds  exactly  the 
same  as  if  it  had  been  upon  demurrer. 

So  in  an  action  for  a  malicious  prosecution,  it  is  necessary  s  Rich.  5. 

to  allege  in  the  declaration  that  the  prosecution  is  at  an  end.  9  Hob.  267. 

The  want  of  this  averment  is  cured  after  verdict.     But  is  fiital  ^^'^^^  ^* 

upon  demurrer,  or  after  a  judgment  by  default :  for  the  or^nal  iQ^^^gQg 

prosecution  may  either  be  determined,  or  it  may  still  be  re-  sio.  Parker  v. 

gularly  going  oti ;  and  how  can  the  court  say  which  of  the  two  Langlev. 

is  the  fiict  ?     But  where  there  is  a  verdict  for  the  plaintifi^  it  is  sVin.Abr. 55. 

a  necessary  inference  that  it  was  proved  on  the  trial  that  the  ?!^'\rSv4 

•  -     1  ^  ^  J   /iL\  grave  v.Oden, 

original  prosecution  was  at  an  end.  (o)  Dougl.  sis. 

Fisher  ▼.  Bristow.  2  Term  R.  225.  Morgan  v.  Hughes.  Skinner  v.  Chinton.  1  Sid.  15.  Wine  v. 
Ware.  (6)  See  also  1  Bro.  &  Bing.  224.  Dalbjr  v.  Hirst.  9  East,  47 J.  Araey  v.  Lon^.  5  Bam. 
&  Aid.  654.  Pippet  V.  Hearn ;  in  which  case  it  was  held,  that  a  count  for  (maliciously  in- 
dicting the  plaintiff  for  perjury  without  setting  out  the  indictment,  is  good  ader  verdict;  bat 
this,  it  should  seem,  is  by  the  statutes  of  jeofails. 

But  where  there  was  any  defect,  omission,  or  imperfection, 
though  in  form  only,  in  some  collateral  parts  of  the  pleading, 
that  were  not  in  issue  between  the  parties,  so  that  there  was  no 
room  to  presume  that  the  defect  or  omission  was  supplied  by 
proof^  a  verdict  did  not  cure  them  by  the  common  law.     As 
in  the  case  from  Croke's  Rep<Mrts,  where  the  replication  did 
not  aver  that  the  cattle  were  levant  and  couchant  upon  the 
plaintiff's  land,  a  verdict  in  favour  of  the  prescripion  did  not 
cure  this  defect;  for  the  only  point  in  issue  was  the  prescriptive 
right  of  common,  and,  therefore,  the  fact  of  the  catde  being  (a)  See  Glib.  * 
levant  and  couchant  upon  the  plaintiff's  land,  or  not,  was  not  !^'9'^'  ^'^ 
at  all  necessary  to  be  proved  before  the  jurv.     But  as  it  was  an  |4{  \^4s/'^* 
extremely  hard  case,  that  after  a  cause  had  been  tried  upon  the  {b)  i  Sdk.  57. 
merits,  judgment  should  either  be  stayed  or  reversed  for  defects  Ouiley  v.  Wii- 
in  form  in  such  collateral  matters,  such  defects  were  helped  1!^'^^* 
after  verdict  by  the  statutes  oljeqfaiU^  and  are  now  after  judg-  534/4  j^*^ 
ment  by  de&ult,  by  virtue  of  the  statute  of  Queen  Anne,  (a)    So  135!  Mason  v. 
where  an  administrator  brings  debt  on  a  bond,  and  does  not  Hanson. 
aU^;e  in  the  declaration  by  vakom  administration  was  granted^  ^tat^r^^ 
and  defendant  pleads  nan  est  factum^  and  there  is  a  verdict  for  ^  j^^  any  de- 
the  plainti£^  the  verdict  does  not  cure  this  defect  by  the  common  feet,  whether 
law,  because  it  was  not  necessary  to  be  proved  on  this  issue,  tlie  i°  ^orm  or^ 
title  of  the  administrator  not  being  in  question.     But  this  defect  >i^bs^°c^in 
is  remedied  after  verdict  by  the  statute  of  j^g/!»&,  16  &  17  Gur.  2.  ^ri^'^bill  is 
c  8.  and,  therefore,  after  a  judgment  by  defeult  since  the  statute  of  cured  after^ 
Ame.  (d)     Upon  the  same  principle,  a  verdict  did  not  at  the  com-  verdict. 
mon  law  cure  other  defects  in  form,  such  as  the  want  of  giving  ^^*  ^Ji^ 
colour,  misjointng  of  the  issue^  discontinuance,  8fc.  whidi  are  two  of  the 
helped  after  verdict  by  statute  32  H.  8.  c.  50.  nor  the  want  of  an  instances 

original 


«(H  AMENDMENT  AND  JEOFAIL. 

mentioned  in  original  or  judicial  writ ;  nor  the  insufficient  return  of  the  sheriff, 
the  text,  which  are  remedied  after  verdict  by  the  statute  18  Eliz.  c.  14. ; 

*^J^th  ^^-^  nor  a  variance  between  the  original  writ  and  declaration,  wlikh. 
perfection  of  '"^^  aided  after  verdict  by  the  statute  21  Jac.  1.  c.  13. ;  nor  did  a 
an  original  verdict  cure  any  immaterial  traverse,  the  omission  of  a  prafert^ 
writ,  are  ex-  ©f  ^  ^f  armiSf  of  cotUra  paceniy  of  hoc  paratus  est  verijkarey  of 
preuly  ?*•  prout  patet  per  recordum^  all  which  defects,  with  many  others, 
statute  of  *^®  helped  after  verdict  by  the  statute  16  &  17  Car.  2.  c.  8.  (c) ; 
Anney  the  and  the  benefits  of  these  statutes  is  extended  to  judgments  by 
words  of  default  by  the  statute  of  Anne,  {d)     But  still  if  the  plaintiff 

^So**  *th  re  ^^^^^^  States  a  defective  title,  or  totally  omits  to  state  any  title  or 
be  an  original  Cause  of  action,  a  verdict  will  not  cure  such  defect,  either  by 
writ  or  bill,  the  common  law  or  by  the  statutes  of  jeofails ;  for  the  plaintiff 
and  warrant  of  need  not  prove  more]tnan  what  is  expressly  stated  in  the  declar- 
attorney  duly  ^^q^^  q^  jg  necessarily  implied  from  those  facts  which  are 
tothriwas^  stated.  (^) 

is  now  used."  See  1  Saund.  518.  a.;  and  3  Saund.  lOL.  r.  («)  Doug. 658.  Ritsbton  y« 
Awinall,  Cowp.  825.  S  Salk.  662.  Buxendin  v.  Sharp,  l  Salk.  365,  Crouther  v.  Oldfield, 
3  Burr.  1728.  Weston  ▼•  Mason,  j9er  Kdt/ff,  J.  3  Wils.  275.  1  Term  R.  141.  146.  Spieres  v. 
Parker,  4  Term  R.  472.  Bishop  ▼.  Hayward,  Gilb.  H.  C.  B.  141,  142.  So,  where  in  an  action 
on  the  case  for  an  injury  to  the  plaintiff's  reversion  in  a  yard,  the  declaration  stated  injuries 
in  terms  which  most  aptly  applied  to  the  possession  only,  and  there  was  no  all^tion  that 
the  plaintiff  had  been  injured  m  his  revernonary  estate  in  the  premises,  the  court,  after  verdict 
for  the  plainti£^  held,  tnat  the  omission  was  not  cured,  and  judcment  was  arrested.  1  Maule 
ft  S.  234.  Jackson  ▼.  Pesked.  So  in  debt  on  2  &  3  Ed.  6.  c.  1.  ror  not  setting  out  tythes,  an 
omission  to  state  that  the  tythes  had  been  payable  within  forty  years  next  berore  the  act,  was 
held  fatal  aftv  verdict  for  the  plaintiff.  4  Barn,  ft  Aid.  655.  Butt  v.  Howard.  The  distinction 
is  one  which  has  been  often  remarked  between  a  defective  statement  of  a  title  or  cause  of 
action,  and  a  statement  of  a  defective  title  or  cause  of  action.  The  former  is  cured  by 
verdictf  or  by  the  statute  of  Jeofails ;  the  latter  is  not. 

The  King  v.  Notwithstanding  it  is,  as  we  have  seen,  so  material  to  dfs* 

J'^^PJ^^"""  tinguish  between  defects  helped  after  verdict  by  the  common 
1006.  '^^  ^"^  ^y  ^^^  statutes  o(  jeofails^  in  order  to  apply  them  to 

cases  of  judgments  by  default,  yet  we  very  often  find  that  there 
is  no  sort  ot  distinction  made  between  the  two  cases  by  many  of 
our  reporters  and  writers  upon  the  subject.  In  a  quare  impedit^ 
the  declaration  alleged  a  seisin  in  the  crown  of  the  advowson, 
but  no  presentation.  The  seisin  was  traversed,  and  a  verdict 
thereon  for  the  crown.  The  question  was,  whether  the  want 
of  alleging  a  presentation  was  cured  by  the  verdict  The  court 
was  of  opinion  it  was ;  but  Lord  Hardmicke  is  made  to  say  that 
it  was  so  cured,  by  virtue  of  the  16&  17  Car.  2.  c.  8.  But  it 
should  seem  that  the  report  is  inaccurate,  because  from  the 
whole  of  Lord  Hardmck^s  argument,  it  is  plain  that  the  ground 
upon  which  the  court  gave  their  opinion  was,  that  a  presentation 
must  of  necessity  have  been  proved  upon  the  trial,  otherwise  the 
jury  could  not  have  found  a  seisin  in  the  crown  ;  which  is  the  prin- 
ciple upon  which  the  defects  are  held  to  be  cured  by  a  verdict  by 
the  common  law.  And  in  this  light  is  the  case  considered  in  the 
Rl  k  Com.  ^*^  o(  Nisi  Priusj  122.  So,  Sir  William  Blackstone  in  his  Com* 
994  395.  '  mentaries  states  with  correctness  the  principle  upon  which  defects 
Seel  Will.  are  held  to  be  aided  by  a  verdict  by  the  common  law ;  but  the  two 
Saund.  227.  et  examples  which  be  adduces  to  illustrate  the  principle,  are  both  of 

them 
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them  instances  of  defect,  aided  after  verdict  by  the  statutes  of  tea.  noH$^  (5th 
jto/ails.}i  «^i*-> 

Notwithstanding  the  great  enlargement  of  the  power  of  the  Garth.  158. 
judges,  by  the  above  recited  statutes  in  amending  writs,  pro-  ^^7.  520.  Ld. 
cesses,  Jfrc*  yet  none  of  them  were  thought  to  extend  to  writs  of  ^Sf'"*  m  V** 
error;  and  the  rather,  because  such  amendment  would  not  be  in  le.gg.  Comb, 
affirmance  of  the  judgment ;  but  it  being  found  that  defective  354.  Salk.  49. 
writs  of  error  occasioned  great  delay  of  justice.  pl»  9- 

By  the  5  G.  1.  c.  13.  it  is  enacted,  "that  all  writs  of  error  5 g. i.e.  13. 
**  wherein  there  shall  be  any  variance  from  the  original  record,  IjSee  Tidd's 
**  or  other  defect,  may  and  shall  be  amended  and  made  agree-  P^ac.  12 is. 
**  able  to  such  record,  by  the  respective  courts  where  such  writ  ^      edit.)|| 
"  or  writs  of  error  shall  be  made  returnable;  and  that  where 
"  any  verdict  hath  been  or  shall  be  j^iven  in  any  action,  suit, 
^^  biU,  plaint,  or  demand,  in  any  of  his  majesty's  courts  of 
"  record,  the  judgment  thereupon  shall  not  be  stayed  or  reversed 
*^  for  any  defect  or  fault,  either  in  form  or  substance,  in  any  bill, 
<^  writ,  original  or  judicial,  or  for  any  variance  in  such  writs 
*•  from  the  declaration  or  other  proceeaings." 

[By  Stat,  of  4  G.  2.  c.  26.  for  turning  all  law  proceedings  into  4G.2.  c.2$. 
Englishy  it  is  provided,  $  4.  that  every  statute  oi jeofails  shall  ex-  ^  ^' 
tend  to  all  forms  and  proceedings  in  English  (except  in  criminal 
cases),  and  that  this  clause  shall  be  taken  and  construed  in  the 
most  ample  and  beneficial  manner  for  the  ease  and  benefit  of  the 
parties,  and  to  prevent  frivolous  and  vexatious  delays.] 

I  As  to  amendments  of  the  record  under  Lord  Tenterdenh 
act,  9  G.4.  c  15.,  see  tit^  "  Pleas  and  Pleading,"  (B)3.,  and 
8  Carr.  &  P.  Ca.  485.  594.  (4  id.)  22.  24.  || 

(C)  Whether  the  Statutes  of  Amendment  extend  to 
the  King,  or  to  any  crimiual  Proceedings. 

TT  has  been  a  great  question  whether  any  of  these  statutes  ex-  Gilb.  Hist. 

tend  to  the  c€iseof  the  king,  either  to  remedy  the  party  where  C.P.  lie.  Vide 
he  has  prevailed  against  the  kmg,  or  the  king  against  the  party ;  ^^Jj*?  ^167* 
bat  as  it  has  been  ruled  in  both  cases,  and  seems  now  established  Fitzgib.  ie. 
that  these  statutes  do  not  extend  to  the  king,  it  will  be  needless  isa.  S65.  Stre. 
to  enter  minutely  into  this  enquiry;  for  though  only  indictments,  ^^^,^®^•  ^^^' 

appeals,  and  informations  on  penal  statutes  are  excepted  in  all  i^n^  1 '  ^^' 
.\       ^    ^      r         ^TT^        *^  I  «/•         *^  Ifenal  actions 

the  statutes  from  8  H.  6.  c  12.  yet  because  the  first  statute  says  are  not  consi^ 

it  shall  be  amended  on  the  challenge  of  the  party,  in  which  the  dered  as  crini- 
king  cannot  be  included,  the  subsequent  statutes  are  supposed  to  ?^  proceed- 
be  made  on  the  same  platform ;  and  that  this  exception  is  only  fore  within^ 
ex  abundanti  cauteld.  statutes  of 

jeofiuls.    Cowp.S82.   1  Wils.  125. 

Thns  in  a  quo  wirranto  guare  the  defendant  claims  a  warren,  Jones,  sso. 
the  defendant  prescribes  for  a  warren  within  die  manor  oiRidge^  ^^-  ^^'  ^^'^ 
and  the  venire  was  awarded  from  the  villa  of  A'd^g^,  and  not  from 
the  manor  of  Bidge^  and  a  verdict  for  the  defendant ;  tlie  court 

awarded 
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(a)  Vide  Stat,     awarded  a  new  vemre  (a),  because  they  held  the  king  was  not 

9  Ann.  c.  20.    within  the  Statute  of  J.  1  •  c  1 3- 

&  7.  [The  wmrtf 

18  DOW  to  be  awarded  of  the  body  of  the  conntj,  vide  the  8tat.  4  Ann.  c.  16.  §  6.,  and  34  G.  2. 

c.  18.  §  5.     Vide  head  €>f  Juries.] 

Sa]k.  5i.pl.  14.  So  in  an  information  for  a  seditious  libel,  the  venire  was  re* 
6  Mod.  268.  tumable  1 3  CktobeTf  and  the  diUringas  tested  24  OctobeVy  this  was 
RAvm.  1061.  ^  discontinuance,  because  not  returned  in  the  presence  of  the 
1472.*  Mich,  party;  and  notwithstanding  the  queen  had  a  verdict,  the  court 
3  Ann.  The     would  not  amend  it,  though  such  amendment  would  have  been 

Queen  v.  warranted  by  the  roll,  where  the  distrinsas  was  well  awarded. 

Tuchin.by  ^  '  ^ 

three  judges,  hetiiante  GoukL 

But  it  has  been  adjudged,  that  the  several  provisoes  in  these 
^'T'se^ sn '  ®^*"*®^»  which  except  appeals  and  indictments  of  felony,  4^c» 
307.  2  Sand. '  ^^^  ^^^^  ^^7  ^^^^^  not  extend  to  any  writ,  bill,  action  or  inform- 
258!  ib)  But  a  ation  upon  any  popular  or  penal  statute,  do  not  {b)  ext^id  to 
writ  of  ravish-  those  cases  in  which  a  remedy  is  given  by  way  of  recompenoe  to 
ment  ^^^^"^  a  party ;  as  upon  the  statute  of  waste^  for  not  setting  forth  tythe, 
X"of  Westm.  forcible  entry,  4*^. 
2.  c.  35.  is  within  the  proviso.   Dr.  Hussy  and  Moor,  3  Bulst.  275, 876.   Hob.  loi. 

[4  Ann.  c.  16.  Also  by  the  4  Ann.  c.  16.  for  amendment  of  the  law,  it  is 

(c)  An  inform-  enacted,  "that  all  the  statutes  o(  Jeofails  shall  extend  to  all 

Swt^tMfwCTe'  **  ^^^  ^  ^7  ^f  ^^^  majesty's  courts  of  record  at  Westminster^ 

imported  be-  **  for  recovery  of  any  debt  immediatdy  owing^  or  any  revenue 

tween,  &c.  and  «  belonging  to  her  mc^esty,  her  heirs  or  successors^  and  shall 

the  day  of  ex-  u  ^g^  ^xt^  to  sU  otoer  CQurts  of  record.**  Ic) 

hibitmg  the  in-  ^  ' 

formation,  which  was  the  day  of  the  seizure,  and  of  course  woiild  have  been  excluded :  leaie  was 
therefore  given  to  amend,  l^  extending  it  to  the  next  day.  Bunb.  49.  p.  80.  An  information 
on  the  act  of  navigation  was  amended,  bv  subsUtuting  the  words  India  goodt  instead  of  «ttt#/  but 
the  addition  of  other  goods  was  not  allowed,  for  that  would  have  been  to  have  made  a  new 
information.  Id.  252.  p.  327.  In  one  case  an  amendment  was  permitted,  which  made  quite 
a  new  ofience;  this  was  in  an  informatioB  of  seizure  for  importing  brandy  and  rum  in  casks 
under  wdy  gsdlons,  by  making  it,  as  to  the  rum  in  casks,  under  twenty  gallons.  Jd.  534. 
p.  415.  But  where  an  indenture  of  appraisement  was  dated  before  the  writ  of  appraisement^ 
the  court  inclined  to  think  it  might  be  amended.    Id.  SB,  p.  99.] 

9Ann.c.so.j[7.      Axkd  by  the  9  Ann.  c.  SO*  $  7.  it   is  enacted,  <<that  the 

FWfftit.  /«-      a  statute  for  the  ammdment  of  Uie  law,  and  all  the  statutes  of 

formatumt.        ^^  jeqfmik  shall  be  extended  to  [all  writs  of  mandamus  and]  in- 

"  formations  in  nature  of  a  quo  warranto^  and  proceedings  ther&« 

^<  on  for  any  the  matters  in  the  said  act  mentioned/' 

See3Carr.&        ||6y  9  G«  4.  c.  15.  Lord  Tenterdefi*^  act,  the  record  may  be 

^*r^  ^l^p     ^lE^'^^^  ^Q  which  any  trial  is  penduig,  in  any  indictment  or 

Ok^  24. 79   ^^foi^<>^^^^^  fo>^  misdefiiean(M:|  wbea  any  variance  shall  appear 

'  between  any  matter,  in  writing  er  prints  [uroduced  in  evidenee 

and  the  recital  thereof  on  the  record.  || 
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(D)  In  what  Cases  the  Proceedings  in  Civil  Causes 
are  amendable,  and  the  Manner  thereof;  as  by 
amending  one  Fart  of  the  Record  by  another :  and 
herein, 

1.  Of  the  Original  Writ  mid  Process. 

nPHE  original  writ  is  made  amendable  by  8  H.  6.  c.  12.  and  8  Co.  156. 

other  statutes,  when  it  is  not  made  out  pursuant  to  the  in-  Cro«  E]iz.  C44. 
structions given  to  the  cursitor ;  and  likewise  in  those  misprisions  f^  c  p^?^?' 
which  appear  to  be  vitia  scriptorisj  and  are  not  of  the  substance  jf  the  insuuc- 
of  the  writ ;   as  where  the  instructions  to  the  cursitor  are  for  a  tions  were 
ynecipe  against  Lenthoi^  Franks  Melite^  and  the  cursitor  makes  wrong,  it  is  not 
the  original  LcrUharp  Franky  Generoso,  the  writ  (a)  shall  be  g'^^e^'J^e  49 
amended  according  to  the  instructk>ns  given  the  cursitor.  15Q,  S.P»  Sid! 

412.  S.  P.  (a)Soimft<fbrd^iiitft<,  Roll.  Abr.  198.  Hob.  949.  Brownl.  150.  Vacaritm  for 
Vkariam,  Hob.  128.  were  amended,  because  the  instructions  to  the  cursitor  in  both  cases  were 
right  [A  cff.  sa.  amended  after  it  had  been  executed,  bv  the  award  of  the  writ  on  the  roU» 
%  Black.  R.  836.  A  bill  of  Middlesex  filed  as  of  record  of  24  G.  2.  when  it  ought  to  have 
been  of  the  25th2  amended  by  the  piwdpe,  1  Term  R.  782.  A  bill  of  Mid&tex,  by  a 
common  informer  in  debt  only,  amended  by  inserting  "  in  a  plea  of  trespass  with  an  tuydiam 
m  debt.     1  Black.  R.  462.] 

So  if  instructiond  are  giren  to  the  cursitor  for  drawing  a  writ  ^  Vent.  158. 
i^ainst  Westhf^  and  he  by  mistake  makes  it  Westly^  and  so  are  all 
the  proceedings  afterwards,  this  shall  be  amended ;  and  accord- 
ingly the  cottit  ordered  the  cursitor  to  attend,  who  satisfying 
them  that  his  instructions  were  right,  they  ordered  the  oriffinu 
to  be  amended  in  court,  without  any  application  to  the  dhan- 
cery,  or  order  thence,  and  they  amended  all  the  proceedings 
after. 

So  when  there  are  two  defendants,  and  the  writ  is  prcecipe  to  s  Lev.  173.  So 
them  both,  quod  teneat  conventioHetnf  this  shall  be  amended,  be-  ^^^''^  '>)  ^ 
cause  the  instructions  beginning  against  several,  the  cursitor  had  ^^^  instead 
not  pursued  them.  ofreddant. 

3  Saund.  38. 

A  quare  impedit  was  brought  ad  pr^eseniandn  ad  eccledatn  de  C^ro.  Car.  74. 
WaUon^  where  it  should  have  been  advicariam  ecclesia  de  Waiionj  p^^ 
though  this  be  an  error  in  substance,  the  vicarage  being  distinct 
from  the  parsonage ;  yet  because  the  instruction  to  the  cursitor 
was  right,  and   this  a  peremptory  writ^  it  was  allowed  to  be 
amended. 

So  if  the  party,  in  order  to  have  a  fbrmedon  in  descendei^  6  Co.  1 59.  b. 
draws  instructions  that  the  land  descended  to  him  as  son 
and  heir  of  the  donee,  and  the  clerk  draws  the  writ  that  the 
land  descended  to  him  as  son,  and  omits  heir,  if  the  clerk 
shews  his  instructions,  and  will  make  oath  thereof,  it  shall  be 
amended. 

Also  the  writ  was  holden  amendable  If  there  was  &lse  I/Uin{a\  M  for  a  4i- 
or  a  word  that  was  no  Laiiiij  if  it  were  only  in  the  (i)  form  of  a  f^YJ^fS 
writ ;  but  if  it  were  of  the  substance  of  the  writ  it  could  not ;  qq  Ladj,^  „j^ 
for  by  the  statutes  the  courts  are  allowed,  where  they  have  suffi-  Lev.  s.  2Vent. 
ciait  authority,  to  amend  the  form  of  that  authority,  but  not  to  ^^5.  (&}  There 

make 
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is  a  diversity      make  an  authority  for  themselves,  by  altering  the  substance  of 

between  the      the  writ 

n^ligence  and 

the  nescience  of  the  clerk ;  for  the  negli^nce  (as  if  he  had  a  copv  of  the  bond,  and  does  not 

follow  it)  shall  be  amended ;  but  his  nescience  or  ignorance  in  the  legal  form  and  cause  of 

originals^  is  not  amendable ;  for  if  this  were  allowed,  it  would  introduce  error  and  barbarity 

into  legal  proceedings.    8  Co.  159.  a.    Lev.  2. 

r    159  b         Therefore  if  the  writ  be  imagitumt  for  imaginatus  est^  or  axks 
Moor  5.  pi.  17.  ^^^  «w^>  it  shall  be  amended,  (a) 

S.  P.  N.  Bendl.  37.  S.  P.  cited.  And.  34.  S.  P.  cited,  (a)  But  in  Blackmore's  case,  8  Co. 
159.  b.  hoi  hrcve  for  hoc  breve  is  held  not  amendable ;  but  qumre^  et  vide  S  Vent.  173.  which 
seems  to  hold  otherwise. 

Lev.  2.  Heath  But  the  essential  part  of  a  writ  is  not  amendable;  as  in  assize^ 
rAwSlf^ko.  ''^here  the  teste  was  duodecno  regis  for  duodecimo^  the  writ  was 
nem  when  it  abated ;  (b)  because  it  would  have  been  erroneous  to  have  pro- 
should  have  oeeded  on  a  wrong  writ;  for  this  could  not  have  been  pleaded  in 
beenie«<rtic/io-  bar  of  a  new  assize;  and  the  court  could  not  amend  it,  because 
**f*  *°£^  ^  t  ^^-corsitor  was  judge  of  the  day  when  the  writ  issued,  and  there 
amendable.       "^fexe  no  instructions  to  amend  the  writ  by. 

Freeman's  case,  5  Co.  45.  adjudged.  Cro.  Eliz.  46S.  adjudfied,  the  word  there  being  dUtruc- 
Honem  with  an  i,  and  not  an  ^.  2  Bulstr.  51.  citedj  and  mdenixL  56,  indicari  for  mdictari:  and 
2  Roll.  R.  95$. 

8  Co.  159.  a.  So  if  a  writ  be  brought  agamst  executors  in  the  debet  and  deti- 
s  Co.  5«.  y,^  ^^t  shall  not  be  amended,  because  the  action  is  miscon- 

ceived, giving  the  court  authority  to  proceed  against  executors 
Jure  propriOf  when  they  are  not  so  chargeable  by  the  law. 
8  Co.  160.  But  the  negligent  (c)  omission  of  what  the  clerk  in  course 

(c)  So  in  a  writ  ought  to  have  inserted  (as  the  omission  of  deigratid)  in  the  style 
offin  o"'S:  of  the  king,  shall  be  amended. 

words  ottentunu  qmre  nonfeceriif  was  supplied.  8  Co.  160.  a.  —  In  a  quare  in^Tecfi/,  the.  word 
ad  was  omitted  and  amended.  Gouls.  78.  Cro.  Eliz.  119.  —  In  a  forviedon  of  lands  in  Zr. 
the  word  m  was  omitted  and  amended.  Noy,  73.  [Teste  of  a  capias  amended,  as  vUium 
dericif  and  contrary  to  implied  instructions.  2  Black.  K.  918.  1  Term  R.  C.P.  291.  A  re- 
plication amended  after  verdict,  by  inserting  the  simUU^r  instead  of,  &c.  Sayer  v.  Pocock, 
Cowp.  407.]  IjAnd  in  Wright,  q.  L  v.  Horton,  2  Chitt.  R.  25.  the  court,  on  the  authority  of 
Sayer  v.  Pocock,  amended  the  record  in  a  penal  action  after  a  verdict  for  the  plaintifl^  by 
adding  a  iinulU^rf  though  the  objection  was  taken  at  the  trial ;  and  see  1  Start.  400.  and 
Holt^.  P.  C.  458.  S.  C.  and  Grundy  v.  Mell,  1  New  R.  28.  But  in  a  subsequent  case,  in  the 
C.  P.  where  the  avowant  in  replevin  had  taken  the  record  down  to  trial  witnout  adding  the 
simSter  to  the  conclusion  of  the  plea  in  bar,  the  verdict  was  set  aside  without  costs.  Griffith 
V.  Crockford,  5  Bro.  &  B.  1.;  and  see  also  Ferrers  v.  Weall,  2  Moo.  R.  215.  Cooke  ▼• 
Burke,  5  Taunt.  164.|| 

(d)  So  is  the         And  here  it  may  be  proper  to  observe,  that  the  want  of  an 
want  of  a  f»-     original  (d)  is  helped  (e)  after  the  verdict  by  18  El.  c.  14.  so  is  the 
Md'Snfi^  want  of  a  bill  upon  the  file(g),  but  the  statute  does  not  extend  to 
cess,  rtdeniprh  help  a  vitious  writ,  {i) 
the  notes  on  is  Eliz.  c.  14.  and  2  Salk.  454.    2  Ld.  Raym.  1 1 4.7.    (e)  Fide  suprh  the  notes 


on  18  Eliz.    {f)  That  the  want  of  bill  upon  the  file,  which  is  in  nature  of^an  original,  is  aided 

equity  ot 
(t)  Cro.  Eliz.  722.    Yelv.  108.    Sid.  84. 


by  the  equity  of  the  act.    Hob.  130.  134.  264.  282.    Jones,  504.    Cro.  Car.  282.    Style,  91  • 


Sand.  517.  But  if  the  original  be  misrecited  on  the  roll,  as  in  ejectment^ 

Redm^n^and     ^^  **  ^  simmonitus  instead  of  attachiatus,  after  verdict,  if  on 
Eddph.  search  no  original  is  found,  it  will  not  be  error,  for  tlie  statute 

helps  the  want  of  an  original  to  all  intents,  as  if  there  had  been 
a  good  one  on  the  file ;  and  if  there  had  been  a  good  one,  such 

misrecital 
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misrecital  would  not  have  been  erroneous ;  and  if  the  recital  of 
the  original  be  but  form,  it  was  not  necessary  after  verdict  to 
amend  the  bill. 

[Where  the  plaintiff  held  one  defendant  to  bail  on  a  special  Carr.  ▼.  Shuw, 
capias,  and  proceeded  to  outlawry  against  the  other,  but  by  a  7  Term  R.  299. 
wrong  name,  the  court  on  motion,  gave  leave  to  amend  the 
capias,  in  order  that  a  new  original  might  be  procured,  and  the 
bail  be  held  liable. 

And  where  one  of  two  obligees  in  a  bond  sued  out  a  capias  in  Tabrum  v. 
his  own  name  alone,  against  the  obligor,  and  took  a  recogniz-  T®S?  n'*  ^  ^^*' 
ance  of  bail,  and  afterwards  discovering  the  mistake,  sued  out  a  '  ^  ' 

new  original  in  the  name  of  the  two  obligees,  and  applied  to  the 
court  to  amend  the  capias  and  recognizance  according  to  the  new 
original,  the  court  granted  the  application  as  to  the  capias,  but 
refused  to  amend  the  recognizance,  as  the  bail  could  not  be  made 
liable  without  their  consent. 

So  a  special  capias  omitting  the  Christian  names  of  two  of  the  2  Smith  R. 
defendants,  was  amended,  by  inserting  them,  although  there  was  ^^** 
nothing  to  amend  by,  on  payment  of  costs. 

If  there  be  less  than  fifteen  days  between  the  teste  and  return  Boucher  v. 
of  process  by  orif^inal,  it  may  be  amended  in  the  Common  Wittle,  \  H. 
PleL.  .  Black.  891. 

And  where  a  capias  is  made  returnable  on  a  day  certain,  in-  Walker  v. 
stead  of  a  general  return  day,  tliat  court  will  allow  it  to  be  ^JJJ^'^ey* 
amended  on  payment  of  costs ;  but  not  if  it  is  to  the  prejudice  of  inman  v. 
thebaiL  Huish^sNew 

R.  113. 

So  where  an  attachment  of  privilege  was  made  returnable  Adams  v.  Luck, 
after  the  essoin  day,  and  before  the  quarto  die  post^  instead  of  ^  ^^j,  ^jj    ' 
being  returnable  on  a  day  certain  in  full  term,  an  amendment 
was  allowed. 

But  where  the  defendant  was  arrested  on  a  bill  of  Middlesex^  Kenworthy  v. 
returnable  on  a  dies  notif  the  court  held  the  writ  void,  and  not  Peppiat, 
amendable,  and  the  defendant  was  discharged.  ||'  sss   "X^t^ 

amendments  affecting  bail^  tee  tit.  Bail,  past^ 

2.  Of  the  Imparlance  Moll, 

After  the  first  term  it  is  allowed  in  C.  B,  to  amend  the  im-  1^11-  Abr.  198. 
parlance  roll  by  the  office  paper-book,  because  that  is  instructions  i^^'if '^d* 
to  the  prothonotary  to  enter  up  the  imparlance  roll,  and  there-  15a.  Moor 
fore  that  is  equally  amendable  as  the  original  is  by  the  instruc-  392.    Hut.  as. 
tions  given  thecursitor;  but  this  must  be  on  affidavit  that  the  Litt.  Re|^.  278. 
paper*book  has  not  been  altered  since  the  defendant's  attorney  ^  ^?  Ih  "^** 
has  put  bis  hand  to  it.  wfu  amen^d 

both  the  bill  and  the  roll  by  the  office  paper-book,  because  this  is  instructions  for  making  them 
both;  but  they  cannot  amend  from  any  other  paper-book,  because  such  book  is  not  instnic- 
tioQi  Jeft  in  ^e  office  to  make  up  both  the  roll  and  the  bill ;  but  where  there  is  no  office-book, 
as  where  the  general  issue  is  pleaded,  it  seems  they  should  amend  either  the  bill  or  the  roll  by 
the  dMlanition,  oi  which  they  gave  the  defendant  a  copy,  because  such  declaration  is  the  only 

instniction  to  the  clerk  of  the  office.* *  In  B,R.  a  bill  is  seldom  filed,  unless  against  a 

pnvScjgpBd  penoo.  — Wh^e  a  bill  is  not  filed,  the  court  will  permit  a  right  hill  to  be  filed, 
vitlioiit  cmniiriog  into  the  time  of  filing,  and  gjive  the  plaintiff  leave  to  amend  his  nleo-roU,  by 

Voul.  P  tfce 
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the  bill  filed.  Gardener  against  Drowne,  Trin.  15  G.  3.  B.  R.  9  Stra.  1151.  [But  an  amend* 
ment  shall  not  be  made  in  this  manner  after  verdict^  if  it  change  the  record  in  a  substantial 
point.    2  Wils.  147.] 

Litt.  liep.  278.  If  the  bill  on  the  file  be  with  blanks,  or  the  imparlance  roll  be 
n*^f  ?'irif  ^'^^^  blanks  for  dates  or  quantities,  yet  it  may  be  amended  by 
Roll.  Abr.  207.  ^^®  paper  by  the  clerks  themselves,  until  a  recordatur  be  ordered 
Cro.Jac.] 65.  of  the  verdict  returned  on  the  nisi  priiis  roll;  but  after  such 
Cro.  Eliz.  258.  recordatttr  it  can  only  be  amended  by  the  court ;  for  the  roll 
2  M  °d 'sfc'  ^^^^  ^^^^  ^^  prothonotary  to  be  made  up  according  to  the  paper- 
12  Mod.  684.  b^>ol^»  ""til  the  recordatur  of  the  verdict  be  allowed ;  but  if  after 
Stra.  139.  the  recordatur  be  entered,  it  is  ordered  on  the  roll  in  stain  quo 
2  Stra.  754.  tunc ;  and  then  the  court  is  supposed  to  take  conusance  of  it,  in 
144J  2  St '  ^^^^  manner  it  then  was ;  and  if  the  clerks  mi^ht  afterwards 
fi47. '     '         ^^^^  ^^^^  ^^^  ^^^  eutry  of  the  verdict,  they  might  amend  it  in 

the  verdict  which  is  on  the  nisi  prius  roll,  which  was  settled 

by  the  judge  of  nisi  prius,  and  cannot  be  altered  but  by  rule  uf 

court. 

Roll.  Abr.  191.       The  imparlance  roll  cannot  be  amended  by  the  original  writ» 

Hob.  251.  And  because  the  original  writ  is  the  authority  on  which  the  court 

note:  "the  proceeds,  which  the  plaintiff  must  prosecute,  for  otherwise  he 
count  vanes  m  •,  T^  j  •    .^  ^  ^ 

form  the  de-     ^^^^  ^^^  proceed  in  that  cause. 

fendant  may  pl^nd  it  in  abatement,  for  he  has  abated  his  own  writ  by  prosecuting  it  in  a 
different  manner;  but  if  it  varies  in  substance,  the  defendant  may  move  in  arrest  of  judgroeni, 
because  the  court  has  no  authority  to  proceed,  having  prosecuted  a  different  matter  from  that 
which  the  writ  has  given  authority  to  the  court  to  take  cognizance  of.  Jon.  904.  Cro.  Blix. 
732.    Cro.  Jac.  654. 

Roll.  Abr.  207.      The  imparlance  roll  cannot  be  amended  by  the  plea  roll  or 

V^?o^'  r*'  nisi  prius  roll ;  for  the  imparlance  roll  is  the  original  declaration 
Lit.  Rep.  72.  ,*■.  1    r   11 

Hut.  92.  Hed.  an"  "le  ground  of  all. 

59.   8  Bulst.  287.    Hob.  76.    Latch.  165. 

Roll.  Abr.  199.      But  if  the  declaration  be  against  H.  B,  and  he  imparls  by  the 

name  of  R.  B,  but  pleads  by  his  right  name  H.  B.  tliis  is  no  mar- 
terial  fault,  because  it  is  only  a  continuance  from  one  term  to 
another,  and  by  pleading  by  his  right  name  he  acknowledges  he 
imparled  by  a  wrong  name. 

2.  Ofthe  Plea  Boll 

Hob.  76.  Roll.      The  plea  roll  may  be  amended  by  the  imparlance  roll,  which 
Abf.  «ol  BAs  ig  jjQ  more  than  a  recital  of  the  imparlance  roll,  and  begins  with 
roll  we'Md's  ^^  ^^'^  proui  patety  being  the  count  of  the  second  term,  to  which 
Prac.  786.        the  defendant  pleaded  ore  tenus. 
(6th  edit)!! 

Moof,  711.  If  there  be  a  mistake  in  the  attorney's  name,  it  may  be  amended 

lia)  In  the  case  by  the  warrant  of  attorney ;  for  the  warrant  of  attorney  being  pre- 
tei^v  B^Sirn"*  <^dent,  will  amend  the  plea  roll,  and  the  court  wiU  take  notice 
^c  Court  of'   ^^^^  i^  is  ^^^®  same  that  appeared,  (a) 

K.  B.  gave  leave  to  do  the  very  reverse  to  what  vras  done  in  this  case,  ma.  to  alter  the  name  ia 
the  warrant  of  attorney  to  that  in  the  declaration,  and  this  after  error  brought,  and  that  van- 
ance  assigned  for  error.    Dougl.  1 14.] 

Yelv.  38.  Cro.  But  if  the  name  of  a  stranger  be  put  into  the  plea,  this  will  be 
Jac.  13.  [The  e^fQ^^  for  [^  cannot  then  appear  to  the  court  that  the  same  auui 
rd^md  to  Ts    ^^^  appeared  did  plead^  and  then  there  was  bo  plea  pleaded ;  and 
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so  if  the  defendant's  name  be  mistaken  in  the  putting  in  his  plea,  ^y^^^  ^f  ^jj^ 
as  if  in  an  audita  querela,  the  plaintiff  surmises  that  he  entered  into  court  of  error: 
a  statute  of  300L  to  the  defendant,  for  the  payment  of  50/.  per  a^^i  the  reason 
annum  for  six  years,  to  John  Bush,  a  stranger,  if  the  defendant  S^^^"  by  Ft/- 
comes,  and  protestand.,  S^c.  j)roplac.  idem  Johannes  Biish,  instead  amendment 
of  the  defendant ;  this  is  erroneous,  because  it  does  not  appear  to  could  not  be 
the  court  that  the  plea  was  put  in  by  the  sti-anger,  to  whom  the  made  in  this 
payment  was  to  be  made,  imd  not  to  the  defendant ;  but  if  the  thrmTst^e^ 
plea  bad  been,  that  the  pra;dict,  plaintiff  'Dcnit  et  dicit,  instead  of  ^^gj  \^q^^  ^p^ 
the  defendant,  this  will  be  construed  to  be  the  misprision  of  the  cially  shewn 
clerk,  for  it  is  apparent  that  the  plaintiff  could  not  be  the  defend-  ^or  cause  of  d^ 
ant;  but  it  shall  be  supposed  to  be  put  in  by  him  that  appeared,  ^"^^t^^dow 
since  there  is  no  other  person.  and  the  judg^ 

mcnt  of  the  court  had  passed  upon  the  cause  so  shewn,  and  therefore  all  amendmenUi  were 
ousted.]     Cro,  Eliz.  904. 

4.  Of  the  Jury  Process,  and  Nisi  Prius  RolL 

If  the  venire  be  of  the  same  place*  and  in  the  same  action,  and  rtde  head  of  j 
between  the  same  parties,  all  other  faults  will  be  amended.  Jwiet. 

But  if  the  place  be  totally  misawarded,  this  is  not  helped  by  Vide  4  Ann. 
any  statute;  but  if  it  is  only  misawarded  in  part,  this  is  helped  ^*  \^'^J^*1' 
by  the  express  words  of  21  Jac  1  •  c.  1 3.  c.  is.  §5.  That 

the  award  is  to  be  at  large  of  the  body  of  the  county;  and  S  G.  S.  c.  S5.    Head  oiJwrieK 

In  ejectment,  where  the  venire  was  de  placii.  transgressionis,  Jones,  302, 

omitting  et  ejectionis  finmc,  the  court  held  the  venire  to  be  ill,  S^^*V,r®**  ^^ 
I  ^'^    "^         .    •     .1  .•         c  .'         c^  Cro.  Ehz.  959. 

because  it  was  not  in  the  same  action,  for  an  action  ot  trespass  q^^^  j^^  ^^s. 

and  ejectment  are  different,  and  there  might  be  an  action  of  Qtuere. 

trespass  between  the  same  parties ;  but  if  the  distringas  had  been 

right,  they  would  have  judged  this  venire  to  have  been  null,  and 

the  want  of  a  venire  is  aided  by  the  statute. 

If  thejurata  mentions  the  issue  to  be  deplacit.  transgressionis,  ^anV  Abr*^'' 

where  the  action  is  debt,  and  the  award  of  the  venire  and  dis-  334^  s^^.  ' 

tn'ngas  debt,  this  shall  be  amended ;  for  the  jurata  is  an  award  (a)The  award 

of  the  distringas,  in  pursuance  of  the  award  of  the  venire,  and  ?"  *^\"^^k^ 

the  venire  being  right,  the  secondary  process  (a)  ought  to  be  ^J^  the  «S- 

made  accordingly.  ,^e,  and  the 


beine  riaht,  shall  araend  the  disiringai,  which  is  the  proper  process  for  convening  the 
jurors  in  toe  King's  Bench :  So  of  the  hadeoM  corpora^  whicn  is  tlie  Common  Pleas  proceii. 
Lit.  Rep.  358,  253, 

So  if  the  sheriff  return  nomina  jurat,  inter  partes  pradict,  de  RolLAbr.soj. 

piacit.  transgressionis,  where  the  venire  is  de  placit.  debit,  this  ^^^'  ^^' ^'^^* 
shall  be  amended ;  for  in  dorso  hrevis  he  says  execuiio  istius  brevis 
patet,  Sfc.  which  could  not  be  if  it  was  not  in  the  same  action. 

The  award  of  the  venire  must  be  to  a  day  in  the  same  term.  Mo.  465. 710. 

or  to  the  next  term,  but  it  must  be  in  term,  otherwise  it  is  Danv.Ahr^5I. 
erroneous. 

But  if  the  distringas  be  without  the  day  of  nisi  prius,  or  men-  ^  ^^^'' 

tion  a  wrong  day,  if  the  jurata  roll  be  right,  the  distringas  may  ^ ^  ^^ ^••^^ 

be  amended  by  thejurata  roll.  274.  LdRayok 

95.  511.     2  LdRaym.  1144, 
P  2  So 
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Cro  C^lz.  760.        So  if  tho  return  of  the  venire  be  mistaken,  this  may  be  amended 

820.  Owen, 62.  jjy  i\^q  f>Q\\ .  and  if  the  teste  of  the  xvnire  be  out  of  term,  or  before 

Cro.  J.IC.  162.  ^^^^  pleaded,  it  is  no  error ;  for  the  teste  of  judicial  writs  being 

9  Roll.  Abr.  ^^^y  matter  of  form,  shall  not  vitiate  if  mistaken. 

200. 

Vide  head  of  If  the  number  or  qualifications  of  the  jury  be  omitted  in  the 
Juries.  venire^  it  may  be  amended  by  the  roll,  and  the  rather,  because 

these  matters  are  ascertained  by  the  law. 
Danv.  Abr.  If  there  be  a  mistake  in  the  christian  name  of  a  juror,  it  is  in- 

.•530.  Cro.  Eliz.  curable  (a),  for  the  statutes  do  not  extend  to  it,  but  only  extend 
(fl^^Buttf  the  ^^  ^^^^  surnames  and  additions,  for  there  can  be  but  one  name 
christian  name  ^^  baptism,  but  there  may  be  various  surnames  and  additions ; 
be  wrong  in      and  therefore  if  it  can  be  proved  what  person  the  sheriff  meant 

the  ditiringMty   by  his  surname  or  addition,  it  may  be  amended  and  set  right 
or  in  the  pa- 

nel  returned,  or  in  the  panel  of  the  jury  sworn,  if  it  can  be  proved  to  be  the  same  man  that 
was  intended  to  be  returned  in  the  venire^  having  there  his  right  christian  name,  it  may  be 
amended.  Roll.  Abr.  196.  197.  3  Bulstr.  18.  Hob.  64.  Brownl.  174.  See  S  Stra.  1214. 
II See  Willcs  U.  488.    12  East  R.  229.   6  Taunt.  460.  and  tit.  Juries  (I>|| 

Fide  for  this  If  the  court  on  an  insufficient  suggestion  awards  the  process  to 

headof/«rtf#.  ^^  improper  officer,  yet  this  is  aided  after  verdict,   for  that  only 

makes  an  insufficiency  in  the  return  of  the  jury,  and  insufficient 
returns  are  aided ;  for  it  was  the  design  of  the  statute,  that  if  the 
cause  was  tried  by  a  right  jury,  that  it  should  not   be  material 
what  officer  got  them  together. 
6  Co.  166.  As  to  the  nisi  prius  roil,  which  is  only  a  transcript  of  the  plea 

Jv^?u'  til*        roll  to  carry  the  issue  into  the  country,  if  it  differs  from  the  plea 

Garth,  506,  ,,    .  ^         ^  i.  ■      i  •'i  i       •  ..  ^  • 

&  Mod  211.  ^oli  in  any  matter  which  does  not  alter  the  issue  it  may  be 
S.ilk.  48,49.  amended;  but  if  it  differs  in  any  matter  which  alters  the  issue  it 
(5)  Variance  in  cannot  be  amended  by  the  plea  roll,  because  it  does  not  give  the 
ofl""*^ded  J"^8®  ^^  ^^^  prim  authority  to  try  the  matter  which  is  in  issue 
by  the  plea  roll  between  the  parties  on  the  plea  roll,  (b) 
in  indictment  for  forgery.    Barnard.  K.  B.  15S.      2  Ld  Raym.  1518.    S  Stra.  84.7. 

8  Co.  166.  As  if  the  issue  be  on  the  addition  of  the  defendant's  name, 

whether  J.S.  was  husbandman  die  impetrationis  brevis^  and  the 
nisi  prius  roll  be,  whether  he  was  husbandman  generally,  omitting 
the  words  die  impetrationis  brevisy  this  is  not  the  issue  on  the  plea 
roll ;  and  therefore  cannot  be  tried. 

Brownl.  47.  So  in  a  bond  conditioned  for  the  payment  of  a  certain  sum  at 

the  first   ■  next  ensuing  the  date,  and  on  the   nisi  pritis 

roll  the  date  be  omitted,  this  is  not  the  same  issue  as  on  the  plea 
Toll. 

Dyer,  360.  But  where  the  defendant's  name  is  omitted  in  joining  of  issue, 

this  shall  be  amended  by  the  plea  roll,  liecause  the  issue  is  not 
varied,  and  the  justices  of  nisi  prius  have  authority  to  try  it  by 
the  distringas, 

lloll.  Abr.  202,      So  where  in  an  action  on  the  case  upon  assumpsit^  the  defendant 

^^'*  (upon  the.  plea  roll)  pleads  non  assumpsit^  and  on  the  nisi  prius 

roll  it  is  non  culpabilisf  afler  verdict  the  nisi  prius  roll  shall  be 
amended  by  the  plea  roll,  for  both  pleas  traverse  the  gist  of  the 
action ;  and  the  defendant  has  the  same  advantage  m  the  non 

culpabiUsj 


(D)  Where  Proceedings  in  Civil  Clauses  amendabk,  S^v.  218 

cdpabilis^  as  in  the  non  assumpsit^  and  the  issue  is  the  same  in 
substance* 

So  in  ejectment  against  seven  defendants,  who  entered  into  the  Salk.  48.  pi.  6, 
common  rule,  and  pleaded  to  issue,  the  plea  roll,  venire^  distringas  L<1«  Raym.  94. 
and juro/a  were  right;  but  the  issue  on  the  nisi  prius  roll  was  r?    ^  sg?^* 
between  the  plaintiff  s^dfive  defendants  only;  after  verdict  for 
the  plaintiff  this  was  amended,  for  the  lessor's  title  was  the  gist  of 
the  action,  and  the  only  thing  inquirable  of  by  the  jury. 

I  So  also  in  assumpsit  against  two  defendants  where  one  had  Murphy  ▼. 
pleaded  the  general  issue,  and  the  other  had  suffered  judgment  Marlow  and 
by  de&ult,   but  the  nisi  prius  roll  stated  by  mistake  that  the  i"n'^'^' »  5- 
same  defendant  pleaded  non  assumpsit^  and  also  came  and  said 
nothing,  ^-c.  S^c.  and  it  did  not  appear  that  the  other  had  come 
in  at  all.  Lord  EUenborough  C.  J.,  on  consent  of  parties,  directed 
the  clerk  of  nisi  prius  to  make  the  proper  amendment. 

So  also  the  court  gave  leave  to  amend  the  nisi  prius  roll  by  Boys  v.  Ed- 
inserting  a  special  title  to  the  declaration  of  a  day  subsequent  to  jyeads,  2  Chitt, 
the  defendant's  coming  of  age,  he  having  been  a  minor  on  the  ^^^^'  p\^\^^^ 
first  day  of  term.  7  Terra  R.474! 

So  also  after  a  nonsuit  for  a  variance  in  an  undefended  action,  Halhead  v. 
the  Court  of  Common  Pleas  permitted  the  record  to  be  amended  Abrahams, 
andanewtrialhad.|l  Mt^^^J.^l 

it>g  the  record  to  cure  variances  under  the  9G.  4.  c.l5.  see  Pieat  and  Pleading  {B)  3- , 
aod  1  Moo.  &  Malk.  359.  253.  3  Car.  &  P.  Ca.  485.  594.  4  id.  22.  24.  Tidd  (9rh  edit.) 
SuppL  1 27. 

5.  Of  the  Verdict. 

If  the  jury  find  a  certain  verdict,  and  it  is  entered  uncertainly  («)  Where  the 
on  the  record,  if  the  judge  who  tried  the  cause  remembers  cer-  postea  is 
tainly    how   the  jury  found   it,    it  shall  be  ascertained  by  the  amendable  by 
memory  of  the  judge  (a),  and  the  verdict  may  be  made  certain  as  Jr®  "°^  ° 

the  jury  found  it.  takcrby  the 

clerk  of  assize.  Moor,  689.  Cro.  Eliz.  112.  Where  the  mis-entry  of  the  verdict  shall  be 
amended.  Vide  Cro.  Eliz.  677,  S  Jones,  211.  Special  verdict  amended  after  argument 
without  costs.  Ld.  Raym.  335,  See  Stra*  514.  l  Lev.  131.  Pottea  amended  by  judge's 
notes.  3  Stnu  1197.  1  Will.  33.  [Where  there  is  a  general  verdict  on  a  declaration,  con- 
Mating  of  different  counts,  some  of  wliich  are  inconsistent,  or  bad  in  point  of  law,  and  evidence 
has  been  given  on  the  good  or  consistent  counts  only,  the  verdict  may  be  amended  by  the 
judge's  notes.  Dougl.  561.  718.  Alitor,  it  seems,  if  evidence  has  been  admitted  on  the  bad 
or  inconsistent  counts.  Id,  362.]  ||And  accordingly  the  Court  of  King's  Bench  refused  to 
amend  the  verdict  in  an  action  of  slander,  where  one  count  out  of  four  was  bad,  since  the 
etidence  applied  equally  to  all  the  counts.  Holt  v.  Scholefield,  6  Term  R.  691.  But  where 
evidence  was  given  on  both  counts  and  the  first  count  was  bad,  but  it  appeared,  from  the 
jadge*s  notesy  that  the  damages  were  calculated  merely  on  evidence  applicable  to  the  second 
count,  which  was  good,  the  Court  of  Common  Pleas  refused  to  arrest  the  judgment.  Williams 
V.  Breedon,  1  Bos.  &  Pull.  329.||  [An  amendment  by  the  jurlge's  notes,  it  was  formerly 
bolden,  could  not  be  made  after  judgment.  Id.  703.  But  it  seems  now,  that  it  may  be  made 
at  any  time,  even  after  final  judgment,  and  a  writ  of  error  brought.  S  Term  H.  749.  A 
mistake  in  not  entering  up  a  verdict  ou  one  of  the  issues,  allowed  to  be  amended  by  the  judge's 
notes,  after  error  brought  for  that  reason,  and  joinder  in  error.  Id,  659.]  l|But  when  the 
application  was  made  after  a  lapse  of  eight  years  from  the  trial,  and  the  defendant  had  since 
rewencd  the  judgment  on  error  for  the  badness  of  one  count  of  the  declaration,  the  Court  of 
King's  Bench  renued  the  amendment.  Harrison  v.  King,  1  Barn.  &  A.  161.  But  in  a  late 
( 3ie  in  auurapiit  some  of  the  counts  were  bad  and  some  good ;  and  the  jury  having  found  a 
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Tcrdict  for  the  plaintiff  with  general  damages,  upon  evidence  applicable  to  all  the  counts,  the 
Court  of  Common  Pleas  after  error  broiiglit,  r.nd  argument  in  K.  B.,  amended  the postea  by 
the  judge's  notes,  by  entering  the  verdict  for  the  plaintiff  on  the  first  count,  and  for  the  de- 
fendant on  the  others.  Richardson  v.  Mellish,  11  Moo.  104.  sBing.  354.  And  they  amended 
the  judgment  roll  by  the  amended  poitea^  after  the  jud^ent  had  been  reversed,  and  the 
reversal  entered  of  record  in  the^  court  of  error.  11  Moo.  119.  3Bing.  346.;  and  see 
7  Bam.  ft  C.  819.  S.  C.  After  verdict  in  ejectment  brought  for  a  messuaee  and  tenemerU^  and 
pending  a  rule  to  arrest  the  judgment,  the  court  will  give  leave  to  enter  the  verdict  according 
to  the  judge's  notes  for  the  matvage  only,  without  obliging  the  plaintiff  to  release  the  da- 
mages. Goodtitle  v«  Otway,  8  East  R.  557.  The  court  will  not  amend  a  verdict  accorcUng  to 
the  notes  of  an  arbitrator.  1  Chit.  R.  283.  The  application  to  amend  by  the  judge's  notes 
should  be  made  to  the  judge  who  tried  the  cause^  and  not  to  the  court.  Tbid^,  and  i  Barn.  & 
A.  161.;  and  see  tit.  Verdict  (D)  and  (L).|| 

Ckk  Car.  338.       As  if  in  debt  for  19/.  105.  the  plaintiff  declares  upon  a  lease  of 

m1*°*  "^         copyhold  lands,  rendering  S8Z.  per  annum,  and  upon  a  lease  of 

udceSl     "        freehold  land,  rendering  20*.  per  annum,  and  demands  19/.  for 

half  a  year's  rent  of  the  copyhold,  and  10^.,  for  the  freehold; 

and  upon  nihil  debet  pleaded  it  was  found  for  the  plaintiff,  quoad 

the  10^.  for  the  freehold,  and  for  the  defendant  quoad  the  19/. 

for  the  copyhold ;  but  in  the  postea  it  was  returned,   that  they 

found  for  tiie  plaintiff  quoad  lOs.  part  of  the  said  19/.  10s.  and 

quoad  the  residue  nil  debet ^  so  that  it  was  altogether  uncertain 

which  of  those  rents  were  paid ;  yet  if  the  judge  that  tried  the 

cause  remembers  that,  quoad  the  copyhold  rent,  the  jury  found 

for  the  defcndnnt,  and  quoad  the  freehold  for  the  plaintiff^  the 

postea  shall  be  amended  accordingly. 

ftolL  Rep.  82.        Also  a  special  verdict   may  be  amended  by  the  minute  or 

Roll.  Abr.  207.  notes  taken  by  the  counsel  or  clerk  of  assize  la\  after  a  writ  of 
Hetl.  52.  Lit.    ^^^^^  K,,^„^i,f "^  ^ 

Rep.6i.  Cro.    error  brought 

Car.  144.  4  Co.  52.  Salk.  47.  pi.  4. 48.  (a)  But  though  a  verdict,  general  or  special,  may 
be  amended  by  the  notes  in  the  book  of  the  clerk  of  assize,  if  there  be  a  misprision  ;  yet  this 
cannot  be  done  in  a  criminal  case.  Salk.  B3,  pi.  19.  47.  S.P.  Ld.  Raym.  141.  1 1  Mod.  84. 
||and  Stra.  844.  2  Hawk.  P.  C.  922.  coft^r<i.||  [And  see  DougU  362.  where  a  mistake  in  the 
▼erdlct  in  a  criminal  case,  was  corrected  from  minutes  signed  by  the  jury.  In  Bunb.  S8J.  a 
mistake  in  a  special  verdict  on  an  information  of  seizure,  amended  by  minutes,  after  one  argu-> 
ment.]     ||See  tit.  Verdict  (X>)}\ 

[The  point  in  But  nothing  can  be  added  to  the  minute  or  notes,  though 
this  clause  was  never  so  strongly  proved  by  the  evidence,  because  that  would  be 

not  touched      ^  subject  the  jury  to  an  attaint  for  a  fact  that  was  never  found 

upon  m  any  of ,       ,  -^  J     •' 

tbepassa^re-  hy  them. 

f«nred  to  in  the  former  editions.]    || Attaints  are  now  abolished  by  6  G.  4.  c.  50.  §  GO.|| 

(E)  What  Defects  may  be  amended  or  aided   after 

Verdict :  and  herein, 

1.  Of  the  Want  ofsiifficient  Cetiaitity  in  the  Plaintiff^s  Ueclar^ 

ation,  ifi  not  setting  forth  his  Cause. 

For  this  mde  A  VERDICT  cures  not  only  such  defects  as  may  be  called  art!* 

head  of  ^rror;  ficial  defects,  and  come  within  the  purview  of  the  several  sta- 

||and  se&ani^t  tutes  of  amendments  and  Jeqfaily  but  aJso  natural  defects,  or  the 

and^i  WilL^*'  omissions  of  the  parties  in  their  allegatious,  which  must  be  pre- 

SaDd.237.*  sumed  to  have  been  given  in  evidence  to  the  jury ;  odierwise  they 

ei  ieq.  notii  could  not  have  found  a  verdict  for  the  party. 

(5thedit.||  The 


What 
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The  chief  intent  of  all  the  statutes  ofjeqfaib  seems  plainly  to  be,  [After  verdict, 
that  the  wrong  pleading  of  any  collateral  matters  not  essential  to  J^n/J*  J^f^hT '" 
the  action,  should,  afler  the  expense  of  a  trial,  and  verdict  for  counts  of  the 
the  party,  be  aided,  but  not  to  extend  to  matters  of  substance,  defendant's 
or  whatever  is  essential  to  the  gist  of  the  action ;  ior  this  would  name  instead  . 
haveroined  all  proceedings  in  &e  courts  of  justice;  besides,  had  jj".^^tttw 
such  essential  part  been  set  foith,  it  might  occasion  a  contrary  piu8age.3WiU« 
verdii^t;  neither  can  the  jury  be  attainted  for  a  false  verdict  43.] 
on  the  uncertain  all^ations  of  the  parties,  for  it  cannot  appear 
whether  the  damages  given  by  the  jury  be  proportionable  to  the 
demand  or  not. 

Whatever  therefore  appears  to  be  essential  to  the  gist  of  the  Vide  tit.  PUom, 
action  cannot  be  cured  after  verdict;  for  the  law  requires  that  f"^^*^" 
all  substantial  facts  shall  be  laid  in  proper  time  and  place,  so  that  ^lod.  sss. 
the  defendant  may  traverse  them  distinctly  if  he  pleases ;  for  as  ||and  tit.  Fer- 
he  may  traverse  die  whole,  so  he  may  traverse  each  substantial  diet  (X}.|| 
part,  in  order  to  put  the  weight  of  the  cause  on  any  one  thing 
that  will  put  an  end  to  the  cause. 

But  as  this  matter  is  more  fully  treated  of  under  the  heads  of 
Error  and  Pleas  and  Pleadings^  we  shall  here  only  observe,  that 
the  difference  in  all  the  cases  on  this  head  turns  upon  what  is  sid)- 
stance^  and  what  is  form;  which  must  be  determined  in  every 
action  according  to  its  nature. 

2.  Of  Repugnancy  and  Surplusage. 

Surplusage  does  not  vitiate  after  verdict,  according  to  the  Htrju<v 
maxim,  utile  per  inutile  non  vitiatur;  and  therefore,  if  such  sur-  jpieataml 
plusage  is  repugnant  to  what  is  before  alleged,  it  is  void ;  as  if  in  Pleadings  (I], 
trover  the  plaintiff  declares  that  he  was  on  the  4th  of  March  ^-11 
possessed  of  goods,  and  that  afterwards,  scilicet  the  Ist  of  Marchy  S'gg'^^*  ^^* 
they  came  to  the  hands  of  the  defendant,  who  converted  them. 

So  in  ejectment,  the  plaintiff  declared  on  a  lease  made  to  him  Yelv.  94. 
the  Sd  cf  May^  and  that  the  defendant  pos^^^,  scilicet  Istof  Jl/oy,  Cdrth.288y. 
ejected  him ;  this  was  held  good  after  verdict ;  for  by  the  postea  269. 
it  appears,  that  the  defendant  committed  a  tort  on  the  plaintiff's 
title ;  and  when  he  says  a  repugnant  day,  it  is  as  if  he  had  laid 
none ;  and  if  no  day  be  laid,  it  shall  be  intended  after  verdict, 
that  the  tort  was  committed  before  the  action  brought;  for  it 
would  be  very  foreign,  after  verdict,  to  intend  that  the  action 
was  brought  by  the  spirit  of  prophecy,  for  a  wrong  to  be  com- 
mitted afterwards;  besides,  the  jury  could  not  take  cognizance 
of  any  fiurt  done  since  the  action  brought,  for  that  was  not  in 
issue. 

In  debt  on  an  obligation,  the  defendant  pleads  payment  of  50/.  Cro.  Jac.  549. 
\^  Junii  II  Jac.  according  to  the  condition ;  the  plaintiff  replies  [See  Cro.  Jac. 
quod  non  solvit  SQL  prtsdict.  1 4  August,  anno  1 1,  suprad.  quas.  ad  ^®^-'  ^hcrc 
emdem  diem  solvisse  debuissety  et  hocy  &c.,  the  verdict  found  quod  riJ^n^*  kTthe 
wn  sdtoit pnedict.  14  Juniiprout  the  defendant  had  alleged ;  the  quantum  of 
objection  here  was,  that  no  issue  was  joined,  because  they  do  not  the  demand 
meet  in  the  time  the  money  was  paid ;  but  the  word  August  is  was  holden  to 
plainly  surplusage,  for  when  he  said  quod  non  solvit  prccdict.  14    ®  ^®*J 
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diCi  it  is  a  sufficient  traverse  without  the  word  August^  and  August 
is  plainly  repugnant  to  the  word  pradict.,  tor  pradict.  refers  to 
June;  and  sudb  surplusage  being  a  repugnancy  to  what  was  be- 
fore, material,  was  idle  and  void. 
Where  the  But  if  there  be  a  repugnancy  in  any  point  material,  there  it  is 

ref^e^uS^     not  helped  by  a  verdict,  unless  the  verdict  appears  to  have  been 
repugnant        given  on  a  different  part  of  the  declaration. 
party  vide  Sand.  S69.  886.,  and  head  of  Pfetu  and  Pleadings. 

Cro.  Jac.  264.  If  the  replication  be  repugnant  to  the  declaration,  it  makes  the 
band.  116.  declaration  bad,  because  the  subsequent  pleading  falsifies  the  de- 
claration ;  as  if  a  man  declares  on  a  bond  made  1  Marth\  if  the 
plaintiff  replies  that  the  bond  was  delivered  SO  Martit\  this  faki- 
fies  the  declaration ;  because  it  could  not  be  made  the  first ;  so  if 
the  rejoinder  falsifies  the  bar,  the  bar  is  vicious. 

8.  Of  Insufficient^  in  the  DefendanCs  Bar. 

Cro.  Eli2. 778.       As  the  plaintiff's  action  must  have  all  essentials  necessary  to 

maintain  it,  so  the  defendant's  bar  must  be  substantially  good ; 
and  if  the  gist  of  the  bar  be  naught,  it  cannot  be  cured  by  a  ver- 
dict found  for  the  defendant;  but  it  found  for  the  plaintiff,  he 
shall  have  Judgment,  either  for  the  badness  or  falsehood  of  the 
bar;  but  if  it  be  b.^d  cnly  in  form,  a  verdict  will  cure  it :  and  if 
the  gist  be  traversed,  all  collateral  circumstances  will  be  intended 
after  a  verdict 

J  Co.  43.  Thus  in  an  action  of  debt  on  a  single  bill,  the  defendant  pleads 

jRc'377  *S  C    P«yn^^'^' ^'ithout  an  acquittance,  and  it  is  found  for  the  defend- 
cited.    *   *    '  ?"^  ^f-  .  ^  ^'^°^'  ^^^  ^^^^  judgment,  because  the  gist  of  the  plea 

IS  bad,  since  the  obligation  is  in  force  till  dissolved  eo  lignmine 
quo  Ugatur,  and  the  acquittance  under  the  seal  of  the  plaintiff  is 
the  gist  of  the  bar ;  but  if  it  had  been  found  for  the  plaintiff,  he 
should  have  judgment,  because  the  bar  was  not  only  bad  in  sub- 
stance,  but  found  false. 
me  head  of         But  if  the  bar  be  only  bad  in  form,  a  verdict  will  supply  it :  as 

Siw  (I)         ""        ]  ^?  ^  ^'°"^  conditioned  for  payment  of  100/.  25  Junii 

prox.,  and  the  defendant  pleads  pavment  on  the  20th  of  June. 
and  it  IS,  according  to  the  plea,  found  that  he  did  pay  it  the 
20th ;  though  this  bar  be  bad  in  form,  because  it  does  not  follow 
the  condition,  and  the  plaintiff  might  have  taken  advantage  of  it 
on  a  special  demurrer,  yet  the  verdict  having  found  payment  be- 
fore the  day,  that  in  law  is  payment  at  the  day,  and  the  substance 
IS  found. 

4.  Of  immaterial  and  informal  Issues. 

K££'  ^  verdict  cannot  help  an  immaterial  issue  (a) ;  for  if  what  is 
(M).||  Lev.  maleriai  m  the  pleadings  be  not  put  in  the  issue,  it  is  not  made 
32.  Carth.  necessai7  to  be  proved  on  the  trial ;  or  if  it  be  alleged  and  proved, 
.^71.    (a)  An     yet  if  It  appear  insufficient,  so  as  not  to  be  decisive  between  the 

Lrelt'^here  P*'^^^'*  .^*if  ^^^^l^'  ^'l'  ^e  no  good  foundation  for  the  judgment ; 
what  is  mate.     ^^^  ^"  informal  issue  is  helped  by  the  verdict. 

rially  alleged  by  the  pleadings  is  not  traversed,  but  an  issue  taken  upon  such  a  poiat  as  will  not 

determine 
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cletermine  the  meriu  of  the  cause;  and  an  ^ttdonud  itsue  is  where  it  is  not  traversed  in  a  right 
manner.  Brownl.  2i9.  Cro.  Eliz.  227.  2  Mod.  137.  10  Mod.  19.  11  Mod.  S.  Ld  Raym.  168. 
'iStni.933.  3  Barnard.  E.  B.  55.  2Stra.  1011.    ||3  Bos.  &  Pull.  S48.|| 

If  the  plaintiS*  declares  on  a  promise  to  find  the  plainti^  his  »  Leon.  65. 
wife,  and  two  servants,  with  meat  and  drink  for  three  years,  on  Kirleeand 
requeiit ;  the  defendant  pleads  that  he  promised  to  find  the  plain*   195/s.C. 
tiff  meat,  ($r.  absque  hoc^  that  he  did  promise  to  find,  ^r.  for  three  cited.  Godb. 
years   next  following,    and  hoc  petit^  ^c.  and  verdict   for  the  5e.  8.  C.  cited. 
])laintiff;  yet  he  shall  not  have  judgment,  because  the  promise 
in  the  declaration  is  laid  to  be  on  request,  which  promise  is  not 
traversed  in  the  same  manner;  besides  the  plaintiff  in  his  replica- 
tion alleges  a  promise  next  after  he  was  married,  which  is  not  the 
same  the  defendant  traversed ;  so  that  they  are  not  at  issue  a  point 
traversed  in  bar,  since  the  bar  is  for  a  contract  for  three  years  on 
request,  and  the  replication  for  a  contract  for  three  years  next 
ensuing  the  marriage,  and  non  constat  by  the  verdict,  which  of 
the  contracts  was  proved  on  the  trial. 

So  in  trespass,  the  defendant  pleads  an  accord  between  the  Roll.  Rep.  86. 
plaintiff  and  J.  &  of  the  one  part,  and  the  defendant  of  the  other 
part ;  the  plaintiff  replies  quod  non  hahetur  talis  concord,  between 
the  plaintiff  and  defendant,  qualts  the  defendant  had  alleged ;  and 
issue  joined  and  verdict  for  the  plaintiff;  yet  he  shall  not  have 
judgment,  because  he  does  not  traverse  the  same  accord  that  is 
set  out  in  the  defendant's  bar,  but  puts  another  accord  in  issue, 
not  alleged  in  the  defendant's  bar,  viz»  between  the  plaintiff  and 
defendant  only. 

So  in  debt  on  a  bond  conditioned  for  the  payment  of  105/.  the  Cro.  Jac.  585. 
defendant  pleads  payment  of  lOOL  secundum /o^Tnam  et  effectum  Sandbank  and 
amditioniss  the  plaintiff  replies,  non  solvit  prcedict.  105L  this  is  Turvy,Cro. 
an  immaterial  issue  (a),  not  aided,  for  the  plaintiff  has  not  tra-  ^^^'11^^'^' 
versed  the  same  payment  that  is  in  the  defendant's  plea.  error.  Hob?^° 

173.  S.  P.  adjudged,  (a)  But  where  an  issue  is  decisive  between  the  parties,  though  not  so  apt, 
it  ihaU  be  cured  after  verdict.  Fide  2  Jon.  184.  Cro.  Jac.  44*  435.,  and  heads  of  Error^  and 
Picas  and  Pleadingt ;  ||and  see  2  Will.  Saund.  31 9.  a.  b.|l 

If  an  issue  be  on  a  point  that  is  impossible  in  stibstance  and  Cro.  Car.  78. 
nature  of  the  thing,  it  is  not  cured  by  the  verdict ;  but  if  it  be  P"**chase  and 
only  impossible  in  the  manner  and  Jbrm  of  it,  a  verdict  will  cure  hclS.C."*** 
it;  as  in  debt  on  a  bond  conditioned  for  the  payment  of  100/.  on  Laich.isis. 
the  Slst  of  September^  and  defendant  pleads  payment  at  the  day,  S.  C.  Noy,  86, 
and  it  is  found  against  him,  the  plaintiff  shall  have  judgment:  ?^jS.C.  ad- 
because  the  payment  is  what  is  material,  and  the  day  impossible,  ^^  ^^  ' 
and  is  altogether  idle  and  void ;  for  not  being  paid  before  the  end 
of  that  month,  the  obligation  is  absolute. 

In  an  action  of  assault  and  battery,  the  defendant  pleads  that  Sid.  444. 
the  plaintiff  neglected  his  service,  per  quod  moderati  castigavit :  Vent.7o.2Keb. 
the  plaintiff  replies,  quod  non  moderate  castigavit^  and  the  issue  ^23*  (^)  Where 
found  for  the  plaintiff;  though   this  be  an   informal  traverse,  onan«^?e 
being  (6)  rather  a  traverse  of  the  chastisement,    than  of  the  pregnant, 
moderate  manner  of  doing  it,  and  the  right  traverse  should  have  though  bad  on 
been  de  injuri&  sua  propria  absque  tali  causA  ;  yet  after  verdict  it  *  ^^^T**^*  ** 
is  good,  because  the  jury  have  ascertained  that  he  did  not  beat  ^^  VidtCka, 
him  moderately.  Jac.  87.  and 

head  of  Pleat  and  Pleading*,  (16.) 

In 
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Noy,  56.  In  an  action  of  debt,  if  not  guilty  be  pleaded,  and  there  be  a 

fvwh  ***  t  '^^^^^^^  ^'^^  ^^®  plaintiff,  it  shall  be  aided  by  the  statute;  because 

malty  was  °^  being  an  ill  plea  (a),  and  a  &lse  one,  the  plaintiff  ought  to  have 

pl«[[ded  to  an  bis  judfirment,  both  for  the  badness  of  the  plea  and  tor  its  false- 

aumwtpiU,yet  hood ;  but  if  the  verdict  had  been  for  the  defendant,  yet  the 

^^^dirm^L  P^^'^^  should  have  judgment,  because  the  decIaraUon  is  not 

thoi^iSbi-  answered  by  the  plea,  (i) 

proper  plea.  Cro.  Eliz.  470.  ||2  Salk.  734.  8  Stra.  108S.||  S  Roll.  R.  S68.  coni.  In  debt 
acainst  an  executor  upon  the  bond  of  his  testator,  the  defendant  pleads  non  ett  factum,  &c. 
Hardr.  458.  In  an  action  of  co?enant,  on  a  covenant  that  C,  was  seised  in  fee,  and  assigns 
for  breach  that  C.  was  not  ^seised  in  fee,  et  sic  mfregU  convenHonem  ;  though,  in  covenant,  the 
defendant  ought  to  traverse  dther  the  deed  or  the  breach,  and  botii  cannot  be  involved  in 
i^of^  fieg^  convenHonem,  because  the  gist  of  the  action  lies  on  the  deed,  which  must  be 
traversed  b^  itself,  yet  when  the  defendant  pleads  a  bad  plea,  which  is  found  against  him, 
the  plaintiff  may  have  Judgment  either  for  the  insufficiency  or  falsity  of  the  plea.  Sid.  289. 
Lev.  183.  S.  C. ;  vide  Moor,  399.  Cro.  Eliz.  457.  2  Leon.  1 1 6.  S.  P.  {b)  Qk.  If  in  debt  on  a 
penal  statute,  as  for  not  setting  forth  tythes,  for  usury,  &c.  not  gtulty  would  not  be  a  good 
plea,  though  nil  debet  is  the  proper,  formal  plea.    1  Term  R.  462.] 

VLclHL  Abr.  200.  If  on  an  issue  tendered  by  the  plaintiff,  the  defendant  joins  the 
Yelv.  65.  S.P.  scilicet  (a)  by  the  plaintiff's  name,  or  the  plaintiff  joins  the  scilicet 
^^ired^^'  by  the  defendant's  name,  to  an  issue  tendered  by  the  defendantf 
Cro.£Hz!752.  ^^  ^\^^  be  amended,  there  being  a  negative  and  af&rmative 
8.  P.  adjudged,  before,  between  the  plaintiff  and  defendant,  which  b  the  pattern 
Palm.  524.  whence  the  joining  that  issue  is  to  be  taken ;  there  is  a  sufficient 
^v.  per  cur.  ^^y  whence  this  may  be  amended,  it  being,  from  the  nature  of 
joining  bsue  ^^  thing,  a  plain  mistake  of  one  man's  name  for  another, 
upon  an  information.  Stile,  167.  l|(c)This  is  a  mistake  for  timRt'^r,  In  a  case,  2  Stra.  1 1 17.9 
wnere  a  similar  error  appeared  at  the  trial,  the  Chief  Justice  dismissed  the  jury ;  but  in  a  sub- 
sequent case  the  court  refused  to  arrest  the  judgment  on  this  ground.  3  Burr.  1793.; 
and  the  want  of  a  similU^r  is  now  held  amendable.  Cowp.  407.  2  Chitt.  R.  25. ;  sed  vide 
Q  Bro.  &  B.  l.B 

(F)  Of  amending  the  Judgment 

Leon.  154.  TT  is  a  general  rule,  that  the  court  will  make  no  amendment 
8  Ck).  IS8.  that  will  defeat  a  judgment,  the  statutes  allowing  amendments 

Sn  52of  Id.  '"  affirmance  of  judgments  only. 
Itajrm.  S65.  6  Mod.  16»  69.  Comb.  354. ;  but  see  now  5  6. 5.  c.  17.  tvprh. 

Roll.  Abr.  537       But  in  affirmance  of  the  judgment,  the  judgment  itself  may  be 

set  right  and  amended  by  another  part  of  the  record,  in  a  fact 

which  appears  to  be  the  misprision  or  neglect  of  the  clerk,  as  ia 

the  mistake  of  the  names  of  the  parties ;  so  in  debt  against  A.  and 

the  judgment  is  quod  pnedictus  B.  capiatur^  when  it  should  have 

been  pradict.  A^  this  shall  be  amended. 

Vent  SI 7.  So  in  ah  action  brought  by  Eobert  Meredith^  and  the  judgment 

^  *^  of*   ^  entered,  was  quod  pradicl,  Cardus  Meredith  recuperet^  and  the 

error  from        court  held  this  amendable,  being  only  the  fault  of  the  clerk,  the 

Ireland:  and     misprision  being  only  in  the  name,  which  was  right  in  the  rest 

see  Cowp*  841.  of  (he  record,  whicn  was  before  the  clerk,  ami  should  have 

SSrtrf         directed  him. 

Kin[|^B  Bench,  in  this  countiy,  amended  a  record  in  ejectment  from  thence,  bv  entailing  the 
term.]  Vide  several  cases  to  this  purpose,  Cro.  Eliz.  400. 864.  Hob*  327.  Moor,  361.  697. 
Hot  41.  BrowDl.56.  Raym.39.  Comb.  64. 

So 
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So  if  in  an  action  of  debt  upon  an  obligation  against  Rob,  H,  ^     ^ 
conditioned  that  if  Henry  H.  or  Hob.  H.9  the  defendant,  should  Peiham  and 
pay,  4*^.  judgment  is  entered  that  the  plaintiiFr^oip^^/  debitum  ei  Heming.  A 
dantna  against  the  said  Robert^  et  pripdicius  Henricus  in  miseri^  judgment  quod 
cordia  ,•  where  it  should  have  been  Robert^  for  Henry  was  no  P^^^^^  ^^ 
party  to  the  record ;  this  shall  be  amended,  for  it  is  only  the  inttead  of     * 
mistake  of  the  clerk.  pnedicL 

Arthurut^  nmended  after  twenty  yean'  standing.  4  Mod.3?U   12  Mod.  JSi.    S  Stnu  1132, 

1156.  1182. 

As  to  amending  the  judgment  by   the  docket,  it  is  to   be  Cre.  Car.  574. 
noted,  tliat  before  the  statute  4  &  5  W.  &  M.  c.  2.  which,  for  ^^^^' 
the  security  of  purchasers,  requires  that  all  judgments  should  be  |  Wi]8*6i. 
(locketed,  the  courts  used  to  amend  both  the  judgment  and  the  9  Stra.  1209. 
docket,  where  there  were  sufficient  instructions  to  amend  by ;  but 
now  the  docket  cannot  be  amended  ;  and  therefore  if  there  be  a 
ililse  docket,  which  is  as  none,  though  a  right  judgment,  the  pur- 
chaser is  safe,  and  die  party  grieved  must  take  his  remedy  against 
the  officer  for  not  docketing  it  truly. 

In  a  quare  impedit  for  the  presentation  of  a  vicarage^  and  the  Hob.  327. 
judgment  is  quad  recuperet  ccclesiam^  this  shall  be  amended  (a),  Hut.  4i.  Cro. 
bein^r  the  mistake  of  the  clerk,  who  had  sufficient  instructions  ^^'J^?'  ^:  9; 
fronTihe  postea  to  enter  it  right.  SL^'^e^ 

judgment  was  entered  quod  recuperet  tbe  sura  in  the  declaration, pro  misit  et  cu$iagn$,in%tead of 
pro  debito  pnedict,,  and  amendea.  Vent.  152.  In  debt  against  an  attorney  by  bill,  the  judgment 
is  quod  querens  nil  capiat  per  dretv,  where  it  ought  to  be^^  hUkmiy  yet  it  shall  be  amended. 
Roll.  Abr.  SOS.  Cro.  Car.  580. 

So  if  judgment  be  against  a  man  and  his  wife,  and  the  judg-  Hob.  127. 
ment  is  that  the  wife  is  in  misericordia^  and  not  the  husband,  this  ^^^^\  ^^^' 
is  amendable  by  the  paper-book  that  is  right*  BrownL*i6.  ' 

Roil.  Abr.  20G.  215.  S.  C. 

In  ejectment  brought  by  two,  if  judgment  be  entered  that  the  2  Jones,  199. 

ElaintiiFs  reaiperet^  this  is  a  plain  mistake  of  the  clerk,  and  shall  1^*^®"^  J"<^- 
j  J  -^  '-  '  ment  was  en- 

e  amended.  ^ered  a^'nst 

executors  de  boms  wopriu  instead  of  de  bonis  testaioris,  and  error  brought  upon  it ;  this  being 
considered  as  merely  tne  blunder  of  the  clerk,  was  amended  after  argument  in  tbe  Exchequer* 
chamber.  5  Burr.  2730.  2  Lev.  22.]  HAnd  see  Green  v.  Rennett,  1  Term  R.  783.  But  v^ere 
an  executor  pleaded  a  false  plea  of  judgment  recovered,  and  tbe  plaintiff' entered  up  the  judg- 
ment for  debt  and  damages  ae  botdt  tesUUoriSf  et  ti  non,  de  bonis  proprOs,  and  words  were  after- 
wards interlined  (it  did  not  appear  by  whom)»  by  which  the  judgment  de  bonis  proprOs  was 
confined  to  the  damage  alone,  the  Court  of  C.  P.  refused,  on  motion,  to  strike  out  the  words 
interlined,  the  judgment  being  of  six  years'  standing,  and  the  amendment  going  to  Jix  the 
executor**  liability,  whereas  in  the  case  in  5  Burr,  it  was  to  discharge  it.  Burroughs  v.  Ste- 
phens, 4  Taunt.  554.   1  Marsh.  21  l.Q 

If  the  damages  de  incremento  be  mistaken  by  the  clerk  (d),  the  j^^i,  Abr 
court  will  amend  it  by  the  judgment-book,  because  that  was  a  (fi)  As  where 
suflfcient  instruotion  to  tbe  clerk  to  have  entered  the  judgment  tbe  jury  found 
by,  and  there&re  it  was  his  misprision  not  to  go  according  to  his  ^?11  the  plain 
instructions,  which  may  be  rectified  and  amended.  2#.'d^am^e8^ 

and  so  anich  for  costs,  and  the  clerk,  in  entering  thereof,  says  2#.  for  damages,  and  so  much  for 
CDtts,  and  so  much  pro  inerewento,  qiuB  in  Mo  se  otHngwU  to  so  much ;  in  which  sum  the  2#.  i^ 
not  comprehendedi  this  shall  be  amended.  3Bul8t.ll4.  8  Co.  162.  Palm.  509.  Dyer,  55. 
lioll.  Rep.  272.;  and  vide  like  amendments  in  declarations,  where  tbe  touU  sum  is  miscast. 
Bolstr.171.179.  2Bulstr.  149.   Yelv.  5.  Noy,  44.  Poph.  209. 

(Where  the  jury  by  mistake  gave  damages  in  a  penal  action  Hardy  v. 

in    Cathcart, 
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1  Manh.  180.;  in  the  Comxnon  Pleas,  and  error  was  thereupon  brought,  the 
and  see  Good-  Court  of  Common  Pleas  allowed  the  plaintifT  to  amend,  by 
^*U®  ^'  ^^^^y>  entering  a  remittitur  of  damages  on  the  record,  and  making  the 
8  hMi^  3    .      transcript  conformable. 

Pickwood  V.  '^^^  where  a  verdict  is  given  for  a  greater  sum  than  the 
Wrisht,  1  H.  amount  of  damages  laid  in  the  declaration,  and  for  that  cause 
Black.  649.  error  is  brought,  the  court  will  allow  the  plaintiff  to  amend  the 
^**' 4^M  l"  j**^g™®"t  and  transcript,  by  entering  a  remittitur  for  the  excess, 
&  S.94.S  and  ®^  Paying  the  costs  of  the  writ  of  error, 
see  8  Barn.  & C.  902.  4  Dow. & Ry.  566.  1 1  Price,  410.  5  Bing.546.  9  Chitt.R. 24. 
Dunbar  v.  Where  the  defendant  was  entitled  to  treble  costs  under  the 

Hitchcock,  ^  Mutiny  Act,  and  entered  up  his  judgment  for  treble  costs  gene- 
and^see  *  *  rally,  without  stating  on  what  ground  he  was  entitled  to  them, 
8  Taunt.  5S4,  the  Court  of  Common  Pleas  refused,  after  error  brought  in  the 
5Cbitt.R.30.   King's  Bench,  to  amend  the  judgment  by  striking  out  the  word 

« treble." 
3  Maule  &S.         But  a  writ  of  error  being  afterwards  brought  from  the  King's 
^'AA  *"^*^    Bench  into  the  House  of  Ixirds,  the  Court  of  King's  Bench,  on 
^di  e^n'        motion,  allowed  an  amendment  to  be  made,  by  inserting  the  cer- 
tificate of  the  judge  who  tried  the  cause,  allowing  the  defendant 
treble  costs.  , 

MelHsh  V.  Where  a  general  verdict  was  given  in  Common  Pleas  for  the 

^B**"  &  C  P^^tiff  on  a  declaration  consisting  of  several  counts,  some  of 
819.  The  *  which  were  bad  in  law,  and  the  evidence  applied  to  all  the 
amendment  **  counts,  and  the  Court  of  Common  Pleas,  after  eiTor  brought 
was  made  io  and  after  argument  of  the  error,  amended  the  postea  by  the 
K^  ''t^^Bencii  J"^8®*s  notes  by  entering  a  verdict  for  the  plaintiff  on  the  first 
and  the  case  '  count,  and  for  the  defendant  on  the  others,  and  also  amended 
is  DOW  pending  the  judgment  roll  in  Common  Pleas  by  the  amended  postea 
before  the  o/?^  judgment  had  been  reversed  in  the  King's  Bench ;  it  seems 
LorchT  ^^  ^^^  court  of  error  (King's  Bench)  was  bound  to  amend  the 

record  by  the  amended  record  of  the  Common  Pleas.  || 
Roll.  Abr.  f  06.       In  ejectment,  if  the  judgment  is  entered  quod  querens  recuperet 
jjSee  a  East,      ^^  damages  and  costs,  and  not  quod  reaiperet  terminum^  as  the 
^^^'"  case  is,  this  shall  be  amended,  though  this  be  but  an  action  of 

trespass  in  its  own  nature. 
Roll.  Abr.  205.       If  a  judgment  be  given  on  demurrer  against  the  plaintiff,  and 

In  the  award  ^^  entry  of  the  judgment  is  of  a  nonsuit  instead  of  a  judgment 
ot  a  repleader    •••'         ^I'liii  ii  .^t? 

for  the  error     ^"  demurrer,  this  shall  be  amended. 

of  the  defendant's  plea,  it  was  entered  quiapUuitum  e»t  tufficiau  in  lege^  instead  of  quia  minus 
student  e*t^  and  the  court  held  this  not  amendable  (though  it  was  right  in  the  paper-book 
between  the  pajtiet);  but  Popham  and  Granville  eontr^.  Owen,  19.  And  Qu*  If  those  eantrd, 
were  not  right? 

sSand.fiS!).  If  in  replevin  the  defendant  demurs  to  the  plaintiff's  plea  in 
^^a^L^°  ^?.?^  bar  to  the  defendant's  avowry,  and  judgment  is  entered  quod  visis 
amended^a^er*  P^^^^^i^s^  &c«  videturjusticiariis  quod  pUicitum  pradict»f  &c«  minus 
a  writ  of  error  sufficiens^  &c.  but  (hese  words,  ideo  considercUum  est  quod  tbe 
brought,  and  plaintifF  nihil  capiat  per  breve  suum,  sed  sit  in  misericordia  ct 
fa^  t  offi^"^  p"^d/c/.  defendant  eat  inde  sine  die  are  totally  omitted,  yet  this- 
accordingly.      ••^^^l  be  amended. 

Raym.  39.  S.P- cited.    Sid.  70.  cited.    [Where,  in  replevin,  the  defendant  made  cognizance 
for  rent  in  arrear,  and  the  jury  found  for  him,  and  damages  to  the  amount  of  the  rent 

clattnted 


(G)  At  what  Time  the  Amendment  must  be  made,  S^v.  SSU 

claimed  in  the  cognisance ;  but  did  not  find  either  the  amount  of  the  rent  in  arrear,  or  the  value 
of  the  cattle  distrained,and  judgment  was  entered  for  the  damages  assessed,  he  was  permitted 
to  amend  his  judgment,  and  to  enter  sl  ^yxdgvaent  pro  retomo  habendo.  Rees  v.  Morgan,  5  Term 
R.  549.] 

If  judgment  is  given  upon  a  demurrer,  and  a  writ  of  enquiry  3  Mod.  112. 
awarded,  but  in  the  entry  thereof  upon  the  roll,  these  words  per 
sacramentum  duodecim  proborum  et  legalium  kominum  are  left  out, 
this  shall  be  amended. 

In  debt  upon  a  muttiatus  the  judgment  was  entered  up  as  of  Saik.  bo, 
Hil.  term  1700,  whereas  the  borrowing  appeared  to  be  2  April  pi.  15.  Par- 
1701.     After  error  brought  it  was  moved  to  amend  the  judg-  »ons  and  Gill, 
ment  by  the  paper-book  signed  by  the  Master,  which  was  the  2d  ^95^  ^^^  ^ 
of  January  1700,  and  allowed  to  be  amended  ;  for  it  is  but  a  slip  117.' 
of  the  clerk,  who  should  have  perused  the  paper- book  signed  by 
the  master,  which  is  authentic  enough  to  amend  by. 

But  if  there  be  a  mistake  or  error  in  the  judgment  in  any  such  Cro.  Eliz.  497. 
matter  in  which  the  clerk  has  no  instructions ;  as  if  before  the  ^^^^'  ^^* 
16&  17  Car.  2.  c.  8.  a  capicUur  were  entered  for  a  misericordia, 
or  e  converso ;  this  was  error  in  the  judgment,  because  before  the 
statute  it  made  a  fine  to  the  king,  and  a  difference  in  the  execu- 
tion ;  and  there  being  no  instructions  in  the  record  itself,  or  in 
the  judgment-book,  whereby  to  amend  it,  it  did  not  appear  is  Mod.  104. 
whether  it  was  the  error  of  the  clerk  in  the  entering,  or  of  the  *  ^*  ^aym. 
court  in  giving  the  judgment,  and  therefore  could  not  be  amend-  la)4'Mod  e 
ed  (a) ;  but  may  now  by  16  &  17  Car.  2.  c  8.  and  the  6  W.  &  Carth.  is?. 
M.  c.  12.  takes  away  the  capiatur  fine,  in  actions  vi  et  armisy 
therefore  no  capiatur  shall  be  entered  against  the  defendant,  nor 
any  thing  in  lieu  thereof,  {b)  W  Carth.  39a 

(G)  At  what  Time  the  Amendment  must  be  made: 
and  therein  of  Records  removed  out  of  inferior 
Courts,  and  paying  of  Costs. 

TT  seems  to  be  the  established  doctrine  of  the  courts,  to  allow  Salk.47.  pi.  i. 

the  plaintiff  to  amend  his  declaration  at  any  time  (r),  whilst  (c)  And  by 
the  cause  is  in  paper,  on  payment  of  costs,  and  giving  the  de-  Style's  Pract. 
fendant  liberty  to  alter  his  plea,  because  the  pleading  in  paper  piafntlff  may 
came  in  only  instead  of  the  ancient  way  of  pleading  ore  tenus,  and  amend  his  de- 
in  pleading  ore  tenus  the  record  was  only  mjieri  i  but  after  the  daration, 
pleadings  were  entered  on  record,  if  it  were  not  a  record  of  the  ♦*'^"gh  it  be 
same  term,  it  could  not  be  amended  or  altered.  owt'lincehe 

declared,  if  it  be  but  in  paper,  paying  costs,  or  sufTering  the  defendant  to  imparl  till  the  neit 
term  after.  After  plea  pleaded,  and  the  replication  and  rejoinder  to  part,  and  issue,  notice  of 
trial  with  provuo  as  to  the  other,  and  rule  served  to  make  up  the  issue  to  carry  it  down  to 
trial,  and  the  mn print  roll  ingrossed  in  parchment ;  all  the  proceedings  above  continuing  in 
paper,  the  plaintiff  had  leave  to  amena  upon  payment  of  costs.  Faresl.  156.  8  Mod.  226. 
Ld.  Raym.  95.  1 16.  134.  183.  548.  Vide  Salk.  47.  pi.  5.,  where  HoH  iud,  that  he  had  known 
an  amendment  made,  not  only  after  plea  pleaded,  but  after  the  record  was  sealed  up,  just 
even  when  it  was  going  to  be  tried.  The  defendant  cannot  amend  his  plea  after  issue  joined, 
or  demurrer  thereto;  tor  by  this  he  delays  the  plaintiff  which  may  turn  greatly  to  his  prejudice. 
Style's  Pk-act.  Reg.  49.    Lord  Raym.  669.  679.  683.    Stra.  11.    Salk.  179.  Lutw.  12U.* 

*  The  courts  have,  in  many  cases,  sufiered  the  defendant,  on  payment  of  costs,  and  submit* 
ting  to  terms,  to  amend  hit  plea  after  demurrer,  and  even  after  affguoicot»  where  leave  was 
prsyed  before  judgment  given;  s.  e*  where  defendants  had  merits. 

If 
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If  the  plaintiff  declares,  and  the  defendant  pleads,  and  the 
plaintiff  replies,  and  the  defendant  demurs,  and  the  plaintiff 
joins  in  demurrer;  yet  the  plaintiff  may  move  to  amend  on  pay- 
ing of  costs,  if  the  cause  be  still  in  paper ;  so  may  he  withdraw  a 
demurrer  not  entered  of  record,  and  move  to  amend* 
Salk.  50.  ^^^  where  the  plaintiff  declared  against  J.  G.  knight,  the  de* 

Lcperd  and  fendant  pleaded  in  abatement  he  was  a  knight  and  baronet ;  and 
Germain.  ^hg  plaintiff  replied  that  he  was  knight,  Sfc»  on  motion  to  have 

after  a  dSnur-  ^^  a^^^ded  upon  payment  of  costs,  all  being  in  paper,  and  that 
rer  the  court  the  action  being  by  bill  the  addition  was  not  material ;  not  being 
cannot  ^ve  within  the  statute  of  additions  it  was  denied,  there  being  nothing 
leave  to  to  amend  b}',  and  the  defendant  had  taken  (a)  advantage  of  the 

March,  1.  Yelv.38.  Cro.  Jac.  13»14«  Leon.28«  Sid.  54. 107.  Rayin.231.  2  Vent  H  2.  3  Lev.  39. 
2  Bulst.  1 49.  3  Mod.  235.  Ld.  Rayni.  669. 679.  6  Mod.  263. 3 1 0.  Fitzpb.  1 93.  2  Stra.  890. 
Barnard.  K.  B.  408.,  where,  after  issue  joined,  or  plea  pleaded,  and  where  not.  Vent  536. 
Style  R.  33. 85. ;  but  see  the  last  note  to  the  first  clause.  [A  mere  clerical  mistake  in  the 
return  to  a  mandamus^  may  be  amended  after  the  return  has  been  filed.  Dougl.  130.  Rex  v. 
the  Mayor,  &c.  of  Lyme  Regis.  1  Stra.  273.  A  declaration  in  quare  imped'U  was  allowed  to 
be  amended  after  the  defendant  had  craved  oyer  of  the  writ,  and  pleaded  a  variance  between 
the  writ  and  count.  2  Wils.  1 1 8.] 

5  Lev.  347.  An  action  was  brought  by  the  master  on  the  statute  of  fVin^ 

h^^'hI^  ^f  ^^^  ^^^  *  robbery  committed  on  his  servant,  in  which  he  de- 
BuTiham  and  blared  of  an  assault  and  battery  done  to  himself,  (though  then 
Stone.  fin^y  miles  from  the  place,)  also  that  he  made  oath  that  he  did  not 

know  any  of  the  persons ;  the  issue  was  entered  of  record,  and 
the  jury  appeared  at  the  bar  ready  to  try  it,  but  being  for  other 
business  adjourned  to  another  day,  the  plaintifFobserving  his  mis- 
take moved  to  amend,  by  declaring  of  a  robbery  on  his  servant, 
4'C.  and  it  appearing  that  the  year  in  which  the  action  must  be 
brought  was  expired,  and  consequently  the  action  must  be  lost, 
if  not  allowed ;  the  court  after  long  debate,  and  consideration  of 
former  precedents,  admitted  him  to  amend. 
Hit.  4  G.  2.  So  where  in  assumpsit  an  executor  laid  the  promise  to  be  made 

The  Duchess  ^q  hjg  testator,  and  the  defendant  pleaded  the  statute  of  limtt- 
h  and"  atio^s,  and  on  motion  to  amend  and  lay  the  promise  to  himself,  it 
Wimiore.  '^^  objected,  that  this  would  alter  the  nature  of  the  issue  (6), 
Fitzgib.  193.  and  take  away  the  party's  defence ;  yet  it  appearing  that  by  tlie 
2  Stra.  890.  expiration  of  the  six  years  the  action  woula  be  lost,  the  court 
^^S'^  g^^elea.^  to  amend. 

the  issue  shall  be  changed  therebv  there  shall  be  no  amendment  Lit.  Rep.  549*  Hed.  164. 
Moo.  681.  2  Roll.  R.  512.  [Where  an  executor  had  pleaded  a  former  judgment  recovered, 
but  by  mistake  had  stated  a  less  sum  than  the  judgment  was  really  for,  tne  Court  of  C.  P. 
gave  leave  to  amend,  though  the  record  had  been  made  up  near  three  years ;  but  they  at  the 
game  time  permitted  the  puuntiff  to  reply  perfraudenu  Scutt  v.  Woodward,  executor,  1  H. 
Black.  R.  238.] 

Lit  Rep.  278.  If  the  bill  on  the  file  be  with  blanks,  or  the  imparlance  roll 
Cro.  Jac*  1^2-  be  with  blanks  for  dates  or  quantities  (c),  yet  it  may  be  amended 
i2o!  HeUey'  by.the  paper  by  the  clerks  themselves  until  a  recordahir  be  or- 
i4s!  Latch.*  dered  of  the  verdict  returned  on  the  nisi  prim  roll;  but  after 
164.  2  Mod.  '  8uch  recordaiur  it  can  only  be  amended  by  the  court  {d\  for  the 
316.  18  Mod.  ^^  11^  ^iji  ^Q  prothonotatj)  to  be  made  up  according  to  the 
a,  684.    tra.     pap^^bo^^^  mxtij  (|jq  recordaiur  of  the  verdict  be  allowed ;  bat 

if 
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if  after  tb^  recardatur  be  entered,  it  is  ordered  on  the  roll  in  statu  139.  2  Stra. 
quo  tunc,  and  then  the  court  is  supposed  to  take  cognizance  of  it,  1^^*  ^  |^' 
in  what  manner  it  then  was,  and  if  the  clerks  might  afterwards  2^tra.947/ 
alter  the  roll  after  entry  of  the  verdict,  they  might  amend  it  in  (c)  So  in  an. 
the  verdict  which  is  on  the  nisi  prius  roll,  and  it  cannot  be  altered  ^ectione 

but  by  rule  of  court,  '^C^\T^^ 

^  the  bill  was 

with  blanks  for  the  quantities  of  land  and  meadow.    Roll.  Abr.  207.    8  Co.  162.    (ji)  Raym. 
53.  S.  P. 

The  inferior  court  whence  the  record  is  returned,  whether  Cro.Eli2,435. 
it  be  by  the  Common  Pleas,  or  another  court  of  record,  may  459.  677. 
amend  after  judgment,  as  well  after  as  before  a  writ  of  error  2  Roll.  R. 471. 
brought,  and  the  rule  of  such  amendment  is  to  be  certified  by  j^^^  ^^^ 
the  clerk  of  such  inferior  court  to  the  superior ;  for  though  the  Hob.  5S7.  * 
record  is  removed  by  writ  of  error,  and  a  mittimus  recordum  Hut. 41.  Roll.* 
is  entered  on  the  roll,  yet  the  writ  of  error  is  to  send  the  record  c^u*^^'  **^' 
in  the  state  and  condition  in  which  it  ou^ht  to  be  by  law,  and  s  Jone8/2i2. 
that  is  corrected  from  all  misprisions  of  clerks;  or  on  alleging  pTerm  R. 
diminution  the  record  is  to  be  sent  up  amended  as  it  ought  to  be,  349.  7  Term 
or  it  may  be  amended  in  the  superior  court,  if  the  other  refuseth ;  ^r^^'t  ^ss 
for  as  it  superintends  such  inferior  courts,  so  it  may  correct  the  ^  Maule'&  s'. 
misprisions  of  the  clerks  of  that  court.  591.  5  Taunt. 

820.   3  Bro.  &  B.  66.11 

But  there  is  this  difference,  where  the  clerks  carry  the  rolls  Cro.  Car,  410. 
of  amendment  to  a  superior  court,  and  where  diminution  is 
alleged,  and  a  certioraH  thereon  issues :  for  wlien  the  clerks  bring 
up  the  roll,  it  appears  to  have  been  amended  by  the  date  of  the 
rule  after  error  brought ;  but  when  diminution  is  alleged,  they 
bring  up  the  record  in  statu  quo  the  certiorari  finds  it ;  and  there- 
fore when  it  is  brought  up  they  will  intend  it  to  be  amended  at 
the  time  of  the  judgment  given,  and  that  the  transcript  first  sent 
up  was  a  diminution  and  a  mistake ;  and  therefore  if  dower  be 
brought  against  an  infant,  who  appears  and  pleads  by  guardian, 
he  ought  not  to  be  amerced,  for  an  infant  cannot  be  amerced 
for  his  indiscretion  ;  nor  a  guardian,  because  he  is  appointed  by 
the  court :  so  this  is  error  m  the  judgment  itself,  which  is  not 
amendable ;  and  if  certified  by  the  clerks  of  the  court  to  have 
been  amended  after  error  brought,  could  not  have  been  amended  ; 
but  yet  certified  to  the  certiorari  rightly  amended,  they  will  sup- 
pose it  was  amended  the  same  term  judgment  was  given,  and 
during  that  term,  whilst  matters  are  in^fieri^  they  can  rectify  not 
only  the  misprision  of  clerks,  but  their  own  mistakes* 

If  a  writ  of  error  be  brought,  the  defendant  in  error  shall  pay  s  Lev.  344, 
all  the  costs  of  the  writ  of  error,  because  until  the  record,  was  |^'  ^*^-  ^^• 
amended,  the  plaintiff  in  error  had  sufficient  reason  to  bring  the  pi^d's  Prac.  * 
writ;  but  then  the  plaintiff  in  error  must  nonsuit  his  writ ;  for  if  77s.  (sth 
he  proceed  to  reverse  the  judgment  on  any  other  error,  there  the  edit.)|| 
defendant  shall  not  pay  costs  for  his  amendment,  because  it  is 
plain  that  the  plaintiff  aid  not  depend  on  the  error  the  defendant 
had  amended. 

I  Formerly  it  was  holden,  that  where  an  indictment  was  re-  ^^^^^fc^Lid 
moved  by  certiorari  into  the  King's  Bench,  a  mistake  of  the  ^^  ' 

clerk 
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clerk  in  certifying  the  caption  might  be  amended  in  the  same 
term  in  which  it  was  certified,  but  not  afterwards. 
Rex  V.  ChnV         But  in  a  subsequent  case,  in  24-  G.  S.  the  defendant  being  in- 
topher  Atkin-   dieted  for  perjury  at  the  Middlesex  sessions  of  oyer  and  tenniiier 
reporte/in        ^^  February  ]  783,  removed  the  indictment  into  the  King's  Bench 
1  will.  Saund.  in  Easter  term  following  by  certiorari.     It  was  returned  with  a 
249.8.  n.(i);    caption  not  properly  applicable  to  the  sessions  of  oyer  and  ter^ 
and  see  also      mineTy  or  to  the  sessions  of  the  peace,  the  caption  stating,  that 
Corapan?400.    "*^  *  general  session  o^  oyer  and  terminer  holden,  Sfc,  before  IV. 
(9th  edit.).    *    •^*  ^^*  ^^*  esquires,  and  others,  justices,  8fc.  assigned  to  keep  the 
.and. The  King  peace^iic.  and  also  to  hear  and  determine  divers  felonies,  tres- 
V.  Darley,        passes,  and  other  misdemeanours,  Sfc.  Sfc.  by  the  oath  of  G.  C 
**      t,  174.      ^^^  ^^^  (naming  them)  good  and  lawful  men,  Sfc.  SfcJ*  The  defend- 
ant was  found  guilty  on  this  indictment ;  And  in  Easter  term 
1784>  Bearcroft  moved  in  arrest  of  judgment,  1st,  because  it 
appeared   that  this  was  an  indictment  for  perjury  at  common 
law  found  before  justices  of  the  peace,  who  have  no  jurisdiction 
in  such  case.     2d,  That  the  names  of  the  jurors  did  not  appear 
on  the  record.     Afterwards,  in  the  same  term,  the  Attorney 
General  moved  to  amend  the  return  to  the  certiorari^  by  insert- 
ing the  commission  of  oyer  and  terminer^  and  names  of  the 
justices,  according  to  the  nict  appearing  by  the  commission,  and 
by  the  minutes  of  the  court,  and  that  the  caption  might   be 
amended  agreeable  to  the  return  and  by  inserting  the  names  of  the 
jurors ;  and  it  appeared  by  an  affidavit  of  the  clerk  of  the  peace, 
and  hb  clerk,  and  the  crier,  that  the  sessions  of  the  peace,  and  of 
oyer  and  terminer  for  Middlesex^  were  holden  at  the  same  place, 
and  in  the  same  court,  but  opened  and  adjourned  by  separate  pro- 
clamations ;  the  jurors  under  both  commissions  were  the  same 
persons ;  that  at  the  sessions,  or  soon  after,  entries  were  made  in 
the  sessions-book  of  proceedings  at  the  sessions ;  and  that  in- 
dictments under  both  commissions  were  put  together  on  one  file  ; 
and  that  in  making  returns  to  writs  o(  certiorari^  it  was  the  prac- 
tice to  take  the  indictments  off  the  file,  and  transmit  them  to  the 
King's  Bench.  And  if  the  indictment  were  under  the  commission 
of  oyer  and  terminer^  a  printed  form  of  caption,  stating  that  com- 
mission, was  prefixed  to  the  indictment;  if  under  the  commission 
of  the  peace,  a  printed  form  of  caption  of  the  session  of  the 
peace  was  affixed  ;  that  long  before,  and  at  the  sessions  when  the 
bill  was  found  against  the  defendant,  the  clerk  of  the  peace  was 
unable  to  attend  hrom  illness,  and  his  business  was  executed  by  a 
junior  clerk ;  that  eighteen  justices  were  present,  ten  of  whom 
were  in  the  commission  of  operand  terminer ;  that  the  indictment 
was  immediately  entered  in  the  rough  calendar,  and  afterwards 
copied  in  the  sessions-book;  and  when  tlie  certiorari  was  deliver- 
ed, the  clerk  through  mistake  took  a  return  of  the  caption  of 
the  peace,  and  inserted  the  words  oyer  and  terminer,  which  he 
thought  would  make  a  proper  return.     Lord  Mansfield  in  de- 
livering the  opinion  of  the  court,  considered  the  return  of  the 
caption  as  a  mere  ministerial  act,  which,  according  to  Philips  v. 
1  Stra.  13C.      Smithf  was  amendable  at  any  time,  and  distinguished  this  frotn 

the  cases  cited  for  the  defendant,  since  this  was  not  a  motion  to 

amend 
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amend  the  anginal  caption,  but  only  the  returned  caption :  and 
as  the  names  of  the  jurors  and  justices  appeared  on  the  original 
minutes,  there  vas  sufficient  to  amend  by :  and  Rex  v.  Jlcock 
was  a  clear  authority  that  wherever  a  transcript  only  was  re*  i  Sid*  155. 
turned,  any  mistake  therein  may  be  amended  by  the  original 
record;  and  accordingly  the  rule  for  the  amendment  was  made 
absolute ;  and  judgment  being  given  thereon,  a  writ  of  error  was 
aiterwards  brought  into  the  House  of  Lords,  and  the  amendment 
assigned  for  error,  but  the  judgment  was  affirmed  by  the  unani* 
mous  opinion  of  the  judges  then' present,  11  July  1785.| 

(H)  Where  Records  defaced  by  Design  or  Accident 
will  be  set  right  and  amended. 

JF  any  part  of  the  record  be  vitiated  by  razure,  the  court  will  Roll.  Abr.  sos, 

restore  it  by  amendment,  because  the  wickedness  of  any  per^  809.  Latch, 
son  in  corrupting  the  records  of  the  court,  ought  not  to  obistruct  p^ph^^ 
the  justice  of  the  court,  or  prejudice  anv  of  the  parties;  as  in  s.C. * 
gedione fimue  {a)f  the  lease  was  made  the  10th  oi  May  i  after  (a)  8  Roll.  R. 
verdict  for  the  plaintiff  it  was  made  the  1 1th  of  May  by  a  razure ;  «o»  ^^^f- 
and  it  appearing  to  the  court  that  the  declaration  was  vitiated  by.  ShouSTob- 
soch  razure  {b\  they  amended  it,  both  in  C.  B.  and  B.  iZ.  jected,  that  if 

the  record  should  be  ameoded,  the  delinquent  could  not  be  impeached  for  felony;  for  to  make 


^ooy.  {b)  Where  in  a  vemre  fatnai  the  word  Chumley  was  mzed  and  made  iftn/y,  and 
amended.    Roll.  Abn  SOS. 

If  an  original  writ,  upon  which  a  common  recovery  of  several  aCo.ieo. 
inanors,  4"^.  was  suffered,  being  larger  than  the  other  writs  ou  E«^l  ®j^"2r 
the  same  file,  through  the  negligence  of  the  officer,  and  by  con-  L^JJ^r^iSi 
tinual  handling,  is  so  obliterated  and  worn  out,  that  but  a  letter  ^  y^^^^^  j^^n 
of  the  names  of  several  of  the  manors  can  be  seen,  but  the  names  adjudged  by  all 
of  the  manors  are  truly  recited  in  the  count,  and  in  the  habere  ^e  j"dg«  of 
facias  seisinam,  the  original  shall  be  amended  according  to  the  ^^^1^^ 
other  parts  of  the  record.  becauie  a  com^ 

mon  recovery^  And.  79,  80.  S.  C.  adjudged  by  all  the  judgei  of  En^d  ;  and  there  it  a  iio/4l 
I7  the  reporter,  that  all  die  parchment  remained  entire,  and  if  not,  perhaps  it  might  have  been 
otfaerwue;  and  vid^  And.  170. 

So  if  the  origmal,  or  other  part  of  the  record,  be  stolen,  taken  sCo.iso.K 
^way,  withdrawn,  or  avoided  by  any  clerk,  though  this  be  felony 
per  %  H.  6.  c.  12.  $  S.  yet  this  may  be  suppli^  and  amended 
by  the  other  parts  of  the  record ;  but  if  such  part  stolen,  Sfc*  or 
c^literatedy  cannot  be  supplied  by  the  record,  or  any  exemplifi- 
cation thereof,  then  it  shall  not  be  amended. 

[(1)  Of  Amendments  in  Equity. 

A  BILL  may  be  amended  at  any  time  fi>r  the  special  purpose  ^^^^^  ^^^^ 
of  adding  necessary  parties.  15.  iVr.  Al/ 

Cor.  Cane.  546.  Green  v^Poole,  4Bro.P.C.  182.  RSee  1  ^rai.  500.  1  M'Clel.  6S.  13  Priceg 
131.  s  Cox.  595.  1  Vet.  jun.  148.  8  Younge  ft  J.518.  18  Vet.  48.  But  there  n  no  initance 
of  a  bill  of  diioorery  being  aUowed  to  be  amended  tar  adding  partiei  at  pUuntifi* 
9  Merir.  74.0 

VoL^L  Q  After 
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Mitf.Eq.Tr.  After  the  examination  of  witnesses  no  part  of  the  pleadings 
258. 263.,  and  can  be  amended  but  under  very  special  circumstances :  but  if 
the  cases  (cited  j^^  witness  has  been  examined,  an  amendment  has  been  permitted 
HMiinJ^'l!       after  publication  passed. 

Gregory,  Scac.  19th  Nov,  1782.,  and  Sanderson  v. Thwaites,  in  Cane.  Tr.  1781.  Anon.  Barnard 
Ch.Rep.  222.  Harding  v.  Cox,  5  Atk.  585.  Where  a  matter  has  not  been  put  in  issue  by  a  bill 
with  sufficient  precision,  permission  has  been  given  to  amend  it  on  the  hearing  of  the  cause. 
Filkin  v.  HUl,  2  Bro.P.a  194. 

Earl  of  Mas^  After  appearance  the  bill  cannot  be  amended  without  payment 
serene  v.  of  costs,  which  are  fixed  at  forty  shillings,  a  sum  which  the 

L^don,  court  will  not  exceed,  notwithstanding  repeated  amendments, 

291. 1  Eq!    *    unless  the  defendant  state  a  case  of  particular  oppression. 
Cas.  Abr.  tit.  Amendment,  p.  1 .  note.    |tSee  2  Sim.  &  Stu.  117.     1  Sim.  &  Stu.  421 .    6  Madd- 
314.   9  Price,  205.  Coop.  141.    See  regulations  as  to  allowance  of  time  to  amend,  19  Gen. 
Order,  3d  April,  1828.   14  Gen.  Order,  same  date.|| 

Ld.  Conings-  An  amendment  to  a  bill  has  been  permitted,  after  a  demurrer 
^y  l'f\^^  to  the  whole  bill  has  been  allowed ;  but  this  seems  not  to  have 
2  P.  Wms. '      bee"  strictly  regular. 

300.,  and  — ^—  V.  Balnea,  in  the  note.  ||Plaintiff  before  filing  replication  may  obtain  an  order 
for  leave  to  amend  bill  as  of  course;  but  no  further  order  but  on  special  application,  13  Gen. 
Order,  3d  Aprils  1828.  After  plea  allowed  to  part  of  bill,  plaintiff  cannot  amend  his  bill  with- 
out special  order  to  be  obtained  on  notice  of  motion  shewing  proposed  amendments.  2  Sim. 
&  Stu.  12.  After  replication  and  subpoena  to  rejoin,  pifuntiff  cannot  amend  bill  without  special 
application,  shewing  that  using  all  possible  diligence  he  was  not  in  a  condition  to  apply  sooner. 
6  Madd.  106. ;  and  see  4  Madd.  268.  As  to  a  second  order  to  amend,  see  1  Russ.  &  Mylne, 
p.  K79.  80,  81.|| 

Na  *er    Ladv       ^"'  there  seems  to  be  no  precedent  of  an  amendment  to  a  billy 
Effingham/^  in  a  part  wherein  it  was  dismissed  on  the  merits.] 
2  P.  Wms.  401. 

1  Russell,  353.        I  It  is  not  necessary  to  amend  a  bill  for  the  purpose  of  in- 
troducing facts  disclosed  in  the  answer,  on  which  the  plaintiff 
means  to  rely  as  parts  of  his  case,  entitling  him  to  the  relief 
which  he  has  prayed. 
ihid.  154,  On  the  hearing  of  a  petition  of  appeals  presented  by  the  de- 

fendants, leave  was  given  to  the  plaintiffs  to  amend  their  bill} 
by  making  it  either  a  bill  and  information,  or  an  information. 
Taylor  V.  After  plea  of  settled  account  allowed  of  bill  a  motion  to 

Shamr,  2  ^m.     amend  the  bill,  by  stating  facts  which  tended  to  shew  there  was 
^'"**^*     •   no  stated  account,  or  that  plaintiff  ought  to  be  allowed  to  sur- 
charge and  falsify,  was  refused  with  costs. 
Sharp  V.  Ash-        The  plaintiff,  in  a  bill  for  an  injunction,  must  state  at  once  the 
ton,  3  Ves.  ft     whole  case  within  his  knowledge :    but  the  court,  though  very 
Me*^2V  jealous  of  amendments  without  prejudice  to  the  injunction,  under 

458. 3  Madd.  Circumstances,  permitted  even  a  re-amendment,  ascertaining 
475.  6  Madd.  precisely  its  nature,  and  by  clear  and  positive  affidavits  that 
^^m'h^^''*^  the  plaintiff  had  not  a  knowledge  of  the  facts  enabling  him  to 
«  Vm  &B^*      put  that  case  on  the  record  sooner. 

330.    13  Price,  494.    2  Sim.  14. 

Holmes  v  '^^®  amendment  of  a  demurrer  was  allowed  under  special  cir- 

Waring,  '         cumstances,  and  a  mistake. 
8  Price,  604. ;  and  see  4  Madd.  207    1 1  Ves.  68. 

Lowten  y.  And  so  also  mbtakes  in  the  title  of  an  order  of  sequestration. 


(I)  Qf  Amendments  in  Equity.  ^Xf, 

by  omission  of  the  words  "and  others"  were  allowed  to  be  Mayor  of  Col- 
rectified  by  inserting  the  words  omitted.  ^Mmv  395  • 

and  see  8  Price,  606.   1  Sim.  &  Stu.  94. 

And  so  a  plea  good  in  substance  but  bad  in  form  may  be  Merewether  v* 
amended.  Mellhh, 

15  Yen.  435. ;  and  sea  1  Sim.  &  Stu.  920.   1  Price,  256. 

But  leave  to  amend  a  plea  is  not  of  course ;  the  amendment  ^^^ ^  . 
must  be  stated.  D  Strickland, 

2  Ve8..&  B.  1 50. ;  and  see  2  Younge  A  J.  57. 

[Where  an  improper  submission  was  made  in  the  bill  of  an  in-  Serie  y.  St. 
&nt,  the  court  allowed  it  to  be  amended  on  the  hearing  of  the  ^^^  |5l* 
cause. 

Where  an  answer  was  prejudicial  to  a  defendant  from  a  mere  Countess  of 

mistake,  though  such  mistake  was  both  in  the  original  and  office  Gainsborough 

copy,  upon  evidence  of  the  mistake,  an  amendment  was  permit-  ^'§^^^ 

ted  after  the  cause  had  been  heard,  and  after  it  had  been  denied  fjl'i^'?***^^* 
...  .  '  m  tnis  case 

on  a  petition  and  on  a  motion.  the  draught 

was  correct;  but  where  the  mistake  runs  through  the  draught  and  the  engrossed  answer,  no 
amendment  will  be  allowed.  Bishop  of  Ely  ▼.  James,  Bunb.  295. 

There  are  no   certain  rules   respecting  the  amendment  of  Woodgate  ▼. 
answers ;  but  they  are  in  the  discretion  of  the  courts.     The  ad-  ^"!l*^?"p" 
mission  of  a  fact  is  never  allowed  to  be  struck  out  (a),  but  on  an  ^  1  Eq'ca. 
affidavit  of  surprise,  or  the  defendant  being  ill  advised.     But  Abr.  tit. 
where  an  amendment  is  admitted  in  the  bill  (&),  where,  through  Amendment, 
inadveltency  a  mistake  is  made,  as  to  a  fact  or  date  (c),  where  P/  **•  (?)  ^JJ" 
there  is  no  danger  of  perjury  (rf),  where  the  case  depends  upon  1  p.^mi^gT. 
old  documents,  lies  prettv  much  in  the  dark,  and  new  matter  is  PeaVce  v. 
discovered,  which  affords  the  defendant  a  good  defence;   the  6rove,aAtk. 
courts  have  allowed  amendments  to  be  made,  either  by  striking  ^p  ^R-'ik*^' 
ODt  passages,  or  making  new  facts,  and  this  after  issue  joined  (^),   ^'^  ^^j  ^^r^ 
or  upon  the  hearing  of  the  cause.     If  new  matter  has  arisen,  the  p*.  c.  194. 
practice  is  to  add  it  by  way  of  supplemental  answer ;  for  the  de-  (c)  Wharton 
fendant  will  not  be  permitted  to  take  the.  old  answer  off  the  file,  ^'^^*""^°* 
and  put  in  a  new  one.]  (^  Be'rney  v. 

Qiambers,  Bunb.  948.  Holliday  v.  Nabb,  Bunb.  S23.  (e)  PhilKps  v,  Gwynne,  ated  in  Mit£ 
£q.  Tr.S61.  But  the  author  adds,  that  in  later  cases  this  indulgence  has  been  refused.  How 
ever,  in  the  case  of  Moggridge  v.  Hudson,  the  Court  of  Exchequer  thought  that  there  were 
many  cases  in  which  it  was  highly  necessary  that  it  should  be  given.  In  that  case  Richards 
noved  to  file  a  supplemental  answer  to  a  bill  for  an  account  or  tythes,  upon  an  affidavit  of 
the  discoverr  of  new  matter.  The  motion  was  opposed  by  Abbot,  who  insisted  that  it  was 
the  role  of  toe  court  not  to  suffer  a  supplemental  answer  to  be  put  in  after  issue  joined.  The 
Chief  Baron  admitted  the  general  rule  to  be  as  Abbot  stated;  but  said  there  were  many 
eic^eionfl  to  it.  That  if  they  were  to  refuse  it,  another  IhH  might  be  filed  for  an  account^ 
and  then  it  might  appear  that  the  plaintiff  ought  not  to  hate  had  a  decree  in  this  instance,  by 
reasoo  of  the  matter  now  offered ;  that  tythe  cases  were  entitled  to  peculiar  indulgence 
depending  upon  old  documents,  and  lying  in  remote  antiquity.  Ptrryn  B.  added,  that  he  had 
known  many  ioftancet  of  supplemental,  answers  being  allowed  in  similar  circums&Qces ;  but 
sopponng  tnere  were  no  precedent,  the  motion  seemed  so  reasonable  and  so  necessary,  that 
the  court  ought  to  make  one.  Easter  Term,  34  G.  3.  Where  the^  amendment  is  not  in  a  very 
material  point,  it  may  be  made  without  notice ;  but  where  it  is,  it  cannot  be  made  without 
notice,  mad  also  payment  of  costs.    1  Harr.  Ch;  Pr.  307. 

I  The  practice  formerly  was,,  to  permit  the  amendment  of  an  Wells  v. 
wsircr  in  case  of  mistake :  now  a  supplemental  answer  b  put  in.  Wood,  loTeK. 

Q  2  But  ^'- 
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Dolder  But  where  there  is  a  mere  mistake  in  a  name  the  answer  has 

V.  Bank  of        j^ggQ  allowed  to  be  taken  off  the  file  and  resworn.  H 
Encrland, 

10  Yes.  385.  Jennings  v.  Merton  College,  8  Ves.  79.   Strange  v.  Collins,  2 Ves. &B.  165.   Tay- 
lor t.  Obee,  S  Price,  85. ;  sed  vide  1  Madd.  269.  Griffiths  v.  Wood,  11  Ves.  65. 

Earl  Vemey  v.       [An  answer  shall  not  be  amended  afler  an  indictment  for  per- 

Macnaniim,     jury  preferred  or  threatened.     Yet  if  there  were  circumstances 

1  Bro.  Ch.  R.    extremely  stronir  to  shew  that  it  was  only  a  mere  mistake  (a),  it 

V.  Lord  might  be  otherwise. 

Walthwn,  died,  IbkU    Woodgate  v.  Fuller,  Barnard.  Ch.  R.  51.    Wharton  v.  Wharton, 

S  Atk.  994. 

Strudwick  v.         A|i  infant  may  amend  his  answer  when  he  comes  of  age,  and 

Pargjter,  therefore  no  exceptions  can  be  taken  to  iu 

Griells  V.  Gan-  Where  it  appears  that  either  the  examiner  is  mistaken  in  taking 
sell,  2  P.Wms.  a  deposition,  or  the  witness  in  making  it,  it  may  be  amended 
646.  ||Sec         after  publication. 

1  Cox,  281.  *^ 

3  Swanst.  557.    1  Bligh  N.  S.  225.|| 

Speering  ▼.  A  mistake  in  the  title  of  an  order  was  allowed  to  be  amended, 

Lynn,  2  Vera,    though  for  the  purpose  of  charging  a  surety,  who  had  entered 

115  S.  C.         ^^^^  *  recognizance  to  abide  the  order  of  hearing. 

1  Eq.  Cas.  Abr.  tit.  Amendment,  p.  6.  S.  C.    ||See  2  Meriv.  595.    8  Price,  606.    1  Sim.  & 

Stu.  9441 

White  Y.  Where  there  was  a  mistake  in  the  tide  of  the  interrogatories, 

Taylor,2Vern.  neither  the  depositions  were  permitted  to  be  read,  nor  the  title  to 

^Au'  }'F^'  ^^  be  amended,  though  most  of  the  witnesses  were  gone  abroad. 

ADr*  tib.  <|-^  _  ^ 

Amendment,      *>ut  JW.  J 

pL7.  S.C. 


ANCIENT  DEMESNK 


(A)  The  Nature  of  tlie  Tenure,  and  how  proved. 

(B)  Of  the  Privileges  annexed  to  Ancient  Demesne. 

(C)  How  it  may  become  Frank-fee. 

(D)  Where  Ancient  Demesne  may  be  pleaded,  and  the 

Form  thereof. 


(A)  The  Nature  of  the  Tenure,  and  how  proved. 

4  Inst.  269.  A  ^^  those  lands  which  were  in  the  possession  of  JEdward  the 
f^nV^^'  Confessor,  and  afterwards  came  to  William  the  Conqueror, 

Salk'sr.^pi.  2.  ^^  ^ere  by  him,  about  the  20th  year  of  his  reign,   set  down  in 

Black.  Tr.  4to!  a  book  railed  Doomsday,  under  the  title  De  Tara  Regis^   are  (6) 

818. 291.  ancient  demesne  lands ;  these  were  exempt  from  any  feudal  ser- 

^*h'^h"*^*  vitude,  and  were  let  out  to  husbandmen  to  plough  and  cultivate 

or  most  a)nvL  ^^^  supplying  provisions  and  necessaries  for  the  king*s  household 

meat  to  the  and  family ;  and  for  this  purpose  the  tenants  (who  are  called  by 

Sraciwif 


(B)  Of  the  Privileges  annexed  to  Ancient  Demesne.  Cf9 

BraeUmf  viBani  privilegiati)  enjoyed  certain  privilegesi  and  the  lord's  mansion* 
tenure  itself  had  several  prof>erties  distinct  from  those  of  other  house,  and 
tenures,  which  it  retains  to  this  day,  though  the  lands  be  in  the  which  he 
bands  of  a  subject,  and  the  services  changed  from  labour  to  ^^^  h|^^" 
"^oney.  for  the  suji 

port  of  his  family,  and  for  hospitality,  are  called  his  demesnes,  but  have  not  the  same  properties 
with  andent  demesne.    Spelm.  1 2. 

This  tenure,  nay  Lord  C.  J.  HoU  says,  is  as  ancient  as  any  Saik.  57.  pl.8« 
odier,  though  he  supposes  that  the  privileges  annexed  to  it  com- 
menced by  some  act  of  parliament,  for  that  it  cannot  be  created 
by  grant  at  this  day. 

Ine  lands  which  were  in  the  possession  oi Edward  the  Con«  Saik.57.  pi,s. 
fessor,  and  were  given  away  by  him,  are  not  at  this  day  ancient  4  Inst.  869. 
deoiesne ;  nor  are  any  others,  except  those  writ  down  in  the  book  Hob.  iss. 
of  Doomsday;  and  therefore,  whether  such  lands  are  ancient  S^^where^the 
demesne^  or  not,  is  to  be  (a)  tried  only  by  that  book.  \Jk^  of 

J^oamtdt^  was  hroi^ht  into  court  by  a  certiorari  out  of  Chancery,  directed  to  the  treasurer  and, 
chamberlain  of  the  JBitchequer,  and  by  mUtimut  sent  into  the  Common  Pleas*,  issue  was  taken 
whether  lAmgkope  in  the  county  of  Ghuceiter,  was  ancient  demesne  or  not ;  and  on  pro- 
dadng  the  book  of  Voomiday^  it  appeared  that  Hope  was  ancient  demesne,  but  nothing  sud 
^  Laigkape:  and  the  court  held,  that  the  party  failed  in  his  proof.  Lev.  106.  isid.  147* 
[Proof  of  the  name  being  varied  cannot  be  admitted,  without  its  beine  averred  on  the 
record.  IHd.  Bull.  Ni.  Pri.  248.  (4th  edit.)  2>oo}iM(%-book  will  not  shew  whether  the 
landi  themselves  are  ancient  demesne ;  it  will  only  shew  whether  the  manor  is  so  or  not* 
S6arr.l048.] 

[*  The  authoritv  referred  to  for  this  passage  is  Dyer,  150.b.  j  but  the  editor  has  not  been 
■Ue  to  find  any  ttaaf^  to  this  effect,  either  in  that  page,  or  in  any  other  part  of  that  book* 
The  writ  in  the  register  does  not  require  the  production  of  the  book  itself,  but  only  a 
cortificate  of  the  fiict  from  the  treasurer  and  chamberlain  of  the  Exchequer.  F.  N»B.  16. 
C  (9th  edit.)] 

But  if  the  question  is,  Whether  lands  be  parcel  of  a  manor  «^«    -^    .  ^ 
wbicn  IS  ancient  demesne  r  this  shall  be  tried  by  a  jury.  Where  an  acre 

of  land  may  be  ancient  demesne,  though  the  manor  of  which  it  is  parcel  is  not  so,  vide  Roll.  Abr. 
'si.,andforthum(^F.N.B.14.  Leon,  259.  Dyer,8«  11  Co.  10.  Bro.  Ancient  Demesne,  15. 
9Le(Mi.i9l.  5  Lev.  405. 

(B)  Of  the  Privileges  annexed  to  Ancient  Demesne. 

I^Y  Lord  Coke  enumerates  the  six  following  privileges  which  4  Inst.  969* 

tenants  in  ancient  demesne  are  to  enjoy,  (b)     1.  That  they  **^  ^A^^n^**'-* 

shall  not  be  empleaded  for  any  o?  their  lands,  ^c.  out  of  the  said  ^wt  appeS?"' 

iQanor,  bat  are  to  have  justice  administered  to  them  at  their  own  first  that  the 

doors,  by  6y  petit  writ  of  droit  close j  directed  to  the  bailiffs  of  the  l&nd  is  ancient 

king's  manors,  or  to  the  lord  of  the  manor,  if  it  be  in  the  hands  jj«">csne  1  for 
ftf  •  onk;..^  "  a  fine  levied 

Otasnbject.  of  those  lands 

m  C.  B.  be  still  in  force,  the  lands  are  firank-fee  till  it  is  reversed ;  and  therefore  may  be  em- 
piesded  at  common  law.    9.  The  land  must  be  holden  of  the  manor,  being  andent  demesne. 


,    „    ,  »f  justice* 

1  If  tho  tenant  accept  a  release  of  his  lord  of  his  seignorv,  or  the  sdmory  be  otherwise  ex 
tiagoished,  by  reason  of  the  seisin  of  the  king  or  otherwise.  6.  Or  if  the  lord  disseise  his 
teosat,  and  make  a  ieofffaient  in  fee.  7.  If  the  lord  grant  the  services  of  his  tenant,  and  thd 
^Dsat  attom.  4  Intt  969*  Also  if  the  manor  and  demesnes  of  the  manor  are  in  dispute 
^  mml  be  empleaded  at  common  law,  and  not  in  the  lord's  court ;  otherwise  the  iordj, 
voold  be  ja^ge  in  bis  own  eause.    Selk.  S6.  pi.  l. 

Q  «  8.  They 


iSO  ANCIENT  DEMESNE. 

4(i»t.S69.  2.  They  cannot  be  impannelled  to  appear  at   Westminsttr, 

Tlat  they  may  q^  elsewhere  in  any  other  court,  upon  any  uiquest  or  trial  of  any 
haveawntrf^  cause.  *»    l~       /     S 

turn  ponendu  tn  *-«»*«^» 

Of  jutff  etjuraiit  apunst  the  sheriff,  or  any  one  who  hath  the  return  of  writs ;  and  if,  notwith- 
standing such  wnty  the  sheriff  will  return  them,  they  may  have  an  attachment,   F.N.  B.  166. 

4 1   t  S69  ^*  ^^y  ^®  ^^^  ^°^  quiet  from  all  manner  of  tolls  in  fairs  and 

Roll.  Abr.  391.  markets,  for  all  things  concerning  (a)  husbandry  and  substance. 
S^  P.  (a)  But  this  privilege  does  not  extend  to  him  who  is  a  merchant,  and  gets  his  living  by 
buying  and  selling,  but  is  annexed  to  the  person  in  respect  of  the  land,  and  to  those  thing^ 
which  grow  and  are  the  produce  of  the  lands.  F.  N.  B.  SSS.  2  Leon.  191.  Cro.  Eliz.  2S7. 
Leon.  231.  233.'  2  Inst  221.  S.  P.  Fu/e  2  Lutw.  1144.  and  how  it  must  be  set  forth  in 
pleading ;  and  that  this  privilege  extends  to  tenant  in  ancient  demesne,  whether  he  hold  in 
fee,  for  life,  years,  or  at  will.  Roll.  Abr.  522.  2  Leon.  191.  [Qu.  as  to  tenant  for  years,  or 
at  will ;  and  see  2  Burr.  1047.] 

4 1   1 269  ^'  They  are  to  be  free  of  taxes  and  tallages  by  parliaments. 

That  regularly  unless  they  be  specially  named. 

all  general  acts  of  parliament  extend  to  ancient  demesne  lands^  wde  4  Inst.  270.    And  71. 

4  Inst.  269.  5.  That  they  were  not  to  contribute  to  the  expenses  of  knights 

of  parliament. 
4  Inst  269.  6.  That  if  they  be  severally  (b)  distrained  for  other  services, 

(b)  Where  the  than  they  are  obliged  to  by  the  custom  of  the  manor,  they  all, 
d'nird  mesne  ^^^  *^^  saving  of  charges,  may  join  in  a  writ  of  monstraverunt^ 
distrained    ^Iheit  they  be  several  tenants. 


to  do  the  lord  other  services  or  customs  than  they  or  their  ancestors  have  formerly  done,  they 
may  have  a  vrrit  of  mmutraverunt  directed  to  the  lord,  commanding  him  not  to  distrain  for 
other  services;  and  if  he  will  still  distrain,  &c.  then,  by  a  writ  direaed  to  the  sheriff^  be  may 
command  him  not  to  demand  or  distrain  for  other  services ;  and  if  he  still  persists,  then  he 
may  raise  the  potse  comUattu^  or  command  the  neighbours  to  rescue  and  destroy  the  distress ; 
but  the  usual  course  is,  that  if,  after  Uie  writ  to  the  sherifl^  the  lord  will  distrain,  then  an 
attachment  lies  against  him,  returnable  in  one  of  the  coarts  of  record  at  WesimnsieTf  to 
answer  the  contempt.    Plowd.  129. 

4  Inst.  270.  Land  in  ancient  demesne  are  extendable  upon  a  statute-mer- 

Moor*2U.'       chant,  staple,  or  elegit. 

S.  P.  Lands  in  ancient  demesne,  upon  an  de^,  may,  by  the  sherifl^  be  delivered  in  execatioo, 
because  the  title  of  the  land  is  not  directly  put  in  plea  in  the  king's  court ;  adjudged.  Hob. 
47.    Moor,  211.  pi.  351.  and  Brownl.  234.  S.  C. 

Vent.  244.  In  an  indictment  for  not  taking  upon  him  and  executing  the 

office  of  a  constable,  to  which  he  was  chosen  by  the  leet,  the 
question  was,  Whether  a  tenant  in  ancient  demesne  was  obliged 
to  execute  that  office  ?  and  the  court  held  he  was* 

{C)  How  it  may  become  Frank-fee. 

4  Inst.  270        JF  a  fine  be  levied,  or  recovery  suffered  of  lands  in  ancient 
10  Co.  50.        -■.  demesne,  this  makes  them  frank-fee. 

Roll.  Abr.'327.  .^"^  ^^  ^^^  ^^^^  ^  "^^  *  party,  he  may  (c)  have  a  writ  of  dls- 
(c)  But  cannot  ^eit,  and  avoid  the  fine  or  recovery  {d) ;  for  lands  in  ancient 
bringafctr^  demesne  were  not  originally  within  the  jurisdiction  of  the  courts 
/flckw,  because  oi  Westminster  i  but  Uie  tenants  thereof  enjoy  this  among  other 
the  fin^r^r^  privileges,  not  to  be  called  from  the  business  of  the  plough  by  any 
coveiy.  3  Lev.  foreign  litigation. 

419.    That  a  termor  may  have  a  writ  of  disceit,  and  make  it  ancient  demesne,  at  least  during 
his  term.    Roll.  Abr.  927.    [(</)  An  action  on  the  case,  in  the  nature  of  discei^  to  reverse  a 

s9oovei7 
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rec<>Tef^  of  lands  in  tindent  demesne,  was  brought  against  the  youchee  only,  &s  entuy  aue  tuf, 
which  was  confessed  by  the  plea.  On  motion  to  enter  up  judgment,  the  court  refused  it, 
because  all  the  parties  to  the  recovery  were  not  before  them ;  and  the  vouchee  not  appearing 
to  be  ccMtutf  que  use,  otherwise  than  by  his  own  acknowledgment,  there  was  danger  of  col- 
lusion between  him  and  the  lord  of  the  manor,  to  reverse  a  recovery  of  land  in  frank-fee,  and 
to  turn  it  into  ancient  demesne.  Rex  v.  Hadlow,  s  Black.  R.  1170.  Vide  Rex  v.  Mead, 
a  Wiis.  1 7.  The  lord  is  not  barred  of  his  writ  of  disceit  by  the  death  of  any  of  the  parties  to 
a  fine.    2fOuch  v.  Thompson,  1  Ld.  Raym.  177.] 

Bat  if  the  lord  be  party,  then  the  lands  become  frank-^fee,   and  ^  Roll.  Abr. 
are  within  the  jurisdiction  of  the  courts  of  Westminster;  for  the  ^^*'  ^*^'  ^''' 
privilege  of  ancient  demesne  being  established  for  the  benelit  of  '^ '   * 
lord  And  tenant,  they  may  destroy  it  at  pleasure. 

If  a  fine  be  levied  of  lands,  part  ancient  demesne,  and  part  Edlw.43.  Roll, 
irank-fee,  and  the  lonl  brings  a  vrrit  of  disceit,  the  Court  of  B.  R.  ^^^'  ''''^• 
upon  view  of  the  transcript  of  the  record,  and  proof  that  part  are        "'  *^^* 
ancient  demesne,  will  reverse  and  avoid  the  fine  as  to  that  parcel ; 
but  they  will  not  order  the  fine  to  be  torn  off  the  file,  as  in  cases 
where  the  if^hole  fine  is  reversed,  because  it  shall  stand  good  as 
to  the  frank-fee ;  but  they  will  order  a  mark  to  be  made  on  the 
fine,  to  signify  that  it  is  cancelled  as  to  that  part ;  and  in  this  case 
the  terre-tenant  must  be  made  party  by  scire-faciass  for  otherwise 
the  conusance  of  him  that  was  party  to  the  fine  shall  not  bind,  if 
the  tenements  are  frank-fee ;  because  by  that  means  the  terre* 
^tenant  might  be  dispossessed  without  notice;  whereas  if  he  ap« 
pears  upon  the  scire  facias^  he  may  plead  a  release  or  confirm* 
ation  in  bar,  and  to  preserve  his  possession. 

But  if  a  fine  be  levied  of  land  all  ancient  demesne,  and  the  lord  3^^  ^^  j|^ 
reverse  it  by  writ  of  disceit,  it  seems  doubtful  fi'om  the  books,  101.   17£.  5! 
whether  the  fine  shall  stand  good  between  the  parties ;  some  say,  3i*  F.N.B.  98. 
that  it  ought  not  to  be  wholly  set  aside,  nor  the  conusor  restored  \^^}'^'l^\\ 
to  his  land  against  his  own  solemn  acknowledgment  on  record,  ^^  ^^^  q^^ 
especially  since  the  lord,  who  brings  the  writ  of  disceit,  seeks  £liz.  471. 
nothing   but  to  restore  the  land  to  the  privileges  of  ancient  (a)  But  ir  after 
demesne  (a)  j  others,  on  the  contrary,  hold,  that  the  writ  of  dis-  Jjj®  ^^^  levied, 
ceit,  and  the  reversal  thereon,  wholly  avoids  the  fine,  and  re-  jj^d  released  to 
stores  the  conusor  to  the  possession  of  the  land ;  and  the  conu-  the  conusee 
sance,  though  on  record,  shall  be  no  estoppel ;  because  it  was  and  his  heirs, 
made  in  a  court  that  had  no  jurisdiction  of  the  matter;   and  h'^*^^^™u^ 
therefore  the  whole  proceedings  coram  tiorijudice,  should  have 

retained  the  lands,  notwithstanding  the  fine  was  destroyed ;  because  by  the  release  or  confirm* 
ation,  his  estate  would  have  been  made  firm  and  rightful.  4  Inst.  470.  10  Co.  50.  Fitz. 
Disceit,  57.  Leon.  890.  If  tenant  in  tail  of  lands  in  ancient  demesne,  leascss  for  sixty  years, 
and  after  levies  a  fine,  with  proclamations,  in  the  Common  Pleas,-  and  this  is  after  reversed  in 
a  writ  of  disceit,  yet,  ^uood  the  lessee,  this  fine  shall  not  be  avoided,  but  shall  make  the  lease 
good  against  the  issue  in  tful,  by  the  better  opinion  of  the  books.    Leon.  290.  wde  Lutw.  710^ 

711. 

« 

If  in  a  writ  of  right  in  ancient  demesne  the  tenant  pleads  in  F.  N.  B.  19. 
abatement  of  the  writ,  and  by  judgment  it  is  abated,  and  the  ^  *°*^  ^'^®* 
deoiandant  brings  a  writ  oi  false  Judgment^  wherein  the  writ  of 
right  is  affirmed  to  be  good,  the  Court  of  Common  Pleas  shall 
proceed  as  the  inferior  court  should  have  done ;  and  although 
judgment  be  there  given  to  recover  the  land,  yet  the  land  is  not 
fraok-fee,  but  continues  ancient  demesne,  because  the  beginning 

Q  i  and 
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and  foundation  of  those  proceedings  was  in  the  court  of  aucient 

demesne. 
RolL  Abr.  894.      If  the  lord  enfeoffs  another  of  the  tenancy,  this  makes  the  land 

frank-fee,  because  the  sendees  are  extinguished  perpetually. 
r«2r  Roll.  Abr.      So  if  the  lord  releases  to  the  tenant  all  his  right  in  die  tenancy, 
Sc'icwid"      or  if  he  confirms  to  him  to  hold  by  certain  services  at  the  com- 
casef  there        i^^^  '^^9  these  make  the  land  frank-fee. 

cit^ed  out  of  the  year-books,  aud  where  it  becomet  frank^fee,  by  eoming  into  the  hands  of  the 
king. 

(D)  Where  Ancient  Demesne  may  be  pleaded,  and  the 

Form  thereof! 

^  TN  all  actions,^wherein,  if  die  demandant  recovers,  the  lands 

Roil.  Abr.  3S9.        would  be  frank-*fee,  ancient  demesne  is  a  good  plea» 
\Vhere  the  suits  may  be  removed  to  the  courts  aboTe»  and  they  to  proceed  as  the  inferior 
court  lAight  ha?e  done,  vide  F.  N.  B.  19.  (D).  4  Inst.  370.    Moor,  451. 

Vide  4  Inst.  Therefere  in  all  actions  real,  or  where  the  realty  may  come  in 

S70.  Roll.  Abr.  question,  ancient  demesne  is  a  good  plea;  as  assize^  writof  ttorJ 

ass^sss.  qflandf  writ  of  account  against  a  bailiff  of  a  manor,  writ  of  ac* 

count  against  a  guardian,  tgc. 

Godb.  64.  In  replevin  ancient  demesne  is  a  good  plea,  because  by  intend* 

5!!?*^*if  **       ment  the  freehold  will  come  in  question. 
Owen,  ss.  ^ 

8  Co.  105.  In  an  gecUone  firmce^  ancient  demesne  is  a  good  plea ;   fi)r  by 

Hob.47.  Bulst.  common  intendment  the  right  and  title  of  the  land  will  come  in 
€>o'  Elhf.  sss!  ^u^s^ioii »  And  if  in  this  action  it  should  not  be  a  good  plea,  the 
s  Roll.  Rep.  '  ancient  privileges  of  those  tenants  would  be  lost,  inasmuch  as 
IS  I.   Hob.  47.  most  titles  at  this  day  are  tried  by  ejectment. 
8  Co.  105.  But  in  all  actions  merely  personal,  as  debt  upon  a  lease,  ires-* 

RolL  Abr.  s««.  pass  quare  clausumjregit^  q^c.  ancient  demesne  is  no  plea. 
Cro.  Elis.  ss6.      In  trespass  contra  pacem^  though  the  realty  comes  in  debate,  yet 
RolL  Abr.  38S.  ancient  demesne  is  no  plea;  for  this  is  at  the  suit  of  the  king^  and 

punishaUe  for  the  good  of  the  commonwealth, 
s  Inst  S97.  In  an  assize  by  tenant  by  statute-merchant,  ancient  demesne  is 

Hob.  4s.  no  good  plea,  because  the  plaintiff  does  not  demand  the  ireeholdy 

but  till  he  hath  satisfaction* 
Roll.  Abr,  9S9.      In  a  quare  impedit  ancient  demesne  is  no  plea,  because  if  it 
Hob.  48.  should  be  granted  there  would  be  a  failure  of  rights  for  there 

they  cannot  grant  a  writ  to  the  bishop, 
t  Inst.  506.  So  in  an  action  of  waste  ancient  demesne  is  no  plea,  because  in 

?i*«iL  «7o       ancient  demesne  they  cannot,  upon  the  distress  returned,  award 
RolL  Abr.  3S5.  ^  ^"^  ^^  enquire  of  waste,  according  to  the  statute  ;    for  the 

sheriff  ought  by  the  statute  to  go  in  person,  which  cannot  be 

supplied  by  their  officer,  and  so  Uiere  would  be  a  &tlure  of  ri^ht ; 

but  in  this  the  land  shall  not  be  frank-fee. 
F.N.B.  11.  If  the  manor  and  demesnes  thereof  are  demanded^  ancient 

a  I^n.  191.     demesne  is  no  plea^  because  the  lord  would  be  judge  in  his  own 

Sslk.  66*  pL  1.  MoiieA 

Comb.  185.       *^""* 
Show.  S71. 

Ancient 
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Ancient  demesne  may  be  pleaded  after  imparlance^  because  Oyer,  sio.  in 
the  lord  may  reverse  the  judgment  by  writ  of  disceits  and  it  goes  margin.    Stile, 
b  bar  of  the  action  itself,  viz.  in  that  court,  because  it  is  coram  ^^^^{  ^* 

nonjudice.  Where  the'  de- 

feDdant  Id  ejeetmetU  pleads  ancient  demesne,  he  need  not  make  any  defence  by  adding  defendii 
cm  el  h^mriam  mam.  Carth.  2S0.  Show.  386.  Salk.  217.  Vide  Doct.  PL  51,  52.  Roll. 
Abr.  522.  and  tit.  Pleoi  and  Pleadmgi.  It  may  be  pleaded  without  affidavit.  2  Ld.  Raym. 
1418.  Barnard.  K.  B.  7.  [But  see  con^r.  3  Wils.  51.2  Burr.  1047.  And  the  affidavit  must 
shew  that  the  lancb  are  holden  of  a  manor,  which  manor  is  itself  ancient  demesne;  that  the 
matter  can  be  tried  in  the  court  of  the  manor,  Uiat  there  are  suitors  there,  and  that  the  plain* 
an  estate  of  freehold.    2  Burr.  1047.  8.] 
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AN  annuity,  strictly  taken,  is  a  yearly  payment  of  a  certain  Co.  Lit.  1 44.  b. 
^*'  sum  of  money  granted  to  another  in  fee-simple,  fee-tail,  j^^^  Abr.^226 
or  life  or  years,  charging  the /i^5on  of  the  grantor  only:  if  pay-  Docuand 
able  out  of  lands,  it  is  properly  called  a  rent-charge ;  but  if  both  Stud.  Dial.  3. 
tfie  person  and  estate  be  made  liable  (a),  as  they  most  commonly  ^  ^\^'^1^' 
arc,  then  it  is  generally  called  an  annuity.  amauityin  fee, 

mnted  by  the  crown  out  of  the  4J/.  per  cent,  duties  payable  for  exports  and  imports  at  Bar^ 
ladoeij  is  merely  a  personal  inheritance.  ^  Earl  of  Strafibrd  v.  Buckley,  2  Ves.  170.  And 
so,  as  Lord  Hardwicke  said,  in  giving  his  judgment  in  that  case,  is  an  annuity  out  of  tha 
post  office  or  excise.  Co.  Lit.  20.  a.  n.  4.  (I4tn  edit.};  and  as  such,  the  former  has  been 
treated  by  Lord  Tkiuiow.  Lady  Uoldemesse  v.  Marquis  of  Carmarthen,  1  Bro.  Cb.  R.  277* 
A  rent  created  out  of  a  rent  is  a  mere  annuity.    Per  Lord  Hardwicke,  2  Ves.  178. 

As  an  annuity  may  be  granted  in  fee,  it  may,  of  course,  as  a  conditional  or  qualified  fee : 
but  it  cannot  be  entailed,  bein^,  in  point  of  charge,  strictly  personal ;  Co.  Lit.  20»  a. :  there- 
fore  a  remainder  cannot  be  limited  over  of  it,  as  it  may  of  a  rent-charge  {  Turner  v.  Turner, 
t  Bro.  Cb.  R.  816.  Weeks  v.  Peach,  2  Lutw.  1218.;  except  in  a  grant  by  the  king,  2  Ves* 
181.;  but  when  granted  to  one,  and  the  heirs  of  his  body,  it  the  condition  is  performed  by  the 
grantee's  havinc  issue,  the  estate  becomes  absolute,  and  alienable  without  restriction ;  and 
thu,  it  seems,  Uiougfa  the  grantee  never  come  into  actual  possession.  1  Bro.  Ch.  R.  316. 
Ambl.  776.  8.  C.  n  is  not  the  subject  of  a  fine  or  recovery,  Sheph.  Touchst.  11.  Pig.  97« 
1  Ves«  391. ;  but  passes  by  mere  mnt  or  transfer,  l  Bro.  Ch.  R.  377.  There  con  be  neither 
oonrteiy,  nor  dower  of  it.  Co.  Lit.  144.  b.  Poph.  87.  Moor,  85.  It  b  not  within  the 
mortmain  net  of  7  fi.  1.  stat  2.  Co.  Lit.  2.  b.,  nor  the  provisions  of  the  statute  of  fraucb,  so 
tut  as  they  affect  real  property.  2  Ves.  1 70.  It  is  not  assets  in  the  hands  of  the  hdr,  because 
pot  comprised  within  the  description  either  of  land  or  tenements :  not  of  executors,  because 
its  heritable  quality  prevents  it  mm  goii^  to  them.  Doct.  and  Stud.  c.  30.  p.  97.  2  Ves.  179. 
Bmt  an  annnity  of  inheritanoe  is  forfeitable,  as  an  hereditament,  for  treason.  Nevil's  case, 
7  Co.  54»  b.  It  ii  assignable^  and  in  most  cases,  though  asogns  be  not  named  in  the  grant. 
Co.  Lit.  144.  b.  Qerrard  v.  Boden,  HetL  80.  If  granted  by  the  king,  it  must  be  grant^  out 
of  some  branch  of  his  revenue,  for  the  royal  person  is  not  chargeable.  Anon.  1  Salk.  S8» 
(a)  Whether  the  one  or  the  other  shall  be  liable,  is  in  the  election  of  the  grantee ;  which 
election,  wlien  once  distinctly  made,  is  final  and  conelustre.  Co.  Lit.  144*  b.  Lit.  j  219# 
AmbL  782.] 

(A)  How  an  Annuity  or  Rent-charge  differs  from 

other  Rents. 

(B)  What  dhall  be  a  good  Grant  or  Creation  thereof, 

(C)  or 
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(C)  Of  the  Remedies  for  the  Recovery  of  an  Annuity. 

[(D)  Of  the  Provisions  made  by  the  Legislature  re- 
specting Life  Annuities,]  And  herein, 

II 1  •  In  what  Cases  a  Memorial  is  necessary. 

2.  Of  the  Form  and  Contents  of  it. 

3.  Of  vacating  and  setting  aside  Annuities,^ 

Apportionment  and  Extinguishment  of  an  Annuity  or  Rent- 
charge,  vide  head  of  **  Rents/'  Vol.  VII. 


(A)  How  an   Annuity  or    Rent-charge  differs  from 

other  Rents. 

Lit.  1 218.        A  Man  seised  of  land  grants,  by  deed-poll  or  indenture,  a 
ffide  for  this  yearly  rent  to  be  issuing  out  of  the  same  land  to  another  ia 

head  of  EaUi.  f^^  j„  ^jj^  ^^  f^^  yf^^  ^^^  ^j^jj  ^  ^i^^g^  ^f  distress t  this  is  a 

rent-charge ;  and  if  the  grant  be  without  clause  of  distress^  then 

it  is  a  rent-seek. 
Vent.  161.  Co.      A  rent-service  is  an  annual  return,  made  by  the  tenant,  either 
Lit.  142.  ju  labour,  money,  or  provisions,  in  retribution  for  the  land  that 

passes. 
Lit.  $214, 21 5.      If  a  man  makes  a  feofihient  in  fee,  or  a  lease  for  life,  or  a 
s  Inst.  505.      gift  in  tail,  remainder  over  in  fee,  upon  such  grants  there  can  be 
Plow.  134.       jj^j  rent-service  reserved  at  this  day,  the  feoffor  or  erantor  havinsr 

(n)  For  without  .  j   *k     r    ir  *       u     *i.       *  *  *      r       • 

such  clause  it    ^^  reversion,  and  the  feoffee  or  grantee  by  the  statute  of  qma 

is  only  a  rent-  emptores  terrarum  holding  of  the  capital  lord ;  therefore  if  in 
seek.  Whether  such  deeds  a  rent  be  reserved,  there  must  be  a  clause  of  distress 
at'^  n  iT^cood  "^^^'^^  (^) »  *^"d  this  will  make  a  good  rent-charge,  the  land 
in  a  deed^ll    being  charged  with  a  distress  for  the  payment  of  it. 

has  been  doubted,  the  words  of  reservation  proceeding  entirely  from  the  feofibr  or  donor  ; 
but  it  seems  now  settled,  that  such  reservation  is  good  in  a  deed-poll,  because  whoever  claims 
an  estate  under  any  deed,  ought,  in  reason  and  eijuity,  to  be  obliged  to  take  it  under  the 
terms  expressed  in  the  deed.  Fide  Co.  Lit.  145.  b.  2  Roll.  Abr.  449.  Plow.  154,  Gilb 
Rents,  16, 17. 

Co. Lit.  i^'^*b.  If  a  man  grants  a  rent  out  of  three  acres,  and  grants  over» 
7  Co.  35.  b.      ^1^^^  jf  ^^  j^Q^  ^  arrear,  that  he  shall  distrain  for  the  rent  in  one 

of  the  acres,  this  is  one  entire  rent;  but  it  cannot  be  a  rent- 
charge  for  the  whole,  because  the  greatest  part  of  die  land  out 
of  which  it  issues,  is  not  chargeable  with  any  distress  for  the 
recovery  of  it;  and  denominatio  sumefida  a  mtyoris  therefore  it 
is  taken  to  be  a  rent-seek,  for  which,  by  the  words  of  the  grants 
the  grantee  may  distrain  in  the  third  acre;  for  whenever  the 
remedy,  by  way  of  charge  for  the  rent,  is  not  commensurate  to 
the  rent,  the  rent  is  call^  sedc^  and  the  charge  is  only  appur- 
tenant to  the  rent,  and  does  not  give  it  its  denomination;  and 
the  reason  is,  because  if  such  original  grant  should  be  lost  and 
worn  out  by  time,  and  a  man  were  to  prescribe  for  it,  if  he  were 
to  give  it  uie  denomination  of  a  charge,  it  would  grasp  more 
land  than  was  originally  intended  to  be  charged ;  and  therefore 

the 
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the  law  binds- them  down  to  the  denomination  of  the  rent,  as  seek, 
aod  to  set  forth  the  charge  as  an  appurtenant,  that  by  length  of 
time  no  more  should  be  comprehended  in  the  charge  than  was 
originally  intended  in  the  grant  of  that  charge. 

If  a  man  grants  a  rent  out  of  his  lands  to  JI 5.  and  his  heirs,  Co.Lit.  147.  b. 
and  grants  tnat  he  may  distrain  for  it  during  his  life,  this  is  a  7  Co.  S3,  b. 
rent-charge  in  J.  S.  because  he  may  distrain  in  the  land,  out  of  If  a  rent  be 
which  it  issues,  during  his  own  life ;  but  it  shall  be  seek  m  the  f^^tSir^hebS 
hands  of  his  heirs,  because  by  the  express  words  of  the  deed,  the  outofoneacre, 
remedy  was  to  cease  upon  his  death ;  aliter  if  the  distress  had  and  that  it 
been  Umited  only  for  years,  for  then  the  entire  rent  had  been  seek,  jhall  be  lawful 
because  the  remedy  being  temporary  is  not  adequate  to  the  right,  ^^^i^  helrs^o 
which  is  perpetual.  distrain  for  it, 

this  b  a  renlneck;  and  the  distress  given  to  one  is  only  an  appurtenant  to  the  rent;  but  if  he 
to  whom  the  distress  was  not  limited  dies,  the  surriyor  shall  dbtrain,  because  the  whole  rent 
is  then  in  him.    Co.  Lit.  147.   7  Co.  23.  b. 

(B)  What  shall  be  a  good  Grant  or  Creation  thereof. 

TF  a  man  obliges  himself  to  J.  S.  in  an  annual  rent  of  10/.  per  2  Roll.  Abr. 

cipiendum  annuatim  de  manerio  de  D.,  and  bindeth  the  said  424.    For  hi 

manor,  and  all  the  chattels  therein,  to  a  distress,  this  amounts  to  ™*"y  ^^**^» 

a  good  grant  of  the  rent,  and  J.  &  may  distrain  for  it.  S granting, 

the  law  creates  a  rent-charge,  because  it  is  the  design  of  the  law  to  render  all  contracts  bind- 
ing and  effectual,'  so  far  as  the  intention  of  the  parties  may  be  gathered  from  the  deed ;  and 
such  interpretation  is  made  strongest  against  the  gfantor,  because  he  is  presumed  to  receive  a 
valuable  consideration  for  what  he  parts  with.  ||That  a  grant  of  anntaiy  must  be  by  deed,  and 
must  contain  words  of  present  grant,  otherwise  the  grantee  cannot  sue  at  law.  See  14  Ves. 
491.   2  Dow.  &  Ry.  606.11 

So  if  I  bind  my  goods  and  lands  to  the  payment  of  a  yearly  Co.  Lit.  147.  a. 
rent  to  J.  S.,  this  is  a  good  rent-charge,  with  power  to  distrain,  ^ff^^  ^^  ^ 
though  there  be  no  express  words  either  of  grant  or  distress ;  or  ^4  ' 
if  I  grant  that  if  such  a  rent  be  arrear,  that  J.  S.  shall  distrain 
for  it  in  the  manor  of  D.,  this  is  a  good  rent-charge,  for  in  all 
these  cases  it  is  evidently  my  intention  that  my  land  be  liable  to 
the  charge. 

So  it  is  if  I  grant  to  S.  <S.  that  he  and  his  heirs,  or  the  heirs  pp»  Lit.  147.  a. 
of  his  body,  shall  distrain  for  40*.  rent  in  my  manor  of  Dale;  ^  R<Sl^  Ab 
this  is  a  good  rent-charge  in  fee  or  in  tail,  because  the  power  424.  7  Ca  25. 
of  distraining  is  in  one  case  ffiven  to  the  heirs  general,  and  in  the  Butt's  case. 
other  to  the  descendants  of  the  body  of  &  S. ;  and  whoever  has  a 
power  of  distraining,  has  an  estate  in  the  rent  for  which  the 
distress  is  given. 

But  if  I  grant  a  rent  of  405.  out  of  the  manot  of  Dale,  and  ^  RoM- Abr. 
if  the  rent  he  behind,  that  the  grantee  shall  distrain  in  my  manor  j^^'  ^  ^  q^* 
of  Sakj  this  power  of  distress  in  the  manor  of  Sale  sha\l  not  33/ 
amount  to  the  grant  of  a  rent-charge  out  of  the  manor  of  Sale  ; 
for  though  in  the  former  cases  such  construction  is  admitted  to 
suf^ort  the  intentions  of  the  parties,  where  the  grant  is  not  ex- 
plicit, yet  in  this  case  the  reason  of  such  construction  fails,  be- 
cause here  is  a  plain  grant  of  the  rent  out  of  the  manor  of  Dale, 
and  the  distress  is  given. in  the  manor  oi  Sale,  as  a  means  for  the 
recovery  of  it,  for  which  he  had  no  remedy  by  the  grant  itself; 

•ad 
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and  therefore  the  rule,  quod  expresmm  semper  facit  ceesaretaciium^ 
takes  place  here,  that  where  the  intentions  of  the  parties  are  evi- 
dent)  there  that  construction  shall  never  be  admitted,  which  the 
law  only  allows  in  dubious  contracts,  ut  res  magis  valeat  quam 
pereat ;  for  if  that  manner  of  interpretation  were  admitted,  the 
grant  might  be  made  doable,  and  the  grantor  twice  charged, 
against  the  design  of  the  grant 
s  Ron.  Abr.  If  a  rent  be  granted  to  A.  and  if  the  rent  be  behind,  that  a 

^S5.  stranger  shall  distrain  for  it  for  the  use  of  the  grantee ;  this  is  a 

good  rent-charge  in  A^  and  a  distress  limited  to  a  stranger  for 
his  benefit,  is  in  effect  making  him  the  grantee's  servant  for  that 
purpose ;  and  what  a  man  may  do  by  one  servant,  he  may  do 
by  himself  or  any  other. 
-2  Roll.  Abr.  But  if  the  distress  had  been  limited  to  a  stranger,  without  say- 

^^^*  ing  for  the  benefit  of  the  grantee,  so  that  the  limitation  of  the 

distress  may  seem  to  be  independent  on  the  grant,  and  without 
relation  to  it ;  this  distress  does  not  make  it  a  rent-charge,  since 
by  no  words  in  the  deed  the  distress  shall  be  applied  to  the  use 
or  advantage  of  the  grantee. 
Bro.tit  OranU  If  A.  grants  and  confirms  to  JS.  a  rent  of  BU  to  be  taken  out 
Ah*  '4*3/  ^^^'*  ^^  ^^  lands,  which  rent  B.  has  of  the  grant  of  his  father,  though 

B,  never  had  any  such  rent  from  his  father,  yet  this  grant  of 

^'s  shall  be  good  to  create  a  fent-charge  in  £.,  for  it  is  evidendy 

the  intention  of  A.  that  JB.  shall  have  a  rent  of  6L  out  of  his 

land;  and  a  mistake  or  error  in  the  description  of  the  thing 

referred  to,  shall  not  render  the  true  design  of  the  ccmtract  inef- 

.  fectual  and  void. 

"Co. Lit.  147.  b.       ^^  ^  ^^"  seised  of  twenty  acres  of  land,  grants  a  land  of  205. 

If  two  tenants  percipiendum  de  qu&libei  acrd  terra  stut^  or  out  of  every  acre  of 

in  common,  or  land ;  this  is  in  nature  of  a  several  grant  out  of  every  acre,  for 

^^  tii^"**  ^^^  grant  shall  be  taken  most  strongly  against  the  grantor,  and 

mtnt  a  rent  of  ^^  grantee  shall  have  205.  out  of  each  acre. 

*90f.  per  annum  out  of  their  laiid,  the  grantee  shall  have  40f .  rent ;  for  as  their  estate  is  several, 
•o  shall  their  grant  be  too ;  and  therefore  each  shall  be  taken  to  grant  a  several  rent  of  90f. 
5  Co.  7.  b.  Plow.  140.  b.  161.  171.  289.     Co.  Lit.  197.  a.  S67.  b. 

€o.Ltt.  147.  b.      If  ^  bargains  and  sells  land  to  JB.  by  indenture,  and  before 

enrolment  they  both  join  in  a  grant  of  a  rent^harge  to  C  this 
after  the  enrolment  shall  be  constmed  the  grant  of  B.  and  the 
confirmation  of  ^.,  because  when  the  bargain  and  sale  is  enrolled, 
it  has  the  effect  of  a  deed  enrolled,  fit)m  the  making  thereof; 
and  therefore  it  must  be  the  grant  of  j8.,  who  had  the  land  at  the 
time  of  the  grant  made ;  but  if  the  deed  had  never  been  enrolled, 
then  it  should  have  been  the  grant  of  A*  and  confirmation  of  J3», 
because  the  land  never  passed  fiK>m  ^•,  |he  deed  being  ineffectual 
and  void,  without  enrolment 
Bro.tit.Gratit»      If  an  original  grant  be  made  of  a  rent«<harge  to  commence 
Plow*  ^3g  •  '•    after  the  death  of  J.  5.  it  is  good ;  for  this  is  not  like  the  case  of 
tUmi  29, 30.    IlAnds,  where  the  livery  must  carry  the  fireehold  immediately,  apd 
s  Vent.  204.      where  the  abeyance,  or  want  of  distinguishing  where  the  free- 
But  a  rent  {»     hold  is,  may  be  of  prgudice  to  the  ri^ts  of  others;  for  if  the 
•«««f  or  already  fr^hold  was  to  be  granted  in/uhtrot  a  man  &at  had  brought  b" 


(B)  What  shaS  be  a  goo4  Grant  or  Creatim  thefeqf.  2ST 

pracipe  against  the  ffrantor^  after  he  had  proceeded  in  it  a  consi«  »eatod,cwinot 
derable  time,  might  nave  his  writ  abated  by  the  freehold's  vesting  g^jf  ^ence  ^ 
in  a  stranger,  by  reason  of  a  conveyance  made  by  the  grantor,  ^fter  the  deatk 
before  the  writ  brought;  but  the  grant  of  a  r^it  de  novo  is  not  ofJ.  A  became 
attended  with  this  inconvenience;  for  no  man  can  have  a  preee-  ^  ^^^  '^^ 
dent  right  to  a  thing  which  is  originally  created  by  the  grant  If^^ot  tU 
itself;  yet  quare,  at  what  distance  of  time  such  charges  may  be  ties,  and  tbere> 
allowed  to  commence,  whether  it  must  not  be  after  the  lives  of  fore  mch 
the  persons  in  esse  /  for  if  they  be  indefinite,  they  seem  to  have  ^^^^  ^^  ^^\ 
the  same  tendency  to  a  perpetuity  as  any  other  contingent  re-  S^qIcl'^Iw 
mainders,  or  executory  interest;  and  the  bare  affectation  of  a  thus  being  split 
perpetuity  is  sufficient  to  condemn  any  conveyance.  and  levereay 

person  in  whom  the  right  is ;  and  therefore  the  party  that  has  risht,  will  not  be  able  to  discern 
against  whom  to  bring  his  pracipe  for  the  recovery  of  it.  Bro.  tit.  Grant,  S6.^  8  H.  7.  5. 
Plow.  156.  [An  annuity  (after  a  disposition  of  it  for  other  purposes)  was  devised  to  the 
Cestator't  eldest  son :  and  on  his  decease,  to  the  heirs  male  of  his  body ;  and  in  case  of  his 
having  no  issue  male,  to  remain  to  the  testator's  next  eldest  son,  and  the  heirs  male  of  his 
body ;  the  four  eldest  sons  died  without  issue :  it  was  adjudged,  that  the  claim  of  the  fifth  was. 
too  remote.    Turner  v.  Turner,  1  Bro.  Ch.  R.  516.] 

[Where  a  man  devised  all  his  lands  for  the  payment  of  his  lj,  Kennoule 
debts,  and  also  an  annuity  out  of  a  certain  town,  which  the  y.  Earl  of 
trustees  sold;  it  was  decreed  in  equity,  that  the  annuity  should  ^^^^^'l^ 
issue  out  of  the  other  lands  unsold  ;  there  being  sufficient  to  pay  Jjf  Annuity 
the  debts.  &c.(A),p.i*. 

1  Ch.  Ca.  S95.  S.  C. 

Where  an  annuity  was  devised  out  of  a  rectory,  the  glebe  Thomdike  v. 
being  but  of  small  value,  and  the  tythes  not  liable  to  distress,  it  ^JT^"')^!,,. 
was  decreed  that  the  whole  rectory  should  be  liable.]  titJVnnuity, ' 

&c.  (A),  pi.  2.   1  Ch.  Ca.  79.  S.'C. 

I A  demise  by  a  parson  of  his  benefice,  made  subsequent  to  Shaw  v.  Prit- 
the  57  G.  3.  c.99.  for  securing  an  annuity,  is  void,  it  being  in  chard,  lo  Barn* 
substance  a  charging  of  a  benefice  within  the  meaning  of  the  ^^^^Vg 
13  E»  c.  20.,  which,  so  far  as  relates  to  the  charging  of  benefices,  ^  q.  544^ 
is  now  in  force,  having  been  revised  by  the  57  G-  3.  c.  99.  || 

[If  a  man,  possessed  of  a  term,  grant  a  rent  generally,  without  1  Roll.  Abr. 
limiting  any  estate,  the  rent  shall  continue  during  the  term.  tit.  £ttate(H)» 

A  man,  possessed  of  a  term  for  years,  determinable  on  lives,  Gosley  v» 

devised  20/.  per  annum  to  J.  S,  to  be  paid  half-yearlv,  if  the  Gilford^ 

cestui  que  vies  should  so  long  live,     J.  S.  died  during  tne  life  of  ^^^l^^'j 

the  cestui  que  vies,  and  it  was  adjudged  that  the  rent  was  not  termination 

determined  by  his  death,  but  should  oe  paid  to  his  executors  in  the  cane  of 

durinir  the  continuance  of  the  term.]  *  devise  of  an 

°  annuity  to 

testator's  executors  and  their  heirs  during  the  life  of  i?„  te  the  separate  use  of  a  married 
woman*  who  died  in  the  life  of  B,  Rawlinson  v.  Montague,  9  Vern.  667.  So,  where  a  man 
devised  an  annuity  to  another  during  the  life  of  his  executor,  to  be  paid  him  by  the  executor^ 
and  the  annuitant  died  in  the  life-time  of  the  executor.    Savery  v.  Dyer,  Ambl.  139, 

J  An  annuity  can  only  be  where  the  principal  is  irrecoverably  Winter  v. 
gone,  and  is  to  be  satisfied  by  periodical  payments ;   therefore  Mousley, 
abend  conditioned  for  payment  of  a  sum  to  the  executors  of  |^*"*'*^' 
the  obligee,  and  interest  in  the  mean  time  to  him,  is  not  an 
annuity  bond.  I 

(C)  Of 


Bam. 
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(C)  Of  the  Remedies  for  the  Recovery  of  an  Annuity. 

Lit.  §  219.         T^  ^  ™*°  grants  by  his  deed  an  annual  rent  to  J.  S.  in  fee,  for 
F.N.B.15S.  life  or  years,  out  of  certain  lands,  with  clause  of  distress,  the 

6  Co.  58.  b.  grantee  may,  at  his  election,  either  distrain  for  this  rent,  or  have 
^^ritcS^ftnnuity  ^  ^"^  of  annuity  (fl),  and  thereby  charge  his  person* 
lies  for  a  rent-service.  Vi(U  tit.  Rents,  and  Roll.  Abr.  2S6.  I  H.  4.  4.;  nor  if  a  man  devises 
a  rent  out  of  his  land,  and  dies ;  for  after  his  death  it  is  impossible  to  chane  his  person. 
6  Co.  58.  b.  Nor  will  a  writ  of  annuity  lie  for  a  rent  granted  for  equality  of  partition,  or 
in  lieu  of  dower ;  for  though  these  be  given  by  the  person,  yet,  being  grantee!  in  satisfac- 
tion of  a  real  estate,  the^  retain  the  nature  of  the  things  for  which  they  are  given,  and 
therefore  not  recoverable  in  a  personal  action.  Poph.  87.  Co.  Lit.  144,  145.  Roll.  Abr.  2S7. 
Co.  Lit.  144.  a. 

Lit.  §  220.  If  a  nian  grants  a  rent  out  of  his  lands,  and  by  a  proviso  in 

Poph.  87.  the  deed,  or  by  deed  of  defeasance,  provides  that  neither  the 

€  Co.  ^^-  grant,  nor  any  thing  therein  contained,  shall  be  construed  to 

hwi  been  extend  to  charge  his  person  by  writ  of  annuity ;  in  this  case  the 
that  the  grant,  person  of  the  grantor  is  not  chargeable ;  because  the  charge 
nor  any  thing  upon  the  person  arising  only  from  the  manner  of  construing 
therein  ">""  grants,  which,  for  the  consideration  given,  ought  to  be  extended 
T'ree  the"  ^  ^^  ^  ^^^  words  will  bear  against  the  grantor,  there  can  be 
land,  that  *       no  room  for  such  construction,  when  by  the  express  words  of 

Eroviso  had       the  grant,  the  person  of  the  grantor  is  not  charged ;  for  no  im- 
een  void,  as     plication  shall  be  admitted  to  overthrow  an  express  clause  in 
repugnant  to     {^g  j^^j^ 
the  grant.  •*"**  ^^^^» 

Co.  Lit.  146.  a. 

Co.  Lit.  14  6  If  a  man  grants  a  rent-charge  out  of  the  manor  o(  Dale,  in 
6  Co.  41.  b.  which  the  grantor  has  no  interest,  with  a  proviso  that  the  grant 
D^  227.'  ^^^^^  ^^^  charge  his  person,  this  proviso  is  void;  because  the 
[where  a'  grantor,  having  nothing  in  the  manor  of  Dale^  could  not,  by  any 
man  cove-  act  of  his,  charge  it;  and  consequently,  the  grantee  having  no 
nanted  to  settle  remedy  for  his  annuity,  but  against  the  person  of  the  grantor, 
1  e  and  ^^  proviso  to  exempt  his  person  is  void,  as  rendering  the  whole 
had  none  at  gi'&^t  ineffectual:  and  if  in  this  case  the  grantor  had  been  seised 
the  time,  but  of  the  manor,  and  had  granted  a  rent-charge  out  of  it,  for  the 
purebred  \[fQ  Qf  ^he  grantee,  with  a  proviso  that  the  grant  should  not 
^^8w!d  charge  his  person,  though  the  grantee  himself  could  have  no 
voluntarily  de-  remedy  but  by  distress ;  because,  that  remedy  being  open  to  him, 
vised  it,  such  the  proviso  is  good  to  exonerate  the  person ;  yet,  upon  the  death 
land  was  of  the  grantee,  his  executor  may  have  an  action  of  debt  against 

r  blelo^he  ^^®  grantor  for  the  arrears,  because  the  executor  has  no  other 
annuity  in  the  remedy  for  the  recovery  of  them ;  for  he  cannot  distrain  after  the 
hands  of  the  grant  is  determined;  and  therefore  the  proviso  to  exempt  the 
devisee.  person  is  void  against  the  executor,  as  rendering  the  grant  useless 

H^tini:  and  ineffectual. 

5  Vern.  S7.1 

6  Co.  58.  b.  '^^^  hence  it  is,  that  if  a  rent  be  granted  out  of  lands,  with  a 
But  if  the  proviso  that  the  person  of  the  grantor  shall  not  be  charged,  that 
grantor  had  this  proviso  is  void;  because  the  grantee,  having  no  distress 
given  a  penny,  given  by  the  deed  for  the  recovery  of  the  rent,  would  be  without 
2ii^  m  the      ^^Y  nianner  of  remedy,  if  the  proviso  took  place. 

name  of  seisin,  the  proviso  had  been  good,  because  he  might  recover  the  rent  in  an  asiize. 

6  Co.  58*  b* 

If 
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If  a  man  by  his  deed  grants,  if  J*.  &  be  not  yearly  paid  the  Co.  Lit.  146. 
sum  of  ten  shillings,  that  then  he  may  distrain  for  it  in  his  I^.^*  and  B. 
manor  of  Dale^  this  is  a  good  rent-charge  out  of  the  manor ;  but  J^'nt^tenante, 
no  writ  of  annuity  lies  for  it,  because  there  is  no  grant  of  the  ^areeoutof  \ 
rent  made  by  the  grantor ;   yet»   because  he  hath  given  the  their  land, 
grantee  a  power  to  distrain,  if  such  a  yearly  sum  be  not  paid  with  a  proviso 
him,  the  manor  is  thereby  charged  with  the  distress,  and  con-  ^"**^  '''^ 
sequently  with  the  rent  for  whidi  the  distress  is  given.  q^^  chaise  the 

person  of  A,^  this  discharges  the  person  of  A,  but  leaves  B.  liable  to  the  writ  of  annuity.    Co. 
lit.  147.  U 

If  a  man,  seised  of  land  in  fee,  and  possessed  of  other  land  for  Co.  Lit.  147.  b. 

years,  grants  a  rent-charge  for  life  out  of  both,  with  a  power  to  vi\\^'^^Q 

distrain  in  both,  if  the  rent  be  arrear,  the  leasehold,  as  well  as  Cro.  El^.  607*. 

the  land  of  inheritance,  are  subject  to  the  distress ;  because  a  683. 
man  may  oblige  his  chattels  to  the  discharge  of  the  rent;  but 
the  rent  being  a  freehold,  shall  issue  only  out  of  the  inheritance; 
because  the  leasehold,  being  only  a  temporary  and  perishing  in- 
terest, is  not  a  fund  commensurate  to  the  charge ;  and  therefore, 
the  rent  shall  issue  out  of  the  inheritance,  which  for  its  duration 

is  a  more  complete  estate  to  support  the  charge,  and  render  the  .  .    p 

grant  effectual.  And  hence  it  was  adjudged  (a),  that  though  the  ^5.  Butt's^' 

grantee  might  distrain  the  leasehold  lands,  yet  he  must  avow  for  case, 
a  rent  issuing  out  of  the  inheritance. 

But  if  a  man  possessed  of  a  term  for  years,  grants  a  rent  out  7  Co.  99. 

of  it  to  another  for  life,  though  the  estate  be  of  shorter  duration  Cro.Elia.  185. 
than  the  charge ;  yet  because  it  is  the  only  fund  provided  by  the 
grant,  for  the  payment  of  the  rent,  it  shall  answer  the  grantee  so 
long  as  it  has  continuance,  if  the  life  for  which  the  rent  wjeis 
granted,  lasts  so  long. 

There  is  another  remedy  for  the  recovery  of  an  annuity  or  Perception  of 

rent-charge,  and  that  is  when  a  power  is  given  the  grantee  to  Profits.  Sid. 

enter  [b)  and  hold  the  lands  till  satisfied  the  arrears  by  the  per-  ?^^'  ^^^  ^***« 

ception  of  profits,  the  grantee,  when  the  rent  is  arrear,  may  in  Xeb.  784*. 

such  case  enter  and  hold  the  lands  till  satisfied  by  the  perception  Raym.  135. 

of  the  profits;  though  in  this  case  it  was  objected,  that  there  ^58.  Sand. 

was  no  estate  conveyed,  out  of  which  a  use  might  arise  to  the  j^^'  V^'a 

grantee,  upon  the  nonpayment  of  the  rent ;  and  that  this  grant  Cawley. 

could  pass  no  estate  to  the  grantee,  as  a  conveyance  at  common  [{b)  In  such 

law,  because  the  grantee  could  have  no  inheritance  or  freehold  in  case,  if  he  ^ 

the  land,  when  the  rent  was  in  arrear  for  want  of  livery,  nor  an  n"t^^'^®  {[. 

estate  for  years,  for  want  of  a  certain  commencement  and  deter-  ^hXe  to  quit' 

mination ;  yet  it  was  adjudged,  that  by  the  grant  he  had  an  in-  till  he  has 

terest  vested  in  him,  when  tlie  rent  was  arrear;  and  though  it  be  ^^^  P*'^  '"- 

an  uncertain  interest,  which,  for  the  uncertainty  of  its  commence-  ^|^„  down 
ment  and  determination,  might  be  void  by  Uie  strict  rules  of  to  the  day; 

law,  if  it  were  granted  independent  of  any  estate  certain,  yet  it  aliter^  if  he 

is  good  in  this  case,  because  it  is  created  to  attend  a  determinate  neglecu  to 

estate;  and  the  nonpayment  of  the  rent  fixes  the  certainty  of  its  ^*®J'  Cum^' 

beginning,  and  the  satisfaction  of  the  arrears,  by  the  perception  ming/sAtk. 

of  the  profits,  the  end  and  determination  of  such  interest;  and  S4n.  Where 

therefore  the  grantee  may  reduce  such  interest,  as  it  rises,  into  *  grantee  of 

his 
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m»  annuity       hia  possession  by  ejectment^  which  is  the  proper  remedy  to  re- 
has  recovered    cover  the  possession, 
in  ejectment 

ondnst  a  tenant  from  year  to  year,  of  the  grantor,  he  may  afterwardi,  in  an  action  for  use  and 
occupation,  lecoTer  all  the  rent  in  the  hands  of  the  tenant  at  the  time  he  gave  him  notice,  and 
down  to  the  day  of  the  demise,  but  not  afterwards,  l  Term  R.  378.  Birch  r.  Wright. 

Cro.Jac.5io,        If  &  man  grants  a  rent-charge  to  «7.  SL,  his  heirs  and  assigns, 

511,513.  and  if  it  shall  happen  that  the  rent  be  behind  and  unpaid,  that 

p  ^^  ^^^*  ^^^  ^^^  ^^^  *^*  ^'^       heirs  and  assigns,  shall  enter  into  the  land, 

147. 5  Bulstr.  ^"^  ^^^®  ^^^  enjoy  the  rents  thereof,  until  the  arrears  be  fully 

s5o'.  Haver-  satbfied ;  and  the  grantor  covenants  to  levy  a  fine  to  the  uses  of 

gile  and  Hare,  the  said  deed;  if  after  the  fine  levied  the  rent  be  arrear,  the 

i^d  by  the  grantee  may  enter  into  the  land,  or  make  a  lease  for  years  to  try 

h  seecmfThat'  "'^  ^'^®  ^^  ejectment;  because  by  the  fine  there  is  an  estate  vested 

if  the  rent  be  in  the  conusees,  to  raise  an  use  in  the  grantee,  of  the  rent- 

arrear  before  charge,  when  the  rent  is  behind;  and  whenever  the  rent  becomes 

^®  5,"*lf ^^^*  arrear,  the  possession  is  executed  to  that  use,  and  consequently 

I^ed^fterw  the  grantee  hath  a  right  to  take  and  keep  that  possession,  till  the 

wards  shall  be  use  for  which  it  was  executed  be  satisfied ;  and  that  was  till  the 

sufficient  to  .  arrears  of  rent  be  paid  by  the  perception  of  the  profits ;  and 

nise  an  "'c  m  therefore  though  the  greatest  interest  in  the  land  be  uncertain, 

entwinto  the  C^^iis®  it  is  uncertain  when  the  rent  will  be  paid  out  of  the 

land  for  the  profits,)  yet  while  his  interest  remains,  if  his  possession  be  dis- 

recovery  of  turbed  or  devested,  he  may  restore  it  by  ejectment,  which  is  the 

these  arrrars ;  proper  remedy  to  recover  the  possession ;  and  if  the  irrantee 
because  the       *^    J^  V         ^   -i  .       '^  i«i       •         ^  j       • 

fineVeuidcd    ^^igns  over  the  rent,  the  assignee  may  likewise  enter,  and  mam- 

by  the  deed  of  tain  a  title  in  ejectment;  for  though  the  use  arises  out  of  the 
grant,  and  both  estate  of  the  conusee  only,  as  the  rent  is  in  arrear,  and,  till  the 
amount  but  to  ygjj^  y^  behind  and  unpaid,  there  is  nothing  more  than  a  bare 
O^.Jacf5is!'  possession  of  a  use,  which  in  its  nature  is  not  assignable ;  yet  by 

the  conveyance  of  the  rent  it  shall  pass,  because  it  is  nothing 
more  than  a  remedy  or  security  for  the  rent;  and  therefore  shall 
attend  that  into  whose  hands  soever  it  comes. 
r  L't  162.  '^  action  of  debt  does  not  lie  for  the  arrearages  of  an  annuity, 
4  Co.  49.  a.  ^f  th^  grantee  be  seised  of  it  in  fee,  tail,  or  for  life. 
llWebb  r.  Jiggs,  4  Maule  k  S.  113.  Kelly  v.  Qubbe,  5  Bro.  &  B.  150.||  But  where 
an  annuity  was  granted  by  deed  for  two  years,  and  the  grantee  brought  an  action  of  debt 
for  the  arrears ;  on  demurrer  it  was  held,  that  debt  would  lie  upon  the  contract,  it  being 
granted  by  deed,  and  for  years.  Cro.  Eiiz.  S6S.  For  the  remedies  which  heirs  and  exe* 
cutors  have  by  distress  or  action  of  debt,  vide  head  oi  Rentt^  and  the  statutes  33  H.  8. 
c.  37.*    6  Ann.  c.  14.  4  G.  2.  c.  28.    1 1  G.  2.  c  19. 

*  See  a  good  comment  on  this  statute  of  H.  8.  Co.  Lit.  162.  a.  b. 

Roll.  Abr.  226.  As  regular!  V  the  remedies  for  recovery  of  an  annuity  or  rent- 
hT  h^'/f  ^*  charge  are  either  by  writ  of  annuity  or  distress,  it  is  to  be  seen 
Dyer  344.  which  is  the  most  eligible  method,  and  what  shall  determine  the 
Co.  Lit.  144*     grantee's  election.     If  A^  grants  a  rent-charge  to  B.  and  his 

heirs,  if  the  rent  be  arrear,  not  only  the  grantee,  but  his  heirs  in 
infinitum,  may  distrain  for  it;  for  the  remedy,  being  commen- 
surate  to  the  right,  must  be.  of  equal  duration  with  the  right ; 
but  if  in  this  case  the  rent  be  arrear,  and  the  grantee  brings  a 
writ  of  annuity,  in  order  to  charge  the  person  of  the  grantor,  it 
is  no  longer  to  be  considered  as  a  rent  issuing  out  of  the  land, 
because  the  writ  of  annuity  has  entirely  turned  the  charge  upon 

the 


(C)  Of  the  Remedies  for  tlie  Recwery  qf  an  Annvity.  241 

the  peracMi  of  the  grantor,  and  under  that  denomination  it  must 

determine  with  the  life  of  the  grantor,  because  his  heirs  are  not 

chargeable. 

But  if  A»  had  granted  for  him  and  his  heirs  (a)  to  B>  and  his  i  Roll.  Abr. 

heirs,  such  a  rent  out  of  his  lands,  in  this  case  the  heirs,  being  s^^*  ^o.  Lit. 

comprehended  in  the  contract,  are  bound  to  make  good  the  grant  i^^v/^^V' 

so  &r  as  they  have  assets  by  descent  from  the  grantor.  annuity 

granted  by  a  body  politic  will  charge  the  nicceuon,  though  not  named  in  the  grant.   Plowd. 
455.] 

If  a  rent  be  granted  in  tail,  the  grantee  cannot  alien  it  while  it  Poph.  87.  Co. 
continues  a  rent ;  because  as  such  it  may  be  entailed  within  the  Lit.  19.  a. 
statute  de  donis;  but  if  the  grantee  brings  his  writ  of  annuity,  it  iP^'y'  ^^'^' 
is  no  longer  within  the  statute,  because  then  it  is  become  a  charge     ^^  ^  ^'^' 
merely  personal,  without  any  relation  to  the  land  out  of  which  it 
was  first  granted,  and  therefore  b  become  a  fee-simple  conditional, 
as  such  a  gift  of  lands  had  been  before  the  statute;  and  therefore 
the  annuity  not  being  within  the  statute,  may  be  aliened. 

But  in  some  respects  the  writ  of  annuity  is  the  better  remedy :  Annuity  where 
as  if  a  termor  for  years  grants  for  him  and  his  heirs  a  rent-  better.  Poph. 
charge  out  of  his  land  to  another  and  his  heirs,  m  this  case,  if  ^7. 
the  grantee  distrains,  and  thereby  has  thrown  the  charge  en« 
tirely  off  the  person  upon  the  landf  upon  the  expiration  of  the 
term,  the  rent  is  gone;  because  die  grantor  could  not  charge 
the  land  longer  than  his  own  interest  in  it  continued ;  but  if  the 
grantee  had  brought  his  writ  of  annuity,  the  charge  upon  the 
person  had  been  perpetual,  so  long  as  the  heurs  of  the  grantor 
had  any  assets ;  because  the  grant  was  for  him  and  his  heirs. 

The  next  thing  to  be  enquired  into  is,  what  acts  of  the  grantee  Lit.  §  219. 
are  sufficient  to  oetermine  his  choice;  and  this  determination  must  Roll.  Abr.  2S7, 
be  by  some  solemn  act  in  a  court  of  record,  that  it  may  appear  ^*  Lit*  i^^* 
to  be  the  act  of  the  grantee  himself,  and  not  of  a  stranger,  with- 
out his  permission  or  authority;  and  therefore  if  the  grantee 
distrains  for  the  rent,  that  is  no  determination  of  his  election  ; 
neither  is  the  suing  forth  a  writ  of  annuity  any  determination, 
because  these  may  be  done  by  a  stranger,  without  the  grantee's 
knowledge  or  consent;  or  rauier,  because  the  design  of  the  law 
being  to  help  men  to  the  recovery  of  their  rights,  in  the  best  and 
most  beneficial  method,  the  grantee  shall  not  be  foreclosed  of 
either  of  his  remedies,  by  any  rash  or  unadvised  act  of  his ;  but 
if  the  grantee  counts  in  the  writ  of  annuity,  or  avows  the  taking 
of  the  distress,  the  count  and  avowry  is  a  repeated  determination, 
or  plain  confirmation  of  his  first  choice  and  election ;  and  this, 
being  entered  on  record,  is  taken  to  be  the  deliberate  act  of  his 
min^  and  therefore  he  shall  not  be  allowed  to  recede  from  what 
he  has  done  in  so  solemn  a  manner. 

But  if  a  man  grants  a  rent-charge  in  fee,  without  saying,  for  Dyer,  544.b. 
him  and  his  heirs,  and  the  grantor  dies,  and  the  grantee  brings  Hob.  58. 
a  writ  of  annuity  against  uie  heir,  though  he  counts  thereon, 
and  proceeds  to  judgment,  yet  that  does  not  foreclose  him  of  his 
distress  on  the  land  out  of  which  the  rent  issues ;  because,  by 
the  death  of  the  grantor,  the  grant,  as  an  annuity,  was  deter- 
mined ;  and  consequently  the  grantee  had  no  election,  having 
Vol.  I.  R  but 
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but  one  remedy  for  the  recovery  of  it,  which  was  by  distress;  but 
the  distress  in  this  case  still  remained,  because  the  srantee  lost 
his  election  by  the  act  of  God,  for  which  no  man  ought  to  suffer. 

So  it  is  if  tenant  j}ur  aider  vie  grants  a  rent-charge  for  ten 
years,  and  the  cestui  que  vie  dies,  in  this  case  the  charge  is  deter- 
mined as  a  rent,  because  tlie  estate  for  life,  out  of  which  it  issued, 
is  ended ;  but  the  grantor  is  still  liable  to  a  writ  of  annuity  for 
the  growing  annuity,  because  the  grantee  had  not  by  any  act  of 
his  aetermined  his  choice ;  and  therefore,  the  election  being  taken 
away  by  the  act  of  God,  and  not  by  any  act  of  his  own,  he  may 
pursue  the  other  remedy  by  writ  of  annuity. 

But  if  the  grantee  of  a  rent-charge,  before  he  has  made  his 
election,  purchases  part  of  the  land,  in  this  case  he  is  without  any 
remedy  (a),  either  against  the  land  or  against  the  person  of  the 
grantor;  the  land  is  not  liable,  because  the  rent  is  extinct  by  the 
purchase;  and  it  being  in  its  original  creation  a  rent-charge, 
though  the  law  gave  a  double  remedy  for  it,  yet  when  the 
grantee  has  by  his  own  act  discharged  the  land,  and  extinguished 
die  rent,  he  can  have  no  remedy  for  the  thing  which  he  has 
wilfully  destroyed,  and  therefore  he  can  have  no  writ  of  annuity 
against  the  person. 


1 7  G.  3.  c.  26. 


The  memo- 
rial in  such 
case  must 
disclose  the 
consideration 
truly.  Rex  v. 
Wrmht,  Hunt, 
45.  {b)  A  scire 
faciat  to  re- 
vive a  judg- 
ment entered 
up  before  the 
act  passed,  is 


[(D)  Of  the  Provisions  made  by  the  Legislature  re- 
specting Life  Annuities. 

13 Y  statute  17  G.  S.  c.  26.  §1.  it  is  enacted^  "that  a  memorial 
•*  of  every  deed,  bond,  instrument,  or  other   assurances 
**  whereby  any  annuity  or  rent-charge  shall,  from  and  after  the 
**  passing  of  this  act,  be  granted  for  one  or  more  life  or  lives,  or 
**  for  any  term  of  years,  or  greater  estate  determinable  on  one 
"  or  more  life  or  lives,  shall,  within  twerity  days  of  the  execution 
**  of  such  deed,  4-c.  be  enrolled  in  the  High  Court  of  Chancery  ; 
**  and  that  every  such  memorial  shall  contain  the  day  of  the 
''  month  and  the  year  when  the  deed,  ^c.  bears  date,  and  the 
**  name  of  all  the  parties,  and  for  whom  any  of  them  are  trustees, 
"  and  of  all  the  witnesses ;  and  shall  set  forth  the  annual  sum  or 
"  sums  to  be  paid,  and  the  name  of  the  person  or  persons  for 
"  whose  life  or  lives  the  annuity  is  granted,  and  the  consider* 
*'  ation  or  considerations  of  granting  the  same ;  otherwise  every 
•*  such  deed^  &c.  shall  be  null  and  void  to  all  intents  and  purposes*** 
§  2.  "  ITiat  before  any  judgment  shall  be  entered  of  record 
upon  any  warrant  of  attorney  for  recovering  or  securing  the 
payment  of  any  annuity  or  rent-<harge  that  hath  already  beei:x 
granted  for  one  or  more  life  or  lives,  or  for  any  term  of  years 
"  or  greater  estate  determinable  upon  one  or  more  life  or  lives, 
'*  and   before  any  execution  shall  be  sued  out,   or  action  (&^ 
<*  brought  on  any  such  judgment  already  entered,  or  on  <tny 
"  deed,  bond,  ^c.  already  executed  for  the  purposes  aforesaid , 
"  a  like  memorial  of  the  deed,  ^c,  shall  be  enrolled  in  the  higl\ 
Court  of  Chancery;  and  in  case  the  party  shall  neglect 
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•*  enrol  the  same,  any  such  judgment,  execution,  or  proceeding  ^  action  whh- 
"  in  the  action  respectively  shall  be  null  and  void."  in  this  clause. 

Fenner  v.  Evans,  1  Tenn  K.  267. 

|By  the  53  Geo.  3.  c.  141.  §  1.  the  statute  17  Geo.  3.  c.  26.  S3G.3.  c.i4i. 
18  repealed,  except  as  to  annuities  granted  before  the  passing  of  5  ^' 
that  act,  but  the  principal  provisions  of  the  statute  are  re-enacted 
with  some  alterations  and  additional  regulations. 

By  J  2.  (which  nearly  corresponds  in  substance  with  the  above  §  2. 

§  1.  of  the  17  Geo.  3.  c.  26.)  it  is  enacted  that  within  thirij/  days  (a)  {a)  Twenty 
after  the  execution  of  every  bond,  instrument,  or  other  assurance,  ^^^ '"  '^® 
whereby  an  annuity  or  rent  charge  is  granted  for  one  or  more  life    °""®'  ^  • 
or  lives,  or  for  any  term  of  years  or  greater  estate,  determinable 
on  one  or  more  life  or  lives,  a  memorial  of  the  date  of  every  such 
deed,  bond,  instrument  or  assurance,  of  the  names  of  the  parties, 
and  of  all  the  witnesses  thereto,  and  of  the  person  or  persons  for 
whose  life  or  lives  such  annuity  or  rent-charge  shall  be  granted, 
and  of  the  person  or  persons  by  whom  the  same  is  to  be  bene- 
ficially received,  the  pecuniary  consideration  for  granting  the 
same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be  enrolled 
in  the  High  Court  of  Chancery,  in  the  form  or  to  the  effect  follow- 
ing^ with  such  alterations  as  die  circumstances  of  any  particular 
case  may  require,  otherwise  every  such  deed^  S^e,  shall  be  null 
and  void«     (The  act  then  gives  a  form  of  memorial.) 

The  numerous  cases  decided  on  these  corresponding  sections 
of  the  two  acts  may  be  classed  under  the  folio  whig  heads  : 

1.  In  what  Cases  a  Memorial  is  necessary. 

2.  Of  the  Form  and  Contents  of  it. 

8.  Of  Vacating  and  setting  aside  Annuities. 

1.  In  fshai  Cases  a  Memorial  is  necessan/.i 

[The  warrant  of  attorney  is  an  assurance  within  the  act,  and  „    j. 
ronst  be  enrolled.]  Waller  *  ^' 

4Tenn  R.  463.  Davidson  v.Foley,  2  H.  Black.  12.  3  Bro.  C.  R.  598.  Jacques  v.  Witxy,  1  Tens 
R.  557.    Downes  v.  Parkhurst,  cited  in  2  H.  Black.  13. 

I  And  it  is  not  sufficient  to  state  it  merely  by  way  of  X'ecital  in  y^^  Braam  v. 
stating  the  annuity  deed.(|  Isaacs,  i  Bos. 

&  P.  451.;  ted  vide  JAckion  v.MiUentown,  6  Taunt.  189. 

[Bot  a  judgment  entered  is  not  such  an  assurance^  unless  per*  ^7^?"  ^' 
haps  where  it  is  the  only  security.  4  TermR  82<. 

An  assignment  of  part  of  an  annuity  is  within  the  act,  for  it  Duke  of  BoU 
must  always  appear  by  the  registry,  who  has  the  present  subsii^t-  ton  v.  Wil- 

2  Ves.  jun.  1 J8.  S.  C. ;  ted  vide  Dixon  v.  Birch,  8  H.BIadu307. 

So  where  an  annuity  was  granted  before  the  act  passed,  and  Grant  v. 
tssiffned  subsequent  to  it,  and  afler  the  assignment  made,  the  ^^l^y*  ^\f  * 
original  securities,  but  not  the  assignment,  were  enrolled;  it  was     ^^'        '^ 
holden,  that  no  proceedings  could  be  had  by  reason  of  the  non- 
^rolment  of  the  assignment. 

R  2  •  A  con- 


244 


ANNUITY  AND  RENT-CHARGE. 


Jackson  t. 
Lever,  3  Bro. 
C.  Ca.  605. 

4  Term  R.  660. 
662.  5TennR. 
285.;  and  see 
8Bing.2l5. 


O'Callnghan 
V.  Ingtiby, 
9  East  R.  155. 


Henderson  v. 
Countess  of 
Glencainiy 

3  Taunt.  235. 

Keats  Y.  Hick, 
5  Moo.  R.  629. 

4  Bam.  &  C. 
69.  S.C. 


Blake  v.  Atter- 
soil,  2  Bam. 
&  C.  875. 

4  Dow.  &  Ry. 
549. 


Tetley  v. 
Tetley,  4  Bing. 
214. 


Brown  v. 
Dowthwaite, 

1  Madd.  446. 

James  ▼. 
James,  9  Bro. 

&  B.  702. 
5  Moo.  479. 

(a)  An  equita* 
ble  estate  is 
vithin  this 
exception, 
though  it 
mortgage 
its  whole 
value.  Shrap- 
nel V.  Vemon, 

2  Bro.  Ch.  R. 


A  contract  to  grant  and  secure  an  annuity,  though  in  part 
executed,  is  not  within  the  statute. 

The  act  being  made  to  take  effect  «  from  and  after  the  passing 
"  of  it,"  its  operation  commenced  from  the  first  day  of  the  session, 
and  affected  annuities  granted  subsequent  to  that  time,  though 
before  it  actually  passed.  The  twenty  days  are  exclusive  of  the 
day  on  which  the  deeds  are  executed.] 

II A  trust  deed  granting  estates  to  trustees  upon  trust  to  raise 
money  by  annuities,  which  annuities  are  accordingly  granted,  does 
not  require  enrolment,  it  not  being  an  instrument  "  wkerely  any 
annuity  is  granteir 

So  also  where  an  annuity  bond  was  assigned  by  the  obligee, 
the  annuitant,  to  secure  an  annuity  granted  by  the  obligee  of 
less  amount,  it  was  held  that  the  second  annuitant  was   not 
obliged  to  enrol  the  bond. 

Where  a  mother,  at  the  instance  of  her  sons,  sold  her  business 
and  advanced  them  a  sum  of  money  out  of  the  proceeds,  and 
subsequent  to  such  advance  it  was  agreed  that  the  sons  should 
secure  to  her  an  annuity,  and  a  bond  was  accordingly  given  for 
securing  it,  it  was  held,  that  as  the  bond  was  subseouent  to  the 
advance  of  money,  the  annuity  was  voluntary,  and  not  within 
the  act 

The  act  applies  only  to  annuities  sold  for  pecuniary  consider- 
ation; and,  therefore,  where  by  marriage  settlement  10,000t 
was  to  be  paid  by  the  fether  of  the  wife  to  trustees  upon  trust  to 
pay  the  interest  to  the  husband  for  life,  and  the  iather  died  with- 
out having  paid  the  principal  to  trustees,  and  his  a&irs  being 
embarrassed,  and  it  being  uncertain  whether  there  would  be 
sufficient  to  pay  his  debts,  the  husband  agreed  to  accept  in  lieu 
of  the  lOjOOOt,  5000t  and  an  annuity  for  his  life  of  125/.,  it  was 
held,  that  such  annuity  granted  by  the  executors  of  the  father, 
did  not  require  enrolment. 

So  where  an  annuity  of  1 0/.  was  granted  by  a  son  to  his  parents, 
in  consideration  of  their  giving  up  to  him  a  farm  which  they  occu- 
pied, and  the  stock  on  it  worth  300/. ;  it  was  held  that  the  an- 
nuity need  not  be  enrolled  under  53  Geo.  3.  c  141. 

So  an  annuity  granted  in  consideration  of  an  assignment  of  a 
reversionary  interest  in  stock  does  not  require  enrolment 

And  where  an  annuity  is  granted  in  consideration  of  the  &ir 
and  bonajde  sale  of  landed  property,  the  consideration  is  not  a 
pecuniary  consideration  or  mor^s  'worth  within  the  meaning  of 
the  statute,  and  enrolment  is  not  necessary.  || 

[The  last  section  of  17  G.  3.  c.  26.  excepts  from  the  act  any 
annuity  or  rent-charge  given  by  will  or  marriage-settlement ;  any 
annuity  secured  upon  lands  of  equal  or  greater  annual  value, 
whereof  the  grantor  was  seised  {a)  in  fee-simple  or  fee-tail  in. 
possession  at  the  time  of  the  grant,  or  secured  by  the  actual 
transfer  of  stock  in  any  of  the  public  funds,  the  dividends  whereof 
are  of  equal  or  greater  annual  value  than  the  annuity ;  any 
voluntary  annuity  (i)  granted  without  regard  to  pecuniary  con- 
sideration ; 
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sideration;  any  annuity  or  rent-charge  granted  by  any  body  968.  (^)  An 
corporate,  or  under  any  authority  or  trust  created  by  act  of  par-  ^nuit]^in  con- 
liament;  and  any  annuity  where  the  sum  to  be  paid  does  not  theirrantee'i 
exceed  ten  pounds,  unless  there  be  more  than  one  such  annuity  giving  up  his 
from  the  same  grantor  or  grantors,  to  or  in  trust  for  the  same  business  to  the 
person  or  persons.]  ^h'^'th* 

clause ;  for  any  annuity  granted  for  any  other  than  a  pemmary  consideration  is,  for  the 
purposes  of  the  act,  to  l^  taken  to  be  a  voluntary  annuity.  Crespigny  ▼.  Wittenoom, 
4  Term  R.790.;  ||and  see  Doe  dem.  Johnston  v.  Phillips,  1  Taunt.  556.  So  also  an  annuity 
milted  in  consideration  of  the  grantee's  resigning  his  situation  as  master  of  an  academv. 
Uutton  ▼.  Lewis,  5  Term  R.  639. ;  and  see  James  v.  James,  2  Bro.  &  B.  702.  Blake  r.  AttersoU, 
2  Barn.  &  C.  875.;  and  ant^,  p.  244.  The  two  last  cases  were  decided  on  the  55  G.5. 
c.  141^  in  which  the  words  **  money's  worth''  are  added  to  the  words  ''pecuniary  con- 
sideration" in  the  former  statute.  An  annuity  secured  on  lands  of  equal  annual  value 
need  not  be  enrolled,  although  also  secured  upon  leasehold  property.  Ex  parte  Mitchell, 
2£astR.  137.11 

I  The  corresponding  clause  in  53  6.3.  C.14<L|  enacts  that  this  55G.3.  c.i4i. 
act  shall  not  extend  to  Scotland  or  Ireland,  nor  to  any  annuity  or  ^  ^^* 
rent-charge  given  by  will  or  by  marriage  settlement,  or  for  the 
advancement  of  a  child;  nor  to  any  annuity  or  rent-charge  secured 
upon  freehold,  or  copyhold,  or  customary  lands  in  Great  Britain 
or  Ireland^  or  in  any  of  his  majesty's  possessions  beyond  the  seas, 
of  equal  or  greater  annual  value  than  the  said  annuity,  over  and 
above  any  other  annuity,  and  the  interest  of  any  principal  sum 
charged  or  secured  Uiereon,  of  which  the  grantee  had  notice  of 
the  time  of  the  grant,  whereof  the  grantor  is  seised  in  fee-simple 
or  fee-tail  in  possession,  or  the  fee-simple  whereof  in  possession 
the  grantor  is  enabled  to  charge  at  the  time  of  the  grant,  or 
aecored  by  the  actual  transfer  of  stock  in  any  of  the  public 
funds,  the  dividends  whereof  are  of  equal  or  greater  annual  value 
than  the  said  annuity ;  nor  to  any  voluntary  annuity  or  rent- 
charge  granted  without  consideration  or  money's  worth ;  nor  to 
any  annuity  or  rent-charge  granted  by  any  body  corporate,  or 
under  any  authority  or  trust  created  by  act  of  parliament 

By  section  B.  it  is  enacted,  that  in  case  any  person  or  persons  J^«  §  5. 
by  whom  any  annuity  or  rent- charge,  of  which  such  particulars 
9S  aforesaid  are  hereby  required  to  be  enrolled,  shall,  for  the 
time  being,  be  payable,  shall  be  desirous  of  obtaining  a  copy  of 
eveiy  or  any  deed,  bond,  or  instrument,  or  other  assurance, 
whereby  such  annuity  or  rent-charge  was  granted,  and  of  such 
his,  her,  or  their  desire,  shall  give  twenty-one  days'  notice  in 
writing  to  the  person  or  persons,  for  the  time  being,  entitled  to 
soch  annuity  or  rent*charge,  such  person  or  persons  shall,  on  or 
before  the  expiration  of  such  twenty-one  days,  unless  prevented 
by  fire,  or  other  inevitable  accident ;  and  in  that  case,  if  the  assur- 
ance shall  not  be  destroyed  by  such  accident,  theuy  as  soon  after 
as  such  impediment  shall  be  removed,  send  or  deliver  to  the 
person  or  persons  requiring  the  same,  a  copy  of  every  deed, 
bond,  instrument,  or  other  assurance,  whereby  such  annuity  or 
rent-charge  was  granted,  or  of  such  of  the  assurances  as  in  such 
notice  shall  be  required;  and  such  last-mentioned  person  or 
persons  shall,  at  the  time  of  receiving  the  same,  pay  to  the 
person  or  persons  furnishing  tlie  same,  a  sum  after  the  rate  of 

R  3  sixpence 
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sixpence  for  every  one  hundred  words  contained  in  every  such 
copy,  and  also  the  reasonable  costs  of  sending  or  delivering  the 
same ;  and  the  person  or  persons  holding  the  original  instru- 
ments by  which  such  annuity  or  rent-charge  shall  be  secured, 
shall  suflTer  the  person  or  persons  to  whom  such  copies  shall  be 
delivered  or  sent  to  examine  the  same  with  the  originals ;  and  in 
case  such  copies  shall  not  be  sent  or  delivered,  or  the  person  or 
persons  holding  the  original  instruments,  shall  refuse  to  suffer 
such  copies  to  be  examined  therewith,  according  to  the  direction 
in  this  act,  it  shall  be  lawful  for  the  person  or  persons  by  whom 
the  annuity  or  rent-charge  is  payable,  to  take  out  a  summons 
from  any  of  his  majesty's  justices  of  his  courts  of  King's  Bench 
and  Common  Pleas,  requiring  the  person  or  persons  neglecting 
to  send  or  deliver  such  copies,  or  refusing  to  suffer  the  same  to 
be  examined  with  the  original  instruments  as  aforesaid,  to  appear 
before  such  judge,  and  shew  cause  in  the  premises;  and  it  shall 
and  may  be  lawful  for  the  judge  before  whom  such  person  or 
persons  shall  be  summoned  to  make  such  order  for  the  produc- 
tion of  the  instruments  by  which  such  annuity  or  rent-charge 
shall  be  secured,  and  for  suffering  the  complainant  to  take 
copies  thereof,  and  examine  the  same  or  the  copies  delivered 
with  the  original  instruments,  and  otherwise  in  the  premises  as 
tx)  such  judge  shall  seem  meet. 

2,  Of  the  Form  and  Contents  of  the  MemoriaL^ 

Downes  v.  [The  omission  or  incorrect  statement  of  the  date  of  warrant  of 

Parkhurst,         attorney  is  fatal. 

3  IL  Black,  la,    Duke  of  Bolton  v.  Williams,  4  Bro.  Ch.  210. 

Duke  of  Bol-  ^  defect  in  the  memorial  as  to  the  date  of  any  one  of  the 
ton  V.  Wil-       securities  vitiates  the  whole  transaction. (a) 

liams,  4  Bro.  Ch.  210.  2  Ve«.  jiin.  138.  S.  C;  but  see  Ex  parte  Chester,  4  Term  R.  «94. 
Saunders  v.  Hardinge, .';  Term  R.  9.  ||(fl)  But  now  by  3  G.  4.  c.  92.  it  is  provided,  that  every 
bond,  &c.  ^ranting  any  annuity  which  shall  be  duly  enrolled  shall  be  valid,  notwithstandiog  a 
memorial  or  any  other  deed  securing  the  same  annuity  shall  not  have  been  enrolled.|| 

y^]^h  ^'^^^^*       ^^  ^  "o^  ^necessary  to  describe  the  trustees  eo  nomine^  it  is 
32  G.^3.    An-  ^"°"g^  i^^^  appear  on  the  face  of  the  memorial  that  they  are 
derson  v.  Col-    Such, 
lard,  Sitt.  Westminster^  cor,  Ld.  Kenyon  after  Easter  T.  1791. 

Duke  of  Bol*         '^^^  names  of  all  persons,  agents  as  well  as  principals,  by  whom 
ton  V.  Wil-       and  to  whom  the  consideration  is  paid  must  be  set  forth, 
liams,  vbi  suprd.    Toldervy  v.  Allen,  5  Term  R. 

Hood  V.  Bur-        Every  trust  relating  to  the  annuity  must  be  roistered. 

ton,  4  Bro.  Chan.  Ca.  121. 

Toldervy  v.  But  it  seeras  not  necessary  to  take  notice  of  those  which  are 

R.  480^  ^^'"  "°^  created  in  consequence  of  the  annuity.] 

II  Although  the  words  of  the  act,  17  Geo.  3.  c.  26.  only  require 
the  names  of  the  parties  to  be  specified,  and  for  whom  any  of 
them  are  trustees,  yet  the  decisions  have  required  the  trusts  of  the 
deed  to  be  expressed,  though  this  doctrine  has  been  repeatedly 
disapproved. 

Thus 
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Thus  a  statement  of  the  trust  as  general  for  the  grantee,  when  Taylor  v.  John- 
in  fact  there  was  a  prior  trust  for  the  grantor  until  default  m  ^°' ®  ***"*  • 
payment  of  the  annuity,  was  held  insufficient 

So  also,  where  the  trustee  was  described  in  the  memorial  as  Askew  y. 
"  nominated  on  the  part  of  the  grantee,'*  and  it  appeared  from  Mnckreth, 
the  deed  that  he  was  a  trustee  bom  for  the  grantor  and  grantee,  ^  ^®^^  '^'  ***' 
the  memorial  was  held  insufficient. 

So  also,  where  the  deed  contained  a  stipulation  that  the  trustee  Desenfans  v. 
should  permit  the  grantor  to  take  the  rents  and  profits  until  de-  0'Bnen,3Ea»t 
fault,  and  in  case  the  annuity  should  be  in  arrear  sixty  days,  he 
might  enter  and  raise  sufficient  to  satisfy  it^  and  suffer  the  grantor 
to  take  the  overplus,  a  memorial  slating  the  deed  to  contain  the 
usual  powers  of  entry  and  distress,  and  perception  of  the  rents,  4*^. 
for  securing  the  annuity,  was  held  insufficient. 

So  also,  it  is  insufficient  to  refer  generally  to  the  trusts  of  the  ,       ^^ 
deed  as  the  "  trusts  thereby  declared."  Lockwood,^ 

1  Maule&  S.  627,;  and  see  Bradford  v.  Burlandy  14  East,  445.;  but  see  Defaria  v.  Sturt, 

2  Taunt.  225.    Blamire  v.  Darfoot,  6  Taunt.  504.    BrowDe  v.  Rose,  6  Taunt.  124. 

It  is  not  necessary  that  the  estates  charged  should  be  specifi-  O'Callaghan  t. 
cally  set  forth  in  the  memorial  where  the  annuity  is  charged  on  Jnglcl>y»9East, 
all  the  grantor's  estate  in  a  county,  and  so  stated ;  nor  is  it 
necessary  to  state  specifically  the  powers  in  a  deed,  except  so 
far  as  they  create  a  trust,  and  so  are  brought  within  the  words 
of  the  statute  as  to  trustees. 

If  a  bond  be  joint  and  several,  the  memorial  is  insufficient  if  ^m^y  ^  Q^^y_ 
it  state  it  to  be  several.  thorne,  i  East" 

S98 ;  and  see  Coare  v.  Giblett,  3  East,  46 1 . 

If  an  annuity  bond  bind  the  grantor's  heirs,  the  memorial  is  Horwood  v. 
not  insufficient  for  describing  it  generally,  without  mentioning  ^q  £^^  "23 
the  obligation  on  the  heirs.  4  Taunt.  546. 

S.C.;  and  see  Jackson  v.  Milsentown*  6  Taunt.  189. 

If  the  annuity-deed  under  the  17  6. 3.  c.  26.  contain  a  proviso  Ex  parte  An- 
for  a  repurchase  by  the  grantor,  the  terms  of  it  must  be  stated ;  J^l*»  1  ^os.  & 
and  it  is  not  sufficient  to  refer  to  the  proviso,  stating  tlie  annuity  ^g  3^^^^^  ""** 
to  be  redeemable  on  such  terms  as  therein  expressed.  Druce,4Taum. 

252.    Tringham  v.  Bcthune,  7  Taunt.  429.    Doe  dem.  Mason  v.  Phillips,  5  Maule  &  S.  S69. 

But  under  the  53  G.  3.  c.  141.  a  proviso  for  redemption  need  Ye™*  v. 
not  be  mentioned  in  the  memorial.  &A  206       ' 

Where   the  grantor  was   required  to  make  her  will,  as   a  ExfjarteMnO' 
further  security  for  the  annuity,  and  the  grantee  retained  the  kenzie, 
will,  it  was  held  that  the  memorial  was  insufficient  for  not  no-  *  ^  *""'•  '^* 
ticing  the  will. 

It  is  not  decided  whether  a  fine  is  an  assurance  requiring  14  East,  45 J. 
enrolment  by  17  G.  3.  c.  26. 

The  assurances  required  by  the  annuity  acts  to  be  enrolled  Sandilanda  v. 
are  those  entered  into  by  the  grantor,  or  persons  at  his  instance,  Mw^h,  2  Barn . 

r  •        xi_  •/  J  ^i_       r  *         •         u     ^    &A.  675.;  and 

for  secunng  the  annuity ;  and  therefore  a  guarantee  given  by  a  ^^  ^  Youn.  & 

third  party,  unconnected  with  the  grantor,  and  for  a  commission  j.  136.   Scd 

payable  to  such  tliird  party,  is  not  within  the  act.  vide  Rosher 

'       "^  V.  Hurdis,  5  Term  R.  678. 

R  4  A  lease 
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p^'  ^^^Madd  ^  ^^^^  deposited  two  years  after  the  annuity  is  granted,  as  a 
152. '  '  ^ol^^teral  security,  does  not  require  enrolment.  || 

Hood  V.  Bur-  [Where  several  annuities  are  payable  out  of  a  gross  sum 
ton,  4  Bro.        assigned  for  that  purpose,  every  annuity  must  be  stated  in  the 

menionai ;  it  is  not  sufficient  to  deseribe  it  as  one  annuity  ot 

such  gross  sum. 
P"^^  WM°^"         1"'^®  memorial  must  contain  an  account  of  all  the  proceedings 
liams,*  4  Bro.      '"^'a^ive  to  the  consideration,  to  whom  and  on  whose  behalf  paid ; 
Ch.  R.  297.       ^^d  the  actual  mode  and  manner  of  paying  it] 

2Ves,juD.138. 

Dalroer  T.  H^^  ^^^  consideration  is  paid  iy  an  agent,  his  name,  as  well 

Barnard,  as  that  of  the  principal,  must  be  stated  in  the  deed. 

7  Term  R.  248.    Askew  v.  Mackreth,  1  New  R.  214. 

PWUi^*^"^  2  N  ®"^  ^^  P^^^  ^^  *"^  agent  of  the  grantor,  his  name  need  not 

R.  14K*      ^^  be  stated,  since  the  words  of  the  statute  do  not  require  this. 

Coare  v.  Gib-  The  time  of  payment  is  not  required  to  be  specifically  stated 
Ictt,  4East,85.  by  the  act,  and  is  not  any  further  material  than  as  entering  into 

the  question  of  the  value  of  the  consideration. 
Crawford  v.  And  where  the  consideration  was  alleged  in  the  deed  to  be 

l^hilhps,  2^New  paid  by  the  ffrantee  on  a  particular  day,  on  which  day  it  was  in 
see  Cook  v!  ^^^^  P^'^  ^^  ^^  common  agent  of  both  parties,  and  by  him  pud 
Jones,  I5£a8ty  a  few  days  after  to  the  grantor,  this  was  held  a  sufficient  allega- 
^^^*  tion  of  payment  within  the  statute. H 

Wright  T.  [If  paid  part  in  notes,  a  description  of  it  as  money  is  bad,  and 

w  A/  ^^"    ^®  dolQs  and  other  particulars  of  the  notes  must  be  stated.] 

perry  ¥.0601167,  6  Term  R.690.;  see  Drake  v.  Rogers,  4  Moo.  R.  402.|| 

^x  parte  ||But  if  the  value  of  the  notes  has  been  received  in  money,  be- 

2E  t  137       ^^^  ^^®  execution  of  the  deeds,  it  may  be  stated  as  money.  j| 

(a)  Kirkman  v.       [If  part  of  the  consideration  be  money  previously  lent  (a),  or 

Black.  309        ^^^^       ^^  ^^  retained  in  satisfaction  of  a  debt  (J),  or  to  satisfy 

(h)  Shove  Y.       ^^^  accruing  payments  of  the  annuity  (c),  or  part  of  it  be  the 

Webb,  1  Term  giving  up  a  former  annuity  (d),  or  if  the  whole  be  a  judgment        '^M  ; 

R,732.  (c)  Cox  recovered  against  the  grantor  (e),  a  memorial  stating  the  pa3rment        ^or  ^ 

K  22  G  3        generally  is  bad,  for  it  does  not  disclose  the  transaction  tnily.  '^  jq. 

B,R.  Hunt  on  Annuities,    (i)  Washburn  v.  Birch,  5  Term  R.  472.    (e)Jaque8  v.  Withy         ^^ 
1  Term  R.  557.  %}^ 

Simons  V.  But  where  the  consideration  has  been  paid  from  time  to  time^       ^^c. ; 

Monimer,         ^^^  j^^^  ^^^^^  renewed  for  the  purpose  of  keepincf  the  contract       \^ 

5  lermlt.139.  ^,  ^  r       .    *^j        .i.  -5      *•  rr«i_  <i<i 

Sowerby  v.       open,  the  gross  amount  may  be  stated  as  the  consideration,    llie 
Harris,  4  Term  consideration  may  be  set  forth  merely  by  way  of  recital. 

R.  494. 

Hodges  V.  Mo-  And  it  is  sufficient  to  mention  it  only  once,  though  there  are 
500  ^  "°*^'  several  deeds  for  securing  the  annuity,  in  each  of  which  it  is  ex- 
pressed.] 
Ranger  v.  Earl  ||So  also,  if  the  name  of  the  party  for  whose  life  the  annuity  is 
of  Chesterfield,  granted  is  expressed  in  one  of  the  several  securities,  it  is  suffi- 
audi  Barber  ^*^"^  without  expressing  it  in  the  others.|| 
V.  TiamsoD,  l  Darn.  (S:  A.  282. 

[But 
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[But  where  one  of  the  instruments  which  constitute  the  assur-  Saunders  t. 

ance  does  not  set  forth  the  consideration^  (and  it  is.  not  necessary  ^!f^"^* 

to  set  it  forth  in  every  one,)  the  memorial  must  connect  the  in-  ^     ""      ^' 
strument  omitting  it  with  the  others,  by  so  plain  an  inference 
that  it  may  clearly  appear  to  relate  to  the  same  transaction, 
else  such  instruments  will  be  void ;  and  it  must  be  inferred  from 
the  memorial  itself  that  all  the  deeds  are  connected.] 

Where  a  memorial  described  an  instrument  as  an  assignment,  Butler  y.  Ck. 

and  it  appeared  in  &ct  to  be  an  under-lease,  it  was  held  suffi-  Pfl>  9  BBrn.^ 

daitly  described  in  popular  language.  ^*  ^^i* 

An  annuity  deed  is  properly  described  as  a  <<  grant  of  annuity^  Browne  t.  Lee, 

though  it  contain  an  assignment  of  stock  as  a  security ;  so  also  6  Barn,  i  C. 

tboufich  it  contain  a  release  of  a  former  annuity.  689.  Crowther 

^  •'v.  Wentwortb, 

6  Bam.  &  C.  866. 
It  is  not  necessary  that  the  annuity  deed  should  be  executed  Buckridge  y. 

by  ail  the  parties  to  it  before  the  memorial  is  enrolled,  pursuant  ^^ht*  ^  Bam. 

to  S^  G.  S.  c.  141.  J  2.  *  <^-  ^^• 

By  the  53  G.  3.  c.  141.  the  memorial  must  contain  the  descrip-  Darwin  y.  Lin- 

tion  and  places  of  residence  of  the  witnesses  to  the  annuity  deed ;  ^^^*  ^  ^Bm,  Sc 

and  Uierefore  where  the  subscribing  witness  to  a  warrant  of  Smi3i%  p  -t. 

attorney^  given  as  a  collateral  security  for  an  annuity,  was  de-  chard,  sE^. 

scribed  as  C  R.  clerk  to  W.A»oi  Great  M.  Street^  in  the  county  &  A.  717.  Sed 

of  M,  it  was  held  insufficient,  as  C.  ii.  did  not  reside  m  Great  ^7Moo.a8S. 

So  where  the  memorial  described  one  of  the  witnesses  by  the  p. 
initial  only  of  his  Christian  name,  it  was  held  insufficient  feri^  s  ]^n 

&  G.  1. ;  and  see  Metcalf  r.  Bowes,  5  Bam.  &  C.  958. 

If  the  witnesses  to  the  deed  are  accurately  described  in  the  Flight  T.Buck- 
memorial,  it  is  sufficient,  though  they  did  not  see  the  parties  ^^'  ^  Bing. 
execute.  V^"^^^ 

153. 6  Taunt  124. 

Now  by  the  8  6. 4.  c.  92.   it  is  enacted  and  declared,  that  3  G.  4.  c.  93. 
no  further  or  other  description  of  the  subscribing  witness  or 
witnesses  to  any  deed,  bond,  instrument,  or  other  assurance^ 
whereby  any  annuity  or  rent-charge  is  granted,  is  required  in 
the  memorial,  besides  the  names  of  such  witness  or  witnesses. 

By  53  6. 3.  c.  141.  §  4.  it  is  enacted,  that  in  every  deed,  bond,  bz  G,  j.c.141. 
instrument,  or  other  assurance,  whereby  any  annuity  or  rent-  §  4. 
charge  shall,  from  and  after  the  passing  of  this  act,  be  granted 
or  attempted  to  be  granted,  for  one  or  more  life  or  lives,  or  for 
any  term  of  years,  or  greater  estate,  determinable  on  one  or  more 
life  or  lives,  where  the  person  or  persons  to  whom  such  annuity 
shall  be  granted  or  secured  to  be  paid  shall  not  be  entitled 
thereto  beneficially,  the  name  or  names  of  the  person  or  persons 
who  is  or  are  intended  to  take  the  annuity  beneficially  shall  be 
described  in  such  or  the  like  manner  as  is  herein*before  required 
b  the  enrolment;  otherwise  every  such  deed,  instrument,  or 
other  assurance,  shall  be  null  and  void. 

13.0/ 
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II 3.  Of  vaccUifig  and  setting  aside  Annuities. 
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[By  the  17  G.  3.  c.  26.  §  S.  it  is  enacted,  "  that  in  every  deed, 
instrument,  or  other  assurance,  whereby  any  annuity  or  rent- 
charge  shall,  from  and  after  the  passing  of  this  act,  granted, 
or  attempted  to  be  granted ;  the  consideration  really  and  batid 
^^  Jide^  (which  shall  be  in  money  only  {a\  and  also  the  name  or 
^^  names  of  the  person  or  persons  by  whom  and  on  whose 
behalf  the  said  consideration  or  any  part  thereof  shall  be 
advanced,  shall  be  fully  and  truly  set  forth  and  described  in 
words  at  length  ;  and  in  case  the  same  shall  not  be  fully  and 
truly  set  forth  and  described,  every  such  deed,  8fc.  shall  be 
null  and  void  to  all  intents  and  purposes."] 


ti 
it 
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17G.3.  C.  26. 
§  3.     (a)  Tlic 
payment  of 
part  of  the  mo- 
ney to  a  third 
person  at  the 
rc(|UCbt  of  the 
grantor  for  the 
redemption  gf 
a  former  an- 
nuity, was 
h  olden  not  to 
affect  the  le- 
gality of  the 

consideration.  Ex  parte  Fallon,  5  Term  R.  28  J.  A  debt  for  goods  antecedently  bona  fide 
sold,  seems  to  be  a  good  part-consideration.  Shove  ▼.  Webb,  1  Term  R.  732.  Qu.  Whether 
a  judgment  recovered,  Jaques  v.  Withy,  1  Term  R.  557.  or  an  assignment  of  a  former 
annuity,  be  a  good  consideration  ?  Ex  parte  Fallon,  5  Term  R.  283.  Duke  of  Dolton  v. 
Williams,  4  Bro.  Ch.  R.  297.  It  is  not  necessary  to  state  the  consideration  in  more  than  one 
of  the  instruments  which  constitute  the  assurance.    [lodges  v.  Money,  4  Term  R.  500. 

Williams  v.  HThe  court  set  aside  the  securities  for  an  annuity,  on  the  ground 

llockm,  ^^^  ^jjg  consideration-money  did  not  belong  to  fK,  as  stated  in 

8  Taunt.  435.     ^,  •.•       ■     ^       ^         i   i    .    i  A«ri  t 

the  securities,  but  to  C,  and  that  the  name  ot  the  person  on  whose 
behalf  the  money  was  paid  was  not  truly  set  forth  in  the  re- 
ceipt, C.  claiming  the  consideration  money  and  the  annuity  as 
his  own.  II 

[  §  45.  enacts,  ^^  lliat  if  any  part  of  the  consideration  shall  be  re- 
turned to  the  person  advancing  the  same,  or  in  case  the  consider- 
ation or  any  part  of  it  is  paid  in  notes,  if  any  of  the  notes  with 
the  privity  and  consent  of  the  person  advancing  the  same,  shall 
not  be  paid  when  due,  or  shall  be  cancelled  and  destroyed  withr 
out  being  first  paid,  or  if  the  consideration  or  any  part  of  it  is 
paid  in  goods,  or  if  any  part  of  the  consideration  is  retained 
on  pretence  of  answering  the  future  payments  of  the  annuity, 
or  any  other  pretence;  in  all  and  every  of  the  aforesaid  cases 
it  shall  and  may  be  lawful  for  the  person  {b)  by  whom  the  an- 
nuity or  rent- charge  is  made  payable,  to  apply  to  the  court  in 
which  any  action  (c)  is  brought  for  payment  of  the  annuity  on 
judgment  entered,  by  motion,  to  stay  proceedings  on  the  judg* 
ment  or  action  ;  and  if  it  shall  appear  to  the  court  that  such 
practices  as  aforesaid,  or  any  of  them,  have  been  used,  it 
shall  and  may  be  la*isyfvl  for  the  court  to  order  the  deed, 
bond,  8^c.  to  be  cancelled,  and  the  judgment,  if  any  has  been 

give  that  court  «c  entered,  to  be  vacated."] 

this  summary 

jurisdiction.    Haynes  v.  Hare,  1  H.  Black.  659.    Ex  parte  Chester,  4  Term  R.  694. 

Girdlestone  v.  ||This  section  is  held  not  imperative  on  the  court,  as  the 
^^r^'fii  ^*"**  words  (unlike  those  in  the  three  preceding  sections)  are, 
2  Dow.  &  R.  *^  ^^  ''^^y  ^®  la^tDJvl  for  the  court  to  order  the  deeds  to  be 
150. ;  and  see    ^*  cancelled,"  Sfc.\  it  is  discretionary  in  the  court,  either  to  vacate 

the  securities  in  case  of  a  violation  of  the  section,  or  to  do  so 
on  particular  terms,  or  to  refuse  to  do  so  according  to  the  circuni<- 
stances  of  the  case ;  and  so  also  as  to  the  sixth  section  of  the 

53  G,  3. 


(6)  But  this  re- 
lates only  to 
the  particular 
provisions  of 
this  section. 
On  a  defect  in 
the  memorial, 
anyperson  may 
apply  to  the 
court.  Saun- 
ders v.  Har- 
tiinge,  5  Term 
R.  9.    (c)The 
entering  up 
judgment,  or 
even  giving  a 
warrant  of  at- 
torney to  enter 
up  judgment  in 
any  court,  is 
sumcient  to 
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53  6.  3.  c.  141.  which  is  a  transcript  of  the  above  clause. 
The  words  of  the  sections  import  on  the  face  of  them  to  refer  to 
cases  where  improper  practices  exist,  and  they  give  the  court  a 
discretionary  power  to  examine  whether  unfair  advantage  has 
or  has  not  been  taken  of  the  grantor. 

Therefore,  where  part  of  the  consideration-money  had  been  Barber  v.  Gam* 
deposited  in  the  hands  of  the  grantee's  attorney  till   certain  som,  4  Barn, 
houses,  out  of  which  the  annuity  was  granted,  should  be  com-  &  A.  ssi. 
pleted,  but  it  appeared  that  the  money  deposited  had  all  been 
paid  over  to  the  grantee  in  a  short  time  after  the  date  of  the 
deeds,  and  there  was  no  fraud  in  the  transaction,  the  court  re- 
fused to  set  aside  the  annuity;  since  this  was  not  a  fraudulent 
retainer  contemplated  by  the  act 

So  where  A.,  an  attorney,  purchased  an  annuity  of  A,  and  Hurd  v.  Glr- 
having  paid  the  consideration-money,  received  from   B,   the  dl^tone, 
amount  of  a  bill  for  business  done,  including  by  mistake  a  charge  |  i^^i,  4*^..  . 
for  searches  for  incumbrances,  which  search  had  never  been  andseesTcrui 
made,  it  was  held  that  the  payment  of  this  charge,  so  inadvertently  H.  597, 
made,  was  not  a  return  of  the  consideration-money  within  the 
meaning  of  the  fourth  section  of  17  G.  3.  c.  26. 

And  where  the  attorney  of  the  grantor,  at  the  time  of  payment  Mootham  v. 
of  the  purchase-money,  takes  and  keeps  an  unreasonable  part  l^^w,  7  Taunt, 
of  it  for  the   expenses  of  the  deed,   this  is  not  a  ground   on  ^^^' 
which  the  court  will  set  aside  the  annuity ;  the  attorney  having 
no  connection  with  the  grantee. 

But  where  the  agent  of  the  grantee  retained  a  considerable  Mencor.Ham* 

sum  for  expenses  of  preparing  the  deeds,  and  a  further  sum  by  roond,  6  Moo. 

way  of  advance  to  answer  the  first  year's  payment  of  the  annuity,    ^^' 

the  Court  of  Common  Pleas  set  aside  the  deeds  against  a  surety 

for  the  annuity,  on  the  ground  that  this  was  an  illegal  retainer. 

And  they  did  the  like  in  another  case,  although  the  grantee  ^  |j^   ij 

alleged  he  had  given  no  authority  for,  and  was  ignorant  of,  the  1  ojng.  2.54. ' 

retainer.  8  Moo.  log.; 

and  see  1  Biog.  28?.    8  Moo.  302.    2  Bing.  970. 

So  also,  where  910/.,  the  consideration-money,  was  paid  to  Henry  v.Tay. 
the  grantor,  who  immediately  returned  it,  except  1/.,  to  pay  off  lor,  3  Bing. 
preceding  annuities,  and  160/.,  which  the  attorney  who  negoti-  *T''-*  *"dsee 
ated  the  bargain  retained  for  his  trouble,  the  court  set  aside  the  Gardner 
annuity.  6  Bam.  &  C. 

165.    Jones  V  SilbeuBchildt,  4  Bing.  26. 

Where  the  irrantor  of  an  annuity,  had  on  a  mistaken  claim  of  Jackson  v.  Ld. 
the  grantee  paid  a  half-yearly  instalment  for  half  a  year  sooner  ^"«»ngton, 
than  the  deed  required,  it  was  held  not  to  avoid  the  annuity.  ^""     ^^ 

17  G.  5.   C.-66.  $5.   enacts,   that  a  particular  roll  shall   be  17G.3.  c.66. 
kept  by  the  clerk  of  the  enrolments  in  Chancery,  and  that  every  §  5. 
memorial  shall  be  enrolled  in  order  of  time,  as  it  shall  be  brought 
in ;  and  the  day,  hour,  and  time  of  bringing  the  memorials  into 
the  office  are  to  be  specified  on  the  roll.     It  also  appoints  the 
fees  of  the  clerks. 

§  6.  enacts   that  all  contracts  for  the  purchase  of  annuities         §  ^ 
from  infants  shall  he  void,  and  incapable  of  confirmation  after 
the  infants  shall  come  of  age  :  and  mnkes  the  procuring  or  soli- 
citing 
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citing  an  infant  to  grant  any  life-annuity,  or  to  promise,  or  other- 
wise engage  to  ratify  it  when  he  comes  of  age,  an  indictable 
misdemeanor,  punishable  with  fine  and  imprisonment :  as  does 
§  7«  the  asking,  demanding,  or  taking  by  any  solicitor  or  other 
person  of  more  than  lOs.  per  cenL  for  procuring  money  to  be 
advanced  on  any  life-annuity. 

By  the  act  53  6.3.  c  141.  we  have  seen  that  the  statute 
176.3.  C.26.  is  repealed,-  except  as  to  annuities  granted  previous 
to  the  passing  of  the  act ;  but  the  principal  provisions  of  the 
former  act  are  in  substance  re-enacted  by  the  latter,  with  some 
additional  regulations. 

§  3.  ^y  §  ^*  ^6  ^6  for  enrolment  is  enlarged  to  thirty  days,  and 

a  form  of  memorial  is  mven. 

§  3.  By  $  ^*  ^^  is  provided*  that  if  any  such  annuity  shall  be  grant- 

ed to  or  for  the  benefit  of  any  company  exceeding  ten  persons, 
for  the  purpose  of  granting  or  purchasing  annuities,  it  shall  be 
sufficient  to  describe  them  by  their  usual  firm  or  name  of  trade. 

§  4.  $  4.  enacts,  that  where  the  person  to  whom  the  annuity  is 

granted  shall  not  be  entitled  thereto  beneficially,  the  name  of 
the  person  intended  to  take  it  beneficially  shall  be  described  in 
the  enrolment,  otherwise  the  deed  or  instrument  shall  be  ttull  and 
void. 

§  ^-  (For  $  5.  see  afiti^  p.  245.) 

§  6.  $  6.  is  to  the  same  effect  as  $  4.  of  the  former  act  (an/^,  p.  250.) 

§''•  $  7.  is  to  the  same  effect  as  $  5.  of  the  former  act  {anie^  p.  25 1 .) 

$  8*  $  8.  b  to  the  same  efiect  as  $  6.  of  the  former  act  (ibid.) 

§9.  $  9.  is  to  the  eilect  of  §  7.  of  the  former  act 

CroftleyV'Ark-      [Where  the  securities  are  made  absolutely  void   by   the 

wr]ght,9Term  statute,  a  straneer  may  take  advantaire  of  any  irreimlarity ;  and 
R.  603.:  and     ^v       r         i_  ^    •'^    •     •        j^°-     ^     '^  •  • 

•ee  5  Term  R.  ^^^^^^^^  where  ajienjaetas  issued  agamst  a  person  m  possession 

9.  *  of  goods  under  a  deed'  given  inter  alia  in  consideration  of  an 

annuity,  it  was  holden  that  the  sherifi^,  having  notice  that  the 

annuity  was  not  registered,  was  justified  in  returning  mdla  InnUL 

Shove  V.  Ana  where  the  contract  is  avoided  merely  for  irregularity^ 

R^7M*  ^    ^""  ^®  consideration-money  may  be  recovered  back    from     the 

ffrantor;   whether  such  consideration  be  wholly  in  money,  or 

tor  a  debt  antecedently  due  for  goods  sold.     But  <^  as  to 

goods  sold  at  the  time  of  granting  the  annuity  ?] 

Waters  v.  ||  If  the  grantor  has  communicated  to  the  grantee  that  there  are 

^""^^t*  defects  in  the  memorial,  and  has  treated  for  a  compromise  on 

9    aun  .     .      ^^  ground  of  the  annuity  being  void,  the  grantee  may  maintain 

an  action  for  money  had  and  received,   although  the  grantee 
neither  demands  payment  of  the  arrears,  nor  tenders  new  secu- 
rities, nor  delivers  up  the  old  ones  before  he  sues. 
Scurfield  v.  And  where  the  grantor  sets  asides  the  securities,  the  grantee 

6^Eait?94]        ™*^^  recover  back  tne  consideration-money,  as  money  had  and 
^  received,  although  a  bond  was  given  for  securing  the  annui^, 

which  is  not  set  aside ;  he  is  not  obliged  to  sue  on  the  bond. 
Hicks  v.Uicks,       When  the  grantee  of  an  annuity  set  aside  for  a  defecUve 

3  East,  16.  ^      registry  brings  an  action  for  money  had  and  received  to  recover 

4  tap.  196.;     jj^j^  ^g  consideration,  the  grantor  may  set  off  the  payments  in 


fD)    Staiules  reacting  personal  Annuities.    (Setting  aside.)  ^3 

respect  of  sach  annuity,  though  for  more  than  six  years,  unless  and  tee 
the  plaintiff  reply  the  statute  of  limitations.  ^  Taunt.  520. 

Where  the  grantee  has  regularly  received  the  annuity  durii^g  Davisv.Drvaoy 
his  life,  his  executor  cannot  sue  for  the  consideration-money,  on  6  Barn.  Sc  C. 
the  ground  that  no  memorial  was  enrolled ;  as  the  cootraot  was  ^^^* 
not  thereby  void,  but  only  voidable.  B 

[An   action   for   money  had  and  received  for  this   purpose  Strattonv. 
cannot  be  maintained  against  a  surety  who  has  in  fact  never  re-  Rastall,  2Tenn 
celved  any  part  of  the  consideration,  though  he  join  with  the  ^J^*  ^ 
principal  in  sigmng  a  receipt  for  it]  q^^  J?lwi/rd 

Athurtt  J. 

I  Where  upon  the  grant  of  an  annuity  the  agent  who  negotiated  Carroll  v. 
it,  as  between  the  grantor  and  grantee,  was  appointed  trustee  Goold,  1  Bing. 
and  receiver  of  the  rents  of  the  estate  of  the  grantor  on  which  it  ^}.\  ^  J'^* 
was  charged,  and  afterwards  advanced  money  to  the  grantee  |  ^{^^  274. 
out  of  his  own  funds,  in  anticipation  of  such  rents,  and  debited  51 6. 
the  grantee  with  the  usual  commission  charged  by  him  on  an- 
nuity payments;  it  was  held,  that  on  the  eventual  failure  of  the 
securides  and  insolvency  of  the  grantor,  the  agent  could  not  treat 
such  an  advance  as  a  mere  loan,  but  that  it  must  be  taken  as  a 
payment  made  to  the  grantee  in  liquidation  of  the  arrears  of  the 
annuity,  and  that  the  latter  could  only  issue  execution  for  the 
arrears  actually  due  after  deductmg  the  sum  advanced  and 
received  by  bim  from  such  agent 

A  party  outlawed  in  K.  B.  in  an  action  to  recover  the  arrears  Loukes  y.HoU 
of  an  annuity,  cannot  be  heard  in  C.  P.  to  move  to  set  aside  the  beach,  4  Bing. 
annnity*!  **^* 

[As  to  the  extent  of  the  summaiy  jurisdiction  of  the  common 
law  courts  in  questions  on  this  act,  see  2  Yes.  jun,  154.  4  Bro. 
Chan.  R.  910.] 


APPEAL. 


AN  appeal  is  the  party's  private  action,  seeking  revenge  for  fft  ii  derived 
the  injury  done  him,  and  at  the  same  time  prosecuting  for  ^!JJ^®« 
the  crown,  in  respect  of  the  offisnce  against  the  public.  peBer/*  the 

verb  active,  which  signifies  to  call  upon,  nimmon,  or  challen^  one ;  and  not  the  vert)  neuter^ 
wUch  ngnifies  the  same  as  the  ordinary  sense  of  ^  appeal^  in  Eni^.    4  Black.  Com.  318.] 

Though  diis  be  a  legal  suit,  and  therefore  to  be  carried  on  in 
a  reasonable  way,  yet  as  none  of  the  statutes  of  amendment  or 
jeofail  extend  to  it,  the  utmost  exactness  is  required  in  the  pro- 
ceedings, especially  where  the  life  of  a  man  is  brought  into  dan- 
ger ;  but  as  the  nice  distmctions  made  and  allowed  of  in  the 
several  kinds  of  appeals,  are  accurately  treated  of  by  Mr.  Ser- 
jeant 
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2  Ilawk.P.C.   jeant  HawUfis,  it  may  be  sufficient  to  set  down  here  what  seems 
^'**  to  have  been  most  materially  said  by  him  relating  to  appeals 

under  the  following  beads : 
59  G.  5.  C.46.  I  By  the  59  G.  3.  c.46.  reciting  that  appeals  of  marder,  trea- 
'^^*  ^toti  te  ^^''  felony,  and  other  offences,  and  the  mode  of  proceeding 
was  passed  in  thereon,  have  been  found  to  be  oppressive,  and  the  trial  by  battle 
consequence  is  a  mode  of  trial  unfit  to  he  used ;  it  is  enacted,  that  after  the 
of  the  ca«e  of  passing  of  the  act,  all  appeals  of  treason,  murder,  felony,  or  other 
Th  to^  offences,  shall  cease,  determine,  and  become  void ;  and  that  it 
1  Bam.  ft  Aid.  ^^^'^  "^^  be  lawful  for  any  person  or  persons,  at  any  time  after 
405.,  where  the  passing  of  the  act  to  commence,  take,  or  sue  any  appeal  of 
this  proceed-  treason,  murder,  felony,  <$*(:.,  but  that  all  such  appeals  shall  be 
'°rted^  '^'^Sce  "^^^'j  abolished ;  and  it  is  further  enacted,  that  after  the  passing 
the  proceed-  ^^^  ^^^  1"  ^'^y  ^^'^  of  right  then  depending  or  thereafter  to  be 
ings  stated  at    instituted,  the  tenant  shall  not  be  received  to  wage  battle,  nor 

length  in  the    issue  be  joined  or  trial  had  bv  battle,  in  any  writ  of  right  Q 
report. 

(A)  Of  the  different  Kinds  of  Appeals :  And  herein, 

1.  Of  an  Appeal  o^  Death. 

2.  Of  Appeals  of  Larceny. 
5.  Of  an  Appeal  of  Rape. 

4«  Of  an  Appeal  of  Mayhem. 

(B)  In  what  Courts  an  Appeal  may  be  brought 

(C)  Who  may  bring  an  Appeal. 

(D)  Within  what  Time  an  Appeal  must  be  brought. 
(£)  In  what  County  an  Appeal  must  be  tried. 

(F)  How  the  Appellant  is  to  appeal  and  prosecute. 

(G)  The  Form  of  the  Writ,  and  for  what  Faults  it 

may  be  abated. 

(H)  The  Form  of  the  Declaration. 

(I)  What  may  be  pleaded  in  Bar  to  an  Appeal. 

(K)  How  the  Appellant  is  to  be  punished  for  a  false 
Appeal. 


(A)  Of  the  different  Kinds  of  Appeals. 

slnst  132.       T^HERE  were  anciently  several  kinds  of  appeals  which  seem 
Bract.  118.  obsolete  at  this  day,  as  appeals  of  treason,  which  might  be 

9  Hawk.  P.  a   saed  before  the  parliament  and  other  courts  of  law,  as  well 
^'^'  as  befortf^Uie  constable  and  marshal,  and  were  determinable  by 

battle, 
sinit.  133.  But  i^peals  before  the  parliament  are  taken  away  by  1  H.  4. 

c.  14. 


(A)  Of  the  different  Kinds  (f  Appeals.  io5 

c.  14.  aiid   those  before  other  law  courts   are  become  obso-  (a)  But  as  to 
Icte-  ia)  thejiurisdiction 

^   '  ot  the  consta- 

ble and  marshal,  in  relation  to  treasons  committed  out  of  the  realm,  it  seems  to  continue  still 
in  force ;  for  in  the  seventh  year  of  Charles  the  First,  an  appeal  of  treason  supposed  to  be  com- 
mitted beyond  sea,  was  actually  commenced  before  the  constable  and  marshal,  who,  for  want 
of  sufficient  proof  to  clear  the  truth,  awarded  that  a  duel  should  be  fought  between  the  (mrtics, 
for  the  final  determination  of  the  matter.  Uushworth's  Collect,  part  2.  vol.  i.  fol.  112.,  between 
Donald  Ijord  Rea  and  David  Ramsay,  Esq. 

Appeals  de  pacej  de  plagis,  and  de  imprisonamentOj  are  out  of  ^  ^"st.  182. 
use,  and  have  been  turned  to  actions  of  trespass  for  many  hundred  /i^vt^'i/f  ^' 
of  years  past ;  also  the  whole  learning  of  appeals  of  arson  (Ji)  seems  288.  a. 
obsolete  at  this  day. 

The  kinds  of  appeals  therefore  that  seem  to  require  any  con- 
sideration at  this  day,  are  those  of  death,  larceny,  and  rape, 
which  are  capital  appeals,  and  that  of  mayhem,  which  is  con- 
sidereil  as  a  trespass ;  and  therefore, 

1.  Of  an  Appeal  of  Death. 

An  appeal  of  death,  which  is  now  chiefly  in  use,  is  a  vindictive 
action  which  the  law  gives  a  wife  against  her  husband's  murderer, 
and  to  the  heir  at  law  against  one  who  kills  his  ancestor,  which 
being  the  suit  of  the  subject  the  king  cannot  pardon  ;  but  as  the 
several  matters  set  forth  in  the  following  part  of  this  head  more 
particularly  rdate  to  this  kind  of  appeal,  it  seems  needless  to 
insert  them  here. 

2.  Of  Appeals  of  Larceny. 

An  appeal  of  larceny  in  an  action  which  a  person  robbed  of  H.P.C.  184. 
goods  may  bring  against  the  felon,  in  which  there  shall  be  a  Latch.  127. 
restitution  of  the  goods  (c),  and  the  offender  to  suffer  such  punish-  (f )  Where 
ment  as  if  he  were  convicted  at  the  suit  of  the  kinff.  fresh  suit  is 

D  reauired  m 

order  to  entitle  the  party  to  a  restitution,  vide  2  Hawk.  P.  C.  248. 

In  every  appeal  of  larceny  it  is  necessary  to  set  forth  whose  2  Hawk.  P.  C. 

the  goods  were  that  were  stolen,  and  what  the  price  of  them  ^^*  W  ^"' 

was  (d),  and  that  the  yfordsjelonice  cepit  be  made  use  of.  258?Thi8  does 

not  seem  necessary  for  any  other  purpose  than  to  shew  that  the  crime  amounts  to  grand 
larceny,  and  to  ascertain  the  goods,  in  order  thereby  the  better  to  entitle  the  appellant  to  a 
restitution. 

They  who  are  robbed  of  iroods  in  which  they  have  a  special  2  Hawk.  P.  C. 
property,  as  churchwardens,  carriers,  S^c.  may  maintain  an  appeal  r^'  W  '^^eiiw. 
of  larceny,   and  may  either  bring  it  generally  for  their  own      '  ^ 
goods  {e\  or  specially  for  the  goods  otJ.S.  S^c.  in  their  custody. 

8.  Of  an  Appeal  of  Rape. 

By  the  common  law,  any  virgin,  wife,  or  widow,  might  bring  2  Inst  iso. 
an  appeal  of  rape  against  any  one  who  had  ravished  her,  thoHgh  Co.  Lit.  is?, 
she  were  his  nirf;  but  a  lawfiil  wife  could  never  bring  such  appeal 
without  her  husband ;  and  by  the  common  law  the  ravisher  was 
to  svSet  death. 

But 
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2 Hawk.  P.O.        But  by  the  statute  of  Westm.  1.  c.  IS.  the  ofFenoe  of  com- 
^^^*  mitting  a  rape  was  reduced  to  a  ti'espass,  and  punishable  in  the 

same  manner  with  other  trespasses,  till  the  making  of  the  statute 
of  Westm,  2.  c.  S4*.  by  which  it  is  enacted,  that  lohoever  ravishes 
any  woinarij  where  she  did  not  consent  before  or  qfter^  shall  have 
judgment  (^life  and  member;  and  though  she  do  consent  after j  he 
shall  have  judgment  if  attainted  at  the  hinges  suit;  but  it  is  ob-^ 
servable,  that  this  statute  does  not  restore  the  old  common  law  in 
relation  to  such  appeals,  as  it  would  have  done  if  it  had  only 
repealed  the  said  statute  of  Westm.  1.  but  makes  a  new  law  con- 
cerning them;  whence  it  follows,  that  all  appeals  of  rape, 
which  are  impliedly  given  by  this  statute,  must  conclude  contra 
Jormam  statuti. 

4.  Of  an  Appeal  of  Mayhem. 

Hob.  154.  An  appeal  of  mayhem  lies  for  any  hurt  done  to  a  man's  person, 

s  Jonefly  205.     whereby  he  is  rendered  less  able  in  fighting  to  annoy  others  or 

defend  himself. 
Tvie  8  Hawk.        In  this  action  the  words  felonici  mayhemavit  are  necessary, 
P.C.  236.        though  the  defendant  is  not  subject  to  the  loss  of  member. 

(B)  In  what  Courts  an  Appeal  may  be  brought 

«  Hawk.  P.C.    A  PPEALS  are  commenced  either  by  writ,  which  is  an  origi- 

S32.  '  nfd  out  of  Chancery,  returnable  in  the  King's  Bench  on^, 

or  by  bill. 

Cro.  Elix.605.       Appeals  by  bill  may  be  sued  in  the  King's  Bench  against 

(a)  But  not       any  person  in  actual  custody,  or  by  having  bail  filed  for  him 
aeainst  one        ^^^^  /^j 
who  n  main-  ^  ' 

prised  dediein  <&m.  Cro.  Eliz.  694.  2  Hawk.  P.  C.  899. ;  and  nate^  That  if  the  appeUee  be 
arraigned  and  tried  the  same  term,  there  is  no  necessitv  to  file  a  bill  against  him.  /ones,  435. 
Cro.  Car.  53S.  Roll.  Abr.  SZ6.  But  vide  Skin.  634.  pi.  3.,  where,  notwithstanding  the  court 
ordered  a  roll  to  be  made,  and  a  copy  of  it  to  be  delivered  to  the  appellee,  and  gave  him  a  day 
to  plead. 

s  Hawk.  P.  C.  If  a  man  be  brought  into  court  either  by  a  void  writ  of  appealf 
^^'  ^J°>^  or  by  a  voidable  one,  which  is  afterwards  abated,  he  may  be 
mi.  ^t  C9I:  »raisned  by  biU  in  Ztodid  mareuAalU. 

Vide  2  Hawk.  A  bill  of  appeal  lies  before  justices  oSeyre^  and  before  justices 
P.  C.  S93.  and  specially  assigned,  and  before  justices  of  gaol  delivery,  and  for 
thcre*^^©d  f^  the  same  reason,  as  some  say,  before  justices  of  assize ;  who  by 
appeals  before  ^^  purport  of  several  statutes  are  authorized  to  deliyer  gaols 
tnesheriff  and  without  any  special  commission  against  any  prisoner  in  the  gaol, 
coroner,  and     which  they  are  to  deliver,  or  as  it  is  generally  holden,  against  a 

mirSnc  Sr  p®^^"  ^^°°*  ^*^^y  ^^^®  '^^'^^• 

of  the  realm,  before  the  constable  and  marshal,  Me  S  Hawk.  P.  C.  157. ;  and  that  thqr  cannot 
be  sued  before  justices  of  the  peace.    Idem. 

s  Hawk.  P.C.  If  some  of  the  accomplices  only  be  in  prison,  a  bill  of  a[q>eal 
'^'  lies  against  all,  which,  after  the  trial  of  those  in  the  prison,  shall 

be  removed  into  the  King's  Bench,  where  the  rest  shall  be  pro- 
ceeded against. 

(C)  Who 


(C)  Who  may  bring  an  Appeal.  25? 

(C)  Who  may  bring  an  Appeal, 

AN  infant  may  bring  an  appeal  (a),  but  he  must  prosecute  it  ^9^^*^^^' 

by  guardian,  and  shall  be  nonsuit^  upon  such  guardian's  "j*  ^^'  ^^^| 
non-appearance  at  a  day  whereon  he  is  demandable;  but  if  the  gi^^^  Raym/ 
infant  comes  into  court,  and  says,  that  he  will  relinquish  the  sui^  128S.  Holt, 
and  the  guardian  insists  to  continue  it,  the  court  may  discharge  ^^s.  (a)  Also 

him  and  assign  another.  «"  ?PP^^  ^f 

^  against  an  in- 

fant.   H.  P.  C.  1 85.    2  Hawk..247. 

But  an  idiot,  or  |)erson  born  deaf  and  dumb,  or  one  attainted  H.P.C.  187. 
of  treason  or  felony,  or  outlawed  in  a  personal  action,  so  long  as  *  Hawk.  P.  C. 
such  attainder  or  outlawry  continues  in  force,  cannot  bring  any 
appeal  whatsoever. 

The  wife  only  (unless  she  had  a  share  in  the  guilt,  in  which  Vide  tit.  Baron 
case  it  shall  be  brought  by  the  heir)  can  bring  an  appeal  of  the  ond  Feme. 
death  of  her  husband  (J),  but  she  must  have  been  his  lawful  ?^J  jj^^t  an  an*- 
wife;  which  is  to  be  tried  by  the  bishop's  certificate.  p^  may  be 

brought  against  a  feme  covert,  tide  2  Hawk.  P.  U.  247. 

Also  a  woman  divorced  from  her  husband,  though  by  a  void-  ^  Hawk  P.  C. 

able  sentence  (6),  cannot  maintain  an  appeal.  343.  (c)  For  ' 

this  at  least  is  implied  in  the  old  rule,  that  a  woman  ^hall  have  an  appeal  de  morte  mariH  inter 
hnuMa  sua  inier/ecti,  et  non  alUhr.    2  Hawk.  P.C.  242.     Vide  2  Inst.  68. 

But  a  wife  who  elopes  from  her  husband,  and  the  wife  of  one  2  Hawk. P.C. 
attainted  of  high  treason,  may  have  an  appeal  of  his  death;  245» 
though  such  a  wife  cannot  have  dower,  for  the  statutes,  which 
take  away  dower  in  those  cases,  say  nothing  as  to  her  right  of 
bringing  an  appeal. 

ir  the  wife  take  another  husband  either  before  or  pending  the  2  Hawk.  P.C. 

appeal,  she  puts  an  end  to  it  for  ever ;  and  if  sHe  marry  after  ^^*-  W)  ^^^ 

judgment  (d)  she  cannot  pray  execution.  ^^^  ^v  not 

award  execntbn  against  him  either  ex  officio ^ov  at  Teast  at  the  demand  of  the  king,  qu.  2  Hawk. 
P.C.  243: 

For  the  death  of  an  ancestor  who  leaves  no  wife  the  heir  only  V*^  head  of 

can  bring  an  appeal,  and  such  heir  must  himself  be  innocent (tf)  MBut^Tb 

of  the  fact,  he  must  be  heir  general  {g)  according  to  the  course  have  a  share  in 

of  the  common  law,  and  also  heir  male(^],  and  in  bis  count  must  the  guilt,  the 

set  forth  how  he  is  heir  to  the  deceased.  ne»^  ^ei'  "hall 

have  an  appeal 

apinst  him.    H.  P.  C.  182.    2  Hawk.  P.  C.  245.    (g)  Therefore  the  father  cannot  bring  an 

appeal  for  the  death  of  his  son,  nor  the  youngest  son  in  Borough-EngUsh  for  the  death  of  his 

&tiier ;  and  if  the  deceased  have  two  sons  at  the  time  of  his  decease,  the  eldest  attainted  of 

treason,  neitber  of  them  can  bring  the  appeal.   Co.  Lit.  8.    Leon. 326.  Dyer,  50.    (A)  This 

depends  upon  Magna  Cftorlia,  which  ordains  that  none  shall  be  imprisoned  on  the  appeal  of  a 

woman  for  the  death  of  any  but  her  husband  ;•  and  therefore  if  she  brings  such  appeal,  the 

court  ex  officio  will  abate  the  writ ;  but  no  other  appeals  by  women  are  excepted,  besides  the 

appeal  for  the  death  of  an  ancestor.    2  Hawk.  P.  (j.  243, 244. 

If  an  heir  die,  pendins  an  appeal  commenced  by  him,  it  seems  Hdcr  2  Hawk, 
agreed  that  no  other  heur  can  proceed  in  such  appeal,  or  com-  fj^^^^* 
mence  a  new  one;  and  it  seems  the  stronger  opinion,  that  if  the  43^,  ^^tI' 
right  of  bringing  an  appeal  be  once  vested  in  an  heir,  who  dies 
without  bringing  any,  the  right  of  appeal  b  gone-  for  ever ;  and 
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if  an  heir  die  after  judgment  given  against  the  appellant,  it  is 
questionable  whether  his  heir  can  sue  execution. 


2  Inst.  5S0. 
5  Inst.  SS, 


(D)  Within  what  Time  an  Appeal  must  be  brought. 

"D  Y  the  statute  of  Gloucester^  cap.  9.  (which  has  been  construed 

^^  to  extended  only  to  appends  of  death,)  an  appeal  shall  not  be 
2  Hawk  PC  ^^^^J^  default  qfjresk  suitj  if  the  party  sue  within  the  year  and 
241.  5  Sal'k.  *  d€gf  afier  the  deed  done,  the  computation  whereof,  as  the  law  is 
98.  Ld.  Raym.  now  settled,  shall  be  made  not  from  the  day  when  the  wound  was 
^^*mL*  S^^^^f  ^^^  ^^^  ^^^  ^^y  ^hen  the  party  died;  also  the  year  and 

n\  9      ^^'      ^*y  ^^^^^  ^  computed  from  the  beginning  of  the  day,  and  not 

from  the  precise  time  when  the  deatli  happened,  because  regularly 

no  fraction  shall  be  made  of  a  day. 
f  Hawk.P.C.2.       An  appeal  of  rape  may  be  brought  in  any  reasonable  time,  the 
(")®°*J^*P"     judgment  whereof  lies  in  the  {a)  discretion  of  the  court;  for,  as 
2^awk^.^cf '  ^^^  been  said,  the  above  statute  of  Gloucester^  cap.  9.  extends 
247.     -^   '   *    only  to  appeals  of  death. 

(E)  In  what  County  an  Appeal  must  be  tried. 

Dyer,  38.  A  LL  appeals  are  local  actions,  and  regularly  to  be  tried  in  the 

"^  county  wherein  the  offence  was  committed. 
2  Hawk.  p.  C*       But  it  is  said,  that  if  a  person  had  died  in  one  county  of  a 
s^^*  wound  given  in  another,  the  appeal  might  be  brought  in  either  of 

them,  and  the  trial  be  at  the  bar  by  a  jury  returned  from  the 
body  of  each  of  those  counties ;  but  since  the  2  &  3  K  6.  cap.  2. 
which  enacts.  That  the  party  may  sue  an  appeal  in  the  county 
xchere  the  person  feloniously  stricken^  &c  shall  £fi>,  &cjt  seems 
the  trial  can  be  from  such  county  only. 
Dyer,  39.  So  an  appeal  of  larceny  is  a  local  action ;  yet  if  one  rob  me  of 

7  Co.  2.  goods  in  the  county  of  A,  and  carry  them  into  the  county  of  J5., 

247*76^  B  1 7  "™*y  ^*)  either  bring  an  appeal  of  robbery  in  the  county  of  A., 
one  take  me      ^^  ^"  appeal  of  larceny  in  the  county  of  A 

from  the  county  o£  A,  into  that  of  ^.^  and  there  rob  me,  he  shall  be  appealed  of  robbery  in  the 
county  of  B,  only,  for  he  was  only  a  trespasser  in  A.  2  Hawk.  P.  C.  247.  So  in  rape,  if  a  man 
takes  a  woman  by  force  in  one  county,  and  carries  her  into  another,  and  there  ravishes  her,  the 
i^peal  shall  be  brought  in  the  latter  only.    2  Hawk.  P.  C.  256. 

(F)  How  the  Appellant  is  to  appeal  and  prosecute. 

2  Inst.  315.  AT  common  law  neither  plaintiff  nor  defendant,  in  any  appeal 
2  Hawk.  P.  C.  -"•  whatever,  could  make  an  attorney  (c),  except  in  some  special 

where  a  de-  ^^^^  >  ^^^  "°^  ^y  ^®  ^  ^'  '^'  ^P*  ^*  ^^  ^^  enacted,  that  the 
fendant  prayed  appellant  in  any  appeals  of  murder  {a),  or  death  of  a  man,  where 
hts  clergy  after  battle  by  the  course  of  the  common  law  lies  not,  may  make  an  at-- 
his  conviction,  fomey^  and  appear  in  the  same,  in  the  said  appeals,  after  they  be 
Sff  replied**"'  commenced,  to  the  end  of  the  suit  and  execution  of  the  same. 
bigamy ;  in  which  case  he  was  allowed  to  make  his  attorney,  in  order  to  procure  the  bishop's 
cmificatt.  2  Hawk.  P.  C.  257.    Also  after  a  defendant  is  acquitted,  he  may  appear  by  attorney 
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in  order  to  reeoTer  dunages  from  tbe  abettors.  SE.4.S.  pi.  5.  (iQ  Cannot  appear  by  attorney 
in  an  appeal  of  mayhem.    Carth.  595. 

Bat  it  seems  that  the  appellant  cannot  make  an  attorney  till  Skin.  48.  pl.i. 
he  has  once  appeared  in  proper  person ;  and  that  if  the  plaindff  q^^  '^\ 
or  defendant  appear  or  plead  by  attorney  where  they  ought  not,  Salk.ei. 
and  the  court  receive  the  plea,  and  adjourn  the  cause,  it  seems 
that  the  appeal  is  discontinued,  because  such  appearance  was 
merely  void  in  law. 

The  appellant  may  be  nonsuited  for  not  appearing  when  de-  ^^y»^\ 
manded,  at  any  day  of  continuance,  except  a  verdict  hath  been  J|^J'  J^^' 
given  against  him ;  in  which  case  by  the  2  H.  4.  cap.  7*  he  can-  q^^  Eli2.465. 
not  be  nonsuited. 

Where  an  appeal  is  commenced  in  the  court  below,  and  re-  Roll.  Abr.  isi. 
moved  into  the  King's  Bench,  the  appellee  is  to  be  arraigned  de  ^  BuUtr.  is. 
novo  on  the  same  bill  of  appeal,  and  it  is  not  necessary  to  ex* 
hibit  a  new  bill  against  him  in  custodiA  mareschalU;  and  if  the  Skin.  670. 
appellant  will  not  appear  to  prosecute  his  appeal,  the  appellee  S!'^V  .q. 
may  sue  out  a  scire  facias  reciting  the  whole  matter,  warning  him  ^^^^  '      ' 
to  appear  at  a  certain  day ;   and  if  he  make  default  on  that  day, 
the  court  on  demand  will  nonsuit  him ;  but  the  appellant  may 
appear  gratis^  and  prosecute  without  any  scire Jacias* 

(G)  The  Form  of  the  Writ,  and  for  what  Faults  it  may 

be  abated. 

'T'HE  writ  in  an  appeal  is  an  original  issuing  out  of  Chancery,  Abr.  Eq.4i6. 

returnable  into  the  King^s  Bench  only;  before  the  return 
thereof  the  Court  of  Chancery  only  can  supersede  or  set  it  aside^ 
where  it  appears  to  have  issued  erronici  or  imprcfoid^  by  some 
error  extrinsic  to  the  writ  itself;  but  for  any  error  or  defect  on 
the  face  of  it,  it  may  be  quashed  after  it  is  returned  into  the  King's 
Bench. 

The  court  (a)  ex  officio  will  quash  the  writ  for  faults  i^spearing  «if*TK*«'^* 
on  the  face  of  the  writ ;  as  where  the  sense  is  defective  for  want  tbe\»pellant 
of  a  material  word,  or  where  it  wants  those  words  of  art  which  h  fint  to  de- 
tfae  law  has  appropriated  for  the  description  of  the  ofience.  m&nd  oy^  of 

the  writ,  and 
this  he  must  do  in  open  court.    3  Hawk.  P.  C.  267.    Bigby  ▼•  Keooedies^  5  Burr*  8649. 
9Biack.R.710.S.C. 

So,  if  in  a  writ  of  appeal  brought  by  husband  and  wife,  the  s  Hawk^P.C. 
conclusion  is  in  the  name  of  the  wife  only ;  or  if  the  writ  omits 
either  the  name  of  baptism,  or  surname  of  the  appellant  or  ap- 
pellee being  under  the  degree  of  nobility,  it  shall  be  abated* 

Also  the  court  will  abate  the  writ  when  the  declaration  varies  Vide  Hawk, 

from  the  writ  in  some  material  point,  either  as  to  the  reign  of  ^* 'p*  ^^•^ 

the  king,  or  as  to  the  county  wherein  the  fact  is  laid,  4^.  wch  fiwSu  in 

the  declaration  are  not  fatal,  if  the  writ  on  the  file  be  right.  S  Co*  162.,  and  title  Amendmeni 
mndJeofaU* 

On  the  exception  of  the  party  the  court  will  abate  the  writ;  Salk.65.  pi. 4, 
as  if  he  shews  that  there  are  not  fifteen  days  between  the  teste  and  ^^  Ld.Raym. 

S  2  return 
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671.  1  Mod.  retarn  of  the  writ;  but  this  he  must  do  before  he  has  pleaded  in 

416.  448.  451.  chief,  Without  taking  advantage  of  it. 

Vent  7.  If  the  writ  or  declaration  inista!<e  either  the  name  of  baptism. 

For  this  vide  or  surname  or  addition  of  the  appellant  or  appellee,  the  appellee 

tiU  Misnomer    before  imparlance  may  plead  it  in  abatement. 
and  Addition  ;  ^  ^  ^ 

and  S  Hawk.  P.C.  184.  to  195. 

2  Hawk.  P.  C.  But  the  omission  or  insufficiency  of  an  addition  is  salved  by 
^'^^'  the  appellee's  coming  in  and  pleading,  without  taking  any  ad- 

vantage of  such  defect,  but  not  by  his  bdre  appearance, 
s  Hawk.  P.  C.  The  defendant  may  at  the  same  time  plead  as  many  pleas  in 
S76.  (fl)  Vide  abatement  as  he  pleases,  together  with  matter  in  bar,  and  the 
That  he^must  S^^^^^^  issue,  if  be  can  do  it  without  repugnancy ;  and  if  he  be  {a) 
plead  the  ge-  suffered  to  plead  any  such  plea  without  pleading  with  it  the 
neral  issue  at  general  issue,  the  finding  it  against  him  doth  not  conclude  him 
the  same  time   from  pleading  the  general  issue  afterwards. 

in  abatement. 

(H)  The  Form  of  the  Declaration. 

s  Hawk.  p.  C.  nPHE  declaration  must  set  forth  the  offence  with  the  utmost 
S58.  Vide  head  certainty,  and  likewise  describe  it  by  such  words  of  art  as 

ot  Indictments,  jjjg  j^^^  y^^  appropriated  to  the  purpose;  therefore  if  the  words 

felonice  in  any  appeal,  murdravit  in  an  appeal  of  murder,  raptiit 

in  an  appeal  of  rape,  cepit  in  an  appeal  of  larceny,  mayhemiavit 

in  an  appeal  of  mayhem,  be  omitted,  they  cannot  be  supplied  by 

anycircumlocution. 

3 Hawk. P.C.        The  declaration  must  set  forth  in  what  part  of  the  body  the 

*if  ^'  ^"*'        wound  was  given ;  and  therefore  if  it  only  says,  that  the  wound 

length  and        ^*®  given  circa  pectus^  it  is  vicious ;  but  it  is  certain  enough  by 

breadth  of        shewing  that  the  wound  was  given  in  the  left  part  of  the  belly,  or 

the  wound,  if    of  the  side,  or  in  the  left  leg,  4*^. 

pracUcable. 

C  Hawk.  P.  C.  260« 

(5)  The  year  is  "  By  the  statute  of  Gloucester^  cap.  9.  If  an  appeal  declare 
•ufficientlj  ««  the  deed,  the  year  (6),  the  day  (c),  the  hour  (rf),  the  time  of 
Shewtne  the^  **  ^®  king»  and  the  town  {e)  where  the  deed  was  done,  and  with 
year  of  the       '*  "whst  weapon  (g),  it  shall  stand  in  effect'' 

Ling  without  adding  that  of  the  Lord,  or  saying  that  it  was  in  such  a  year  of  the  reign  of  the 
king.  S  Inst.  318.  2  Hawk.  P.  C.  264.  (c)  Must  not  only  shew  the  day  of  the  hurt,  but  also 
the  day  of  the  death ;  and  if  done  in  the  night-time,  proper  to  allege  nocte  efusdem  diet;  but  a 
mistake  of  the  dav  is  not  material  on  evidence.  2  Hawk.  P.  C.  264,  {d)  Circa  horam  primam 
sufficient.  2  Hawk.  P.  C.  262.  Carth.  533.  S.  P.  But  a  mistake  of  the  hour  on  evidence  is  not 
material,  (e)  If  a  place  be  generally  alleged,  the  law  will  intend  it  a  vill,  unless  it  be  men- 
tioned with  some  addition  which  shews  the  contrary.  2  Hawk.  P.  C.  265.  Skin.  554.  Carth. 
533.    But  upon  evidence  the  place  is  not  material,  so  as  the  fact  be  proved  an^r  where  within 

the  county.  2  Hawk.  P.  C.  265.  (g)  If  it  were  by  other  means,  as  by  poisoning^  drowning, 
_,-iB-__.f_     •_.  _^?„         .L    •..     ,v      .  ..  .11      .#._,!.     but  if  the  count 

variance  is  not 
may  any  way  come  under  the  notion  of  a  weapon.  2  Hawk. 
P.C. 261.  3Mod.l5S. 
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(I)  What  may  be  pleaded  in  Bar  to  an  Appeal. 


I 


F  the  appellant  wants  any  of  those  requisites  required  by  law  sHawk.P.C. 
in  a  person  who  brings  an  appeal,  it  will  be  a  good  plea;  as  ^79. 
that  a  woman  was  never  lawfully  married,  that  A*  B.  is  heir  at 
law,  and  not  tlie  appellant,  Sfc* 

Auterfbits  convict  of  manslaughter  is  a  good  plea  to  an  i^peal  ^^^ 
of  murder  for  the  same  killing.  Wbere  the  ap- 

pellee pleaded  that  he  was  before  indicted  of  murder,  and  convicted  of  manslaughter,  and 
prayed  his  def^gy,  which  the  court  would  not  allow  him.  ViiU  5  Mod.  101.  Canh.  16.  19. 
SaUcei.  Skin.  670.  pi.  9. 

A  raraxit  of  one  appeal  is  a  good  bar  of  another  for  the  same  Salk.  64.  pi.  5. 
thing,  and  so  also  is  a  nonsuit;  and  according  to  some  opinions,  Q-?'^^D^i!f' 
so  is  a  discontinuance  after  appearance,  but  not  before.  14]^  Cro.  Jac. 

983.  YeU.  S04.  [The  case  referred  to  in  Bulst.  Cro.  Jac.  and  Yelv.  is  that  of  Bradley  ▼. 
Bonks,  and  there  the  whole  court  were  clearly  of  opinion,  that  a  discontinuance  before  ap- 
pearance was  peremptory.] 

A  release  of  all  manner  of  actions,  or  of  all  actions  criminal,  2  Hawk.  P.O. 
or  of  all  actions  concerning  pleas  of  the  crown,  or  of  all  appeals,  '®^' 
or  of  all  demands,  is  a  good  bar  of  any  appeal ;  but  a  release  of 
all  personal  actions  does  not  bar  an  appeal  of  felony,  being  an 
action  of  an  higher  nature. 

If  the  appellee  pleads  a  special  plea,  which  does  not  amount  to  s  Hawk.  P.  C. 
a  confession  of  the  fact,  it  seems  he  must  at  the  same  time  plead  ^^^'  Carth. 
over  to  the  felonV)  except  in  special  cases ;  as  where  such  plea  ^^' 
would  be  prejuclicial  to  him,  or  where  such  plea  declines  the 
jurisdiction  of  the  Court. 

(K)     How  the  Appellant  is  to  be  punished  for  a  false 

Appeal. 

"DY  the  common  law  a  defendant  may  recover  damages  for  the  Co.  Lit  889. 

fidse  and  malicious  appeal  against  the  dppellant  and  his 
abettors,  by  a  writ  of  conspiracy  or  action  on  the  case. 

And  by  Westm,  2.  cap.  12.  it  is  enacted  as  foUoweth,  **  For  as  (a)  The  appeal 
^  much  as  many  through  (a)  malice,  intending  to  grieve  others,  must  appear  to 
**  do  procure  false  appeals  to  be  made  of{b)  homicides  and  other  ^^^^  ht^'^ali- 
*^  felonies,  by  appellors  having  nothing  to  satisfy  the  king  for  ciouSy;  there* 
<*  their  false  appeal,   nor  to   the  parties   appealed   for  their  fore  if  in  an 
damages ;  it  is  ordained,  that  when  any  being  appealed  of  appeal  of 
felony  surmised  upon  him,  doth  acquit(c:)  himself  in  the  king's  ™"fg^^ 
^'  court  in  due  manner,  either  at  the  suit  of  the  appellor  or  of  found  guilty  of 
*^  our  lord  the  king,  the  justices  before  whom  the  appeal  shall  be  manslaughter 
•*  heard,  shall  punish  the  appellor  by  a  year's  imprisonment;  and  ^^  homicide 
««  the  appellor  shall  nevertheless   restore   to    the  parties   ap-  nei^^*^^ 
'*  pealed  their  damages  (cJ),  according  to  the  discretion  of  the  pellornorbis 
'*  justices  (^),  having  respect  to  the  imprisonment  or  arrestment,  abettors  can 
**  that  the  party  appealed  hath  sustained  by  reason  of  such  ap-  ^J^^^^^u 
*•  peals,  and  to  the  infamy  that  they  have  incurred  by  the  impri-  Ige^^Min ^be 
^  sonment  or  otherwise ;  and  shall  nevertheless  make  a  grievous  construction 
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f  th        ds  **  ^^^  ^°^  ^^  ki°g>  And(g)  if  peradventure  such  appellor  be 

homicideg  and  *'  ^^^  ^^^^  ^  recompense  the  damages,  it  shall  be  enquired  by 

other  fehmeM^  ^*  whose  abetment  by  malice  the  appeal  was  commenced,  if  the 

It  has  been  <<  party  appealed  desire  it;  and  if  it  he  found  by  the  same  inquest, 

^^tenJto  ^^  **  ^*^  *"y  ™*™  **  *"  abettor  through  malice,  he  shall  be  dis- 

offences  made  ^  trained  by  a  judicial  writ,  at  the  suit  of  the  party  appealed,  to 

felony  by  sub-  '*  come  before  the  justices;  and  if  he  be  lawfully  convict  of  such 

lequent  at»-  «  malicious  abetment,  he  shall  be  punished  by  imprisonment 

«M**(  Vaat  **  ""^^  restitution  of  damages,  as  before  is  said  of  the  appel- 

neitberan         "  ^^* 

acquittal  by  an  abatement  of  the  appeal  by  a  bare  nonsuit  on  a  plea,  which  shews  that  he  is 
not  entitled  to  the  appeal,  nor  a  judgment  on  a  demurrer,  nor  an  acquittal  on  an  insufficient 
qrigiiial,  nor  any  other  discharge  of  the  appellee  which  does  not  finally  bar  all  other  prosecu- 
tions acunst  him,  either  at  the  suit  of  the  party  or  of  the  king,  for  the  same  felony,  entitle  hira 
to  his  damoget.  S  Hawk.  P.  C.  S87.  (d)  If  there  are  several  appellees  damages  shall  be  assessed 
according  to  the  different  circumstances  of  their  sevo^  cases.  Dyer,  180.  pi.  10.  9  Inst.  986. 
(e)  Therefore  if  the  jury  gire  too  small  damages,  the  justices  may  increase  them,  and  in  like 
manner  abridse  them  when  they  appear  to  be  exorbitant.  2  Hawk.  P.C.  388.  (g)  The  abet- 
tors  are  onlyliable  in  case  the  appellors  be  insufficient ;  but  if  the  appellor  be  found  sufficient 
to  render  only  part  of  the  damages,  the  judgment  against  the  abettors  shall  be  for  the  whole. 
sHawk.990,  S91. 

s Hawk. P.C.       Also  at  common  law,  an  appellant  shall  be  fined  for  an  ill- 

grounded  appeal,  at  the  discretion  of  the  justices,  in  cases  not 
provided  against  by  this  statute;  as  upon  a  nonsuit  afler  appear- 
ance, or  where  the  appeal  abates  by  the  folly  of  the  appellant,  or 
where  a  feme  covert  sues  an  appeal  known  by  her  to  be  ground- 
less; as  for  the  death  of  a  husband  whom  she  knows  to  be  alive. 
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H.H.P.C.  Ji}^  ^>prover,  or  in  Latin,  probaiotf  is  one  who  being  in* 
19S.  9lnit.  dieted  of  treason  or  felony,  for  which  he  is  in  prison,  con* 

1S9.S.P.C      fesses  the  indictment;  and  being  sworn  to  reveal  all  the  treasons 
P^  C  895  s^V»  ^^  felonies  he  knows,  enters  before  a  coroner  his  appeal  against 
SS7.829/         ^  ^^  partners  in  the  crime  within  the  realm. 
0  Inst.  185.  All  persons  may  be  approvers,  except  peers  of  the  realm,  per- 

^•^•/^cSk  sons  attainted  of  treason  or  felony,  or  outlawed  (a),  infants, 
198.  (fl)Whe»  _  •    u'^i        J  ^ 

^er  disabled     ^omen,  persons  turn  compos,  or  m  holy  orders. 

by  being  outlawed  in  a  personal  action,  vide  8  Hawk.  P.  C.  805.  And  whether  in&nts  and 
women  may  not  be  approvers,  as  they  may  bring  an  appeal  at  this  day,  though  they  cannot 
wage  battle,  vide  8  Hawk.  805.  Rex  v.  Maigaret  Carolme  Rodd,  Cowp.  ssi.  And  that  a  man 
above  the  age  of  seventy,  or  maimed,  may  be  an  approver,  though  he  cannot  wage  batde. 
H.H.P.C.1^8. 

5  Inst.  139.  The  court  is  not  bound  of  right  to  admit  any  person  what* 

f  H  ^k^P^  soever  to  be  an  approver,  nor  will  any  person  be  admitted,  unless 
994.  (6)'Tliat*  ^^  }^  actually  indicted  of  treason  or  felony,  and  confess  the 
if  be  hatb  «nce  indictment;  (b)  neither  shall  aperson  indicted  of  felony  continue  to 
pleaded  set      be  an  approver  after  an  appeal  esdubibed  against  him  for  the 

same 
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flune  felony ;  neither  shall  the  appellee  of  an  approver  be  him«  guilty,  he  can- 
self  an  approrer ;  for  it  would  falsify  the  appeal  of  the  first  ap-  °®*  ^  *J^  JP* 
prover^  in  supposing  that  he  had  omitted  some  of  his  partners ;  g^^^ 
and  also  it  would  cause  an  infinite  delay ;  for  the  appellee  of  hanged,  be- 
soeh  an  approver  micdit  as  well  become  an  approver  of  others,  cause  it  it 

«ld«,oin^'^  ^  '  found  W«, 

and  his  confes- 
lion  contradicts  his  former  plea.  5  Inst*  1 39.  H.  H.  P.  C.  1 99.  S.  P.  C.  144.  Bat  vidt  Finch, 
387.  emU.,  and  fi  Hawk.  P.  C.  S95.  Qu. 

A  man  can  only  approve  others  of  the  very  same  crime  with  2  Inst  629. 
that  for  which  he  is  indicted;  and  therefore  no  man  can  approve  fl^'oH  °k 
another  with  having  been  an  accessory  to  himself,  because  it  is  an  p^  q^  295. 
offence  of  which  it  is  not  possible  that  he  himself  can  be  guilty;' 
bat  inasmuch  as  an  approver  is  sworn  to  reveal  all  the  treasons 
and  felonies  he  knows,  if  he  accuse  persons  of  crimes  difierent 
from  his  own,  such  accusation  seems  a  reasonable  ground  to  carry 
on  a  prosecution  against  them  for  such  crimes,  though  it  be  not 
of  itself  sufficient  to  put  them  on  their  trials. 

If  it  appear  either  by  the  confession  of  the  approver,  or  by  the  ^  Hawk.  P.  C. 
return  of  the  sheriff,  or  the  testimony  of  persons  of  credit,  that  ^*^  ^'i^  ^^ 
there  are  no  such  persons  as  some  of  those  appealed  in  return  ^^^  ^i^^ 
natttr&j  or  in  the  realm,  or  in  the  county  whereof  they  are  named 
in  the  appeal,  he  shall  be  hanged,  unless  the  court  in  mercy 
spare  him. 

The  justices  of  the  IGn^s  Bencky  and  justices  of  gaol-delivery,  g  i^gj^  130, 
and  justices  in  eyre,  may  admit  a  man  to  be  an   approver,  H.P.  C.194. 
because  such  justices  may  assign  a  coroner  to  take  the  appeal;  ^"^i^^f^A**!! 
but  justices  of  the  peace  cannot  admit  a  man  to  be  an  approver,  JjgJ^j  ^ 
because  they  cannot  assign  a  coroner.  justices  of 

oyer  and  terminer  can  do  it  without  a  special  clause  in  their  commission,  aUthorixing  them  to 
assign  a  coroner,  qu.  /  ei  vide  S  Hawk.  P.  C.  S96.  S  H.  U.  P.  C.  SS9.  w  express,  that  a  maa 
canoot  become  an  approver  before  justices  of  oyer  and  terminer,  because  they  cannot  asfdga 
ft  coroner. 

As  sOon  as  a  person  has  confessed  the  indictment,  with  an  ^Inst.  1S9. 
intent  to  become  an  approver,  he  puts  it  in  the  discretion  of  the  '^^^J^g^' 
justices,  either  to  give  judgment  and  award  execution  against  f  Hawk.p!c. 
him,  or  to  respite  them  till  he  hath  convicted  his  partners;  if  the  S97.  (a)  &9m 
justices  think  fit  to  admit  him  to  be  an  approver,  they  will  assign  Anci.  Dial,  of 
a  coroner  to  receive  his  appeal,  and  will  take  his  oath  to  discover  f  *^^ ,  ^ndTfl 
all  the  treasons  and  felonies  he  knows,  and  will  assign  him  a  Whether  be 
certain  number  of  days,  to  make  his  appeal  in,  during  which  he  shall  have  the 
shall  be  at  liberty,  and  shall  have  from  the  king  a  penny  a*  penny  till  he 
day  (a);  also  he  must  make  his  appeal  before  the  coroner  on  each  ^"^\^ 
day  during  the  time  limited,  and  must  at  last  repeat  it  verbatim  p^^  |,y  ^^ 
in  court ;  and  if  the  coroner  record  his  failure  of  making  his  victina  the 
iqipeal  on  any  of  the  days,  or  the  least  variation  in  his  repeating  "PB^"^*  ^ 
it  in  court,  he  shall  have  judgment  of  death.  l^ 

The  coroner  may  award  process  against  the  appellee,  to  the  ^  ^^^\^  p.  q, 
sheriff  of  his  own  county,  till  he  come  to  the  exigent^  from 
awarding  whereof  he  seems  to  be  restrained  by  Magna  Charta^ 
cap,  17«     The  Kin^s  Bench  and  justices  in  eyre,  and  justices  of 
gaol-delivery,  may  award  process  into  any  county  to  apprehend 
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and  try  the  appellee ;  but  it  seems  questionable,  whether  ju^r^f 

of  gaol-*delivery  can  award  process  of  outlawry  into  a  foreign 

county,  as  the  Ktn^s  Bench  and  justices  of  oyer  clearly  may. 

2  Hawk.  P.O.       It  is  at  the  election  of  the  appellee,  either  to  put  himself  on. 

^^7'  his  country,  or  wage  battle  with  the  approver;  and  if  several. 

persons  be  appealed  by  one  approver,  every  one  of  thera  has  his 

election,  either  to  put  himself  on  his  country,  or  to  wage  battle 

with  the  approver,  who  must  fight  them  all,  or  at  least  till  one  of 

them  hath  vanquished  him ;  ailer  which  he  cannot  maintain  his 

appeal  against  the  rest;  but  if  a  person  appealed  of  the  same 

felony  by  several  approvers  vanquish  one  of  them,  he  shall  be 

dischargied  against  all  the  rest 

H.  P.O.  sol.         If  the  king  pardon  either  the  approver  or  appellee,  pending 

s'p'c^f^'       the  appeal,  the  approvement  ceases,  and  the  appellee  shaU  be 

'   *   '     ^'      discharged ;  in  the  first  case  because  by  the  pardon  the  fislony  is 

extinct,  and  the  approver  is  no  longer  liable  to  be  condemned ; 

in  the  second,  because  the  approvement  is,  in  truth,  the  suit  of 

the  king ;  and  therefore  as  much  In  his  power  to  pardon  as  an 

indictment. 

9  Hawk.  P.  C.      Neither  the  approver's  confessing  his  appeal  to  be  ialse,  nor 

298.  the  conviction  of  the  appellee,  exclude  him  from  the  benefit  of 

clergy. 
IM.  299.  If  cm  approver  convict  all  the  appellees,  whether  by  battle  or 

See  Anci.  verdict,  the  king,  ea  debitojustitiie^  is  to  pardon  him  as  to  his  life^ 
Dial,  of  Ez-  and  also  mve  him  his  wages  from  the  time  of  the  appeal  to  the 
As^itiB^'the  ^^'^^  ^^  ^®  conviction;  but  anciently  he  was  not  sufiered  to 
discretion  of  continue  in  the  kingdom.  It  is  recited  by  6  H.  4.  cap.  2.  *^  That 
the  court,  **  divers  notorious  telons,  for  safeguard  of  their  lives,  had  become 
^•ir^ffi.'^^  "  provers,  to  the  intent,  in  the  mean  time,  by  brocage  and  great 
to  be"an  a^"*  **  ^^^  ^  pursue  and  have  their  pardons ;  and  then,  after  their 
prover,  t^  **  deliverance,  had  become  more  notorious  felons  than  they  were 
method  of  late  '*  before;  and  thereupon  it  is  enacted,  that  if  any  person  pray 
^beeo  «  Qp  pursue,  or  cause  to  be  prayed  or  pursued,  for  any  such 

tised  •^andln  **  ^^'^^  ^^  attainted  by  his  own  confession,  to  have  any  charter 
many  cases  we  ^  of  pardon,  the  name  of  him  who  pursues  such  charter  be  put 
have  what  ^  in  the  same  charter,  making  mention  that  the  same  charter 
•eemt  to  m  jg  granted  at  his  instance ;  and  if  he  to  whom  such  charter  is 

•MD&"bMti?*  "  granted  become  a  felon  again,  the  party  who  pursued  the 
tute;  where      ^  charter  shall  forfeit  lOCtf.'' 

pwdon  is  assured  to  oflenders,  on  discovering  and  convicting  their  accomplices.  Bom.  45. 
Bee  the  statute  of  4  &  5  W.  A;  M.  c.s.  6  &  7  W.3.  c.  17.  io&  11  W.5.  c.23.  5  Ann. 
c  51.  29'6. 9.  c  30.  There  seems,  however,  some  objection  to  the  form  in  which  the  par- 
don to^the  accomplice  is  promised,  viz,  upon  the  criminal's  being  apprehended  and  convicted. 
The  testimony  ot  such  an  accomplice  would  be  less  liable  to  exception  if  the  pardon  was 
granted  upon  hu  giving  evidence  generally,  let  the  event  of  the  trial  be  what  it  may.  Ob- 
servat  on  Stat.  141.  (2d  edit.)  [It  hath  also  been  usual  for  the  justices  of  the  peace  by 
whom  any  persons  charged  with  felony  are  committed  to  gaol,  to  admit  some  one  of  their 


counte- 
aod 

of  all  other  felonies  to  which  he  is  examined  by  the  magistrates  and  afterwards 'gives  his  evi« 
dence  without  prevarication  or  fraud,  he  shall  not  himself  be  prosecuted  for  that  or  any  other 

grevious  oflbnce  of  the  same  degree.   4  Black.  Com.  531.    It  the  discovery  upon  the  whole 
D  fair  and  an^e,  he  ought  not  to  be  prosecuted  again,  beeaose  he  has  merely  by  accident 

omitted 


ARBITRAMENT  AND  AWARD.  S65 

omitted  any  one  oSence.  Cowp.  339.  But  if  prosecuted,  he  cannot  plead  this  in  bar,  or  avail 
himself  of  it  upon  his  trial;  but  he  may  move  the  court  to  put  off  the  trial,  that  he  may  have 
time  to  apply  for  a  pardon.  Ibid.]  ||The  judges  will  not,  m  general,  admit  an  accomplice  as 
king's  evidence,  if  it  appear  that  he  is  charged  with  any  other  felony  than  that  on  the  trial  of 
which  he  is  to  be  a  witness.  Carr.  C.  L.  67.  If  an  accomplice,  after  being  received  as  a  writ* 
ness  for  the  crown,  breaks  the  condition  on  which  he  was  admitted,  and  refuses  to  give  full 
and  fair  information,  he  will  be  sent  to  trial  to  answer  for  his  share  of  guilt  in  the  transaction. 
S  Ruis.  on  Cri.  596.|| 


ARBITRAMENT  AND  AWARD. 


>k  N  award  is  the  dletermination  of  matters  in  controversy,  by 
submission  to  persons  indifferently  chosen  by  the  persons 
contending. 

Under  this  head  we  shall  consider, 

(A)  The  Matter  in  Controversy. 

(B)  The  Submission ;    and  therein  of  the  different 

Kinds,  and  the  Revocation  thereof,  and  of  the 
Stat  9  &  10  W.  3.  touching  Awards. 

(C)  The  Parties  to  the  Submission. 

(D)  The  Arbitrators  or  Umpire. 

(E)  The  Award  itself,  or  final  Determination  of  the 

Arbitrators  or  Umpire. 

1.  It  must  be  made  according  to  the  Submission. 

2.  It  ought  to  be  certain* 

8.  It  ought  to  be  equals  and  mutuality  satisfactory. 

4.  //  must  be  of  a  Thing  hmfid  andpossiMe. 

5.  JB  mtist  bejinal. 

(F)  The  Construction  and  Effect  of  the  Award ;  and 

herein  of  the  Performance  thereof. 

(G)  Of  the  Pleadings  in  Awards. 

[(H)  In  what  Cases  the  Performance  of  an  Award 
may  be  compelled  by  an  Attachment,  and  the 
Course  of  Proceeding  to  be  taken  in  order  to 
obtain  it 

( I )  Of  compelling  Performance  of  an  Award  by  Bill 
in  Equity. 

(K)  In  what  Cases,  when,  and  in  what  Manner,  Awards 
may  be  relieved  against! 

(A)  The 
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(A)  The  Matter  in  Controversy. 

Roll.  Abr.  242.  \\^HERE  the  right  of  freehold  is  in  debate^  the  property  can- 
14  H.  4. 19. 24.  ^  not  be  transferred  by  an  award ;  for  the  arbitrators  are  in 
9  H  6.  6.  a.  the  room  of  the  parties  themselves,  and  act  in  their  stead,  as  far 
LwnQ^B  ^^  commissioned;  whatever,  therefore,  the  parties  can  do,  may  be 
Roll.  Abr.  244.  <}one  by  the  arbitrators ;  but  the  parties  cannot  pass  corporeal 

pi.  14.  9  E.  4.    inheritances  without  solemn  livery,  (a) 
44.    («)Batif 

the  condition  of  an  obligation  is  to  stand  to  the  award  of  J,  S.  touching  such  lands,  and  the 
arbitrator  awards  the  lands  to  one,  and  that  the  other  should  release  to  him,  if  he  does  not  do 
this,  the  obligation  is  forfeited ;  if  the  arbitrator  awards  the  land  to  one,  it  seems  the  oblisa- 
tion  is  not  forfeited,  though  the  other  do  not  convey  to  him  to  make  him  a  good  title ;  for 
the  arbitnitor  hath  not  awarded  any  act  to  be  done  by  the  P<^ »  aQcI  the  award  itself  cannot 
transfer  the  right,  and  so  roust  be  void ;  and  then  the  condition  of  the  obligation  cannot  be 
forfeited ;  for  the  awarding  the  lands  to  one  cannot  be  expounded,  that  the  other  shall  infeoff 
him.  If,  where  there  is  no  bond,  the  arbitrator  award  that  one  shall  infeoff  the  other,  it  seems 
an  action  on  the  case  may  be  maintained  for  not  doing  it;  for  the  award  in  itself  is  as  good  aa 
if  there  were  a  bond,  and  then  there  is  the  same  reason  an  action  should  lie,  as  that  the  con« 
dition  of  the  obli^tion  should  be  forfeited ;  for  if  such  an  award  were  void,  then  the  condi* 
tion  of  the  obligation  to  perform  it  could  not  be  broken.  Fide  the  authorities  supra  ;  but  see 
3  Black.  Com.  1 6.  Ld.  Raym.  115.  Kyd.  54.  to  4a  [In  the  year  1417,  we  find  a  yer)'  import- 
ant arbitration  bv  the  keeper  of  the  King's  privy  seal,  the  chief  justice  of  the  King^s  Bench» 
and  one  of  the  other  judges  of  that  court,  arbitrators  nominated  and  appointed  bv  King  Henry 
the  Fifth  to  settle  a  long  controversy  between  the  bishop  and  the  prior  of  the  church  of  £/^. 
concemingtheir  several  claims  to  ecclesiastical  and  temporal  jurisdiction,  and  the  land  of  several 
manors.    Bentham's  Hist.Eliz.  Appendix  87.  c«  MS^.  Cotton.  C.  IK  fo,  329.] 

Doe  dem.Mor-  yBut  though  the  award  cannot  convey  lands,  yet  it  will  estop 
aE^' ?R*i5     ®°®  party  to  the  reference  from  disputing  the  title  of  the  other 

party,  in  whose  favour  the  arbitrator  has  awarded* 
Johnson  v.  Where  an  inclosure  act  directed  that  the  grass  and  herbage 

Hodgson,         upon  parcels  set  out  for  getting  materials,  should  for  ever 

tz^^lViu4  remain  to  and  for  the  use  of  the  appointees  of  the  commission* 
andseesunttt.  j  ^i  •    •  j^i   .i  ^  ^  - 

jL  594.  ^^^>  ^^^  ^he  commissioners  awarded  the  same  to  certain  sur- 

veyors of  the  highways  and  their  successors,  it  was  held,  that 
although  this  assignment  was  bad  as  a  common  law  conveyance, 
since  the  survevors  were  not  a  corporation,  yet  it  operated  as  a 
parliamentary  declaration  of  the  persons  entided  to  take,  as  if 
the  terms  of  the  award  had  been  enacted  in  the  act  of  parliament* 
Rex  V.Cotton,  An  nward,  respecting  the  liability  to  repair  a  highway,  made 
5  Camp.  444.    Qfi  n  reference  of  the  question  by  the  lessee  of  lands  charged  as 

liable,  ratione  tenuraj  does  not  bind  the  landlord,  who  was  no 
party  to  the  submission.! 
9  H.  6.  60.  ^n  annuity  is  not  determinable  by  award,  for  it  is  reckoned  in 

Roll  Abr.  s'ss.  ^^^"^  ^f  a  freehold,  and  therefore  cannot  pass  without  the  deed 
pi,  j]      '      'of  the  party. 

Roll.  Abr.  248.  Partition  cannot  be  made  by  award,  for  a  freehold  cannot  pass 
A.  p.  3.  V.        without  livery  and  seisin. 

Roll.  Abr.  249.  It  has  been  (a)  doubted  whether  leases  for  years,  being  chattels 
A.  pi.  4.  9  Co.  ygai^  could  be  transferred  by  award  ?  Therefore  it  seems  safest 
l!eon.  104.  '  ^^^^  ^®  controversy  relates  to  these,  that  the  parties  be  bound 
<a}  An  award  in  mutual  obligations  to  perform  the  award,  and  then  if  the  arbi- 
trators 
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tntors  award  that  one  shall  assign^  transfer,  4"^.  the  lease  to  the  of  the  arrean 
other,  if  he  refuses,  he  forfeits  his  obligation.  ^[^  "f*^ 

for  yeBTSy  joined  with  other  things  of  an  uncertain  nature,  is  good.  Roll.  Abr.  S64.  pL  5« 
Almi,  58.  Where  an  award  may  be  made  in  waste.  6  Co.  44.  9  Co.  78.  Cro.  Jac.  100» 
RoiL  Abr.  866.  pi.  9. 

The  detaining  a  charter  of  feofiment,  as  it  relates  to  a  real  9  H.  6. 60, 
thing,  cannot  be  submitted ;  but  an  action  of  trespass  for  taking 
the  charter  may  be  submitted,  for  damages  only  can  be  recovered 
fer  such  taking. 

Debt,  on  arrearages  of  account  before  auditors,  shall  not  be  6H.4. 6.  a. 

discharged  by  award,  because  it  appears  of  record  \a)j  and  must  ^  jj-  ^*  ^'  ^* 

be  discharged  by  matters  of  as  high  a  nature.  Roll.  Abr%M 

p.  1.  eontr,  8  H.  4.  18.  (a)  An  award  roaj  be  made  in  attaint,  because  not  barely  founded  on 
the  record,  but  also  on  the  supposed  false  oath.    15  £.4.  1.  b. 

Causes  criminal  are  not  arbitrable  (&},  because  they  ought  ^  w  f  a    t, 
be  pnnbhed  for  the  common  good.  pm^  2'.  /s^.* 

(5)  Though  the  submission  be  by  bond,  yet  the  obligation  is  void,  and  the  parties  may  be 
punished  for  entering  into  such  bonds.  8  Vent.  109.  ||But  mixed  cases,  as  assault,  libel, 
and  other  pri? ate  misdemeanours  where  the  party  injured  has  a  remedy  by  action,  may 
be  referred  to  arbitration,  although  a  criminal  prosecution  has  been  commenced.  The  King 
T.  Blanshard,  9  East,  497.  Baker  v.  Townshend,  1  Moo.  180.  7  Taunt.  488.  8  Term 
R.  5ao.g 

Causes  matrimonial  seem  not  arbitrable,  because  marriage  West.  Symb. 
oueht  to  be  free,  and  relimon  disallows  the  severing  those  whom  Cf^,**.!  '^* 

.u       L       u  1.  *u'   •     J    ^  °  J^U*  Abr.  85S« 

the  church  hath  jomed.  p,.  ,0,  But  tho 

damages  a  person  sustained  by  a  promise  of  marriage,  or  any  thing  relatingto  a  marriage  por* 
tion«  may  be  submitted.    16  E.  4.  S.  pi.  6.    pSee  S  Bos.  &  Pull.  444.   1  Dow.  R.  255.|| 

Debts  due  by  specialty  cannot  be  discharged  by  naked  award ;  1  H.  7.  is.  b. 
but  if  the  submission  were  by  bond  the  award  would  be  a  good  ^y^^*su  6  Co# 
bar,  for  one  specialty  may  be  dissolved  by  another.  ^'  447!  649.' 

A  certain  and  fixed  debt  is  not  discharged  by  an  award,  for  the  10  H.  7.  4. 

end  and  design  of  an  arbitration  is  to  reduce  uncertain  debts  and  HoU-  Abr.  S64« 

duties  to  a  certainty ;  and  to  award  a  man  a  certain  debt  is  to  give  ^     *^  ^^*  ^ 

him  no  more,  nor  do  any  greater  thing  for  him,  than  was  done  ^^  j,g  ^*"' 

before,  for  now  he  can  have  but  an  action,  and  that  he  might  another  submit 

have  before ;  and  to  give  him  less  than  he  had  before  is  to  do  ^[  personal 

him  a  manifest  injustice,  which  the  arbitrator  cannot  do.  things,  ftc.  to 

''  '  arbitration, 

there,  if  the  arbitrator  award  10/.  it  is  a  good  award,  because  there  were^  other  uncertainr 
thinp  submitted,  and  the  arbitrator  had  consideration  of  all,  and  set  one  against  the  other  inr 
mdLmg  the  award,  so  as  perhaps  the  debt  of  SO/,  was  diminished  in  consideration  of  some 
trespasses  done  by  him  to  the  other  party.  10  H.  7.  4.  Allen,  53.  [Grodfrey  v.  Godfrey, 
S  Mod.  303.  S.  P.  And  so  things  which  cannot  be  submitted  by  themselves,  may,  when 
joined  with  things  of  an  uncertain  nature,  as  debt  on  bond,  6  H.  4.  6.  a.  b.  Cozal  v.  Sharps 
1  Keb  937.  Morris,  v.  Creech,  6S3.  659.  1  Lev.  293.  S.  C.  Debt  for  arrears  of  rent  ascer- 
tained by  a  lease,  10  H.  7. 4.  Damages  recovered  by  verdict  and  judgment.  Groldsb.  91.8.} 
In  debt  on  arbitration,  whereas  the  plaintiff  claimed  40/.  pro  dkfernt  negotiUf  and  sets  out  the 
award ;  and  it  was  held  that  the  action  lay,  for  the  debt  being  pro  aiversh  negotHSf  it  waa 
uncertain  what  was  due  for  business.    Cro.  filiz.  438. 

It  is  holden  clearly,  that  all  chattels  personal,  and  personal  ^s  H.  s.  99.  b« 
actions,  such  as  trespass,  conspiracy,  maintenance,  4^.  may  be  p^^^' 
determined  by  arbitration,  and  the  right  transferred  by  naked  g^^  ^^^^  ^^^ 

award 
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Of  subminions  award  {a\  though  the  submission  were  not  by  deed ;  for  these  being 
made  pureuant  transferable  by  the  party  himself  without  any  solemnity,  whatever 
C  urt'drf ^  ^^^  parties  themselves  could  do  may  be  done  by  the  arbitrators, 
vo§t.  Let.  (B).  who  are  their  substitutes,  and  stand  in  their  place:  and  if  on 
||(a)'The  pro-  these  submissions  without  deed  the  arbitrators  award  one  party  a 
pertyinachat-  gum  certain,  be  may  bring  an  action  of  debt  for  it;  but  if  they 
tel  IS  not,  how-  ^^^^d  the  doing  of  some  other  tiling,  which  is  beneficial^to  him, 
ferred  by  the     ^^  must  bring  his  action  on  the  case. 

mere  force  of  an  award,  without  the  assent  of  the  party.  Thus  where  on  a  fefereoce  of  dis- 
putes between  a  landlord  and  tenant  the  arbitrator  awarded  that  a  stack  of  hay  should  be 
delivered  up  to  the  landlord  by  the  tenant,  on  the  latter  being  paid  B  certain  sum  in  satisfac- 
tion, it  was  held  that  the  tenant,  having  refused  to  accept  the  sum,  the  property  in  the  hay* 
did  not  pass  to  th^  landlord  by  mere  force  of  the  award  so  as  to  enable  nim  to  maintain 
trover  for  it.    Hunter  v.  Rice,  15  East,  100.|| 

Keb.  600.  The  arbitrators  cannot  make  an  award  of  matters  different 

s  West  Symb.  f^^^  those  which  were  submitted ;  therefore  if  the  submission  be 
^     *  of  ewes  with  lambs,  and  after  the  submission  the  lambs  are  yeaned, 

they  cannot  arbitrate  concerning  the  lambs. 
Cald.  30.  Re^       [An  appeal  at  sessions  against  a  poor-rate  may,  with  the  con* 
V.  Justices  of     ggQ^  Qf  ^]^  parties  interested,  be  referred  by  the  justices  to 
Northampton,  arbitration.]  ^  ^  ^ 

(B)  The  Submission;    and    therein   of  the  different 
Kinds,  and  the  Revocation  thereof. 

Westm.  Parts.  HPHE  submission  is  the  authority  given  by  the  parties  in  con- 
6  *>  ^'  troversy  to  the  arbitrators,  to  determine  and  end  their  griev- 

ances; and  this  being  a  contract  or  agreement  must  not  be  taken 
stricdy,  but  largely,  and  according  to  the  intent  of  the  parties 
submitting. 
5  E.  4.  7.  Keb.  This  submission  may  be  by  word  or  deed ;  if  the  submission 
600.*  2  keb.  be  by  word,  there  is  no  remedy  to  enforce  the  partv  to  perform 
S38. 8  Keb.  64.  the  award ;  but  reciprocal  actions  on  the  case,  and  an  action  of 
a.  [[b)  But  jgjjj^  ^jji  ijg  jf  money  be  awarded  (i),  for  it  is  in  nature  of  a 
now  an  action  ^.  ,^  «^„fJ„^f 
may  be  main.    Simple  contract. 

tiuned  in  all  cases  upon  the  submission  itself.  Purslow  v.  Buley,  2  Ld.  Haym.  1059.  Kyd.  7.] 
||A  parol  submission  cannot  be  made  a  rule  of  court.    Ansell  v.  Evans,  7  Term  R.  l.|| 

36  H.  6.  s.  [If  the  submission  be  by  bond,  such  bond  may  be  given  to  a 

o  ^'^*  ^C'h  ^^^^^  person,  or  even  to  the  arbitrator  himself;  and  it  may  be 
h^J  Comb."  ^^^^  ^y  other  persons  than  the  parties  themselves,  who  will  incur 
too.'  '    the  forfeiture  if  the  parties  do  not  perform  the  award. 

Hayes  ?.  It  is  not  necessary  that  in  each  of  the  bonds  of  submission  it 

Hayes,  Cro.  should  appear  of  how  many  persons  the  parties  to  the  submission 
Car.  433.  consist.    Thus,  where  it  appeared  that  there  were  three  brothers, 

Richard^  Robert^  and  William  $  that  their  father  had  devised  cer- 
tain lands  to  the  two  latter ;  and  that,  several  disputes  arising 
between  them  and  Bichnrd^  they  had,  by  bond,  submitted  to 
arbitration  ;  Richard  entering  into  a  bond  to  Robert  and  William 
jointly,  but  they  giving  him  separate  bonds :  it  was  holden,  after 
several  arguments,  on  an. action  brought  by  Richard  against 
Robert^  that  the  submission  was  properly  made. 

The 


(B)  The  Submission  and  the  Revocation  thereqf.  aG9 

The  sabnmsion  may  be  by  indenture  with  mutual  covenants  Samways  ▼. 
to  stand  to  the  award.!  Eldsly,  2  Mod. 

•^  73. 

If  the  submission  be  without  deed,  it  may  be  revoked  without   si  H.  6.  30.  a% 
deed,  and  the  party  shall  lose  nothing,  for  ex  nuda  submissione  P/°*  ^^  ^^' 
non  oritur  actio.  nf?o™?K 

81,  82.    But  the  party  must  give  notice  of  the  revocation.    Sid.  281. 

If  the  submission  be  by  deed,  it  is  of  its  own  nature  counter-  g  q^^  gj,  gy, 
mandable  (a),  though  made  irrevocable  by  the  express  words  of  28 1.  BrownL 
the  deed;  for  the  arbitrators  being  constituted  and  put  in  the  «2.  2 BrownL 
place  of  the  parties,  by  their  consent,  to  act  for  them,  they  can  ^^not  te  "'  ^' 
no  longer  act  than  they  have  such  consent  countermanded 

without  deed,  quia  tolvUur,  &c.  8  Co.  80.  b.   Brownl.  62.  If  you  plead  quod  revocavU,  without 

E'ving  any  notice  to  the  arbitrators,  the  party  may  take  issue  upon  the  revocation ;  for  not  to 
t  them  know  you  have  revoked  is  no  revoking ;  for  de  non  apparenHlmt  et  non  exutenHbuf 
eadtm  eti  ratio;  but  it  need  not  be  shewn  in  pleading,  that  notice  was  given,  for  there  quod 
revocavU  necessarily  implies  notice.  8  Co.  82.  2  Brownl.  290,  291.  \iAcc.  Marsh  v.  Bulteel, 
5  Bam.  ft  A.  507.     1  Dow.  &  Ry.  lOG.  S.  C.|| 

But  where  a  man  obliges  himself  to  stand  to  an  award,  if  s  Co.  82, 83* 
the  party  revokes  it  according  to  his  power,  he  hath  forfeited  Brownl.  62. 
his   obligation,  for  the  making  the  award  becomes  impossible  R*)  1"  *  ^^\ 
by  his  own  default,  and  therefore  the  obligation  is  simple ;  but  if  sid. 2^i!th*re 
it  be  without  obligation  he  forfeits  nothing,  {b)  i,  an  instance 

of  an  action  on  the  case  being  maintained  for  the  countermand  of  a  parol  submission ;  and 
there  can  be  no  doubt  but  an  action  will  lie  in  such  a  case,  for  a  parol  submission  amounts  to 
a  promise  to  perform.] 

(Whether  the  submission  is  by  bond  or  covenant,  or  agree-  King  v.  Joseph, 
ment,  it  is  now  clear  that  the  party  revoking  the  arbitrator's  vT'*"!?^  *^*' 
authority  is  liable  to  an  action  on  the  condition  or  covenant  to  Suited  m/rd. 
abide  by  the  award ;  and  the  arbitrator  is  right  in  proceeding  to 
make  an  award  after  the  revocation ;  and  the  court  will  not  set 
such  award  aside,  though  they  will  set  aside  the  rule  to  make 
the  submission  a  rule  of  court,  if  it  be  subsequent  to  the  revo- 
cation, and  if  the  submission  be  by  bond  or  agreement 

The  reason  given  for  not  setting  aside  the  award  in  King  v.  Clapham  v. 
Joseph,  viz.  that  it  would  deprive  the  party  of  his  action,  may  be  j  §Jj^'|j  g^ 
doubted ;  since  in  order  to  sue  on  the  agreement  to  abide  by  the        ^' 
award,  assigning  a  breach  in  revoking  the  authority,  it  is  not 
necessary  to  shew  an  award  made,  and  the  true  reason  seems  to 
be,  because  the  court  has  no  jurisdiction  after  the  revocation. 
And  in  a  later  case,  where  the  reference  was  under  a  judge's 
order,  the  Court  of  Common  Pleas  set  aside  the  award  made 
after  revocation  of  the  authority. 

Whether  the  submission  be  by  a  judge's  order  or  instrument  ibid. ;  and 
of  the  parties,  it  may  be  equally  revoked  before  it  is  made  a  rule  M»'ne  v. 
of  court;  but  a  revocation  afterwards  would  be  a  contempt  7  e^R  sos. 

Where  the  reference  is  by  order  o(  nisi  pius,  the  court  cannot  Skeev.Coxon^ 
vacate  the  revocation,  or  compel  the  party  revoking  to  pay  costs.     *®  ^^"^'  *  C. 

But  if  the  judge's  order,  in  addition  to  the  terms  of  submis-   .    * 
sion,  direct  (as  is  now  usual)  that  either  party  by  affected  delay  George,' 
or  otherwise  hindering  the  arbitratori  shall  pay  costs,  such  order  2  Bam.  & 

may 
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Aid.  595.;         may  be  made  a  rale  of  oomt  even  after  a  rerocation,  in  order  to 
and  tee  obier-   enable  the  opposite  par^  to  have  a  remedy  for  his  costs. 

JUott  C.  J.  af  to  the  distinction  between  a  refierenoe  bj  judge*!  order,  and  by  deed;,  and  see 
S8annd.  153.c.d. 


Charnlej  t. 
Winstanlejy 
5  Eafty  2$$. 


Marsh  ▼. 
Bulteel, 
5  Bam.  &  A* 
507.  iDow. 
ft  Ry.  106. 

ac. 


And  the  revocation  may  be  either  virtual  or  express.  Thus 
where  the  plaintiff  declared  ih  covenant  against  the  defendant 
fVinstanley  and  wife,  on  a  covenant  made  by  the  wife  before  mar- 
riage to  abide  by  the  award  of  fV,  R.,  appointed  to  arbitrate  be- 
tween the  plaintiff  and  the  wife  before  marriage ;  and  the  plaintiff 
alledged  that,  after  the  marriage,  the  arbitrator  made  bis  award, 
and  awarded  the  wife  to  pay  a  sum  to  the  plaintiff  on  a  certain 
day,  and  assigned  a  breach  in  nonpayment,  after  verdict  for  the 
plaintiff  it  was  moved  in  arrest  of  judgment  that  the  marriage 
being  a  revocation  the  arbitrator  had  no  authority  to  make  his 
award,  and  consequently  there  could  be  no  breach.  The  court, 
however,  held,  that  the  marriage  appearing  to  have  taken  place 
before  the  award  was  in  itself  a  revocation,  and,  consequently, 
a  breach  of  the  covenant  to  abide  by  the  award ;  and  therefore 
they  were  bound  to  give  judgment  on  the  whole  record  for  the 
plaintiff. 

In  a  subsequent  case,  where  an  action  was  brought  on  a  cove- 
nant to  abide  by  the  award,  the  first  count  assi^ed  a  breach  in 
nonpaymentof  a  sum  of  money  awarded,  and  uie  second  count 
assigned  a  breach  in  revoking  by  deed  the  arbitrator's  authority. 
To  the  first  count  the  defendant  pleaded  that,  before  the  award 
made,  he  duly  revoked  the  authority,  to  which  plea  the  plaintiff 
demurred.  To  the  second  count  the  defendant  demurred,  assign- 
ing for  cause  that  the  plaintiff  had  not  alleged  any  notice  to  the 
arbitrator  of  the  revocation.  The  court  held  that  the  defendant 
was  entitled  to  judgment  on  the  demurrer  to  the  plea  to  the  first 
count,  since  the  plea  was  a  good  bar  to  the  breach  assigned ; 
and  although  the  plea  dbclosed  another  breach  in  revoking,  still 
that  the  plaintiff  could  recover  only  on  the  specific  breach  al-» 
ledged  in  this  count ;  and  this  case  was  distinguishable  from  that 
of  Charnley  v.  Winstanley^  since  there  the  breach  arising  from  the 
revocation  appeared  on  the  plaintiff's  count.  On  the  second 
count  the  court  gave  judgment  for  the  plaintiff,  since  the  alle- 
gation that  the  defendant  by  deed  revoked,  imported  that  he 
gave  notice  to  the  arbitrators. 

And  if  two  parties  enter  into  an  agreement,  not  under  seal,  to 
refer,  and  bind  themselves  to  one  another  in  a  penal  sum  for  the 
feithful  observance  of  the  award  to  be  made,  either  of  them 

C103.  Brown  revoking  the  authority  maybe  sued  in  debt  for  the  penalty;  and 

T'm<C]^^  assumpsit  will  also  lie  in  such  case.] 

1M4. 

If  several  plaintifis  or  defendants  submit  themselves  to  an  award, 
one  cannot  revoke  the  submission  without  the  other,  for  joint 
acts  are  considered  as  the  acts  of  one  person,  and  there  can  be 
no  revocation  without  the  act  of  that  person  that  made  the  sub- 
mission. 

[If  one  of  the  parties  first  revoke  the  authority  of  the  arbitra- 
tors* 


Warburton, 
T.  Storr, 
4  Bam.  & 


as  H.  6.  6.  b. 
Brownl.  63. 


Kewgate  v. 


(B)  The  Suinussian  and  the  Revocation  thereqfi  S7I 

tors,  and  afterwards  request  them  to  make  an  award,  that  will  ^^?^^* 
not  save  the  forfeiture.   But  where  the  submission  limits  no  time  ^       '        ^ 
for  the  making  of  the  award,  it  shall  be  understood  to  be  withia 
oonTenient  time ;  and  if  in  such  a  case  the  party  request  the 
arbitrators  to  make  an  award,  and  they  do  not,  a  revocation 
afterwards  will  be  no  breach  of  the  submission. 

One  party  may  revoke  with  the  consent  of  the  other;  but  Noblev. Har- 
consent  after  the  revocation  will  not  save  the  penalty  of  the  "•»3Keb.74S, 
bond.] 

If  a  feme  sole  submits  to  arbitration,  and  afterwards  marries,  3  Keb.  865. 

this  is  a  revocation  of  the  submission;  and  if  it  be  by  bond  the  ^Z'"^'^??'. 

bond  is  forfeited,  (a)  ^^/^^ 

Wife  submit  again,  the  courts  will  not  encourage  the  opposite  party  in  suing  for  the  forfeiture.. 
Samin  v.  Norton,  3  Keb.  9.]    H^^  Charnley  v.  Winstanley,  5  East,  366.|| 

pSo  atso  the  death  of  one  of  the  parties  before  the  arbitrator  Pottsv.Wanl 
has  made  his  award,  is  a  revocation  of  the  authority ;  and  this,  i  Marsh.  R. 
whether  the  submission  be  by  order  of  nisi /tt/u^  rule  of  court,  ^66.  Cooper  v.. 
or  otherwise.    The  court  in  one  case  observed,  that  it  would  be  2^Barn"*&  A. 
well  if  the  order  of  nisi  prius  contained  a  clause  to  make  the  394.  Rhodes  V^ 
award  binding,  notwithstanding  the  death  of  one  of  the  parties,  Hamh,  2  Bam*, 
a  suggestion  which  is  now  frequently  adopted;   and  in  such  ^J^'^^^^^j 
case  the  death  does  nbt  revoke  the  authority.  346."and  see 

1  Moo.  287.    7  Taunt.  571.   17  Ves.  232. ;  but  see  contrh  Bower  v.  Taylor,  7  Taunt.  574. 

Where  the  order  of  nm^tttf  contains  such  a  provision,  and  Tyler  v.  Jones,, 
a  power  is  given  generally  to  the  arbitrator  to  enlarge  the  time  ^  Barn*  & 
fixed  for  making  the  award,  the  arbitrator  may  enlarge  the  time  ^'  ^^^'i/^^ 
after  the  death  of  the  party  as  well  as  before.  2T2.  4  Bing. 

435. 

The  death  of  the  arbitrator  before  award  has  the  effect  of  Harper  v. 

opening  the  cause,  (referred  at  nisi  prius)  so  that  it  may  be  tried  Abi^Ai"Si 
•  4  jyioo.  3« 

agam. 

If  a  stranger  to  the  cause  be  made  a  party  to  the  rule  of  Rogers  v. 
reference,  he  will  be  liable  to  an  attachment  for  nonperformance  Stanton, 
of  the  award  on  his  part,  notwithstanding  the  suit  may  have  ^  '^^^^  ^''^ 
abated  by  the  death  of  one  of  the  parties  to  it. 

And  if  the  arbitrator,  by  the  rule  of  court,  is  empowered  to  Clarke  v. 
deliver  his  award  to  the  parties  or  their  executors,  the  authority  Crofts,  4  Bing^ 
is  not  determined  by  the  death  of  one  of  the  parties  before  the  ^^^' 
award  is  executed. 

The  bankruptcy  of  a  party  to  the  reference  before  award  Andrews  v.. 
made,  does  not  operate  as  a  revocation.  Palmer, 

4  Barn.  &  A.  25(^ 

But  where  the  reference  concerns  certain  property  of  the  Marsh  v. 
bankrupt  which  passes  to  the  assignees  by  the  bankruptcy,  the   Wood,9Barn» 
aobmission  becomes  by  the  bankruptcy  no  longer  mutual,  since  ^  ^*  ^^^' 
the  assignees  would  not  be  bound  by  the  award ;  and  therefore, 
if  the  other  party  revokes  the  authority,  he  is  not  liable  to  an 
action  by  the  assigness.  || 

If  one  have  judgment  in  an  ejectment,  and  then  the  contro-  T.  Jones,  r34i. 
Tersy  be  submitted  to  arbitration,  but  before  any  award  be  made 

he 
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Balk.  77.  pi.  IS. 
(3)  rule  Sid. 


(b)  A  matter     he  sue  out  execution,  it  is  a  forfeiture  of  the  bond,  for  he  is  the 

was  referred     cause  no  award  can  be  made,  (a) 

by  consent  to  ^  ' 

three  of  the  jury,  and  before  the  award  was  made,  one  of  the  parties  served  the  artntraiors  with 

a  tvbpcma  out  of  Chancery,  which  hindered  them  from  proceeding  in  the  award ;  and  the 

court  held  this  a  breach  of  the  rule,  and  granted  an  attachment  mti.    Salk.  73.  pi.  10. 

Sid.  290.  In  debt  upon  a  bond  to  perform  an  award,  and  oyer  of  the 

condition,  the  defendant  pleads  rum  submisit^  the  plaintiff  needs 
not  assign  a  breach,  for  the  defendant  puts  the  whole  stress  of 
his  cause  upon  a  matter  antecedent  to  the  alleging  of  a  breach ; 
for  if  there  was  no  submission  there  could  be  no  award,  and 
consequently  no  breach  of  it 

A  submission  may  be  made  a  rule  of  court,  pursuant  to  the 
statute  9  &  10  W.  S.  cap.  15.  (£) ;  and  it  is  said,  that  although  the 
54.  Raym.  55.  submission  be  by  bond,  yet  the  party  may  have  it  made  a  rule  of 
ruin  have  court;  in  which  case,  it  is  said,  he  may  proceed  on  the  bond,  and 
been  before  likewise  have  an  attachment  for  not  performing  the  award, 
this  statuter 

By  the  9  &  10  W.  S.  cap.  15.  it  is  enacted,  <' that  it  shall  and 
may  be  lawful  for  all  merchants  and  traders,  and  others  de- 
siring to  end  any  controversy,  suit,  or  quarrel,  for  which  there 
is  no  other  remedy  but  by  personal  action,  or  suit  in  equity, 
by  arbitration,  to  agree  {c)  that  their  submission  of  the  suit  to 
the  award  or  umpirage  of  any  person  or  persons  should  be 
made  a  rule  of  any  of  his  majesty's  courts  of  record  ((/),  which 
the  parties  shall  choose,  and  to  insert  such  their  agreement  in 
their  submission ;  or  the  condition  of  the  bond  or  promise, 
whereby  they  oblige  themselves  respectively  to  submit  to  the 
award  or  umpirage  of  any  person  or  persons ;  which  agree- 
ment being  so  made  and  inserted  in  their  submission,  or  pro- 
mise or  condition  of  their  respective  bonds,  shall  or  may  upon 
producing  an  affidavit  thereof,  made  by  the  witnesses  there- 
unto, or  any  one  of  them,  in  the  court  of  which  the  same  is 
agreed  to  be  made  a  rule,  and  reading  and  filing  the  said  affi- 
*<  davit  in  court,  be  entered  of  record  in  such  court ;  and  a  rule 
shall  thereupon  be  made  bv  the  said  court,  that  the  parties 
shall  submit  to,  and  finally  be  concluded  by  the  arbitration  or 
umpirage  which  shall  be  made  concerning  them  bv  the  arbi- 
trators or  umpire,  pursuant  to  such  submission;  and  in  case  of 
disobedience  to  such  arbitration  or  umpirage,  the  party  refill* 
ing  or  neglecting  to  perform  or  execute  the  same,  or  any 
part  thereof,  shall  be  {e)  subject  to  all  the  penalties  of  con- 
temning a  rule  of  court,  where  he  is  a  suitor  or  defendant  in 
such  court,  and  the  court,  on  motion,  shall  issue  process  ac- 
cordingly ;  which  process  shall  not  be  stopped  or  delayed  in 
its  execution  by  any  order,  rule,  command  or  process  of  any 
other  court,  either  of  law  or  equity,  unless  it  shall  be  made 
appear  on  oath  to  such  court,  that  the  arbitrators  or  umpire 
misbehaved  themselves  {g\  and  that  such  award,  arbitration  or 
umpire,  was  procured  by  corruption  or  other  undue  means: 
and  that  any  arbitration  or  umpirage  procured  by  corruption 
or  undue  means,  shall  be  judged  and  esteemed  void  and  of 
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**  or  equity;   so  as  complaint  of  such  corruption  or  undue  •entiatfae 
••  practice  be  made  in  the  court  where  the  rule  is  made  for  JJjJ^T!??!**!, 
**  submission  to  such  arbitration  or  umpirage,  before  the  last  atiNir(f  shall  be 
**  day  of  the  next  term  after  such  arbitration  or  umpirage  made  made  a  rule  of 

**  and  published  to  the  parties.**  court,  does 

not  warrant 
the  making  of  the  submission  a  rule  of  court  Q  Stra.  1 178.  2  Barnard;  163*  ||But  this  case  is 
now  oTerruIed  and  the  contrary  is  settled.  Pedley  v.  Westmacott,  5  East,  005,  Soiileux  v. 
Herbst»  8  Bos.  &  Pull.  444.  And  if  the  original  submission  contain  a  provision  that  it  may 
be  made  a  rule  of  court,  this  proviuon  will  extend  to  indorsements  on  it  enlarging  the  time 
for  makiitt  the  award,  althougn  the  indorsements  do  not  expressly  repeat  the  provision,  and 
the  awardmade  within  the  enlarged  time  may  be  enforced  by  attachment.  Evans  v.  Thomp- 
son, 5  East,  189.  overruling  Jenkins  v.  Law,  8  Term  R.  87.;  and  see  2&uii.&  Cres.  179. 
The  statute  does  not  extend  to  criminal  matters,  and  therefore  a  submission  of  an  indictment 
for  assault  at  the  quarter  sessions  cannot  be  made  a  rule  of  court.  Watson  v.  M'Cullum« 
8  Term  R.  520. ;  and  see  2  Dow.  A  Ry.  865. ;  nor  can  the  court  make  an  agreement  a 
rule  of  court  on  the  ground  of  the  parties  having  stipulated  for  that  purpose,  unless  the  agree- 
ment be  to  refer  matters  to  arbitration.  1  Bing.  R.  135.||  [A  submission  may  be  made  a  rule  of 
court  on  the  motion  of  one  party,  and  producing  the  bond  executed  by  the  other.  Barnes, 
55,  So  it  mav,  though  it  be  no  part  of  the  condition  of  the  bond,  but  be  thereunder  written, 
and  not  signed,  if  it  appear  by  affidavit  that  it  was  written  before  the  execution  of  the  bond. 
Ibid.]  ||And  this  may  be  done  in  vacation,  5  Barn,  ft  A.  217.||  [{d)  The  court  will  compel  a 
withess  to  a  submission  to  arbitration  to  make  affidavit  of  the  execution,  in  order  to  make  a 
mle  of  court.  Stra.  1.  Barnes,  58.]  A  matter  being  referred  by  rule  of  court  to  the  deter- 
mination of  the  judges  of  assize,  it  was  moved  that  the  iudges*  oetermination  might  be  made 
a  rule  of  court ;  and  per  Holt,  where  a  matter  is  referred  to  arbitrators  by  rule  of  court,  and 
they  make  their  award,  we  will  compel  a  performance  of  it,  as  much  as  if  the  award  were  part 
of  the  rule;  so  a  new  rule  is  needless.  Salk.  71.  pi.  6.  Note ;  The  constant  practice  is  to 
make  the  rule  at  iiiri  prUu  a  rule  of  the  court  above,,  which  is  always  granted  on  motion, 
(e)  If  one  of  the  parties  revokes  the  submission,  or  hinders  the  arbitrators  from  proceeding  in 
the  award,  the  court  will  grant  an  attachment.  Salk.  73.  pi.  10.  ||But  only  where  the  submifr- 
sion  has  been  made  a  rule  of  court  before  the  revocation,  for  otherwise  it  is  no*  contempt. 
Milne  v.  Gratrix,  7  East,  608.;  and  see  1  Bing.  H.  88.  1  Jac.  &  Walk.  51 U  though  the 
party  may  have  his  action,  5  East,  266.  5  Barn.  &  Aid.  507.||  But  if  the  party  dies,  there  is 
DO  remedy  by  attachment  against  his  representatives,  for  the  contempt  dies  with  him.  8  Vem. 
444*  If  the  party  accepts  to  the  award,  though  it  be  affirmed,  an  attachment  will  not  be 
mnted;  for  the  nonperformance  of  it,  while  the  matter  was  tubjudicey  was  no  contempt. 
Salk.  73.  pi.  11.  2  Ld.  Raym.  857.  5  Keb.  446.  Also,  the  party  must  be  required  person- 
ally to  perform  the  award,  and  such  personal  demand  must  be  made  out  b^  affidavit,  otherwise 
the  court  will  not  grant  an  attacnment.  Salk.  85.  pi.  1.  (g)  On. motion*  to  set  aside  an 
award,  because  the  arbitrators  went  on  without  ^ving  the  party  time  to  be  heard,  or  nroduce 
a  witness,  HoU  said,  that  arbitrators  being  judges  of  the  party's  own  choosing^  he  shall  not 
come  and  say,  that  they  have  not  done  him  justice,  and  put  the  court  to  examine  it :  aUUr 
when  they  exceed  thdr  anthority.  Salk.  75.  pi.  11.  Awards  have  been  frequently  set  aside, 
eipedalhr  in  equity,  where  the  arbitrators  have  appeased  to  have  been  mistaken,  or  have  been 
guilty  of  corruption  or  partiality ;  as  if  they  have  an  interest  in  the  thing  in  controversy, 
a  Vera.  851.  So  where  there  are  three  arbitrators,  and  two  of  them  by  fraud  or  force  exclude 
the  other,  or  if  they  have  private  meetings,  and  admit  one  of  the  parties^  and  give  no  notice 
to  the  other.  8  Vern.  514.  So  where  they  awarded  495/.  against  one  of  the  parties  for  call- 
ing the  other,  who  was  a  butcher,  a  bankrupt  knave,  to  repair  his  honour,  as  they  called  it. 
Vern.  157.  ^  So  where  the  submission  was  to  arbitrators,  and  they  had  power  to  choose  an 
umpire,  which  they  did  by  throwing  cross  and  pile  who  should  name  him ;  and  for  this  the 
court  set  aside  the  award.  2  Vern»  485.  || Wells  v.  Cooke,  8  Barn,  ft  A.  218.  aec.  But 
where  each  arbitrator  named  to  the  other  a  person  for  umpire,  and  neither  disapproved  of 
the  other's  nominee,  but  did  not  like  to  give  up  his  own,  and  agreed  to  decide  by  lot ;  this 
was  held  a  yalid  mode  of  choice.  Neide  y.  Ledger,  16  East,  51.  Where,  however,  it  was 
agreed  between  the  arbitrators  that  each  should  name  one  person,  and  that  they  should  dien 
toss  up  for  the  choice  of  the  umpire  from  the  two  named,  the  court  set  aside  the  award,  since 
here  tne  agreement  to  toss  up  preceded  the  nomination  of  the  two  persons,  and  therefore 
there  was  no  opportunity  of  objecting  to  them.  Young  y.  Miller,  3  Bam.  ft  C.  408.  And  a 
late  case,  which  seems  to  overrule  Neale  v.  Ledger,  has  settled,  that  the  appointment  of  the 
lunpire  must  proceed  from  the  will  and  judgment  of  the  arbitrators,  from  choice  and  not 
chance.  In  re  Cassell,  9  Bam.  ft  C.  624.||  This  statute  does  not  extend  to  sobmisuon  by  rule 
of  court.  Stm.  801.  [It  was  made  to  put  submissions  to  arbitration  in  cases  where  no  cause 
was  depending  upon  the  same  footing  as  where  there  was  one,  and  is  only  declaratoiy  of  what 
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the  law  wtt  in  the  latter  case.]  8  Burr.  R.  701.  This  motion  will  not  be  recdved  before  rab- 
mission  be  made  a  rule  of  courL  2  Stra.  1178. 

Cro.  Eliz.  839.       Submissions  are  likewise  general,  as  of  all  controversies,  debts, 

sss'.  8  Co^^'    ^"^*   ^^'  *"^  ^^^  ^®  arbitrators  are  not  obliged  to  determine  • 
Dyer,  216.       '^^'  matters  disclosed,  but  their  arbitration  of  some  things  will  be 
Roll.  Abr.  257.  good,  though  they  leave  other  things  undone ;  but  where  the 
^nd.  32.  submission  is  special  or  conditional,  ita  quod  an  award  be  made 

rSTpof  ^fl  of  all  controversies  depending,  they  ought  to  determine  all  mat- 
that  awards  ^^^  whereof  they  have  notice,  because  here,  by  the  express 
now  receive  a  words  of  the  authority,  I  do  not  own  his  determination  unless  all 
more  favour-  matters  in  controversy  are  settled ;  and  therefore  to  determine 
ation  "hwa  fo^^  one  without  the  others,  is  to  act  contrary  to  the  authority ;  but 
merly,  vide        ^^  upon  such  a  submission  the  arbitrators  make  an  award  but  of 

9  Mod.  232.  nne  thing,  it  shall  be  intended  there  were  no  others  to  make  an 
s  Stra.  1024.     award  ot;  unless  the  other  side  shew  there  was,  and  that  the 

arbitrators  had  notice  thereof. 
1  Will.Saund.  II  This  clause  of  ita  quod,  &c.  appears  now  not  to  be  of  much 
R.  32.  a.  n.  1.  importance,  for,  whether  the  submission  contains  it  or  not,  if  the 
Randall  vl  reference  be  of  certain  specified  matters,  and  the  arbitrator  does 
7^  L^si  °^^  make  an  award  upon  each  of  them,  the  award  is  bad,  and 
George  v.'        ^^^  court  will  not  enforce  it  by  attachment,  and  will  set  it  aside. 

Louslev,  8  East,  13.  Winter  v.  Munton,  a  Moo.  723.  Ld.  EUenborough  C.J.  in  Randall  v. 
Randall,  certainly  lays  much  stress  on  the  clause  Ua  quod,  &c.;  and  see  the  remarks  of 
Willet  C.  J.  in  Bradford  v.  Bryan,  Willes'  R.  269.,  and  of  Chambre  J.  1  Taunt.  554. 

Inmro  v.  And  so  on  the  other  hand,  if  the  reference  be  general  of  all 

445  ^Mk^eU  '"^^^^^^  ^"  difference,  whether  the  submission  be  with  a  condition 

V.  Stavely,  '^^  quad,  &c.  or  without,  if  the  arbitrator  omit  to  award  upon 

16  East,  58.  any  matter  in  difference  which  is  brought  before  him,  the  award 

Sed  mde  Sim-  is  bad,  and  such  omission  may  be  pleaded  in  bar  to  an  action  on 

Swaine^  the  arbitration  bond ;  or  if  the  award  is  pleaded  in  bar  to  an  ac- 

1  Taunt.  549.  t^on,  the  plaintiff  may  invalidate  it  by  replying  that  other  matters 
Grayv.  Gwen-  within  the  submission  were  brought  before  the  arbitrator  on 
nap,  1  Barn,  ft  which  he  made  no  award ;  or  if  the  award  is  given  in  evidence 
see  Cw-ficy  V  ^^  ^^  defendant,  the  plaintiff  may  impeach  it  by  giving  this 
Atcheson,    '  matter  in  evidence ;  however,  until  the  contrary  is  shewn,  the 

2  Barn.'  ft  C.  court  will  presume  that  the  arbitrator  has  awarded  on  all  matters 
170.  2  Bing.  within  the  submission,  and  this  whether  his  award  be  stated  to 
^^^-  he  de  premissis  ov  noi. 

Fisher  v.  Pirn-  If  the  award  is  made  of  matters  not  within  the  submission  it  is 
bley»  11  East,  bad,  as  where  the  submission  was  of  matters  between  A.  and  J3., 
'^®*  and  the  arbitrator  awarded  on  matters  between  A*  and  B.j  C, 

and  Z>.  jointly,  the  award  was  held  bad. 
Ingram  v.  But  where  the  award  is  made  of  matters  partly  within  the  sub- 

Munes,  vbi  mission,  and  partly  not  within  it,  it  is  good  for  so  much  as  is 
r&t^Sr  ^^»^'"  *«  submission,!! 

(C)  The  Parties  to  the  Submission,  and  who  are  bound 

by  it 

10  H.  6. 14.  T)ERSONS  that  cannot  contract  cannot  submit  to  arbitration. 
Latch.  S07.       ^    therefore  femes  covert,  persons  compelled  by  threats  and' 

imprlsoxunent,  persons  professed  in  religion,  cannot  submit. 

The 


(C)  The  Parties  to  the  Submission^  and  who  are  botmd  by  it.      27tf 

The  husband  may  submit  the  chattels  he  hath  in  right  of  his  St9e,  s5i. 

wife  to  an  award,  for  he  may  dispose  of  them.  March,  77,  ts. 

If  the  husband  submits  to  arbitration  the  chattels  the  wife  has  21  H.  7.  29. 

as  executrix  or  administratrix,  this  shall  bind  the  wife,  because  RolLRe(x269. 

the  wife  cannot  personate  (a)  any  one  without  the  husband  during  Ff^A*^*^*  ^'^^^ 
coverture  ^  \  ^      J  ^  {a)  But  quan^e. 

covernire.  For.bywme 

opinions,  the  wife»  in  this  case,  may  submit  to  an  award  without  the  husband ;  for  when  the 
husband  allows  her  a  power  of  administration,  he  must  suffer  her  to  act  pursuant  to  the  trust 
reposed  in  her,  and  his  express  consent  to  her  administration  is  a  tacit  consent  to  all  future 
actions  of  that  nature,  lind  consequently  are  his  own  acts ;  but  whether  this  makes  him  liable 
to  a  devaslavit  is  a  greater  question^  because  they  are  not  properly  acts  of  administration,  and 
consequently  he  never  consented  to  them.  Vide  1  And.  117.  181.  5  Co.  27.  ||But  the  wife 
cannot  submit  to  a  reference  respecting  her  real  estate,  and  the  Court  of  Chancery  will  not 
refer  it  to  the  master  (as  in  case  of  an  infant)  to  say  whether  the  reference  would  be  for  her 
benefit  or  not.  Davis  v.  Page,  9  Ves.  350.  Emery  v.  Ware,  5  Ves.  846.  But  a  married 
woman  who  is  litigating  with  her  husband  for  a  divorce  and  alimony,  the  husband  havine 
filed  a  cross  bill  against  her,  may  make  a  valid  submission  of  all  matters  to  arbitration,  though 
not  regularly  separated  from  her  husband.     1  Dow.  R.  244.|| 

[An  executor  may,  as  such,  submit  to  arbitration.     But  if  the  Dy.26i.  Office 
arbitrators  do  not  award  as  much  as  he  would  be  entitled  to  at  ?*^''"  ^^^j 
law,  it  will  be  a  devastavit  for  the  residue.     As  if  an  executor  53,^°*BQt  the"* 
submit  to  arbitration,  and  it  be  awarded,  that  for  ^0L  he  release  submission  of 
an  obligation  given  to  his  testator  in  IQO/.,  for  performance  of  it*elf  is  not  an 
covenants  which  were  broken  by  the  obligor,  the  100/.  shall  be  "^™w«on  of 
assets,  for  the  submission  was  his  own  act.  v!^e'nry*"^'* 

5  Term  R.  %    Where  the  executor  engages  himself  personally,  and  in  broad  terms  submits  to. 

Ey  whatever  shall  be  awarded,  he  cannot  afterwards  resort  to  the  plea  of  plene  administrami, 
urry  v.  Rush,  1  Term  R.  691.  ||And  where  on  a  reference  in  an  action  against  an  adminis- 
trator the  arbitrator  awards  that  the  administrator  shall  pay  a  certain  sum  to  the  plaintiff,  the 
administrator  cannot  resist  payment  for  want  of  assets.  Worthington  v.  Barlow,  7  Term  R. 
453.  A  submission  by  trustees  has  been  held  not  to  render  them  personally  liable.  Davu 
T.  Ridge,  3  Esp.  Ca.  101.    Sed  vide  2  Chitt.  R.  40.|| 

Executors  are  bound  by  the  submission  of  their  testator.]  ^  ^d  Ravm 

248.    2  Vent.  249.    ]|See  2  Bos.  &  Pull.  i3l.|| 
If  an  infant  submit  to  arbitration,  he  may  execute  or  avoid  ^^  ,«  u  4  to 
at  his  election,  as  he  may  all  other  his  contracts.  10  h!  6.'  14! 

March,  111.  141.  Jones,  164.  3  Lev.  17.  Roll.  Abr.  268.  p.  1,  2.  750.  pi.  5.  [Equity  will 
not  decree  an  award  to  bind  an  infant.  Eq.  Cas.  Abr.  50.  in  the  case  of  Roberts  v.  New- 
bold,  it  is  ruled,  that  a  guardian  may  submit  for  the  infant,  and  enter  into  •  a  bond  for  his 
performance  of  the  award.  Comb.  318.  And  in  the  case  of  the  Bishop  of  Bath  and  Wells  y. 
Hippesley,  88  Ch..2.  cited  by  Ld.  Hardwicke,  S  Atk.  614.,  Lord  Nottingham  held  an  infant 
bound  by  an  award  submitted  to  by  the  bishop  of  the  one  part,  and  the  infant  and  his  guardian 
of  the  other  part ;  and  on  a  bill  to  confirm  it,  decreed  accordingly.]  (Where  a  cause,  in  which 
ao  infant  by  his  proehein  ami  was  plaintiff,  was  referred,  the  court  directed  that  the  infant 
should  have  noUce  of  the  award,  and  if  he  would  not  perform  it  the  defendant  might  carry 
down  the  record  to  trial  by  proviso.  Godfrey  v.  Wade,  6  B.  Moo.  488.  The  attorneys  in 
a  suit  in  chancery  in  which  infants  are  parties  have  no  authority  to  refer  the  disputes  to  arbi- 
tration so  as  to  Innd  infants.    Biddell  v.  Dowse,  6  Barn.  &  C.  255.;  and  see  10  Moo.  272.|| 

Persons  attainted  or  outlawed  cannot  submit  to  arbitration, 
for  they  have  no  property,  and  cannot  by  the  law  controvert  any 
thing. 

A  dean  without  the  chapter,  a  mayor  without  his  commonalty,  si  E.  4. 15. 
the  master  of  a  college  or  hospital  without  his  fellows,  cannot 
submit  to  an  award,  for  the  submission  has  the  force  of  a  con- 
tract, and  they  cannot  contract  without  them. 

[If  a  fnan  authorize  another  on  his  behalf  to  refer  a  dispute  Dyer,  316.  bw   . 
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^^^"^^^'w?*  ^^^^v^^Q  ^c  principal  and  another,  an  award  consequent  on  such 
$658  ^Ca)l^  submissicMi  is  binding  on  the  principal  alone;  and  it  is  no  objeb- 
fleoend,  a  man  ^"  ^'^^  ^®  agent  had  no  interest  in  the  subject  of  the  dispute, 
w  bound  by  an  But  if  the  agent  expressly  bind  himself  for  the  performance  of 
u"^**^!^-    l^'*  ^®  principal,  not  only  the  principal  who  authorized  him,  but 

T^Scnior,  2  Keb,  707.  718.  Shelf  v.  Baylej,  Com.  Rep.  185.  And  where  an  attorney  sub- 
mits without  the  express  authority  of  his  principal,  ||and  binds  himself  personally  to  perform 
the  award,||  the  attorney  only,  and  not  the  principal,  shall  be  bound.  Bacon  v.  Dubany, 
1  Salk.  70.  1  Ld.  Raym.  246.  S.  C.  Comb.  129.  S.  C.  Carth.  412.  S.C.  ||See  Burrell 
lr.  Jonet,  8  Barn,  ft  A.  47.  Ex  parte  Hughes,  5  Bam.  &  A.  482.||  In  the  case  of  Evans  v. 
Cogan,  Ld.  JTing  thought,  that  daughters  of  age  and  unmarried,  might,  though  not  parties  to 
the  submission,  by  consent  subsequent,  be  bound  by  an  award  to  which  their  mother  sub- 
mitted, touching  the  title  of  an  estate  which  was  limited  to  them  after  her  death.  2  P.  Wms. 
449.  The  assent  of  a  solicitor  to  a  reference  by  rule  of  a  court  of  eouity,  it  has  been  holden, 
u  not  oblmtory  upon  the  client,  without  his  actual  concurrence ;  tnough  such  a  reference, 
by  rule  oinmprius^  will  bind  the  client;  1  Chan.R.  104.  1  Chan.  C.  86.;  but  the  former 
point  may  now  be  doubted.  {And  the  assent  of  an  attorney  to  refer  a  cause  will  bind  the 
client  though  he  had  expressly  ordered  the  attorn^  not  to  refer.  Filmer  t.  Odber, 
5  Taunt.  486. ;  and  see  7  Price,  644.|| 

r'*"^**'iili  ^^  ^  ™*"*  submit,  for  himself  and  partner,  all  matters  in  differ- 
22ar"  ys^  ^^^  between  the  partnership  and  another,  the  partner  submitting 
s  Bos.  ft  Pull  bI^aU  be  bound  to  perform  the  award ;  but  the  other  shall  not, 
I3i.||  because  he  is  a  stranger  to  the  award. 

Mndy  v.Osam,  If  the  parson  on  the  one  hand,  and  some  of  the  parishioners 
Y^itc  ^^^  ^^  ^®  Other,  in  behalf  of  themselves  and  the  rest  of  the  inhabit- 
ants of  the  parish,  but  without  the  authority  of  the  rest,  submit 
to  arbitration  by  bond,  the  parishioners  submitting  shall  alone 
be  answerable  for  a  breach  of  the  award  by  any  of  the  other 
parishioners.} 
Attorney-  II  The  Court  of  Chancery  will  not  act  under  an  award  in  a 

H*witL  9  V  c^*^^'ty  cause  without  the  consent  of  the  attorney-general,  or  a 
^2.  reference  to  the  master  to  enquire  whether  it  is  for  uie  benefit  of 

the  charity.  II 
20  H.  6. 12.8.       If  several  persons  do  a  trespass,  and  one  oS  the  wrong-doers 
Abr.^68.  (B).    ^^^  ^^  party  to  whom  it  is  done  submit  to  arbitration,  and  an 

award  is  made,  the  other  person  shall  take  advantafi;e  of  it  by  way 
of  extinguishment  of  the  trespass :  the  same  law  where  the  party 
releases  to  one  of  them ;  for  in  both  cases  a  satisfaction  really  is, 
or  is  presumed  to  be  made,  and  a  man  cannot  receive  a  double 
compensation  for  the  same  wrong. 
2lUch.5. 18.        If  several  persons  on  the  one  part,  and  several  on  the  other, 
b.  1  Keb.886.    submit  generally  to  any  award,  the  arbitrators  have  not  only 
^^Jj*'j^'       power  to  determine  matters  between  them  jointly,  but  severally 
Roll. Rep. 8.      aiid  distinctly  also;  and  an  award  between  one  only  of  the  one 
Brown  112.      side  and  another  of  the  other  side  is  good ;  for  this  is  not  doing 
Yclv.  20J.         legs  than  ^h^  commission  warrants,  since  there  is  an  authority  in 
Cro?c£r.433.    ^^  ^  determine  matters  distinctly  between  them,  for  the  sub- 
Stile^  471.     *    mbsion  is  of  all  matters,  so  that  it  contains  as  well  all  things 
Roll.  Abr.  261.  severally  between  each  of  them,  as  jointly  between  them  all,  and 

Hardr.  599       perhaps  there  may  be  no  cause  of  award  between  the  others. 
Vem.259.         r        t~  j 

Mansellv.  H  Where  two  parties,  having  separate  disputes  with  a  thirds 

Biuredge^        agree  to  a  reference^  and  jointly  and  severally  agree  to  perform 

the 
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the  award  of  the  arbitrator,  and  he  awards  separate  sains  to  be   7  TennR. 

paid  by  each  to  the  third,  the  two  parties  are  liable  one  for  the  ^53. ;  and  see 

other«  and  may  be  jointly  sued  for  the  sums  awarded.  ||  ^^  *®^»  ^^'^ 

[By  statute  5  G.  2.  c  SO.  §  34.,  it  is  provided,  **  that  the  5  G.  s.  c  94. 

<*  assignee  or  assignees  of  any  bankrupt's  estate  and  effects,  tS^:    , 

•*  with  the  consent  of  the  major  part  in  value  of  the  bankrupt's  Jg^nac^l^ 

*<  creditors  who  shall  have  duly  proved  their  debts  under  the  ^  as.  of  the 

**  commission,  and  who  shall  be  present  at  any  meeting  of  the  new  Bankrupt 

•*  said  creditors,  pursuant  to  notice  to  be  for  that  purpose  given  ^^»  ^  ^*  *• 

^  in  the  London  Gazette^  may  submit  any  difference  or  dispute  additional 

'*  between  such  assignee  or  assignees,  and  any  person  or  per-  proviso  that  if 

*'  sons  whatsoever,  for  or  on  account,  or  by  reason  or  means  of  one  third  in 

"  any  matter,  cause,  or  thinir  whatsoever,  relating  to  such  bank-  value  of  ^e 
Mt  tit-      I*'  !•  m  i_      crcuitorB  do 

**  rupt  or  bankrupts,  his,  her,  or  their  estate  or  effects,  to  the  ^^^  attend  at 

^  final  end  and  determination  of  arbitrators  to  be  chosen  by  the  nich  meeting 
said  assignee  or  assignees,  and  the  major  part  in  value  of  such  the  assignees 
creditors,  and  the  party  or  parties  with  whom  they  shall  have  ^^^^^®°' 
"  such  difference,  and  perform  the  award  of  such  arbitrators :  commissioi^rs 
^*  and  the  same  shall  be  binding  on  all  the  creditors  of  the  said  may  do  any 
•*  bankrupt  or  bankrupts;  and  the  assignees  are  thereby  indem-  of  the  matters 
«  nified  for  what  they  shall  fau-ly  do  according  to  the  directions  SSST^' 
«  aforesaid.'^  " 

Lord  Hardmcke  held,  that  under  this  clause  the  creditors  1  Atk.  91.  Er^ 
could  not  ffive  a  general  power  to  the  assignees  to  submit  matters  parte  Whit- 
to  arbitration  at  their  own  discretion,  but  that  they  must  have  a  church. 
special  meeting,  upon  notice  given  for  that  purpose  in  the  Xon- 
don  Gazette^  to  consider  of  the  particular  case  intended  to  be 
submitted  to  arbitration.] 

|By  the  3  G.  4.  c.  119.  $  Id.  assignees  of  insolvent  debtors  are  sO.4.  c.  lis. 
empowered  to  refer  disputes  relating  to  the  estate  of  the  insolvent  §  i^* 
to  arbitration,  with  the  consent  of  the  major  part  in  value  of  the 
creditors  of  the  insolvent  present  at  a  meeting  held  on  fourteen 
days*  notice  in  the  London  Gazette^  if  the  insolvent  were  in 
custody  in  London^  or  in  the  bills  of  mortality,  or  if  not,  then  in 
some  newspaper  published  in  the  county,  city,  or  place  in  or 
near  which  the  insolvent  shall  have  been  in  actual  custody,  and 
with  the  approbation  of  one  of  the  commbsioners  of  the  in- 
solvent court.  I 

(D)  The  Arbitrators  or  Umpire. 

n^HE  arbitrators  are  persons  indifierently  chosen,  to  determine  ^^^  Symb. 
the  matters  in  controversy  according  to  their  own  minds,  part  s.  §  97. 
whether  they  be  matters  of  law  or  fact :  infants,  persons  excom-  ™rj^''-/**' 
municate,  outlawed,  4r.  {a)  may  be  arbitrators,  for  every  person  ^w>^''  ^ 
must  use  his  own  discretion  in  the  choice  of  his  judges;  and  ^^is?  and  see 
being  at  liberty  to  choose  whom  he  likes  best,  cannot  afterwards  the  part  re- 
object  the  want  of  honesty  or  understanding  to  them,  or  that  ^^^^  ^^^ 
they  have  not  done  him  justice.  th^^mT" 

penons  are  excepted  against  as  incompetent.    In  isE.  4.  i.,  and  Bro.  tit.  Arbitrament^  ^7^ 
there  is  an  instance  of  an  unmarried  woman,  the  Duchess  of  Suffolk,  being  an  arbitress.] 

T  8  The 
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5  Co.  78.  The  arbitrators  are  personally  trusted  with  the  authority,  and 

w^ii'^A^^'  ^  ^  ^^^  within  their  power  to  assign  it;  therefore,  if  an  award 
Cro  EUz'  726.  ^  ^^  stBXid  to  the  determination  of  a  stranger,  this  is  void ;  but 
Palm.  146.  '  i^  ^he  award  be,  that  an  arbitrament  made  by  J.  5.  shall  stand, 
s  Roll.  R.  914.  this  is  good,  because  it  is  their  own  award,  though  it  refers  to 
^*^n%^if"^'  *^®  ^^^  of  another;  but  though  the  arbitrators  cannot  transfer 
504.  So  if  the  ^^^^^  power,  yet  they  may  award  that  others  shall  do  a  minis- 
award  releases,  te^ifll  act  in  subserviency  to  their  award ;  for  what  is  done  by 
but  leave  it  such  persons,  is  done  by  them  as  servants  and  instruments  of  the 
to  the  court  arbitrators,  and  is  the  act  of  the  arbitrator  himself;  as  that  such 
tionTu)  seSte  ^  conveyance  should  be  made  as  counsel  should  direct,  such 
the  form;         ^^^^  pa>^  ^  ^he  prothonotary  should  tax  (a),  is  a  good  award. 

alUh,  if  they  award  that  the  court  shall  settle  the  release  first,  and  the  arbitrators  will  after- 
wards conuder  whether  thejr  shall  order  it.  Ibid,  So  if  they  recommend  it  to  the  parties 
to  appoint  a  receiver,  and  if  they  do  not,  request  the  court  to  do  it,  the  award  shall  not 
be  avoided,  for  it  is  not  a  delegation  of  their  power,  but  a  recommendation ;  and  if  the 
parties  do  not  comply,  it  is  surplusage.  I6id.50l.]  If  the  submission  be  to  Randolpkus  S,, 
and  the  award  is  made  by  Ranaulphus  S.,  the  award  is  not  good,  because  they  cannot  be  taken 
to  be  the  same  person,  being  different  christian  names.  Roll.  Rep.  271.  jSM  ^ti.  If  a  court 
would  set  aade  the  award  for  this  trifling  mistake,  if  it  appear  to  be  the  person  meant? 
[(a)  But  not  as  any  but  the  officers  of  the  superior  courts  should  settle.  B,  A.H.  181. 
2Stra.l025.] 

Cro.  Jiic.315.  The  arbitrators  cannot  reserve  to  themselves  a  further  power, 
■  s^s!  Sid.  59.'    ^^^  ^^^  would  enable  them  to  make  a  double  award,  without 

the  interposition  of  those  who  empowered  them  at  first* 
3  H.  4.  i.b.  The  arbitrators  cannot  make  their  award  by  parcels  at  several 

^l*Th^'  V^'  *^"^®^»  ^^^  when  they  have  made  an  award  diey  have  executed 
an  alteration  1^  ^^^^^  authority,  and  can  do  no  more  (6) ;  and  therefore  if  two 
the  arbitrator  submit  all  debts,  trespasses,  S^c.  and  the  arbitrat(M*s  one  day 
in  the  award,  make  an  award  of  the  debts,  and  of  the  trespasses  another  day, 
though  only  this  is  not  good  as  to  the  trespasses,  but  they  may  deliberate  of 
inis^tXe^n*  ^^^  thing  one  day,  and  of  another  the  other  day,  and  then  make 
figures,  is  void  ^^  entire  award  of  the  whole :  also,  an  award  made  in  the  night 
if  made  after  is  good,  for  the  party's  attendance  is  not  requisite ;  but  where  an 
th*  ^^^il^  ^^  *^^  cannot  be  done  without  personal  attendance  of  a  third  person, 
andSreTifter   ^^  cannot  be  in  the  night,  (c) 

it  is  rtedv  for  delivery,  and  notice  thereof  given  to  the  parties;  but  the  award  in  its  orfginal 
state  will  stand  good.  Henfree  v.  Bromley,  6  East,  309.  Irvine  v.  Elnon,  8  East,  54.  How* 
ever,  if  the  arbitrator  make  affidavit  of  hb  having  committed  a  mistake,  the  courts  will  set  aside 
the  award  unless  the  parties  will  consent  to  refer  the  matter  back  to  him.  Rogers  v.  Dalli- 
more,  6  Taunt.  115.;  but  see  7  Dow.  &  Ry.  774.||    (c)  Cro.  Eliz.  676. 

Sid.  281.  If  a  submission  is  made  to  A.  and  B.,  when  their  occasion  will 

sKeb.  10.         permit,  convenient  time  must  be  given  after  request;  and  if  no 

arbitration  be  then  made,  the  parties  may  revoke. 
Curtis  V.  II And  it  is  bad  plea  to  an  action  of  debt  on  an  award  under  a 

3  Maul  &  S  8®°^^^  submission,  that  the  arbitrator  did  not  make  his  award 
145,  '    within  a  reasonable  time;  for  the  party  should  shew  a  request, 

and  on  refusal,  that  he  revoked  the  authority  of  the  ai-bitrator. 
Macdottgall  v.        Where  the  submission  was  in  the  Scotch  form,  and  the  award 

4  £T  435.  ^°  ^  "^"^^'^  betwixt  the  and  the  day  of  next, 
2  Younge  &  J.  p^  ^"X  other  day  to  which  the  submission  might  be  prorogated, 
11.                 it  was  held,  that  the  absence  of  date  was  immaterial,  as  it  was 

equivalent 
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equivalent  to  a  general  authority,  to  be  executed  within  a  reason- 
able time.  II 

If  there  be  a  submission  to  arbitration,  and  if  they  cannot  Roll.Abr.S6i. 
agree  before  the  first  of  May^  then  the  submission  is  made  to  ]|Andifthey 
Jl  &  to  be  the  umpire,  to  be  made  before  a  certain  day  then  next  *"  feet  di». 
to  come  *  if  the  arbitrators  never  discourse  about  the  matter,  so  ^^j^^  wi™*^ 
as  there  is  not  any  disagreement  between  them,  yet  if  they  do  umpire,  and 
not  make  an  award  before  the  day,  the  umpire  may  determine  he  may  make 
the  matter ;  for  these  words,  if  they  cannot  cigree^  are  not  to  be  !*"  i^piraao 
taken  literally,  but  only  that  if  they  do  not  make  an  award,  ^{h^'^^f 
that  then,  ^r.  in^  for  tbe 

day.   Smailes  v.  Wright,  5  Maiu.  &  9. 559.|| 

If  the  Condition  of  an  obligation  be  to  stand  to  the  award  Roll.  Abr.  261 
of  certain  persons,  A*  and  B.  and  J.  S*  being  umpire  for  both  262.  Osborne' 
parties,  in  this  case  an  award  by  A.  and  B.  is  good  (a) ;  for  an<*  Rogton.^ 
umpire^  in  the  common  signification  of  the  word,  denotes  a  -^  ut!"'r""" 
person  that  is  to  make  an  end  of  the  matter,  if  the  others  cannot.  ^^^  ^^  the  um- 
pirage of  J.  S,j  the  four  and  J.  iSi.  may  join  in  making  the  award;  otherwise,  if  their  power  had 
been  divided  in  the  submission,  as  if  it  had  been  to  the  four,  and  if  they  could  not  agree  then 
to  J,  &  Bulstr.  184.  Vide  Hardr.  44.  Sed  qu^  In  this  last  case  if  the  five  join  in  the  award,  is 
it  not  the  award  of  the  four  ?  [If  arbitrators  join  with  the  umpire  in  the  deed  of  umpirage, 
it  is  merely  surplusage,  and  the  deed  is  good.  The  distinction  taken  in  Bulstr.  184.  is 
absurd.    1  Black  R.  465.   3  Burr.  1474.]    ||See  Bates  v.  Cook,  9  Barn.&C.  407./icc.l 

If  the  condition  of  an  obligation  be  to  stand  to  the  award  of  Yelv.  203. 
Af  B.J  C,  and  />.,  tta  quod  the  said  award  before  such  a  day  be  Sallows  ▼. 
made  in  writing  by  the  said  A.,  B.j  C,  and  D.,  or  any  two  of  them,  GiUing.    For 
under  their  hands,  4rc.  any  two  of  the  arbitrators,  without  the  50  ^^^^57'' 
rest,  may  make  an  award ;  for  though  by  the  first  part  they  are  q/o,  jg^.  400! 
bound  to  stand  to  the  award  of  those  four,  yet  their  power  is  Moor.  849. 
divided  by  the  subsequent  words,  and  the  ita  quod  is  but  an  Roll.  Rep.  2223. 
explanation  of  the  condition,  and  the  whole  makes  but  one  ^^'^^  Bulstr. 
sentence.  57!  yButT"* 

one  die,  an  award  cannot  be  made  after  his  death.    S  Bro.  &  Bing.  2l4.|| 

If  the  arbitrators  and  umpire  have  the  same  time  allotted  them  ^  Sand.  131. 
to  make  their  award  in  the  submission,  as  to  the  umpire  it  is  not  p  ^n^fk^^f/i 
absolutely  void  ;  for  if  one  of  the  arbitrators  die,  or  absolutely  Rayj^.  ig^. 
lefiise  to  meddle,  then  the  umpire  may  determine  the  matters,  1  Lev.  ass, 
otherwise  not;  for  two  different  judges  cannot  have  a  concurrent  ^^  T.  Jones, 
jurisdiction  of  the  same  thing ;  and  a  disagreement  between  the  ^^^  ^  V&itr* 
arbitrators  at  their  first  meeting,  gives  no  power  to  the  umpire  to 
interpose,  because,  though  they  do  not  agree  at  their  first  meet- 
ing, they  may  at  the  next 

The  arbitrators  may  choose  the  umpire  before  their  own  time  RoU.  y^j^i^  ^ei^ 
is  expired,  for  that  is  no  relinquishing  the  arbitl-ation,  but  a  Cro.  Car.  26j. 
prudent  provision  in  case  they  should  disagree;  and  therefore  an  «  Sand.  152. 
award  by  them  at  any  time  before  their  time  expired,  is  good,  Luiw^Jm' 
and  an  award  by  the  umpire  in  that  time  is  void.  Salk.  70.  pi.  9. 

S.  P.  Ld.  Raym.  22S.  1 2  Mod.  1 20.  per  HoU,  and  2  Mod.  1 69.  cont,  [In  8  Term  R;  644.  it  is 
expressly  determined,  that  the  arbitrators  may  el6ct  an  umpire  the  very  instant  they  begin  to 
take  the  matter  into  consideration,  and  that  this  b  the  fairest  way  of  choosing  one.]  JXSee 
Bates  V.  Cooke,  9  Barn.  &  C.  407.  ace.  And  so  in  Harding  v.  Watts,  15  East,  556.  the  Conrt 
of  K.  B.  determined  that  the  arbitrators  might  appoint  the  iimpire  either  before  or  after  thfe 
expiration  of  the  time  for  making  their  award,  provided  he  was  appointed  before  the  time  for 
'  X  4  aoakli^ 
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_  bit  umpirage  expired.  And  if  the  artntraton  disagree  before  tbe  time  fiir  makktt 
their  award  expire,  they  may  appoint  an  umpire  immeduitely^  and  he  may  make  his  award 
before  the  aibitrators'  time  expires.  Smailes  t.  Wright,  3  Maule  &  J^  559.  And  it  need  not 
he  stated  on  the  ftoe  of  the  umpirage  that  the  arbitrators  had  disagreed.  Sprigens  v.  Nash, 
5  Maule  &  S.  193»  The  Court  of  &B.  ho^e  in  one  case  hud  down  Uiat  the  arbitfators  cannot 
a{>point  an  umpire  until  the  time  for  making  their  award  has  expired.  Beck  v*  Sai^gent, 
!i  Taunt.  S32.;  but  this  was  not  the  point  decided  m  the  case,  and  the  position  is  notcoo- 
tistent  with  the  cases  above ;  and  see  R  Taunt.  694.  The  appointment  of  the  umpve  need 
not  be  stamped.   Routledge  t.  Thornton,  4  Taunt.  704.|| 

Mod.  Rep.  The  condition  of  a  bond  was,  if  the  arbitrators  mi^e  an  award 

^*"  on  or  before  19  Feb.  Sfc. ;  and  if  they  do  not  make  it  before^  Jjfc. 

their  authority  doth  not  determine  till  after  the  19th,  and  the 
award  cannot  be  made  by  the  umpire  before  the  20th. 
Roll/Abr.  861.  If  the  arbitrators  have  time  to  the  10th  of  Jbne,  and  if  they 
G^db*24i  "jB^^  °^*'  ^  nominate  one  to  determine  it  by  the  said  lOth,  here 
2  Sand.  19S.  ^i^be  arbitrators  choose  an  umpire,  that  determines  their  power ; 
Ftt^Salk.  7a  for  it  seems  plainly  tbe  design  of  the  parties,  that  either  one  or 
itonU  VideLev.  tlie  Other  may  determine  it  by  that  time,  and  not  that  both  shall 
&2*''l*2^Ld^'  ^*^®  concurrent  jurisdictions. 

Raym.  671.  18  Mod.  51 2.,  where  it  is  said,  that  if  the  umpire  be  named  in  the  submission,  he 
cannot  make  bis  umpirage  before  the  time  given  to  the  arbitrators  to  make  their  award  be 
expired.    ||&d  mde  iupA^ 

Roll.  Abr.  863.  If  the  arbitrators  make  an  award  of  part  during  their  timesy 
llWhereaibi-  the  umpire  cannot  make  an  award  of  the  rest,  unless  the  submb- 
^^OTdinuT  ^^^"  ^  ^^^  ^^  the  arbitrators  make  an  award  of  part,  or  of  none^ 
power  to  ap-  ^^^  ^®  umpire  may  make  an  award  of  the  part  remaining  or 
point  an  urn-     the  whole. 

pire,  they  cannot  determine  on  some  of  the  questions  referred,  and  leave  others  to  the  umpire. 
Tollit  V.  Saunders,  9  Price,  6 18.|| 

sVent.  117  I^  ^®  condition  of  an  obligation  be  to  stand  to  the  award  of 

114.  Tryppit  A*  and  A,  so  as  the  said  award  be  made  before  such  a  day;  and 
rad  Eyres;       if  they  make  no  award,  then  to  stand  to  the  award  of  such  um- 

threeludiw  ^^^  ^  ^^  ^^  ^*  ^  ^'  ®^*^'^  nominate,  so  as  the  said  umpire 
against  ImLx-  >Beke  his  award  before  another  day,  and  the  arbitrators  before 
fen  C.  J.,  who  'the  first  day  make  no  award,  but  afterwards  name  -C  to  be 
^^^\  ^^  ^'  ^'"P^^  ^^^  thereupon  immediately  refuses,  and  the  arbitrators 
m^edednot-  •*^^*^^  nominate  ZX,  who  before  the  last  day  makes  an  award; 
withstanding  ^^  ^  ^  good  award,  for  the  uominadon  of  C.  to  be  umpire  did 
l^  refusal ;  not  make  him  so ;  but  when  he  refused,  it  amounted  to  no  more 
and  tdiere  than  a  bare  proposal  to  him ;  and  tbe  form  of  pleading  always  is 
♦wo  conoir  *  ^^^^^^  ^P^  se  (mere  arbitri^  so  that  it  is  the  acceptance  makes 
rent  jurisdic-     ^^  umpire. 

tions  m  several  persons.  5  Lev.  263.  S.  C.  Vide  Salk.  70.  pi.  2.  where,  per  Hoii,  if  tbe  arbi- 
trators choose  an  umf>ire  who  refuses,  they  cannot  revoke  or  choose  again,  for  they  have 
executed  their  authority ;  alitdr,  if  they  choose  him  on  condition  he  do  accept ;  but  Mooksfy 
doubted  whether  an  express  condition  would  make  a  difference,  because  it  seemed  to  be  im- 
plied. 

Oliver  v.  Col-       Pt  appears  {a)  that,  where  one  umpire  refuses  to  act,  the 

lings,  11  East,  arbitrators  are  authorized  to  appomt  another ;  but  if  the  umpire 

obviate  «iy  accepts  and  acts  on  his  authority  the  dissenting  of  the  parties  is 

doubt  on  this  of  no  avail :  the  arbitrators  have  no  power  to  appoint  a  second*  || 

Mu^  which  does  not  appear  quite  settled,  a  proviaioB  to  this  effect  may  be  insaited  ia  the 
«ibmiifioii. 

If 
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If  the  condition  of  an  oUiffation  be,  that  whereas  A.  and  his  Ler.  iss,  140» 
son  of  one  part,  4^c  have  submitted  to  the  award  of  B.  and  C.  S^°,^'^^ 
ita  quod^  J^.  before  1  iioy^  and  if  they  make  none,  to  the  award  y^tbo' 
of  such  umpire  as  they  should  choose*  to  be  made  before  the  83s.  857.8.0* 
1  June^  and  the  arbitrators  make  no  award,  but  choose  an  um* 
pire  who  makes  an  award,  but  quoad  the  son  awards  nothing ;  this 
is  a  void  award,  for  though  the  ita  quod  be  in  the  clause  referring 
to  the  arbitrators,  and  we  award  be  made  by  the  umpire,  yet 
the  ita  quod  relates  by  construction  to  the  umpire  as  well  as  the 
arbitrators. 

I  Where  an  arbitrator  has  power  to  enlarge  the  time  for  making  i  TVuint  509. 
his  award  to  am/  other  day^  he  is  not  confined  to  a  single  enlarge-  4  Taunt  658. 
ment  of  the  time. 

And  where  the  order  of  reference  contained  a  proviso  that  the  Reed  ttFryatt, 

arbitrator  should  make  his  award  before  a  certain  day,  and  if  he  ^  ^^^^.^^'i* 

was  not  then  ready  that  the  time  should  be  enlarged,  till  such  ^j^^^^  * 

day  as  a  judge  should  think  reasonable,  and  the  arbitrator  en**  cace  was  ob< 

larged  the  time,  by  endorsement,  on  the  day  before  the  original  tained  before 

time  expired,  but  the  judge's  order  was  not  obtained  till  after  the  ^®  vv^xA  was 

time  expired,  it  was  helcfthat  the  time  was  well  enlarged/ (a)        bot'where 

the  arbitrator  made  his  award  hrfore  the  Judge's  order  was  obtained,  it  was  held  that  he  had 
no  authority,  and  the  award  was  bad.    ^{ason  v.  Wallis,  10  Barn.  &  C.  107. 

Where  the  order  of  reference  provided  that  the  award  should  Tylerv.Jones^ 
be  delivered  to  the  parties,  or,  if  they  should  be  dead  before  the  ^  ^*™*  *  ^* 
making  the  award,  to  their  personal  representatives  before  a  sBam^&c!* 
certain  day,  with  liberty  to  the  arbitrators  to  enlarge  the  time  for  179. 
making  the  award,  it  was  held  that  the  arbitrators  had  the  same 
power  of  enlarging  the  time  after  the  death  of  a  party  as  before. 

Where  the  condition  of  the  arbitration  bond  is  that  the  award  Oreig  v. 
shall  be  made  before  a  certain  day,  and  the  parties  before  that  '^S!*'^'*  -  p 
day  hydeed  endorsed,  agree  to  enlarge  the  time  till  a  subsequent  179^"* 
day,  an  action  may  be  maintained  on  the  bond  for  nonperform- 
ance of  the  award  made  within  such  extended  time;  for  the  indorse* 
ment,  operates  as  a  new  defeasance  in  substitution  of  the  first 

But  if  the  subsequent  agreement  were  not  by  deed,  it  could  not  Brown  v# 

operate  as  a  defeasance,  and  there  would  be  no  remedy  on  the  ^^^'"^9   ^ 

u     J   u  4.      1  *i.  4.11  5TermR.59^* 

bond,  but  only  on  the  agreement.  |  ^^^  ^1,3^  ^ 

deed  can  only  be  altered  or  defeated  by  deed^  see  Thomson  v.  Brown,  1  Moo.  358.    Davey  v# 
Prendergrass,  5  Bam.  &  Aid.  187.    Bulteel  ▼.  Jarrold,  8  Price,  467.,  and  8  Saund.  47.  s. 

[An  award  made  by  the  umpire  merely  on  the  evidence  as  stated  Hall  v.  Law- 
l^  the  arbitrators,  wiihout  any  re-examination  of  the  witnesses,  p'^jlfo^'^^'^ 
if  he  were  not  required  by  the  parties  to  reexamine  them,  is 
good.] 

I  Arbitrators  in  general  are  bound  by  the  rules  of  evidence,  1  M'Clel  ft  Y« 
which  govern  the  courts  of  law.  iso. 

Where  the  arbitrator  is  empowered  by  the  order  of  reference  Wame  v. 
to  examine  the  parties  to  the  suit  on  oath,  he  may  in  his  discre-  Bryant, 
tion  examine  a  party  in  support  of  his  own  case,  or  may  waive  ^  *""',?f^ 
the  otgeotion  to  a  witness,  that  he  is  interested  and  ought  to  ^^Jf^^ 
liav«  bwen  a  party.  Llovd  v. 

Archbowly  2  Taunt.  SS4. ;  tedmdfi  8  TlMmt.  694. 

Arbitrators 
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»Taunt»  461.  Arbitrators  are  entitled  to  a  fair  remuneration  for  their  trouble^ 
^  m"""^  ^^**  ^^^  ^^  *s  a  frequent  practice  to  insert  the  costs  of  the  award  in 
4l«uiit.6  .  ^j^g  award  itself;  and  if  an  excessive  sum  is  awarded,  it  is  sub- 
ject to  taxation  by  the  officer  of  the  court ;  or  if  the  sum  is  not 
fixed,  it  would  seem  the  officer  may  assess  it. 
1  Bos.  ftPiiU.  If  one  of  the  parties  pay  the  whole  fee  for  the  award,  the  other 
95.  party  may  be  compelled  by  attachment  to  pay  his  proportion. 

jlid.  And  it  has  been  said  that  the  arbitrator  may  enforce  payment 

of  his  fee  by  attachment 
Styl.  465.  If  an  express  promise  has  been  made,  it  would  seem  the  arbi« 

4£8p.N. P.C.  trator  may  sue  for  his  remuneration;  but  it  has  been  held  that 
IT*'  /^xT^io^r^    there  is  no  implied  promise  to  remunerate  him.|| 

Gow  s  ^.  ".C 

^'  (E)  The  Award  itself,  or  final  Determination  of  the 

Arbitrators  or  Umpire. 

St  E.4. 39.  b.    JJERE  we  must  observe  that  the  courts  of  justice  have  of  hite 
10  Co.  57.         -■-      been  more  liberal  in  the  construction  of  awards  than  for- 
^^'  merly,  and  that  many  of  the  nicest  distinctions  to  be  met  with  in 

the  books,  are  by  no  means  to  be  admitted  as  precedents  in  ex- 
pounding awards  at  this  day ;  and  this  the  courts  do  in  further- 
ance of  justice,  and  for  quieting  controversies ;  however,  as  an 
award  is  a  judgment,  and  can  only  be  expounded  by  itself,  with- 
out the  aid  of  an  averment  of  matters  dehors  to  explain  the  mean- 
ing of  the  arbitrators,  it  is  necessary  that  it  should  appear  on  the 
face  of  it. 

1.  That  it  be  made  according  to  the  Submission. 

Plow.  396%  If  an  award  be  made  of  any  other  thing  than  what  is  contained 

Pyer,-242.  j^  ^^  submission,  it  is  void ;  for  no  act  is  my  own,  or  bindinir 
fcS.  on  >»«.  ""less  done  by  me,  or  by  commission  from  me.  * 

13  Price,  533.  Prosser  v.  Goringe>  3  Taunt.  496.    Bonner  v.  Liddell,  1  Bro.  &  Bing.  80.|| 
D  dlev  T  ^^  arbitrators  award  to  do  an  act  to  a  stranger,  this  is  good.(a) 

M^lery,  3  Leon.  62.  Anon.  1  Leon.  316.  [(a)  But  such  an  act  must  appear  to  be  for  the 
party's  benefit.    Bedam  v.  Clerkson,  1  Ld.  Raym.  123.] 

.         y,.  But  an  award  that  an  act  should  be  done  by  a  stranser,  is  void. 

Anon.  Moor,    ,  i_     •        -.     •*!.•    ^l        l    •    • 

d.  p.  11.  because  he  is  not  withm  the  submission. 

Sams  v^  Pitt,  Moor,  359.  10  Co.  131.  But  if  he  hath  any  remedy  in  law  or  eqaihr  to 
compel  the  stranger  to  do  it,  the  award  is  good.  Roll.  Abr.  248,249.  Stile,  152.  Upon 
this  principle,  an  award  that  one  of  the  parties  shall  be  bound  with  sureties  is  bad.  Norwich 
and  Norwich's  case.  Show.  Rep.  82.  3  Mod.  272.  S.  C.  3  Leon.  62.  Thursby  v.  Halburt» 
[An  award  that  all  prosecutions  shall  cease  in  all  actions  between  A.  and  B.  will  not  extend 
to  suits  where  A,  is  plainti£^  and  B,  and  others  are  defendants.  Bamardiston  t.  Fowler, 
10  Mod.  204.] 

10  Co.  131,  If  two  submit  to  an  award  all  actions,  and  the  arbitrators 

r' 437  ^^nd-  ^^^^^  *  release  of  all  actions  till  the  time  of  the  award,  some 
lore  and  Trip]  books  have  said  that  this  is  void  for  the  whole,  because  it  extends 
Roll.  Abr.  242.  to  things  partly  in  the  submission  and  partly  to. things  out  of  it, 
2 Roll. R.  192.  and  it  is  one  entire  act;  for,  say  they,  to  do  that  act  th^  are  not 
Cro.EU2.809.  Qbiiged,  because  not  within  the  submission;  and  to  do  an  act 
447.  ^63.  '  i^chiting  only  to  things  contained  in  the  submission,  is  another  act 
Poph;  U4.        from  what  is  awarded;  (a)  others  have  said  that  this  is  not  void, 

unless 


v 
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unless  there  are  shewn  on  the  other  side  causes  of  action  arising  Sid.  ses. 
between  the  time  of  reference  and  of  making  the  award,  other-  2  Mod.  169« 
wise  none  shall  be  intended :  and  then  the  release  only  relates  to  C^)  Hob.  190. 
the  things  in  submission.  Moorfs85. 

Hurt.  29.  1  Salk.  74.  Bunb*  S50.  [Award  of  general  releases  under  a  special  reference 
if  good  for  the  matters  referred,  and  ?oid  as  to  the  rest.  2  Black.  R.  U15.  So  on  a  sul><' 
mission  by  an  executor  and  an  administrator  in  those  characters,  an  award  that  they  execute 
general  releases  to  each  other,  is  good,  for  the  court  will  not  intend  that  any  thiug  is 
ordered  to  be  released  except  the  matters  in  dispute  between  the  parties.  1  Term  R.691.} 
||8  Taunt.  698.11 

.   But  it  has  been  resolved,  and  seems  now  settled,  that  the  act  ^Ler.iss. 
s  not  entire;  for  he  may  release  all  actions  to  the  time  of  the  |J^^^'  ^^^' 
submission;  for  though  there  is  one  deed  of  release  awarded,    |  i^^j^^y, 
yet,  that  deed  relates  to  several  things  that  are  dividable  in  their  415.  s  Lev.  5. 
own  nature  one  from  the  other,  and  so  it  shall  be  good  for  what 
is  in  the  submission,  and  void  for  the  residue. 

The  arbitrators  cannot  bind  a  man's  liberty  or  right  to  real  9E.4.44. 
things,  where  personal  things  are  submitted;  and  uierefore  if  ^^i*  Abr  243. 
they  award  service  for  two  years,  or  a  release  of  the  right  of  P  ^^*  *'• 
lands  in  satisfaction  for  a  trespass,  this  is  void ;  for  nobody  can 
be  supposed  to  submit  more  than  his  personal  estate  to  answer  a 
personal  injury,  for  that  only  might  be  taken  in  execution  for  it 
by  the  common  law ;  and  that  may  be  bound  to  answer  it :  there-  6  Mod.  S3i. 
fore  if  the  arbitrators  award  a  horse,  money,  a  quart  of  wine,  in  Salk.  76. 
satisfaction  for  a  trespass,  this  is  good ;  for  here  a  new  personal  pl'^^*  ^U« 
duty  is  raised  instead  of  the  former,  and  to  satisfy  out  of  the        *  ^^^'  ^^^' 
personal  estate  is  necessarily  implied  in  the  submission,  for  this 
is  a  means  necessary  to  quiet  the  matters. 

If  two  submit  to  award  all  quarrels  concerning  tythes  in  a  Palni.  107. 
place  certain,  and  the  arbitrator  awards  that  one  shall  pay  to  the  Roll.  R.S62. 
other  20^,  and  the  other  shall  release  to  him  all  actions;  this  ^,^11-1^*I9S« 
shall  be  intended  all  actions  concerning  the  tythe,  unless  the  con-    ^^^'  ^' 
trary  appear  on  the  other  side,  and  the  actions  may  be  severed; 
and  this  shall  be  good  for  the  acts  in  the  submission,  and  void 
for  the  rest. 

A  submission  of  all  debts  and  demands,  and  a  release  of  all  sSand.  190. 
judgments,  executions,  and  extents  awarded,  is  a  good  award,     ^bejts  and 

A  submission  of  all  matters  between  the  plaintiiFand  another,   20  H.  6.  is. 
and  an  award  made  of  things  that  the  party  hath  in  ricrht  of  his  ^  Bulstr.  65. 
wife,   is  iTood;   for  these  thinc^s  are  comprehended  under  the  U^i^pomt 
words  aU  matters.  p^  in  the 

case  in  the  Year-Book  referred  to  in  Bulstr.] 

On  a  submission  of  all  injuries,  an  award  of  all  debts,  duties,  sBulstsis, 
and  trespasses,  is  a  good  award;  for  whatever  is  against  law  is  ^^^' 
an  injury. 

A  submission  of  all  actions  now  depending,  and  an  award  of  q^^  gi*^  ^^ 

all  actions,  good ;  for  it  shall  be  intended  actions  depending.        858.  Where ' 

the  words  de  et  super  pramittis  restrain  the  award  to  the  thins  submitted.  Cro.  Eliz.  861. 
s  Co.  97.  Cro.  Jac.  200.  351.  RolU  Abr.  257.  Sand.  33.  6  Mod.  232.  A  submission  of 
all  controversies  touchine  money  laid  out  for  his  wife  when  she  was  sole,  at  her  request,  and 
the  award  of  340/.  for  all  sums  lidd  out  for  the  wife  when  sole,  omitting  at  her  request;  this 
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18  void,  because  they  award  another  thing  than  that  which  is  contained  in  the  fUbmisBion* 
Cro.Jac.«40* 

*  Qu.  If  the  submission  be  recited  in  the  award,  whether  the  award  shall  not  bear  reference 
to  the  terms  of  the  submission,  and  be  construed  accordingly;  t.  e,  to  mean  ai  her  request,  and 
be  good. 

[Green  y^  Under  a  reference  of  all  matters  in  difference  between  partners^ 

Waring,  the  arbitrators  may  award  a  dissolution  of  the  partnership. 

1  Black.  R.  4750    RSee  1  Taunt.  549.j| 

S?*"*iL7*  A.  1^"^  ^^^y  ^^^^^^^  award  that  a  part  of  the  sum  paid  as  a  con- 
FMA5U         sideration  for  the  partnership  shall  be  refunded. 

Morleyr.  Where  partners  agree  to  dissolve^  and  the  terms  and  con- 

5  Dow^A  R.  ^^^^^'^  are  to  be  settled  by  an  arbitrator,  he  has  authority  to 
017.   *  award  that  one  shall  not  during  the  life  of  the  other  carry  on 

business  within  thirteen  miles  df  the  place  in  which  they  bad 
done.  II 
1  Black.  R.  So  between  a  master  and  apprentice,  they  may  award  the  in- 

475.  dentures  of  apprenticeship  to  be  delivered  up. 

Prosser  ▼.  Oo-  '  I  So  also  where  it  was  referred  to  an  arbitrator  to  ascertain  what 
ringe,s  Taunt,  particular  lands  of  a  certain  farm  were  tytheable  to  each  of  two 
Muier  t!  "^  rectors  of  adjoining  parishes  (both  parties  to  the  reference),  and 
Robe,  IbkL  to  devise  all  means  to  prevent  fiiture  litigation  between  the  parties, 
461.  Atkynsv.  and  the  arbitrator  made  his  award,  stating  that  it  was  impos- 
Bddwrn,  gji^i^  ^  ascertain  and  distinguish  the  particular  pieces  of  land, 

809^  *  ®"^  awarding  certain  undivided  proportions  of  the  whole  tythes  to 

each  rector,  it  was  held  that  this  award  was  within  his  authority. 

Where  the  parties  to  a  suit  had  entered  into  an  agreement  for 

Bonner  v.        a  lease  of  mines  for  sixty-three  years,  the  lessee  to  be  allowed 

Liddell,  1  Bro.  three  years  from  1st  Mat/  1801,  for  winning  the  colliery,  without 

AB.'«o.  payment  of  rent,  and  to  have  power  to  begin  to  bore  and  win 

immediately,  and  all  matters  in  difference  were  referred,  with 
power  to  the  arbitrator  to  direct  a  lease  according  to  the  agree- 
ment, and  he  directed  a  lease  for  sixty-three  years,  from  1st  May 
1804,  it  was  held  that  he  had  exceeded  his  authority,  and  his 
award  was  bad. 
^J^|ckson  T.  Where  an  arbitrator  to  whom  a  cause  was  referred  before 

1  AK^el  &  i^^^^  awarded  thus,  *'  I  award  that  a  verdict  in  this  cause  be 
Y.800.  finally  entered  for  the  plaintiff,  with  284/.  125.  damages  ;**  it 

was  held  that  he  exceeded  his  authority  in  awarding  a  verdict, 

and  that  as  the  award  consisted  of  only  one  sentence,  that 

direction  could  not  be  rejected.  || 

Malcolm  V.  Under  a  reference  of  all  matten  in  difference  between  the  parties 

Fullarton»        in  the  cause,  the  arbitrators  may  travel  out  of  that  particular 

^Term  R.  645.  cause,  and  take  into  consideration  any  cross  demands  between 

the  parties,  though  not  pleaded  by  way  of  setoff:  and  the  costs 
being  to  abide  the  event  makes  no  difference.     But  under  a  refer- 
ence of  all  matters  in  difference  in  this  cause  between  the  parties^ 
they  are  confined  to  the  matters  in  dispute  in  that  cause  only. 
-Smith  T.  ^ul-  But  this  distinction  in  the  terms  being  perhaps  too  refined  for 
ler,  3  Tcrai  R.  the  general  understanding  of  mankind,  it  is  recommended  (a)  to 
Mvilerl.  make  the  former  a  reference  of  all  matters  in  difference  between 

the  parties^  omitting  the  words,  in  the  cause,  and  the  latter,  a 

reference 
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i 

referenee  qfdU  matters  in  diffbrence  in  the  eame,  omitting  between 
the  parties. 

Assignees  of  a  bankrupt  having  received  a  sum  of  money  from  Malccrfm  r. 
a  debtor  to  the  bankrupt  as  due  to  his  estate,  and  having  com-  Fullarton* 
menced  an  action  against  the  same  debtor  for  a  further  demand  2^e'niR.64& 
on  the  same  account,  to  which  the  general  issue  only  was  pleaded* 
and  this  cause  being  referred  to  arbitration,  it  was  holden^  that^ 
under  the  general  reference  above  stated,  the  arbitrators  might 
award  that  the  assignees  should  repay  a  part  of  the  money  which 
they  had  already  received,  if  it  appeared  to  have  been  paid  by 
xnistake* 

A  demand  as  executor  may  be  taken  into  consideration  under  Elletson  r. 

a  general  reference.]  ?  c?"*'!^'.  ^ 

^  -■  •  2  Stra.  114'*, 

There  is  a  controversy  between  A.  and  B.  on  the  one  part,  and  Roll.  Al)r.244v 
C  2X  and  E.  on  the  other  part,  and  C  for  himself,  and  2>.  and 
JBL,  submits  the  matter,  and  promises  to  stand  to  the  award  i  if 
the  award  be  that  C  shall  pay  so  much  in  satisfaction  of  the  con- 
troversy, it  shall  bind  him,  though  it  concerns  D,  and  E.  who 
are  strangers  to  the  submission,  inasmuch  as  the  thing  awarded  is 
to  be  done  by  him,  and  not  by  the  strangers  to  the  submission. 

If  there  be  a  controversy  between  the  parson  and  his  parishion-  j^jj  ^br.aw^ 
ers,  whether  tythes  shall  be  paid  in  specie  or  not,  and  thejr  submit  (a^If  the  tub-' 
all  controversies,  and  the  arbitrators  award  that  they  shall  pay  so  miwion  be  of 
much  a-year  for  tythes ;  this  is  eood,  for  that  was  the  debate  on  ?  •"?  depend, 
the  award,  {a)  aineflrmi, 

and  the  award  be  of  the  right  of  the  land,  it  is  not  good.  Roll.  Abr.  946.  If  the  aubmittioQ 
be  of  alt  actiong  personal,  ieetiM  et  quereHs,  they  cannot  make  any  award  of  anv  real  snit,  for 
the  word  personal  refers  to  all  that  comes  after  the  copulative ;  but  if  the  submission  be  of  all 
actions  personal,  ae  sedk  et  quereUt,  they  may ;  for  the  word  ac  makes  a  plain  distinction  be- 
tween tne  several  parts  of  it.  Roll.  Abr.  246.  If  the  submission  be  of  a  term,  and  all  that 
belongs  to  it,  and  the  award  is  made  of  the  rent  which  shall  become  due  next  Michaelmatf  the 
award  is  not  good,  because  it  may  be  extinguished  by  surrender,  eviction,  &c.  before  Michael^ 
flMtf.  RoH.  Abr.  245.  If  the  submission  be  of  all  actions,  they  cannot  make  an  award  of 
causes  of  actions  $  but  otherwise  if  the  submission  be  of  all  actions  and  quarrels,  for  the  wordi 
quarrels  comprehends  causes  of  action.    Roll.  Abr.  245. 

If  the  submission  be  of  all  controversies  to  the  time  of  the  Roll.  Abr.  245;. 
submission,  and  the  award  be  that  one  of  them  should  deliver  p.  10.    If  the 
up  an  obligation  made  since  the  submission,  in  satisfaction  of  all  submission  be- 
matters,  ^c»   this  is  good,  because  the  bond  is  given  only  in  jL    J^^^L 
satisfaction.  t  *^n  j^and 

B.9  an  award  cannot  be  made  of  any  action  depending  by  A.  and  his  wife  against  £.  being  out* 
of  the  submission.  RoH.  Abr.  S46.  This  must  depend  on  the  intention  of  the  parties,  where 
that  can  be  collected  with  certainty. 

An  award  maybe  good,  though  part  of  it  be  made  of  a  thine  p^^  ^^is  mdt- 
not  within  the  submission ;  as  if  an  award  be  to  pay  10002.9  and  Leon.  304^ 
to  procure  a  stranger  to  be  bound  to  pay  29L  per  annum,  the  30S.  Cro.Jae. 
plaintiff  must  lay  the  breach  in  not  paying  the  10002.,  for  as  to  ^H'J^i^' 
the  other  part  it  is  wholly  void,  437'  CrolES! 

758.  809.  ace,  Kelw.  43,  Semb.  5  Co.  78.  coni. 

pif  an  arbitratorgo  beyond  the  terms  of  the  submission  to  direct  Aitcheson  r. 
the  mode  in  which  any  of  the  matters  ordered  by  the  award  is  *^*y» 

to 
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15  Price,  639  •  *®  ^  done,  that  direction  may  be  rejected  as  a  nuUitjr,  as  forming 

and  see  S.  C. '  "^  P^^  ^^  ^^^  award,  jj 

S  Barn.  &  C.  1 70.  2  Bing.  1 99.    13  Price,  533.   M'Clel.  953. 

2  Roll.  R.  46.        If  an  award  be  good  for  part,  and  void  for  part,  the  plaintiff 

may  assign  the  breach,  that  the  defendant  did  not  perform  the 
thing  submitted,  nee  perfbrmavit  in  aliquo;  for  it  shall  refer  only 
to  that  in  the  submission,  for  the  rest  is  Toid,  and  not  to  be  per- 
formed. 
Poph.  134.  If  the  arbitrators  award  on  one  side  an  act  contained  in  the 

O^Jac.  149.  submission,  and  on  the  other  side  an  act  out  of  it,  this  is  a  void 

award  for  the  whole ;  for  this  is  unequal,  because  there  is  some- 
thing on  the  one  side  awarded  only,  and  nothing  on  the  other; 
for  what  they  intended  to  balanqp  it  with  on  the  other  appears 
to  be  void. 
2  Sand.  293.         If  the  arbitrators  award  10/.  to  one  of  the  parties,  and  5/.  to  a 
be  '^*  dedTto  ^^^^8^^9  ^^^^  *s  good  as  to  the  party  himself,  and  void  for  the 
the  party  for     Stranger. 

life,  the  remainder  to  J.  S.^  the  remainder  is  void  to  the  stranger.    Cro.  Eliz.  758. 
Hooper  T.  ||  Where  an  arbitrator  to  whom  a  cause  was  referred  at  nisi 

Hoooer,  prius  found  that  the  plaintifF  was  entitled  to  a  right  of  way  for 

5Q9,  '   carriages,  which  he  had  at  first  claimed  by  his  declaration  but 

afterwards  abandoned,  this  was  held  an  excess  of  his  jurisdiction, 
and  the  award  was  set  aside ^ro  tanto.\\ 
Nichols  V.  ^u  a^ard  may  be  good,  though  made  of  less  than  is  contained 

Hob.  49.  Bas-  '^^  ^®  submission ;  as  if  the  submission  be  of  all  actions,  tres- 
pole's  case,  passes,  demands,  and  controversies,  and  the  award  be  made  of 
8 Co. 98.  Mid-  some  only,  this  is  good;  for  no  more  shall  be  supposed  to  be 
W^  ^c  "lade  known  to  the  arbitrator ;  and  if  there  be  other  causes  of 
Jac.  200.  Sal-  *^ct^o"  i^  being,  and  they  were  made  known  to  the  arbitrator, 
lows  V,  Gur-  they  must  be  shewn  on  the  other  side ;  and  this  as  well  where 
ling,  Cro.  Jac.  the  submission  is  conditional  by  ila  quod  {a\  as  where  it  is  abso- 
Vd'  cT'r  '"^^ '  ^^^  ^^^  award  being  made  de pramists (i),  shall  be  sup- 
Cro.  Jac.  ssl]  P<>sed  to  settle  all  things. 

For  this  mde  etiam.  Brownl.  65.  2  Brownl.  310.  Sid.  12.  Dyer,  216.  843.  Hard.  45. 
[4  Leon.  49.  Lutw.  554.  Hawkins  v.  Coclough,  l  Burr.  274.  But  where  the  submission  is 
of  certain  things  specifically  named,  with  a  provision  or  clause,  ita  quod^  the  arbitrator  ought  to 
make  his  award  of  all,  otherwise  it  will  be  void.  Baspole's  case,  8  Co.  98.  Haroond  y. 
Hatch,  Goldsb.  125.  p.  14.  (a)  This  conditional  clause  is  usually  expressed  by  the  words^ 
^  Ita  quod  de  pnsmistU :*'  but  the  expression,  "  so  as  the  tame  award  be  made  and  delivered 
''  by  a  particular  day,"  admits  of  a  similar  construction,  the  **  same**  referring  to  every  thing 
before  mentioned.  Risden  v.  Inglet,  Cro.  Eliz.  838.  A  proviso  that  an  award  be  made  on  or 
before  a  particular  day,  implies  a  proviso  that  it  be  made  ''  of  the  premises,"  though  that  be 
not  expressed.  Lee  v.  Elkin,  Lutw.  545.  Where  there  is  a  provision  for  the  appointment  of 
an  umpire,  the  conditional  clause,  if  inserted  with  respect  to  the  arbitrators,  extends  to 
him,  though  it  be  not  repeated.  Bean  v.  Newbury,  1  Lev.  139.]  IjBut  see  ani^  S74,  as  to  the 
clause  Ua  quod,  &c.  (b)  And  where  an  action  of  tort  was  referred,  and  the  defendant  gave 
evidence  before  the  arbitrator  of  a  set-off  due  from  the  plaintifl^  and  the  arbitrator  awarded  a 
verdict  for  the  plaintiff  damages  2000/.,  without  expressly  noticing  the  defendant's  set-off^  the 
court  presumed  that  the  arbitrator  had  taken  all  claims  into  consideration,  although  his  award 
was  not  stated  to  be  msidcde  preemissit.  Gray  v.  Gwennap,  1  Barn.  &  A.  106.;  and  see  Smith' 
V.  Johnson,  15  East,  215.    Dunn  v.  Murray,  9  Barn.  &  C.  780.|| 

Baspole's  case,  [But  where  the  submission  is  of  certain  things  specifically 
8  Co.  98.  Ha-  named,  with  a  proviso  or  clause  ita  quod  Jiai  de  pramissis. 
Hatch  Goldsb  ^^  arbitrator  ought  to  make  his  award  of  all,  otherwise  it  will 
i%5.  p.  14.    '  be  void.] 

BThus 
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iThoB  where  the  reference  was  of  all  actions  and  controversies  Randall  r. 
between  the  plaintiff  and  defendant,  and  also  of  and  concerning  ^^t^'g.  . 
the  value  to  be  put  on  the  hop^poles  and  potatoes  in  certain  land,  andMeGeoree 
and  also  concerning  the  rent  to  be  paid  by  the  plaintiff  to  the  v.  Lonsley, 
defendant  for  other  land,  together  with  the  costs,  Sfc.  so  as  the  8  East,  15. 
said  award  were  made  and  ready,  Sfc.  Sfc.^  and  the  arbitrators 
by  their  award  recited  that  they  had  heard  the  parties  and  their 
witnesses,  and  considered  all  matters  and  things  referred  to  them, 
and  then  awarded  on  the  other  matters,  but  did  not  notice  the 
rent  to  be  paid  by  the  plaintiff  to  the  defendant,  the  court  held 
the  award  bad,  since  it  appeared  on  the  face  of  it  that  a  matter 
was  specifically  referred  on  which  no  award  was  made. 

So  also  where  there  were  two  causes,  one  between  A.  and  B.  Winter  v. 
and  the  other  between  A.  and  t7,,  and  an  order  of  reference  was  ^""^'*  ^ 
made,  in  the  first,  of  all  matters  in  difference,  and  by  a  subse-  |^  ^^2^    ^' 
quent  order  C  was  made  a  party  to  the  reference,  and  all  matters 
in   difference  between  A,  B.  and  C  were  referred  to  the  arbi- 
trator, so  as  he  made  his  award  of  and  concerning  the  premises 
on,  4*^.,  and  the  arbitrator  made  two  awards,  in  one  of  which 
he  awarded  that  A.  was  indebted  to  jB.,  without  noticing  C,  and, 
in  the  other,  awarded  that  A.  was  indebted  to  C,  without  no- 
ticing jB.,  both  the  awards  were  held  bad,  as  not  determining  all 
matters  in  difference  between  all  the  parties  according  to  the 
condition.  I 

An  award  of  one  particular  thing  for  the  ending  of  a  hundred   [Hopper  v. 
matters  in  difference,  is  sufficient;  as,  where  the  submission  was  Hackett, 
of  all  matters  in  controversy,  and  the  award  taking  notice  of  ^  ]^  ]^^' 
several  matters,  ordered  the  defendant  to  pay  to  the  plaintiff       ^  '      '-' 
four  pounds  for  arrears  of  rent,  and  towards  the  repair  of  the 
house. 

Where  specific  subjects  of  difference  are  submitted,  but  with-  Baspole's  case 

out  the  conditional  clause  *^  of  and  concerning  the  premises,"  it  ^  ^o-  d^-  a. 

is  said  the  arbitrator  may  make  his  award  of  any  of  them,  with-  ^"' *®®  '^"g 
^  .,     .       ^,        ^,    -^  ^  '  v; Hammer- 

out  considenng  the  others.  ^„^ ,  Barnard. 

K.B.  316.  where  the  general  principle,  here  laid  down,  is  contradicted;  ^vide  ««jprathat 
this  principle  is  not  correct.]] 

As  it  is  of  several  particular  things,  said  Lord  CoJcCy  so  it  is  of  3  Qq^  gg.  ^ 
several  particular  persons;  and  therefore  if  two  of  the  one  part,   Vide2K.3A%. 
and  one  on  the  other  part,  submit  themselves,  the  arbitrator  may  B'©'  *''•  ^^^ 
make  an  arbitrament  between  one  of  the  two  of  the  one  part,  (Jit^di^pj^^J* 
and  the  other  of  the  other  part,  and  it  will  be  good.  ^39.  Qean  v.* 

Newbury,  1  Lev.  140.    1  Keb.  885.  cont. 

Where  the  submission  was  by  two  plaintiffs  on  one  side,  and  Joyce  v. 
defendant  and  his  wife  on  the  other,  of  all  matters  and  contro-  Hwne8,Hardr. 
versies  between  them,  *^  or  any  of  them ;"  the  award  was  holden 
good,  though  nothing  was  awarded  concerning  the  defendant's 
wife,   on  aceount  of  the  words    *^  between  them   or  any  of 
"  them." 

MA.  and  B*  on  one  side,  and  C  on  the  other,  submit  to  the  Arnold y. Pole, 
award  of  Jl  S.  all  matters  between  them ;  J.  S.  may  make  an  ^olJ*  Abr.  tit. 

award 
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Arb.D.  5.  Car-  award  of  any  matter  between  A.  alone  and  C,  for  the  mbmission 
i^OTi.  259?    ^^  ^  Xxketi  distributiyely,  and  perhaps  there  was  no  matter 
||8ee  the  ob^     between  B.  and  C. 
senrations  on  this  case,  ]  Bro.  &  Bing*  569.  569.|| 

Athelston  v.  A  submission  of  all  matters  in  difference  between  the  parties, 

^^^iSiASed  ^^^'^  there  are  more  than  one  on  one  side,  is  the  same  as  a  snb- 
vMiff  Garland  mission  of  all  matters  between  the  parties,  or  either  of  them ; 
T.  Noble,  and  therefore  on  such  a  submission  an  award  of  a  sum  to  be 
1  Moo.  187.||  paid  by  one  of  the  two  or  more  to  the  single  party  is  good, 
p  ^  ^  Roll  ^"^  '^'  ^°  ^^^  ^^*^  ^*  appear  in  the  submission  that  there 
Abr!  tit!  Arb.  ^®'®  differences  between  the  person  on  one  side,  and  all  Uie 
O.P.  cited  in  p&^ties  on  the  Other,  and  the  submission  be  with  the  provisional 
Lutv.  1688.     clause ;  the  award  must  comprehend  all  the  parties,  because  the 

submission  is  under  a  condition  that  it  shall  do  so.] 
Venter  v.  I  In  a  late  case,  where  A.  B.  and  C.  had  entered  into  arbitra<- 

&Bb '^550^'  **^°  "^"^  ^  ^'  ^'  ^'*  reciting  that  all  the  six  had  been  in  part- 
'°^'      '     nership,   and  that  differences  had  arisen  between   the  above 
bounden  A.  B.  and  C  and  the  above-named  2).  E.  F.  respecting 
the  partnership  trade,  and  that  it  had  been  agreed  between  the 
above-bounden  A.  B.  and  C  and   the  above-named  D.  E.  F. 
that  all  differences  between  the  parties  should  be  referred  to  the 
award  of  two  arbitrators,  and  the  condition  was,  that  A.  B.  and  C 
should  abide  by  the  award  of  the  arbitrators,  and  a  counter  bond 
in  the  same  form  was  executed  by  D.  E,  and  F.  to  A.  B.  and  C^ 
and  it  appeared  before  the  arbitrators  that  there  never  were  any 
disputes  between  A.  B*  and  C  collectively  on  the  one  side,  and 
jD.  E.  and  F.  collectively  on  the  other;  but  the  diilerences  ex- 
isted among  the  six  severally  in  relation  to  their  joint  partner- 
ship ;  and  the  arbitrators  awarded,  amongst  other  things,  that 
B.  should  pay  a  ceitain  sum  to  ^.,  the  Court  of  Common  Pleas 
held  that  the  arbitrator  had  not  exceeded  his  authority  in  award- 
ing a  sum  from  one  of  the  three  parties  of  the  one  side  to  another 
8ee  Bro.  Abr.    on  the  same  side.     Richardson  J.  dissented,  on  the  ground  that 
tit.  Arbitre-       ng  ^,  could  not  have  sued  jB.,  his  co^bligor  on  the  bond,  the 
menty  pi.  44.     submission  did  not  extend  to  any  difierences  between  them  in- 
dividually, but  only  to  matters  between  the  three  parties  on  the 
one  side  and  the  three  parties  on  the  other.  || 
Dyer,  849.  If  the  award  be  conditioned  to  be  delivered  in  writing  under 

3  Roll.  R.  247.  hand  and  seal,  the  circumstances  must  be  observed,  or  the  award 

Bulstr.  110.      jg  ^qJj  .  i^jjj  therefore  if  it  be  delivered  under  seal  only,  it  is  not 
Roll.  Abr.  245.       «»  •    \  '^ 

Cro.Jac.277.    Sttflicient. 

5  Mod.  R.  77,  78.    Palm.  97.    Lutw.  560.    1  Stra.  116.    That  the  arbitrator,  if  he  cannot 
write,  ought  to  set  his  mark  on  the  award.    Bulstr.  110. 

Garth.  1 59.  ||  However,  if  it  be  averred  to  be  under  hand  and  seal,  it  will  be 

8  Sid.  38.         intended  to  be  in  writing.     But  if  it  is  only  averred  to  be  in 

E?«wd^vf '      writing,  this  is  insufficient,  since  it  cannot  be  intended  to  be 

Patterson,*        under  hand  and  seal;  and  if  the  submission  is   '^  so  that  the 

6  Taunt.  645.;  arbitrators  make  their  award  under  their  kands^*'  it  is  insufficient 
ami  see  ^  ^^^j.  it  to  be  "  duly  made  in  writing,**  without  adding  under 

Soaund.  K.62.  .»  •  »  t  m 
n.  5.  and  the  '^«^  hands.i 
cases  there  collected. 

If 
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If  two  submit  all  actions  till  the  ninth  cfjimey  ita  quod  arbi"  RoU.Rm.M9. 
irium  fiat  de  prdendssis^  and  an  award  is  made  of  all  actions  till  the  \^^q"  i?f 
seventh^  some  have  said  this  is  less  than  the  submission,  and  void ;  ^W,  Cro.' J«c' 
but  the  better  opinion  is,  that  this  is  well  enough,  especially  578.  s  Co.  97. 
unless  there  be  shewn  on  the  other  side  an  action  arising  between  11^  ^^t.  4504 
the  seventh  and  ninth. 

[Where  the  submission  to  an  award  was  that  it  should  be  made  Knox  v.  Sim- 
on or  before  the  first  day  of  Michaelmas  term,  and  the  time  was  J!J?"*^H,'  ^^' 
enlarged  until  the  first  day  of  Hilary  term.  Lord  Thwlao)  held  ^^^'  **'  **®" 
that  an  award  made  on  the  first  day  of  Hilary  term  was  good, 
that  it  was  an  enlargement  of  the  time  in  statu  quo,  and  therefore 
must  include  that  day. 

The  awarding  of  costs  is  incidental  to  the  power  of  an  arbi-  t  Tens  R.  644. 
trator :  a  provision  therefore  in  the  reference  that  the  costs  shall 
abide  the  event  of  the  award,  is  a  restriction  of  the  power  which 
be  otherwise  necessarily  hath  of  giving  costs  at  his  election. 

By  the  terms  event  of  the  axoardf  must  be  understood  the  legal  sTermR.  15a 
eventj  and  therefore  under  this  provision  the  party  shall  pay  only  Swinrfehurst 
such  costs  as  he  would  have  been  liable  to  pay  if  a  verdict  had  HbAim 'and 
passed  against  him.     Costs  therefore  shall  not  be  taxed  against  ano&er,  exe- 
executors,  nor  shall  plaintiff  be  entitled  to  any,  if  his  original  de-  cuton,  v.Has« 
mand  be  found  by  the  arbitrators  to  be  under  forty  shillings.  •**'»  *^^^- 
So  where  in  an  action  of  trespass  for  pulling  down  the  plaintiff's  ^  Qj^bUlW 
gates  and  assaulting  him,  the  defendants  justified  to  all  the  sjG.3.K.B^ 
counts  except  one  under  different  rights  of  way,  and  pleaded 
not  guilty  to  the  whole,  and  the  arbitrators  awarded  the  defend- 
ants a  right  of  way,  but  different  from  those  claimed  in  the  pleas, 
and  gave  five  shillings  damages  for  the  assault,  which  they  found 
was  committed  in  the  exercise  of  the  right  of  way  negatived  by 
the  arbitrators ;  it  was  holden  that  the  plaintiff  was  entitled  to 
no  more  costs  than  damages ;  for  the  arbitrator's  award  is  not 
equivalent  to  a  judge's  certificate  under  the  statute  of  22  &  83 
v>ar.  js.  c.  9. 

An  award  to  the  plaintiff  of  ^*  the  costs  by  him  sustained  in  Browne  v. 
*•  the  said  actbn  to  be  taxed  by  the  proper  officer,"  does  not  5J"?*®p»  *  ^• 
include  the  costs  of  the  reference,  but  is  confined  merely  to  those  ^*^*  '^  ^^^ 
of  the  action.] 

2.  It  ought  to  be  certain* 

As   an  award  is  in  nature  of  a  judgment,  it  ought  to  be  5  co,  77,  SqI. 
wholly   decisive;  for. if  it  doth   not  determine    the  matter,   it  aooD^icase. 
becomes  the  cause  of  a  new  controversy :  therefore  if  the  arbitnip  Cro.  Eiu.43S. 
tors  award  a  bond  for  quiet  enjoyment  of  lands,  without  ap-  ^gj    g  q     ' 
pointing  a  certain  sum,  this  is  a  void  award,  and  the  party  is  not  j^oor  559. 
obliged  to  give  bond  to  the  value  c^  the  land ;  for  then  the  sense  S.  C.  Roll, 
of  the  award  must  be  supplied  by  averment:  now  if  it  hath  the  R|^>S7i. 
credit  of  a  judgment,  there  can  be  no  interpretation  made  of  the  Ytav's^/^fThe 
award,  but  by  the  words  of  the  award  itself;  for  if  it  receives  oartaintfof  an 
its  meaning  from  any  matters  out  of  the  award,  the  mind  of  the  award  may  be 
arbitrators  is  only  guessed  at,  and  not  expressed :  but  the  parties  jacbed  of  ao» 
intended  to  be  obUged  only  by  what  the  arbitrators  themselves  «>™ng  to  a 

Vol.  I.  U  declare 
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common  in-  declare  to  be  their  award  ;  and  were  the  bond  to  be  according 
tent,  and  a)n-  ^q  ^jjg  value,  they  cannot  assign  their  power  to  any  person  to 
to^a°ncuL     assess  the  value. 

sonable  presumption  :  therefore,  where  the  submission  was  in  general  terms,  **  of  all  actions, 
&c.,"  and  the  arbitrator  recited  onCf  which  was  in  fact  depending,  referring  to  the  submission, 
as  authorising  him  to  determine  it,  the  award  was  hoi  den  sufficiently  certain,  for  there  was  no 

Erobable  presumption  of  any  other  cause  of  complaint,  the  parties  not  having  desired  to  be 
card  upon  any  more  than  that  one.    Hawkins  y.  Coclough,  1  Burr.  274.] 

Cro.  Jac.314.  So  if  the  arbitrators  award  that  one  party  shall  give  security 
p!"°®  T'^ir  ^  ^'^^  other  for  the  payment  of  16/.,  this  is  not  a  good  award, 
S«.  S.  C.  because  it  does  not  appear  what  security,  whether  by  bond  or 
s  Stra.  1024.    otherwise. 

S.  P.  An  award  to  enter  into  an  obligation  for  the  payment  of  a  sum  of  money,  without 
inendoning  the  sum,  is  yoid  for  uncertainty.  Ley.  88.  Sid.  270.  ||An  award,  finding  a  debt 
due,  but  containing  no  order  to  pay  it,  cannot  be  enforced  by  attachment.  Edgell  v.  Dall>- 
more,  3  Bing,  654.|| 

Simmondsy.         ||But  in  a  case,  where  the  arbitrator  awarded  that  the  de- 

Swame,  fendant  should  pay  to  the  plaintiff  a  certain  sum,  to  be  paid,  or 

secured  to  be  paid,  within  a  week  from  the  award,  and   the 

plaintiff  assigned  a  breach  that  the  defendant  did  not  within  a 

week  pay,  or  secure  to  be  paid,  4"^.,  the  court  held  the  award 

sufficiently  certain,   and  gave  judgment  on  demurrer  for  the 

plaintiff. 

Lawrence  y.  An  award  that  A.  or  B.  shall  do  an  act  is  bad  for  uncertainty.  || 
Hodgson,  1  Yonnge  &  J.  16. 

Roll.  Abr.  264.       If  the  condition  of  an  obligation  be  to  submit  to  an  award  all 

^  d  A  h  ***^    controversies  between  A.  and  B.,  and  an  award  is  made  that^. 

Stile  565.^S.'c*  ^^'^  permit  B.  to  enjoy  certain  leases  of  lands  purchased  from 

*  J.SL,  and  that  B.  shall  pay  the  rents,  and  perform  the  covenants, 

and  deliver  to  A.  a  true  copy  of  the  leases,  and  pay  the  arrears  to 

the  time  of  the  purchase  from  J,  5.,  this  is  a  good  award  as  to 

the  rents  and  covenants,  though  not  particularly  specified ;  for 

thougli  generally  it  is  true  that  an  award  is  to  be  interpreted  bv 

its  own  words,  and  not  by  any  matter  out  of  the  award,  which 

doth  not  appear  in  the  words ;  yet  when  the  words  of  an  award 

have  relation  to  things  certain,  out  of  the  award,  these  things 

may  be  averred ;  for  that  is  the  express  mind  of  die  arbitrators, 

which  they  have  expressly  referred  to ;  but  as  to  the  arrears  the 

award  is  void,  because  they  have  not  referred  to  any  matter 

that  falls  it  hin  the  cognizance  ofB.j  for  he  cannot  compel  A^ 

or  J.  5.  to  set  the  time  of  the  purchase;  and  an  award  ot  what 

cannot  be  certainly  done  is  not  a  certain  determination. 

Roll.  Abr.  1267.       If  an  award  be  that  one  shall  acquit  the  other  of  an  obligation 

p.  8.  March,      of  2001.  aut  eo  circiter^  and  the  party  is  bound  in  an  obligation 

18.  S.  C.  of  .105/.  out  eo  circiter^  this  is  a  good  award. 

Roll.  Abr.  S65.       If  an  award  be  that  one  shall  pay  the  other  6/.  on  the  twenty- 

p.  6.  254.  first  biJdai/y  and  that  the  other  shall  release  his  right  in  certain 

p.  IS.  "»*[*•     l&nds  pradict,  primo  die  Mali,  omitting  vicesimOf  not  good,  be- 

nings.  Yelv.97.  ^^^^  there  was  not  any  such  former  day  before  mentioned,  and 

S.  C.  Brownl.    so  the  mind  of  the  arbitrators  not  understood. 

98. 8.  C.   Cro.  Jac.  149.  S.  C. 

RoIL  Abr.  S6J.       If  an  award  be  znade  between  A.  and  B.  touching  certain  quar^ 

ters 
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ters  of  malt  delivered  by  A.  to  B.f  that  B.  shall  pay  to  ^.  so  Hurst  and 
much  for  every  quarter,  as  a  quarter  of  malt  was  tnen  sold  for,  ^•'''*'«^^ 
this  is  void;  because  not  said  at  what  market  price;  for  one 
market  may  be  much  dearer  than  another. 

[An  award,    ^^  that  the  defendant  shall  deliver  certain  goods  Cockson  v. 

particularly  named,  and  three  boxes,  and  several  books,  with-  Ogle,  i  Lutw. 

out  naming  the  books,"  is  uncertain :  the  books  should  have  ^^^ 
been  particularly  described,  unless  it  had  been  said  that  the  books 
were  within  the  boxes,  by  which  they  would  have  been  su£Bciently 
ascertained.     So,  an  award  ^^  that  one  of  the  parties  shall  de-  Bedam  v. 
*'  liver  up  to  the  other  a  certain  writing  obligatory,,  or  a  certain  Clarkson, 
**  bill  obligatory  which  he  had  before,"  is  altogether  uncertain,  *  ^*  R«yn>- 
for  it  does  not  say  of  what  sum,  or  of  what  penalty  the  bond  is, 
or  of  whom  it  was  obtained.] 

If  A.  and  B.  merchants,  and  C.  and  D.,  with  all  the  other  Roll.  Abn  849. 
owners  and  mariners,  submit  to  the  award  of  J.  &,  concerning  a  ^^^It^'an 
ship  taken  by  way  of  reprisal,  and  A»  and  B.  enter  into  an  obli-  ^^  ' 
gation  on  one  side,  and  C  and  D.  on  the  other  side,  and  1000/. 
is  awarded  to  C,  and  2).,  to  the  use  of  themselves  and  the  rest  of 
the  owners  and  mariners,  this  is  a  good  award,  though  every 
man  has  not  a  certain  allotment,  for  C.  and  2).  submit  jointly  in 
the  name  of  the  rest ;  and  therefore  an  award  of  any  thing  to 
them  as  one  person,  without  subdivision,  is  good ;  and  C.  and 
D.  being  intrusted  for  the  rest,  they  are  bound  to  make  a  reason- 
able division ;  if  not  at  common  law,  at  least  in  Chancery. 

If  an  award  be  made  that  A  shall  pay  B.  his  day's  work,  and  9  Sand.  S99. 
task  work,  and  B.  shall  then  pay  25/.  to  A.,  and  then  they  shall  ^9^  ^^ 
make  each  other  general  releases,  this  is  a  void  award,  and  can-  ^J^/s^q^  ' 
not  be  helped  by  averment  that  he  paid  such  a  certain  sum  for 
day's  work  and  task  work;  because  the  award  is  void  in  itself, 
by  not  settling  the  certain  sum ;  and  if  that  is  void  upon  which . 
the  subsequent  payment  and  releases  are  to  be  made,  the  whole 
award  must  be  void. 

An  award  is  made  of  40^.  and  mutual  releases ;  but  if  it  shall  ^^°^  ^* 
appear  to  the  arbitrators  that  one  of  them  stands  obliged,  4rc»  ^o"  J^584* 
that  then  so  much  shall  be  deducted,   this  makes   the  whole  p^i^,  145, 
award  void ;  for  it  is  uncertain  how  much  will  be  due;  but  if  the  S.  C. 
award  had  been  that  if  any  bill  of  debt  appears  to  such  a  sum, 
that  this  sum  certain  should  be  deducted,  this  perhaps  would 
have  been  a  good  award;  and  though  he  awards  mutual  releases, 
which  would  make  a  finid  end  of  ally  yet  it  appears  it  was  to  be 
after  payment;  and  therefore  that  part  of  the  award  shall  not 
stand  alone,  for  that  is  contrary  to  the  intent  of  the  award  i  so 
if  the  arbitrators  make  an  award  with  Si  proviso  {a)  at  the  end  OOKinge  y. 
of  it,  that  if  they  do  such  an  act  the  whole  award  shall  be  void,  ^^^  ^  ^^ 
the  whole  award  is  void ;  for  the  award  ought  in  present  to  be 
certain. 

An  award  that  one  shall  pay  part  of  the  charge  of  the  voyage,  Rol].  Abr.s5i. 
and  allow  his  part  of  the  loss  tnat  shall  come  to  the  ship  upon  pL  14.    An 
account,  is  good ;  for  it  may  be  reduced  to  certainty^  ■JfJJ^  SnS* 

AaU  account  with  the  other,  not  cood,  because  the  matter  not  settled.    Fits.  Abr.  tit. 

U  2  Awttrd, 
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Award,  57.  An  award  that  one  shall  pay  a  moiety  eujtudmn  debiH,&c.  held  not  sood,  for  the  un- 
certainty. Roll.  Abr.  263.  Quaref  kiAvide  6  Mod.  R.  251.  where  an  award  that  joint-tenants 
should  make  partition  by  mutual  conveyances,  though  it  did  not  point  out  what  part  each  of 
the  parties  was  to  have,  was  holden  good.  ||See  Cargey  y.  Aitcneson,  2  Bam.  &  Cres.  170. 
sBing.  R.199.II 

Wohlenbefg  gSo  also  an  award  that  two  parties  should  pay  a  certain  debt 

v-Xageman,      j^  proportion  to  their  several  shares  in  a  certain  ship,  without 

specifying  what  those  shares  were,  was  held  sufficiently  certain, 

since  there  was  no  dispute  referred,  as  to  the  amount  of  the 

shares. 

^^®  y*  Hoy-        So  an  award  which  directs  an  executor  to  pay  a  sum  out  of 

4^Dow"&R.      ^^^^9  ^^^  which  does  not  determine  whether  he  has  assets,  is  not 

814.    '  yoid  for  uncertainty. 

Dicasv.  Jay,  So  where  the  declaration  contained  eleven  special  counts  for 

sBing.  281.      negligence,  and  also  common  counts  for  money  paid,  4^.  and  the 

arbitrator,  under  an  award  of  nisi  prius^  found  that  the  plaintiff 

had  good   cause  of  action  for  2SL  14^.  lO^/.,  and  directed  a 

verdict  to  be  entered  up  for  that  sum,  it  was  held  sufficiently 

certain.! 

Dyer,  242.  If  the  submission  be  of  200  acres,  called  Kelsiome  Ling^  and 

RolL  Abr.  265.  j}<^q  award  be  concerning  the  waste  lands  in  the  town  of  K,  this 

^'  ^'  award  is  void,  and  cannot  be  helped  out  with  an  averment ;  so  if 

money  be  awarded  to  be  paid  by  one,  and  it  is  not  said  in  satis- 
faction of  what  he  owes  the  other,  that  cannot  be  averred. 
Stile,  28.  If  an  award  be  that  one  of  the  parties  shall  pay  to  the  other  so 

Five  pounds      much  as  is  due  in  conscience,  this  is  a  void  award, 
awarded  for 

quit-rents  and  other  small  things,  void  for  the  uncertainty.  Mnrch,  144.*    An  award  to  pay  so 

much  money  as  such  land  is  worth,  void  for  uncertainty.   Skin.  248.  arguendo,    [In  the  case 

from  March  an  infant  was  concerned.] 

*  Qti.  If  it  is  a  final  payment  ? 

6  Mod.  R.  244.  If  ^  commits  A  nuisance  to  B.  by  erecting  scaffolds  on  his 
Salk.  76.  own  ground,  and  the  arbitrators  award  that  the  scaffolds  shall 

*  f^^R^^®'  be  removed,  it  must  be  understood  that  they  are  to  be  removed 
1076".  Arno'te  ^V  ^'  ^^  whose  grounds  they  are ;  for  though  any  person  may 
and  Breame;  by  law  remove  a  nuisance,  yet  the  arbitrators,  who  are  judges  of 
by  three  equity  as  well  as  law,  must  be  understood  to  intend  it  of  him  who 

^jS^?'^!^"'*  committed  the  nuisance,  and  therefore  the  award  not  void  for 
who  se;m*ed      uncertainty, 
of  a  contrary  opinion. 

Beale  V.  Beale,  An  award  to  pay  the  charges  of  such  a  suit,  is  good ;  because 
Cro.  Car.  383.  it  is  the  intent  of  the  arbitrators  it  should  be  reduced  to  a  cer- 
^*""?°  ^'  ^*'  tainty  by  the  attorney's  bill,  who  is  the  only  person  that  can  know 
VwlTiist.     Ae  certainty,  (a) 

Linfield  v.  Feme,  3  Lev.  18.  But  vtde  3  Lev.  414.,  where  the  award  was  to  pay  all  expenses 
of  a  suit,  and  all  reasonable  expenses  circa  tectum  prod: ;  and  it  was  admitted  per  eur,  to  be 
void  for  uncertainty;  but  to  pay  such  costs  or  charges  as  the  master  orprothonotarv  shall 
tax,  has  always  been  held  good.  Sid.  358.  Carth.  156.  2Wils.267.  1  Barnard.  K.  B.  463. 
(a)  And  the  proper  officer  of  the  court  may  tax  it.  ||Cargey  v.  Aitcheson,  2Bam.&C  170. 
9  Bing.  R.  199.|| 

Salk.  69.  pi.  1.  An  award  was,  that  one  of  the  parties,  he,  or  his  executors, 
Ld.  Raym.         should  release ;  and  my  Lord  Holt  inclined  to  think  that  it  may 

be  construed  that  he  and  his  executors  should  release. 

[An 
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CAn  award  *^  that  the  one  shall  seal  and  deliver  a  demise  to  Wats  r. 
"  the  other,  or  his  assigns,  is  certain  enough ;  it  shall  be  under-  ???P'*  ^  ^^' 
**  stood  to  himself." 

An  award  ^^  that  the  plaintiff  shall  pay  the  defendant  a  certain  ^^^^  y 

sum  on  a  particular  day,  and  that  then  the  defendant  shall  Hodpes,'  i  Ld. 

reassign  the  land  mortgaged  to  him  by  the  plaintiff,"  is  suf-  Raym.  394. 
ficiently  certain,  though  it  do  not  say  for  what  term  the  re- 
assignment shall  be,  whether  for  years,  life,  or  in  fee;  for  it 
shall  be  understood  to  be  for  the  whole  interest  mortgaged. 

It  is  no  bjection  to  an  award  that  it  is  conditional,  as  that  one  Ferser  y. 
of  the  parties  shall  enjoy  ai  house  for  three  years  and  a  half,  and  P^oud,  Cro. 
shall  pay  his  rent  every  half  year ;  and  that  if  he  fail  in  payment,  £  Jj^^p 
the  award  for  the  enjoyment  of  the  house  shall  be  void.     So  (a)  s  Lev.  is? 
that  he  shall  pay  the  other  10/.   on   condition  that  each  shall  Kyd,  156. 
acquit  the  other  {a) ;  for  it  shall  betaken  as  a  positive  injunction 
that  they  shall  acquit  each  other. 

So  it  may  be  made  with  a  penalty  to  attach  on  the  nonper-  Sfr  Jfi 
formance  of  a  preceding  part ;  L  to  pay  12^  on  two  several  days,  ^^f^. 
and  on  de&ult  of  payment  the  first  day,  to  pay  the  whole  12/. 
immediately  after* 

Where  it  is  left  to  a  subsequent  event  to  ascertain  precisely  the  Collet  v. 
thing  awarded,  it  will  be  sufficient  if  that  event  must  necessarily  ^^'^^ipfj^®*** 
happen ;  as  if  the  submission  be  with  respect  to  a  way  leading  y^Qoddard^^ 
to  a  house,  and  the  award  be,  that  the  one  shall  give  a  bond  of  YTerm  R.  75. 
3002.  to  the  other,  payable  at  three  years'  end ;  and  in  case  the  ^torke  v.  De 
way  be  taken  away,  then  that  he  shall  pay  less  by  a  certain  sum,  p"'^' «'  ^^*^®** 
and  if  not,  a  certain  sum  more.  ^^ 

An  award  in  the  alternative,  that  the  party  shall  do  one  thing  Kyd,  isl* 
or  another,  is  not  liable  to  the  objection  of  uncertainty;  for  ^%]['¥^^^** 
when  he  has  done  one  of  the  things  he  has  performed  the  award;  L^tw  545*^' 
as  if  the  award  be  that  he  shall  deliver  up  to  the  other  party  a  s.  C.  ||See' 
certain  deed,  or  pay  him  50/.,  and  such  an  award  in  the  alterna-  Stmmonds  v. 
tive  seems  to  be  the  best  mode  of  compelling  a  party  to  exert  him-  Swainc, 
self  to  procure  the  performance  of  what  is  not  immediately  in  his  ^  T*""'*  ^^^-ll 
power.] 

8.  tl  ought  to  be  equal  and  mutually  satisfactorifi 

Awards  most  not  be  on  one  side  only ;  this  must  be  understood  Roll.  Abr.  S53. 
thus ;  that  all  controversies  being  between  two  parties,  that  which  s  Co.  98. 
is  awarded  to  be  done  to  one  must  be  an  advantage  to  both,  so 
as  to  end  the  controversy^  and  discharge  one,  as  well  as  give 
satisfiiction  to  the  other ;  mr  if  it  doth  not,  it  is  manifestly  unjust ; 
and  therefore,  whenever  it  appears  to  the  court  that,  notwith- 
standing the  award,  the  thing  remains  a  duty  as  before,  and  is 
not  discharged,  that  apparently  is  an  award  on  one  side,  and  con*^ 
sequently  is  void ;  not  that  where  one  party  is  by  the  award  to 
have  something  paid  him,  or  the  like,  and  not  the  other,  that  that 
award  should  be  naught ;  for  perhaps  nothing  may  be  due  to  him^ 
and  he  might  be  the  only  trespasser  in  the  case. 

Thus  in  case  of  a  trespass  submitted,  the  arbitrators  award  that  RoIL  Abr.  ss^^ 

U  S  one 
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f^^k^^'^^'  ^^^  *h*U  pay  die  other  SL  this  is  void,  because  only  on  one  side ; 
award  be  S^  ^^  ^^  ^*  "°^  ^'^  ^^^  what,  and  so  the  trespass  is  not  discharged, 
the  obligor  in  ^^^  ^^^^  ^^^  other  party  hath  no  advantage  by  the  award :  but  if 
a  nnglebond  it  were  awarded  de  et  super  pr^emissis^  it  would  be  well  enough ; 
•hall  pay  the  likewise  if  the  award  had  been  that  he  shall  pay  3/,  for  a  trespass, 
hi^^n  no  ^^  ^^  ^eeii  good,  and  yet  one  only  was  to  do  an  act,  but  then  the 
award, without  trespass  by  that  award  had  been  discharged,  {a) 
■ayin^  that  he  should  be  discharged ;  for  paymentt  without  a  discharge  and  acquittance,  will 
not  discharge  a  single  bond.   Hob.  49. 

p^i  AK^*  ^'  ^^^  ^'  submit  all  actions  had  by  A.  against  £.,  and  all 

S^alfBut  if'*  actions  by  B.  against  A.^  and  the  arbitrators  award  that  A.  shall 
the  award         8^  quit  of  all  actions  had  by  B»  against  him,  this  is  naught;  be- 
recite  a  tres-     cause  they  say  nothing  as  to  the  other  actions, 
pass  committed 

by  the  plaintiff  against  the  defendant,  and  another  by  the  defendant  against  the  plainti^  and 
for  that  reason  order,  ''  that  the  one  shall  be  quit  against  the  other,  and  the  other  against 
**  him;"  the  objection  of  want  of  mutuality  will  not  lie  against  it.  7  H.  6.  41.  21  H.6.  9. 
S8  H.  6. 39.    firo.  Arbitrament,  p.  33, 

Cro.  Jac.  914.  ^^  award  that  one  should  have  such  trees,  and  that  the  other 
An  award  was  should  give  him  security  to  pay  16/.,  is  void;  because  it  is  not 
made  that  one  certain  what  security ;  and  then  that  part  of  the  award  being  void. 
Si  Id^^**  the  other  part  must  be  void  too;  for  else  it  would  be  an  advantage 
bound  with       to  one  only. 

sureties,. such  as  the  other  should  approve,  in  the  sum  of  150/.,  to  be  paid  him  at  such  a  time, 
and  that  they  should  seal  mutual  releases ;  and  the  court  inclined  that  the  award  was  void ; 
for  if  the  partv  did  not  like  the  sureties  he  was  not  to  seal  a  release,  so  it  is  but  an  award  of 
one  side.  3  Mod.  S78,  875.  ||But  see  Simmons  v.  Swaine,  L  Taunt.  549.,  that  an  award  to 
pay  money,  or  give  security  for  it,  is  good.|| 

Roll.  Abr.  959.      If  one  party  alone  be  ordered  to  do  something,  and  nothing 

else  appears  to  the  court,  it  shall  be  presumed  that  he  alone  was 
the  wrong-doer,  and  the  award  is  good,  if  it  appears  that  he^is 
by  the  award  discharged  of  all  actions  that  might  be  brought 
against  him  for  that  wrong;  but  when  it  appears  that  the  ari>i- 
trators  desiflrn  both  parties  satisfaction  for  the  wrong  done  each 
of  them,  there,  if  the  satisfaction  designed  one  be  not  well 
awarded,  the  whole  shall  be  void  for  the  partiality. 
likLiSU  A  naked  award  is  no  good  plea  in  trespass,  unless  something 

be  awarded  to  the  plaintiff  in  amends;  for  if  there  be  no  trespass, 
there  is  nothing  about  which  an  award  can  be  made ;  and  if  there 
be  one,  and  tne  arbitrators  do  not  award  satbfaction,  they  do 
not  act  according  to  the  design  of  their  institution,  for  they  are 
not  indifferent,  and  so  there  is  no  good  award. 
2d.iNd.  If  trespass  be  of  beasts  taken  and  determined,  and  they  arbi- 

^  *V^^^  ^'^^  ^^  ^^^  owner  shall  have  the  beasts  again,  this  is  void,  for 
SaU^^^M^  it  is  against  natural  justice  to  give  him  his  own  again,  without 
oel  of  his  own  satisfaction  for  the  unjust  taking  and  detention, 
goods.  Fide  I  Roll.  Abr.  353.  If  an  award  be,  that  whereas  the  parties  are  indebted  each' to 
die  other  40^  they  should  acquit  each  other,  a  good  award ;  the  same  law  where  each  have 
done  the  other  a  trespass.   Roil.  Abr.  258. 

Roll.  Abr.  253.       An  award  that  one  shall  go  to  Borne  or  J^auTs,  not  goody 

because  to  nobody's  advantage. 
«&4. 44.  An  award  that  two  shall  intermarry,  no  good  award,  for  that 

ought 
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ought  to  be  at  the  parties'  choice;  and  the  bodies  of  the  parties  Roll.  Abn2S2. 
are  not  submitted  to  the  power  of  the  arbitrators. 

If  the  award  give  satisfaction  for  slanderous  words  spoken  of  Sid.  178.    If 
a  man  about  a  crime  which  it  appears  was  pardoned,  that  award  **>«■«  ^  »» 
is  void ;  for  if  the  crime  be  pardoned,  no  harm  could  come  to  ^^auVay^w  "^ 
him  by  speaking  them,  therefore  the  award  is  anequal.  much  money 

for  costs  in  a  suit  for  words,  the  words  must  be  shewn,  otherwise  it  doth  not  appear  that  the 
award  is  just  and  equal.  Sid.  18.  Fi^  2  Vent.  242.  this  case  cited;  and  there  the  court 
seemed  dissatisfied  witn  this  opinion,  and  said  that  Siderfin  was  but  a  young  reporter. 

If  an  award  be,  that  if  one  will  make  his  law  that  he  did  no  46  E.  3. 17.  b. 

trespass,  that  then  he  shall  go  quit,  it  is  not  good,  for  that  cannot  }^\^'?i^''', 
Ka  .li^^^^j  •     u        r  ^'^    ^  r      '^  °  ^  ^    .1.      Roll.  Abr.  261. 

oe  pleaded  in  bar  of  an  action ;  for  it  supposes,  contrary  to  the  Dygf  355, 

submission,  that  there  waa  no  trespass ;  neither  can  it  be  averred 
that  the  award  was  for  the  same  trespass  the  action  was  brought 
for,  for  it  supposes  no  trespass. 

There  are  controversies  between  A.  and  S.,  and  A,  and  C,  as  Cgrth.  412. 

attorney  to  B.  submit  to  an  award,  the  arbitrators  award  so  much  Bacon  and 

money  to  A.,  and  that  A.  and  C  shall  release  to  each  other,  to  Dubarry.  Salk. 

the  use  of  each  other;  this  is  void,  because  the  award  is  on  one  Jd*  J?i*^*  ^4^* 

side;  for  A  cannot  take  advantage  of  the  release,  for  that  is  to  gkin  6^79. 

the  use  of  C.  Comb.  439. 

12  Mod.  129.  1  Wils.  28.  58. 

The  award  may  be  beneficial  to  the  party,  though  a  thing  is  3  Leon.  62. 
awarded  to  be  done  to  a  stranger  to  the  submission ;  as  if  the  But  an  award 
arbitrators  award  that  one  of  the  parties  shall  pay  money  to  the  J^  |^^  ™e  °*^ 
servant  of  the  other.  stmngeMs  said 

to  be  void.  Roll.  Abr.  247.  But  vide  Salk.  74.  pi.  13.,  where,  by  Holt,  it  is  good,  and  shall 
be  intended  for  their  benefit.  But  an  award  that  the  parties  shall  in  such  proportion  dis- 
chai^  a  debt  by  bond  in  which  they  are  iointly  bound,  is  good,  though  the  obligee  be  no 
party  to  the  submission.  Roll.  Abr.  247.  If  two  brothers  submit  to  arbitration,  and  one  of 
them  is  awarded  to  pay  so  much  to  his  mother  yearly,  this  is  good  j  for  the  payment  being  to 
be  made  to  his  mother,  shews  it  to  be  a  benefit  to  him.  Salk.  74.  No  judgment  was  given  in 
thb  case. 

If  an  award  be  to  pay  so  much  money  in  discharge  of  all  2  Roll.  R.  1 . 

actions,  a  release  shall  be  intended  to  be  awarded,  unless  the  f^"[  we  Ni-  ^ 

contrary  be  shewn  on  the  other  side.  ^i^  'firow'nL* 

58.    Hob.  49.]    An  award  is  made  super  prennum^  that  one  shall  pay  20^  to  the  other  at  Mi- 
ckaeinuu  nejLt,  and  then  the  other  shall  release  to  him  all  actions  personal ;  this  shall  be  under- 
stood a  release  to  the  time  of  the  award,  not  till  Michaelmoi  next.    Roll.  Abr.  256. 

[An  award  that  all  suits  shall  cease,  is  equivalent  to  an  award  Strangford  v. 
of  a  release.  ^^^  ^  ^^^' 

228. 

So  that  all  "  controversies  "  shall  cease,  and  that  the  one  shall  ,  d  «  *  w  ^^ 
pay  12i^  to  the  other,  although  he  have  nothing  given  to  him.       Abr?(k)  10,' 

Harrb  v.  Knipe,  1  Lev.  56. 

An  award  was  made    *^  of  and  upon  the  premises,''  that  one  Roll.  Abr.  254. 
should  pay  the  other  \Ql.  at  a  certain  day,  and  that  the  parties  P-  ^^'J^^' 
aforesaid  shall  continue  in  love  and  friendship  as  formerly;  it  P^^^  wiSoot 
was  holden  to  be  an  award  on  both  sides,  and  that  it  should  be  the  words  ■'of 
intended  in  satisfaction  of  all  matters  between  the  parties,  more  ^and  tipon  the 
eqMdally  as  it  was  said,  that  the  parties  should  be  friends  as  ''premises,'* 
fbrmerlv.  *"     *"  award 

^*  would  now  be 

cenddered  concltuive,  unless  it  was  clearly  shown  that  other  matters  were  brought  before  .the 
arbitrator,  on  which  he  had  made  no  award.    Gray  v^Gwennapj  l  Darn.  &  Aid.  106.|| 

U  4  An 
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Ormelade  v.  An  award  «  that  the  one  shall  pay  10?.  to  the  other  in  satis- 
3S^i  H^^.  «.*  "  faction  of  a  trespass,"  is  good :  for  both  parties  have  benefit, 
1  Freem.  935!  ^^  ^^^^  receiving  money,  and  the  other  being  discharged  of  the 
see.  (a)  Hop.  wrong.  So  an  award  <^  that  one  shall  pay  so  much  /or  arrears 
pcTT.  Hackett,  «<  of  rent  (a),"  the  word  Jbr  implying  that  it  is  to  be  in  satisfac- 
(ft)  HawUns  v  ^^^  ^^  ^^^  arrears.  So  for  having  made  the  first  breach  in  the 
Coclough,  *  law,  implies  that  the  sum  awarded  shall  be  taken  in  satisfaction.(i) 
1  Burr.  977. 

Elliott  V.Che-  An  award  recited  that  there  had  been  considerable  dealings 
^1^  Lutw.       between  the  plaintiff  and  the  defendant,  that  the  plaintiff  had  paid 

to  the  defendant  all  his  demands,  and  that  40/.  were  due  to  the 
plaintifi^  and  then  ordered  that  the  defendant  should  pay  that 
sum  to  tlie  plaintiff.  It  was  holden  that  the  recital  of  the  deal- 
ings between  the  parties,  and  of  the  payment  by  the  plaintiff  of 
all  that  was  due  on  his  part,  implied  that  the  payment  of  the 
40/.  by  the  defendant  was  intended  to  be  in  fiill  satisfaction  of  the 
debt. 
Kfd,  159.  It  seems  now  not  to  be  necessary  that  an  award  should  express 

Tbmlinion  v.  that  a  sum  awarded  to  be  paid,  or  an  act  to  be  done,  in  favour 
R«o*  MsT^"'  of  one  of  the  parties,  shall  be  in  satisfaction ;  or  that  it  should 
Cooper  V.  contain  any  equivalent  terms :  a  discharge  to  the  other  must 
HiTBty  Lutw.  necessarily  be  presumed  from  the  payment  of  the  sum,  or  the 
539.  performance  of  the  act.] 

4.  li  must  be  of  a  TAing  lawfid  and  possible* 

RoIL  Abr.S48.  If  the  arbitrators  award  a  thing  impossible  ex  naturd  rei,  it  is 
(c)  If  they  void(c);  but  if  they  award  a  thing  which  cannot  be  done,  but 
award  a  sum  not  in  the  nature  of  the  act  itself  contradictory  or  repugnant, 
^  pidd^L^a  ^**  ^^y  ^  *  BP^  award  (d) ;  for  there  is  no  construction  to  be 
day  past,  it  is  znade  of  the  award,  but  by  the  words  thereof, 
void.  8  E.  4.  1.  b.  If  tfae^  award  that  a  man  shall  make  an  obligation  immediately,  this  is 
no  good  award;  for  drae  is  required  to  the  making,  is  E.  4.  21.  But  quare^  and  vide 
S  Brownl.  811.  and  Salk.  69.  pi.  1.  (d)  As  an  award  that  one  shall  pay  30^.  where  be  hath 
not  SOrfi  is  good,  for  no  contradiction  appears  in  the  award  itself.  19  E.  4.  1.  Awards  that 
one  shall  turn  the  river  of  Thames,  kUl,  steal,  foige  a  deed,  &c.  are  void.    Co.  Lit.  206. 

Roll.  Abr.846.      If  an  award  be  that  one  shall  make  a  feofiment  to  another  of 

an  acre,  and  immediately  after  deliver  the  charters ;  this  is  good, 
because  they  may  be  delivered  in  the  same  instant. 
Leon.  si6.  An  award  that  a  stranger  shall  do  an  act  is  void  (e),  because 

HaS^^**      another  in  his  natural  freedom  is  not  supposed  within  my  power. 

Moor,  5.  859.  (e)  But  an  award  to  do  an  act  to  a  stranger  is  good,  because  it  obliges  only  to 
an  endeavour;  and  this  shall  be  supposed  to  be  for  the  other  party's  benefit.  Leon.  140. 
10  Co.  131,  Roll.  Abr.  249.  Roll.  Rep.  270.  An  award  to  be  obliged  by  sureties,  void  as  to 
the  sureties,    S  Sand.  557. 

Roll.  Abr.  249.  An  award  to  levy  a  fine  is  good ;  for  though  it  is  an  act  of  the 
^aton!rshaIl  ^"'^  V^^  ^7  ^^^  ^^^  ^^^  public  justice  of  the  kingdom  it  is  not 
surrender  his  f^  ^  refused  to  any  man ;  but  if  the  award  be  to  command  the 
copyhold  into  justices  to  do  ity  this  is  no  good  award,  for  the  parties  in  effect 
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pray  leave  to  agree  from  the  king  himself  which  is  quite  different  the  hands  of 

from  the  natore  of  a  command.  *^^,^^  ^JT 

nants  ot  a  tatk* 

nor,  who  shall  present  it,  is  good.    Roll.  Abr.  S47. 

An  award  to  pay  so  much  apud  domum  J*  S.  good;  for  be  is  Roll.  Abr. 249* 
not  bound  to  pay  it  in  the  house,  but  as  near  as  he  can  to  it;  Cr    C^^ae 
or  it  shall  be  intended  a  common  inn,  and  if  the  pai*ty  will  not  2  Bulstr.'^o. ' 
let  him  pay  there,  it  has  been  said  that  the  endeavour  is  suffi-  Freem.  305. 
cient,  for  tney  cannot  award  any  thing  that  will  make  the  party  ^  1^^*  1^5. 
a  trespasser. 

I  If  an  arbitrator  on  a  reference  of  differences  between  a  lessee  Alder  y.Savill, 
and  a  neighbouring  land-owner,  award  that  the  lessee  shall  do  ^  Taunt  454. 
an  act  for  the  benefit  of  the  neighbour,  which  would  be  waste  on 
the  estate  of  the  lessor,  this  award  is  bad. 

And  no  court  will  enforce  an  award  which  directs  a  party  to  ^  Swanst  R. 
do  an  act  which  is  criminal.)  ^^* 

An  award  that  one  of  the  parties  should  discharge  the  other  Jpncs,  431. 
of  a  bond  in  which  both  were  bound  to  a  stranger,  is  a  good  faJ^Xndn 
award ;  for  it  shall  be  intended  that  the  money  was  to  be  paid  at  by  stat.  4  Ann. 
a  day  to  come ;  and  therefore  he  might  then  tender  it  and  acquit  c.  i6.  §  12. 
the  other;  and  if  the  day  of  payment  be  past,  he  may  pay  the  payment  after 
penalty,  and  compel  the  other  to  give  a  release,  in  a  court  of  prfnciwil  and 
equity,  (a)  interest  is 

good. 

An  award  that  one  of  the  parties  shall  dischai^  the  other  from  i  Mod.  R.  9. 
his  undertaking  to  pay  a  debt  to  a  third  person,  a  good  award ;  Beckett  and 
for  by  the  award  he  is  set  in  the  place  of  the  other  person,  and  Baylor. 
the  creditor  upon  payment  is  compellable  in  equity  to  give  a 
release. 

An  award  the  tenth  day  of  the  term  to  stay  the  suit,  and  judg-  Yelt.  ss. 
ment  given  in  the  action  that  term ;  in  an  action  for  nonper-  ^^'if"^ 
formance^  and  noti  assumpsit  pleaded,  it  was  moved  in  arrest,      ^^ 
that  every  judgment  given  was  as  of  the  first  day  of  the  term, 
and  so  the  award  to  stay  the  suit  then  was  altogether  impossible ; 
but  it  was  holden  that  though  this  might  have  been  a  good 
objection  upon  a  special  demurrer,  where  it  is  shewn  for  cause, 
yet  now  the  court  must  give  judgment  on  this  record  only ;  and 
It  doth  not  appear  on  this  record  when  judgment  was  given  on 
the  other. 

If  A.  and  B.  submit  to  the  award  of  J.  &,  and  he  awards  that  s  Vent.  S49^ 
As  shall  pay  to  B.  SO/,  within  two  months  next  following,  and 
that  upon  payment  thereof  they  shall  give  mutual  releases  to  one 
another,  and  within  the  said  two  months  B.  dies,  the  money  shall 
be  paid  to  his  executor,  who  thereupon  must  release,  tor  the 
award  creates  a  duty. 

5.  It  must  hejinal. 

An  award  may  be  good  for  part  only,  but  then  it  must  be  final  19  H.  6.  d^# 
as  to  that  part  8.  E.  4. 10. 

An  award  that  all  suits  shall  cease  is  a  final  award  (&) ;  so  an  (6)8Med.997« 
award  that  one  of  the  parties  shall  not  sue  «i  obligation  (c) ;  for  Eq.  Cat.  Abr. 

this 
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48.  Barnes, .^6.  this  amounts  to  an  extinguishmetit  of  the  debt.  An  award  that 
n'^^itn^'  *  ^"*'  ^^  Chancery  shall  be  dismissed,  a  fin^  award  (d);  so  if 
10S4.  That  all  ^^^  arbitrator  award  a  retrasit  {e) ;  an  award  that  one  shall  not 
manner  of       prosecute  nor  proceed  in  such  a  term,  seems  to  be  :good  {g) ;  but 

fireceedmgs      an  award  that  one  of  the  parties  shall  be  nonsuit  is  not  good, 
df^  ^       because  the  party  may  begin  again  (A) ;  so  that  each  party  shall 
hw  shall  beT    discontinue  their  actions  which  they  have  against  each  other  (t) ; 

no  farther  pro-  for  this  is  not  a  final  determination.] 
secutedy 

holden  not  to  be  final :  but  see  6  Mod.  34.  cont.]  (c)  Roll.  Abr.  54.  (d)  Salk.  75.  pi.  17. 
6  Mod.  S51.  ||See  Pearse  v.  Pearse,  9  Bam.  &  C.  484.  acc.\\  (e)  5  H.  7.  22.  (g)  Cro.  Jac. 
595.  (h)  19  H.  6.  36.  Roll.  Abr.  540.  6  Mod.  282.  S.  P.  admitted,  (t)  5  H.  7.  29.  [An 
award  **  that  each  of  the  parties  should  pay  his  own  charges  at  law,  and  that  the  defendant 
*^  pay  the  plaintiff  5s.  for  nis  making  the  first  breach,"  was  holden  to  be  good ;  for  it  must 
necessarily  be  presumed  that  the  suits  were  to  cease,  and  the  St,  to  be  paid  by  the  defendant 
to  be  taken  as  a  discharge.    Hawkins  v.  Coclough^  1  Burr.  974.} 

Blanchard  ▼.         ||But  in  a  late  case,  an  award  that  certain  actions  should  be 
▼.  Lilly,  9  East  discontinued,  and  that  each  party  should  pay  their  own  costs, 
'  ^^^'  was  held  final  and  good,  as  it  in  effect  amounted  to  an  award  of 

a  '^ef  processus. 
Jackson  v.  And  where  an  action  of  covenant,  together  wfth  all  matters  in 

Y^ley,  difference  between  the  plaintifipand  defendant,  was  referred  to  an 

5  Barn.  &  Aid.  arbitrator,  and  the  costs  were  to  abide  the  event,  and  the  arbi- 
trator awarded  that   the  plaintifip  had  no   claim  against  the 
defendant,  on  account  of  the  alleged  breaches  of  covenant,  or  on 
any  other  account,  this  award  was  held  final,  although  it  did 
not  expressly  put  an  end  to  the  suit 
Dickins  V.  jar-       And  an  award  that  ^*  nothing  was  due  to  the  plaintiff,"  was 
vis,  5  Bam.  &   held  final,  as  intending  that  the  plaintiff  had  no  right  to  recover 
C.  528.;  and    in  the  action.  J 
see  Hayllar  v.  " 

Ellis,  6  Bing.  235. 

8  Atk.  501.  [If  an  award  direct  that  debts  due  from  the  parties  jointly  shall 

he  paid  by  them  in  moieties,  and  then  mentions  three  such  debts 
only,  the  court  will  not  presume  that  there  are  more.] 
Sid.  59.  Cro.  A  conditional  award  not  good,  because  not  final  to  determine 
Jac.  58^  Hob.  matters  in  difference ;  the  same  law  where  any  thing  is  referred 
no!  146  '°*  ^  ^^®  arbitrator's  future  judgment  or  exposition. 
Price  V.  Hollis  II  ^"^  ^^  ^  ^^^  ^^^^  where  a  question  of  law  as  to  the  construe- 
1  Maule  &  S.'  tion  of  a  statute  was  left  to  the  determination  of  an  arbitrator, 
105.  and  he  gave  his  opinion  in  favour  of  one  party,  but  at  the  same 

time  recommended  that  the  printed  statute  should  be  compared 
with  the  parliament  roll  before  the  matter  was  settled,  under  a 
doubt  that  the  statute  was  misprinted,  this  determination  was 
held  final.il 
Selsby  v.  Rus>  An  award  **  that  if  the  plaintiff^  on  account  prove  certain 
«eI,Comb.456.  <<  articles  against  the  defendant  then  he  shall  pay  so  much  as  the 

*^  plaintiff  was  damnified  thereby,"  is  not  find.  So  also,  "  that 
'^  if  the  defendant  make  out  upon  oath  before  a  judge,  any  dis- 
**  bursements  made  on  account  of  the  plaintiff,  that  the  plaintiff 
^<  shall  pay  them ;  but  in  case  the  defendant  do  not  prove  these 
*^  matters  within  a  certain  time  limited,  then  the  parties  shall 
«  give  generfd  releases ;"  thb  is  not  final. 

So 
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I  So  alsoi  where  the  award  was  that  the  defendant  shoald  pay  to  Pedley  y.God« 

the  plaintiff  a  certain  sum,  unless  within  a  certain  time  (which  ^^  ]  ^^'" 

extended  beyond  the  time  for  making  the  award),  the  defendant  gee  Storke  v* 

exonerated  himself  by  affidavit  from  certain  receipts  of  money,  De  Smeth, 

in  which  case  they  were  to  be  allowed  out  of  the  sum  to  be  paid  Willes  R.66. 
by  him  to  the  plaintiff,  this  award  was  held  conditional  and  in- 
conclusive, and  the  court  refused  to  enforce  it  by  attachment  || 

[But  an  award  of  a  thing  to  be  done  at  a  future  day,  if  such  (a)  Palm.  no. 

thin^  must  then  be  absolutely  done,  is  final ;  as  to  pay  money  p^^p^ 
at  toree  several  days  to  come,  (a)     So  to  give  a  note  or  a  bond  ?m  g^fj^  - 

for  the  payment  of  money  at  a  future  day.  (ft)]  Garnett, 

2  Stnu  1082. 

If  the  arbitrators  award  general  releases  within  four  days  after  p^ph,  15  ^^^ 
the  award,  and  if  in  ten  days  after  the  releases  so  made  the  party  Sheny  and 
dislike  the  award,  upon  payment  of  ten  shillings  the  award  shall  Richardson, 
be  discharged ;  here  the  award  is  good,  and  the  proviso  to  make  ^^^H*  R«  189» 
void  the  award  after  such  releases  is  altogether  void  and  re-  Saundo^Kyd, 
pugnant;  for  if  the  obligation  be  once  forfeited  by  nonperform-  i46. 
ance  of  the  award,  it  can  never  be  discharged  by  the  award  itself; 
but  if  the  arbitrators  award  general  releases  within  four  days  after 
the  award,  and  if  ten  days  after  the  award  made  the  parties  dis- 
like the  award,  S^c.  the  award  shall  be  void :  this  award  is  not 
good,  because  not  final  and  decisive ;  for  the  parties  may  dislike 
tne  award  within  the  four  days. 

If  the  arbitrators  award  that  A.  shall  beg  BJs  pardon  in  such  Salk.  71.  pi.  5. 

manner  and  such  place  as  B.  shall  appoint :  as  to  this  part  the  ^o^^^  and 

award  is  void,  for  the  arbitrators  ought  to  have  made  a  final  ^^gjj  i^ 

determination  of  the  matter  themselves,  and  not  to  have  left  the  That  an  award 

manner  and  place  of  begging  pardon,  which  in  this  kind  of  satis-  that  one  of  the 

taction  makes  the  most  considerable  part,  to  the  judgment  of  B.  P^fjie^  ;l>all 

'^  .»     o  make  his  ac- 

knowledgment before  the  mayor  of  C.  is  good. 

When  the  arbitrators  award  a  thing  not  submitted,  with  a  Palm.  Ue. 
reservation  to  themselves  of  a  ftiture  power  of  judging  of  the  Cro.  Jac.3i5. 
matter,  and  they  award  a  thing  within  the  submission ;  this  is 
good  for  the  thing  within  the  submission,  for  as  to  that  it  is  finals 
and  void  for  the  residue. 

If  they  arbitrate  that  all  controversies  shall  cease,  except  that  Cro.  Jac.  S77. 
concerning  one  bond,  this  is  final ;  for  as  to  the  bond  they  arbi-  ^^' 
trate  that  it  shall  continue  in  force. 

[An  award  that^  should  execute  a  covenant  to  indemnify  B.  Philips  v. 
against  a  qui  tarn  action  begun  at  ^.'s  instance  in  the  name  of  Knightley, 
another  person,  was  holden  to  be  good,  for  it  was  not  in  the  ^  S'"^  ^^m 
power  of  the  arbitrators  to  order  the  suit  to  cease,  the  poor  151,  j^^  \^pj\ 
being  equally  interested  in  it  with  the  informer ;  and  in  this  case  4«3.    S.  C. 
too  die  informer  was  a  third  person,  ic)  Wzg.  54.  iss. 

^  ^  270.      {c)  ki> 

cording  to  the  report  by  Fitsgib.  the  informer  was  the  plaintiif  id  the  present  action.    ||It 

appears  that  Page  J.  dissented  from  this  decision,  and  all  the  justices  agreed,  that  if  the  suit 

could  have  beea  released  or  otherwise  discharged,  the  award  would  have  been  bed.    1 1  East, 

190.  D.  (a).|| 

It  is  enacted  by  statute  23  6. 3.  c.  58.  *^  that  for  every  piece  ss  G.9.  c.  58« 
^  of  vellum  or  parchment,  or  sheet  or  piece  of  paper  upon  which 

''  shall 
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^^  shall  be  engrossed,  written,  or  printed  any  award,  there  shall 

**  be  charged  a  stamp  duty  of  five  shillings/'] 
Brown  y.Vaw-       y^Q  award,  though  under  seal,  is  not  a  deed  unless  delivered 
^r,  4  East,       jjy  ^g  arbitrator  as  such,  and  therefore  if  only  delivered  as  an 

award,  it  requires  only  an  award  stamp. 

However  by  the  last  general  stamp-act,  55  G.  S.  c  184^  the 

former  stamps  are  repealed,  and  the  same  stamp  is  required  upon 

all  awards  as  upon  deeds  not  requiring  an  ad  valorem  stamp. 

This  stamp  is  12.  155. 
Woodson  V.  Where  several  parties  to  a  reference  have  a  community  of 

Forbes,  interest  in  the  subject  matter  referred  (as  in  the  case  of  the  seve- 

^.'(^""m^^  h    ^^^  underwriters  on  the  same  policy  agreeing  to  refer  the  claims 
595.        ^"  '  o^^^^  assured)  the  agreement  of  reference  and  the  award,  each 

only  require  one  stamp. 
Preston  v.  Xhe  court  will  not  set  aside  an  award  for  a  defective  stamp, 

^^^bIqs    '^^^  proceedings  are  taken  to  enforce  it  by  attachment,  for  it 

may  be  rendered  good  by  affixing  a  proper  stamp,  on  payment 

of  the  penalty.  II 

(F)  The  Construction  and  Effect  of  the  Award,  and 
herein  of  the  Performance  thereof. 

'sBrownl.511.    AN  award,  as  has  been  said,  is  to  receive  a  liberal  construe- 
Salk.  69.  pi.  !•  "^  tion,  and  to  be  governed  by  the  intent  of  the  arbitrators, 

where  no  inconvenience  will  ensue ;  therefore,  if  the  arbitrators 

award  a  thing  to  be  done,  without  saying  within  what  time,  the 

party  shall  have  reasonable  time,  because  they  must  intend  all 

thinffs  necessary  to  the  doing  the  thing  they  award. 

s  Vent.  S49.         If  the  award  be  to  pay  money  to  «7.  &,  if  he  dies  the  money 

Roll.  Abr.  857.  shall  be  paid  to  his  executors;  a  submission  of  all  actions,  and  an 

Y^'  ^3*^^'   award  of  a  release  of  all  actions,  except  a  bond,  this  is  an  award 

that  the  bond  shall  stand. 
Cro.  Jac  483.        An  award  that  one  shall  enjoy  such  a  house,  and  pay  the  rent. 
Roll.  Abr.  850.  else  the  award  for  enjoying   the  house  to  be  void,    is  a  good 
ecase.  award;  for  the  award  is  absolute,  unless  upon  his  own  fault; 

and  the  thing  is  reserved  to  the  future  judgment  of  the  arbi- 
trators. 
'81  H.  7. 88.  If  a  battery  is  submitted,  and  the  award  is,  that  one  shall 

®«™*>*  release,  and  the  other  pay  him  10/.,  the  release  must  only  be 

understood  of  the  battery,  and  must  be  first  performed  before 

the  10/.  shall  be  paid. 

Moor,  3.  Cro.       If  an  award  be,  that  one  shall  make  a  lease  to  the  other,  ren- 

telia.sii,«)fi<,  dering  rent,  and  the  lease  be  made,  but  the  rent  not  paid,  the 

Cro.  Jac.  483.   obligation  is  not  forfeited,  for  the  award  did  not  reach  to  the 

payment  of  the  rent,  which  must  be  recovered  by  distress  or 
action  of  debt ;  but  if  the  award  had  been  that  he  should  pay 
the  rents  at  such  set  times,  the  obligation  would  have  been  for* 
feited  if  they  had  not  been  paid ;  ana  in  such  case  it  is  a  sum  in 
gross,  and  payable  without  danand,  for  the  party  must  offer  it  to 
save  bis  obligation. 

It 
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It  is  an  established  rule,  that  an  award  may  be  good  in  part,  8Co.98.6to(L 

though  void  as  to  other  parts  of  it;  and  that  the  party  is  obliged  ^^'  ^^^^^^* 

to  perform  that  which  is  well  awarded,  and  excused  as  to  that  |^^*  l^^^  ]^ii^ 

only  which  is  void :  but  if  an  award  is  good  as  to  one  party,  and .  Abr.  sW.  Levi 

void  as  to  what  is  awarded  to  the  other  party,  the  award  is  void  58.  Lieon.  7S. 

in  the  whole.  5^"-  Abr.  S44. 

Hob.  SI  8. 
St  Lev.  5.    9  Lev.  415.    Cro.  Eliz.  758.    ||Fox  v.  Smith,  8  Wils.  267.    Addison  v.  Grey, 
S  Wlls.  S93.;  and  see  2  Saund.  S93.  n.  1.    Simmonds  v.  Swayne,  1  Taunt.  549.||   [A  mistake 
in  matter  of  calculation,  or  an  unintentional  omission,  which  turns  the  balance  to  the  other 
side  than  that  on  which  it  ought  to  fall,  will  not  vitiate  an  award  in  toU.    Ambl.  S45.] 

(For  then  the  one  party  cannot  have  the  advantage  intended  ^  Saund.  2s?. 

&r  htjn  as  a  eonsideration  for  what  he  was  to  do  on  his  part  ^' 

And  if  it  appears  that  the  arbitrator  has  omitted  to  award  h^^nm  v. 

upon  some  matter  in  difference,  this  will  avoid  the  whole  award;  Alilne«,8BBrt^ 
though  the  mere  awarding  on  something  beyond  the  submission 
will  only  render  it  void  for  that  matter. 

And  if  an  entire  sum  is  awarded,  as  to  part  of  which  the  Aunol  v. 

arbitrator  has  clearly  exceeded  his  authority,  the  courts  cannot  ^™**^'  ^  Thit 

apportion  the  sum,  but  the  award  is  void  in  MOi\  n^'Sonner  v. 

Charlton,  5  East,  144.    George  v.  Lousley,  8  East,  15» 

If  the  arbitrators  award  one  thing  on  the  one  part,  and  the  ^^^*  ^'  ^'* 
time  expires  before  they  award  any  thing  on  the  other  part,  this  ^  "•  ^*  *®' 
is  altogether  void,  and  contrary  to  their  authority,  because  it  doth 
not  finally  determine  the  things  contained  in  the  submission 
equally  on  both  parts. 

If  it  be  provided  by  the  submission  that  the  award  should  be    sE.  4.  li.  21. 
notified  or  delivered  to  the  parties  in  writing  (a),  it  is  no  award  ^  '^^*.^'  • 
till  notified  or  delivered,  because  it  is  not  according  to  the  power  ^  noVuch^*^ 
in  the  submission.  provision,  the 

parties  must  take  notice  of  it  at  their  peril ;  and  if  they  do  not  the  act  awarded,  it  is  a  for» 
feiture  of  their  obligation.  8  E.  4.  IB.  21.  1  H.  7.  5.  8  Co.  92.  b.  Vide  KeUw.  175.  conU 
[But  this  was  not  the  point  on  which  the  judgment  turned.] 

If  several  persons  of  the  one  part,  and  several  of  the  other  Dyer>  218. 
part,  submit  themselves  to  arbitrament,  provided  the  arbitrator 
deliver  the  award  to  the  parties,  or  one  of  them,  he  is  not  ob- 
liged to  deliver  the  award  to  one  of  each  party,  but  it  is  sufficient 
to  deliver  it  to  any  of  the  said  parties. 

But  if  two  on  the  one  part,  and  one  of  the  other,  submit  to  an  5  Cb.  10s. 
award,  ita  quod  arbitriumJuU  et  deliberetw  utrique partiumprcedict.^  H^*  te'f * 
the  delivery  of  the  award  to  one  on  the  one  part,  and  to  the  other  case.    Cro. 
of  the  other  part,  is  not  sufficient;  for  each  party  is  each  entire  Eliz.  885.. 
party:  for  each,  by  nonperformance,  incurs  the  penalty,  and 
each  provides,  in  order  to  his  performance,  that  it  should  be  made 
known  to  him. 

If  two  men  submit  to  an  award,  so  that  it  be  paratum  deliberari  Hard  S99. 
partibus  such  a  day,  it  need  not  be  averred  that  it  was  paratum  ^'^'  ^^"  ^** 
deliberari^  ifc.  at  the  day,  for  the  publication  of  the  award  itself 
is  sufficient. 

If  the  submission  be  general,  that  the  award  shall  be  delivered  Dyer,  91 8. 
before  such  a  day,  it  may  as  well  be  delivered  by  word  as  by  deed ;  Salk.75.pl.i5. 
and  therefore  mm  deliberamt  in  scriptis^  in  such  case^  no  good  plea. 

Debt 
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s  Keb.  462.  Debt  upon  an  award  by  word  only,  is  within  the  statute  of 

21  Jac.  I.  c.  16.  of  limitations,  and   must  be  sued  within  six 
years :  it  is  otherwise  of  an  award  by  specialty. 
„  .         If  there  be  an  obligation  to  stand  to  an  award,  each  ought  to 

If  a  sum  of    '  P^rfoi*"^  It  on  his  own  part,  at  the  peril  of  his  obligation. 

money  be  awarded  one  of  the  parties,  and  that  they  both  shall  ^ve  mutual  rdeases,  if  he  who 

18  to  receive  the  money  refuses  it ;  yet,  upon  a  tender  and  refusal,  he  is  as  much  obliged  to 

ngn  a  release  as  if  he  actually  received  it.    Salk.  75. 

4  H.  6. 1,  a.  If  money  be  awarded  and  not  paid,  the  party  may  either  have 

fi^  H  7*  28  ^'  ^^^  ^^^  action,  or  action  of  debt ;  for  if  there  be  payment,  the 
49  E.  5.  5.  a!  ^^^  wrong  was  determined ;  but  otherwise  he  cannot  plead  the 
Roil.  Abr.  967.  award  as  a  determination  and  bar  of  the  wrong ;  for  since  the 
FMfeSalk.69.  award  of  arbitrators  doth  not  bind  any  man's  property,  as  judg- 
?!  \h^n7  ^^  ments  at  law  do,  it  is  fit  the  party,  when  he  pleads  it  in  bar, 
and  qucere.       should  shew  an  execution  at  the  time  appointed. 

„  As  to  the  performance  of  the  award,  if  there  be  no  time 

Where  the       liinited,  it  is  to  be  performed  in  a  convenient  time. 

party  shall  be  excused  by  the  act  of  God,  vide  21  E.  4.  70.  Where  the  thing  awarded  to  be 
done,  becomes  impossible  by  the  act  of  a  stranger,  vide  2  Mod.  87,  88. 

8  £.  4. 10.  Though  an  award  cannot  be  made  part  at  one  time  and  part 

at  another,  yet  it  may  be  performed  part  at  one  time  and  part  at 
another ;  for  the  nature  of  the  thing  may  require  performance  at 
different  times  and  places. 

8  Leon.  no.         An  award  for  one  party  to  deliver  a  release  or  bond  to  the. 

181.  In  debt    other,  if  that  one  party  delivers  it  to  ^.,  who  delivers  it  to  B., 

on  an  obliga-  ^jj^  tenders  it  to  the  other  party  who  refuses,  this  is  a  irood 
tion  for  per-  n  r  -.l  j  ° 

forming  an       performance  of  the  award. 

award,  by  which  award  the  parties  were  to  give  mutual  releases,  the  defendant  pleaded  that 
he  made  a  release  to  the  plaintiff,  and  delivered  it  to  J.  S,  for  his  use ;  and  this  was  held  a 
good  performance  of  the  award,  for  the  defendant  could  not  plead  non  est  factum^  neither 
could  he  countermand  it ;  and  as  the  arbitrators  had  not  appointed  any  place  where  the  re- 
leases should  be  delivered,  if  the  plaintiff  should  absent  himself,  it  would  be  very  inconvenient. 
Cro.  Eliz.  54. 

Roll.  Rep.  7,8.       I^  the  submission  be  of  a  Chancery  suit,  and  the  arbitrators 

8  Bulstr.  93  to  award  that  the  suit  shall  stay,  and  that  one  be  quit  against  the 

96.  Cro.  Jac.    other  for  all  matters  in  the  bill,  it  is  sufficient  performance  to  say 

340.  [A  matter  ^j^^^^  ^^  other  stetit  quietus^  though  he  did  not  procure  an  actual 
was  reierred  j.  '  o  t 

by  consent  at  discharge ;  but  where  one  by  deed  is  obliged  to  acquit  another  of 
mn  prim  to  such  a  debt,  or  such  a  suit,  it  is  not  sufficient  to  save  him  harm* 
three  of  the  less,  but  he  must  procure  an  actual  discharge ;  but  the  award  here 
i^'^'th"  d  being  jttorf  staret  quietus^  means  no  more  than  that  the  party 
was  made  one  should  be  acquitted  by  force  of  the  award  itself,  and  not  that 
of  the  parties  another  discharge  should  be  procured ;  and  in  this  case  if  a  new 
served  the  ar-  bill  be  exhibited,  yet  that  is  no  disturbance  to  incur  a  forfeiture 
a  n(E^<«iJout  ^^t^^'*^  process  issuing  out,  as  the  subpoena,  for  till  process  the 
of'cSancery."    party  is  not  actually  molested. 

This  was  holden  to  be  a  breach  of  the  rule,  and  an  attachment  mti  was  granted.  Salk.  75. 
Under  a  rule  of  court  to  abide  by  an  award,  and  not  to  bring  any  bill  in  eauity,  an  award  u 
made,  that  A,  shall  pay  to  B.  20/.  .*  this  award  A.  moves  the  court  to  set  aside ;  but  the  court 
confirming  it,  he  pays  the  money,  and  then  files  a  bill :  this  is  a  high  contempt  in  A,  his  coun- 
sel, and  attorney.    Rex  v.  James  Wheeler,  9  Burr.  1256.] 

8  Bulstr.  96.         But  if  a  man  submits  a  rent-charge  to  arbitration^  and  the^ 

arbitrator 
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Arbitrator  award  quod  ttaret  quietus  of  the  rent,  he  who  hath  the  I^  the  awwd  it 

rent  ought  to  release  the  same  to  the  other,  in  performance  of  this  ^  '*^^  ^ 

award,  for  to  be  quit  of  the  rent  supposes  the  demand  not  m  being,  ^nform^"* 

ation,  this  is  not  good,  unless  it  be  actually  released,  because  the  king  may  prosecute  it 
S  Bulstr.  96. 

If  an  award  be  that  the  plaintiff  shall  not  prosecute  or  pro-  Cro.  Jac.  585. 
ceed  in  a  suit  the  same  term,  the  entry  of  a  continuance  is  no  g^^^*  *^' 
breach  of  this  award,  for  otherwise  the  party  can  never  after-  g^^^  be  not 
wards  go  on  in  this  action.  to  continue 

the  suit,  if  the  party  continue  it  by  attorney,  this  is  a  breach ;  but  if  the  attorney  continue  it 
without  his  knowledge,  it  is  no  breach.    Cro.  Jac.  585.  « 

If  an  award  order  a  defendant  to  re-assign  to  the  plaintiff  an  [Ld.  Raym. 
estate  in  mortgage,  he  is  bound  to  do  so  without  request  ^s^* 

An  award  that  all  suits  shall  cease  between  A.  and  B.  does  not  lo  Mod.  so4» 
extend  to  suits  between  A.  on  the  one  side,  and  B.  and  C  or  B.  Roll.  Abr.  846. 
and  his  wife  on  the  other,  so  that  the  prosecution  of  such  a  suit 
is  no  breach  of  the  award. 

Where  an  award  was  that  one  should  make  a  lease  for  years  to  Mo.  9.  p.  s. 
another  rendering  rent,  and  the  lease  was  accordingly  made,  it  was 
holden  that  the  arbitration-bond  was  not  forfeited  by  the  non- 
payment of  the  rent,  because  the  lessor  had  his  proper  remedies 
for  that  by  distress  or  debt;  but  if  the  award  had  been  that  the 
lessee  should  pay  the  rent,  the  bond  had  been  forfeited.     So  if  Stra.  905. 
it  be  awarded  that  one  shall  enter  into  a  bond  for  the  payment  *  Bwnard. 
of  money  to  another,  the  entering  into  the  bond  is  a  sufficient      '^' 
performance  of  the  award,   nor  will  the  nonpayment  of  the 
money,  according  to  the  condition  of  such  bond,  be  any  breach 
of  the  award. 

Where  the  award  orders  a  release  to  a  time  beyond  the  sub*  Baker  y.  Ro- 
mission,  a  release  to  the  time  of  the  submission  is  a  sufficient  Chester,  i  Sid. 
perfbnnance.  S^Velg""^" 

6  Mod.  34. 

A  considerable  number  of  years  having  elapsed  since  the  Sweet  v.Holey 
making  of  an  award,  is  no  objection  to  the  party  being  called  £.*•  '^P* 
upon  to  perform  it] 

An  award  is  made  to  infeoff  J.  S.  J.  S.  comes  and  desires  s  Bulstr.  65. 
the  party  to  infeoff  J.  Af.  and  him  to  the  use  of  himself;  (and  it 
is  done;)  this  is  a  good  performance  of  the  award,  for  though  the 
construction  of  the  sense  of  the  award  is  to  be  taken  on  the 
express  words,  yet  what  is  a  performance  of  the  award  is  to  be 
taken  according  to  the  intent  of  the  arbitrators. 

A  man  cannot  plead   generally  the   award   performed,  but  Moor,  5.  pi.  9. 
he  ought  to  set  fortli  the  award,  and  therein  how  he  hath  per- 
formed it* 
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F  the  arbitrators  award  money  to  be  paid  at  a  day  to  come,  this  49  E.  9.  s. 
is  a  good  plea  in  bar  in  an  action  of  trespass  before  the  day,  Roll.  Abr.  267. 
because  it  is  debitum  tnpraserUi^  though  solvendum  iu/uturoj  and  ^^^f  There 

if 


804  ARBITRAMENT  AND  AWARD. 

is  a  difference   if  a  party  might  have  an  action  of  trespass  before  the  day,  and 
Mcoi^  with      ^^^^^^9  *»e  might  have  an  action  of  debt  after  the  day,  and  so  a 
satisiiiction       double  satisfaction  for  the  same  thing, 
and  an  award; 

for  in  an  accord  a  roan  must  plead  present  satisfaction,  and  it  is  no  plea  in  bar  to  plead  an 
•coord  with  satisfaction  at  a  day  to  come,  for  in  all  personal  injuries  the  law  gives  damages  as 
an  equivalent ;  and  when  the  party  acccepts  of  an  equivalent,  there  is  no  injury  or  cause  of 
complaint,  and  therefore  a  present  satisfaction  is  a  good  plea ;  but  where  the  wrong-doer  pro- 
mises a  future  satisfaction,  the  injury  continues  till  satisfaction  is  made,  and  consequently  tnere 
is  a  cause  of  complaint  in  being,  and  if  the  trespass  were  now  barred  by  this  plea^  he  could 
liave  DO  remedy  for  the  future  satisfaction,  for  tnat  supposes  the  injury  still  to  have  continu- 
ance ;  but  where  persons  submit  to  arbitration,  the  arbitrators  are  judj^es  of  the  injury,  and  if 
they  award  money  payable  at  a  day  to  come,  that  is  a  good  award,  and  may  be  a  good  plea  in 
bar  to  an  action  of  trespass  brought  in  the  mean  time,  because  this  thereby  becomes  an  imme- 
diate debt  attainable  by  law.    5  £.  4. 7.    Plowd.  5.  b. 

Roll.  Abr.s66.  It  was  formerly  holden,  that  an  award  of  a  release,  a  horse, 
Salk.76.  pl.i9.  ^  quart  of  wine,  to  enter  into  an  obligation,  or  any  other  collateral 

matter  in  satisfaction,  without  performance,  was  no  good  plea  in 
bar ;  for  were  it  a  good  plea  in  bar,  the  plaintiiF  could  have  no 
remedy  afterwards  to  compel  the  party  to  do  the  thing  awarded, 
for  by  the  bar  the  trespass  would  be  nullified. 

Carth.578.be-  ^"^  ^^  ^^  ^'^^  ^'"^  holden,  in  an  action  on  the  case  upon  a 
tween  Free-  special  promise  made  by  the  defendant  to  deliver  a  parcel  of 
man  and  Bam-  hops  to  the  plaintiff  on  such  a  day  and  place,  on  a  certain  price 
mrd  adjured,  agreed  on,  <^c.  to  which  the  defendant  pleaded  in  bar,  that  after 
Salk  69.  pi.i!  ^^^  promise  made,  both  he  and  the  plaintiff  referred  all  matters, 
S.C.Ld.Raym!  and  that  the  arbitrators  awarded  that  the  defendant  should  re- 
847.  S.  C.  and  lease  the  plaintiff,  and  that  he  should  release  the  defisndant  of 
the  difference  ^[  actions  and  demands  whatsoever ;  and  alleffed,  that  from  the 
th^y  award-  ^^^^  ^^  ^^  award  hitherto,  he  was  sJways  ready,  and  yet  is,  to 
ing  a  colla-  release  the  plaintiff  according  to  the  award,  4^.  And  upon  de- 
terai  thing  to  murrer  to  this  plea,  after  several  debates,  it  was  adjudged,  that 
be  done,  a  n^  ^jjjg  ^^^rd  was  no  bar  to  the  action,  because  nothing  was  awarded 
and^tlie'ohf  ^^^  ^^^Y  ^^^^^^  releases  from  each  other,  so  that  the  award 
discharged,  itself  is  no  bar,  but  the  thing  awarded,  when  executed,  would  be 
and  then  it  a  bar ;  and  a  difference  was  taken  where  any  thing  is  awarded 
"*y  *^IL?**"^  *°  satisfaction,  there  the  award  itself  is  a  bar  before  it  is  per- 
thoughnotex-  formed ;  but  where  nothing  is  awarded  but  releases  on  both  sides, 
ecuted;  $ecut  there,  when  the  award  is  executed,  the  release  will  likewise  be  a 
if  a  release  bar ;  and  the  court  held,  that  the  defendant  may  bring  his  action 
td^ ^'ctT^^*  against  the  plaintiff  for  not  releasing  according  to  the  award, 
ated  no  new  <^^  therein  ought  to  recover  all  his  damages  and  costs  lost  in 
duty.    Vide      the  action  against  him. 

Carth.  188.  jlAnd  accordingly  in  a  late  case  it  was  held,  that  a  submission  to  arbitration  and 
an  award  made,  was  a  good  plea  where  the  parties  have  mutual  remedies.  Gascoyne  v. 
Edwards,  1  Young.  &  J.  19.    See  1  Will.  Saund.  324.  note  (3). 

Keilw.  isi.  The  above  cases  must  be  understood  where  the  action  was 

Roll.  Abr.  S67.  brought  before  the  time  for  performing  the  award  was  expired ; 
^^^'  ^5o  ^^^  ***  award  be  to  pay  money  at  a  day  to  come,  and  the 
Saik.  ^*pl.  i!  ^^^^y  ^  ^^^  P^^^  ^^  ^^^  ^^Yi  cind  afterwards  an  action  of  tres- 
Ld.Raym.247!  pass  be  brought,  this  is  no  good  plea  in  bar,  for  no  man  can 
Carth.  378.      plead  this  in  bar  without  shewing  he  has  paid  the  money ;  for  it 

is  against  natural  justice  to  make  one  default  and  wrong  an  ex- 
cuse for  another;  but  if  the  party  tender  it  at  the  dayi  and  the 

other 
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other  refiise  it|  then  it  is  a  good  plea  in  bar,  it  being  his  own 
fiuilt,  and  he  hath  still  a  remedy  for  the  money. 

An  award  which  does  not  extend  to  the  whole  of  the  thing  .„ 
demanded,  is  not  a  good  plea  to  an  action  on  the  demand.  Ba^e7  aIi  5 

Clapcott  V.  Davy,  1  Ld.  Raym.  612. 

To  an  action  of  trespass  a  defendant  may  sometimes  plead  an  (a)  7  H.  4.  31, 
award  made  on  submission  by  the  plaintiff  and  a  stranger  {a) :  so  ^*  ^^^'  ***•  ^• 
he  may  plead  {b\  that  the  trespass  complained  of  was  committed  P^>  rpj,     ,. 
by  the  defendant  and  another,  and  that  the  matter  was  afterwards  son  v.Arriskin 
submitted  to  arbitration  by  the  plaintiff,  the  defendant,  and  the  Com.  Rep. 
other  trespasser.  ^28. 

To  a  plea  of  an  award,  the  plaintiff  may  reply  that  the  subject  4  Term  R.  i46. 
matter  of  his  action  was  not  included  in  the  reference,  though  11^^^  Mitchell 
the  terms  of  such  reference  were  general,  of  all  matters  in  differ-  Tg  p '^^^^' 
ence,  and  the  cause  of  action  was  in  point  of  fact  subsisting  at  Simmonds  v. 
the  time  of  the  reference.]  Hwainc, 

1  Taunt.  549.|| 

If  in  an  action  of  debt  upon  an  award,  the  plaintiff  declares  Leon.  72.  That 
that  the  arbitrators  did  make  an  award  that  the  defendant  should  ^^  ^i^.^l*^^ 
pay  unto  the  plaintiff  10/.,  this  is  a  good  declaration,  though  that  inter  ^aiia 
nothing  is  shewn  to  have  been  awarded  on  the  other  side ;  for  it  it  was  award- 
is  sufficient  for  the  plaintiff  to  set  forth  that  part  of  the  award  ed.    Lit.  Rep. 
which  entitles  him  to  his  action:  and  if  the  defendant  will  im-  ^}^'  ^^^'  ^^^' 
peach  the  award  for  any  thing,  he  must  shew  it  specially  on  his  [in^an  actfon 
own  part.  ^  on  the  award 

itself  It  is  necessary  to  set  out  in  the  declaration  only  so  much  as  is  sufficient  to  support  the 
plaintiff's  case :  bat  in  an  action  of  debt  on  the  arbitration  bond,  the  whole  demand  must  be 
set  out  at  length,  though  Holt  C.  J.  thought,  that  even  in  this  case  the  omission  of  that  which 
is  void  would  not  be  material.  1  Burr.  278.  1  Salk.  72.  There  is  this  difference  again 
between  actions  on  the  award  itself,  and  actions  on  the  arbitration  bond :  in  the  former  case 
the  plaintiff*  must  state  a  mutual  submission ;  in  the  latter,  it  is  unnecessary,  for  by  oyer  it 
appears  on  the  face  of  the  condition,  and  the  plea  of  nul  agard  faU  admits  it.  2  Stra.  923.] 

In  an  action  of  debt  upon  a  bond  conditioned  for  the  perform-  Sand.  396. 
ance  of  an  award,  the  defendant  pleaded  that  the  arbitrators  did  ^*^  ^^^ 
make  an  award  that  the  defendant  should  pay  to  the  plaintiff  the*™urt     * 
3100/.,  and  should  give  to  the  plaintiff  a  general  release,  and  would  not  give 
pleaded  that  he  had  paid  the  money  and  given  a  release  accord-  judgment  for 
ingly,  but  did  not  shew  what  on  the  part  of  the  plaintiff  was  ^^  defendant, 
awarded  to  be  done;  and  the  plaintiff  replied  without  shewing  ^^^ '"^j^^?^^^ 
the  other  part  of  the  award  in  his  replication,  and  took  issue  that  discontinue, 
the  defendant  had  not  paid  the  money ;  and  the  defendant  put  in  because  they 
an  insufficient  rejoinder,  upon  which  the  plaintiff  demun*ed;  .Wrehended 
and  per  cur.  the  plaintiff  cannot  have  judgment,  because  the  ^ri^  in  the^  * 
award  as  set  forth  and  agreed  in  pleading  is  void  {c);  but  if  the  pleading,  for 
plaintiff  would  have  helped  himself,  he  ought  to  have  shewn  the  which  the 
other  part  of  the  award  before  he  had  taken  issue.  chief  iustice 

^  ^  reprehended 

Sanders,  who  excused  himself  bv  reason  of  the  severity  of  the  award.  2  Keb.  568.  S.  C. 
1(c))  However,  it  does  not  seem  clear  that  the  award  as  set  forth  would  now  be  held  bad.  See 
Seijt.  Williams's  note  on  the  subject^  1  Saund.  327.  a.  (5th  edit.)  and  the  cases  there  cited.|| 

If  in  debt  upon  an  obligation  conditioned  for  the  performance  Yelv.  1 52.  Cro. 
of  an  award,  the  defendant  pleads  nullum  fecerunt  arbitrium ;  and  J-'c  2*20.  Sand. 
Vol.  I.  X  the 
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102.  S.  P.  ar-  the  plaintiff  replies,  and  shews  the  award,  he  must  also  shew  the 
guendo^  vide  breach,  without  which  he  hath  no  cause  of  action,  for  the  obliga- 
whereitissaid  tion  is  guided  by  the  condition;  and  though  the  defendant  can 
that  the  plain-  make  no  answer  to  the  breach,  yet  it  ought  to  appear  to  the  court 

tiff  can  assign    that  the  plaintiff  hath  cause  of  action, 
only  one 

breach.  JIThe  doctrine  in  the  text  is  rbco^nised  by  Holi  C.  J.  in  1  Salk.  138.  and  in  Shelly  r. 
Wright,  Willes  R.  12.  The  want  of  assigning  a  breach  in  case  of  an  award  is  matter  of  sul^ 
stance,  and  bad  on  general  demurrer.  Hob.198. 2.33.  So  if  a  bad  breach  be  assigned.  Com.  Dig. 
Pleader  (F),  14.  and  not  aided  after  verdict.  Hob.  198.  Yelv.  153. ;  and  yet  the  breach  when 
assigned  is  not  issuable  or  traversable,  nor  can  the  defendant  give  any  answer  to  it ;  for  the 
plea,  as  between  the  parties,  has  an  issue  before,  and  the  breach  is  but  an  excrescencv  or 
surplusage.  Hob.  198.  233.  Yelv.  153.;  for  any  answer  to  the  breach  must  necessarily  a^mit 
the  existence  of  the  award,  and,^nsequently,  be  a  departure  from  the  plea.    Sir  T.  Kay.  94. 

1  Mod.  227.  1  Lev.  245.  Though  Serjt.  Williams,  1  Saund.  105.  note  (1),  lays  it  down  that 
on  thu  issue  of  nul  tiel  agard  the  defendant  may  shew  the  award  to  be  void,  vet  the  better 
opinion  seems  to  be  that  he  cannot  1  Salk.  72.  1  Will.  Saund.  327.  b.  notit.  If  the  replica* 
tion  set  out  the  whole  award  and  it  be  void  in  law,  the  defendant  should  demur;  if  it  set  out 
only  a  part,  omitting  that  which  makes  the  award  void,  the  defendant  should  set  out  the 
whole  m  his  rejoinder  and  demur.    Fisher  v.  Pimbley,  1 1  East,  188.|| 

p^- 290.  But  if  in  debt  upon  bond  to  perform  an  award,  and  oyer  of  the 

defer^ant  condition,  the  defendant  pleads  non  submisit^  the  plaintiff  need 
pleads  a  re-  "^^  assign  a  breach  (a),  for  the  defendant  puts  the  whole  stress 
lease.  BrownL  of  his  cause  upon  a  matter  antecedent  to  the  alleging  of  a  breach ; 
90.  Yelv,  79.     for,  if  there  be  no  submission,  there  could  be  no  award,  and 

consequently  no  breach  of  it. 
Leon.  304.'  If  in  debt  upon  an  obligation  conditioned  for  the  performance 

alc^ad^'^dir  d  °^  ^"  award,  the  defendant  shews  that  the  arbitrators  did  make 
by  three"  ^^  award,  that  the  defendant  before  such  a  day  should  pay  to 
judges  against]  the  plaintiff  100/. ;  or  otherwise  should  procure  one  A.j  being  a 
two,  who  held  stranger,  to  be  bound  to  the  plaintiff  for  the  payment  of  12/.  per 
tiffshwil?"""  """"""  ^°  ^"^^  plaintiff  for  his  life;  and  the  defendant  pl«ids  that 
have  shewn  ^®  h^th  performed  the  said  award,  and  the  plaintiff  replies,  that 
the  whole  the  defendant  hath  not  paid  the  said  100/.  without  saying,  nor 
award,  and  hath  procured  A.  ij'tr.,  yet  this  is  a  good  replication ;  for  the 
lawTould  award  as  to  that  part  is  merely  void,  and  therefore  the  plaintiff 
have  adjudged  need  not  take  notice  thereof,  (b) 

one  part  void,  and  not  to  be  done.  Leon,  140.  S.  C*  {b)  So  if  the  award  be,  that  the  de- 
fendant, together  with  a  stronger,  shall  enter  into  a  bond,  in  the  assignment  of  a  breach  the 
plaintiff  must  not  say  that  the  defendant  and  stranger  did  not  enter  mto  a  bond,  for  though 
Doth  did  not,  yet  the  defendant  alone  might  enter  into  bond.  Godb.  165.  [If  an  award  be 
good  in  part,  and  bad  in  part,  it  is  sufficient  to  assign  a  breach  in  that  part  which  is  good. 

2  Wils.  293.] 

*  It  would  have  been  better  if  the  plaintiff  had  shewn  that  neither  the  one  thing  nor  the 
other  had  been  done. 

2  Wils.  267.  [Where  an  award  was  that  the  defendant  should  pay  to  the 

293' AdiSson  Pl^^"^'^  '?^-  10^->  and  all  such  costs,  charges,  and  expenses  as 
T.  Gray.  ^'^®  plaintiff  had   been  put  unto  in  a  cause  then  depending 

between  them,  and  that  thereupon  they  should  execute  mutual 
releases,  it  was  holden  that  tlie  breach  was  properly  assigned  in 
the  nonpayment  of  the  16/.  10^.  only;  for  that  the  bond  was 
forfeited  by  the  breach  of  any  one  part  of  the  awartl ;  and  the 
recovery  in  this  action  would  be  a  bar  to  any  future  action 
brought  on  the  bond  for  the  costs,  Sfc.  when  ascertained.] 
2  Brownl.  137.       In  an  action  of  debt  upon  an  award,  it  is  not  necessary  for 

the 
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the  plaintiff  in  his  declaration  to  lay  time  or  place  where  the  (a)  But  where 

award  or  submission  were  made  {a) ;  but  if  the  defendant  denies  an  award  in 

either,  the  plaintiff  may  reply,  that  the  award  or  submission  was  Pj^aded  in  bar 
_.    1   '  u        1         ^  ^  of  a  trespass, 

made  at  such  a  place.  3  pl^^^e  ^u,t 

belaid  where  the  submission  was  made.  Cro.  Eliz.  66.  The  plaintiff  need  not  set  forth  the 
proftri  in  curia,  beoause  it  is  no  deed.  Stile,  459.  117^6  execution  of  the  submission  by  all 
(Huties  must  be  proved.    Ferrer  v.  Oven,  7  Bam.  Sc  C.  427.|| 

[To  a  plea  of  nul  agard  the  plaintiff  replied  that  an  award  was  Bissex  v.  Bis- 
made  after  the  execution  of  the  bond,  and  before  the  exhibiting  *^^»  ^  ^*"^' 
of  his  bill  (to  wit)  on,  4rc.  in  the  condition  mentioned.     It  was 
adjudged  on  a  special  demurrer,  that  the  time  of  making  the 
award  is  positively  enough  alleged  under  the  scilicet^  and  that 
the  defendant  might  have  takei)  issue  upon  it. 

In  debt  on  an  award  to  pay  so  much  money  and  to  execute  Bell  ▼.Simp- 
mutual  releases  to  the  date  of  the  arbitration-bond,  judgment  «>n,  sWils.io. 
will  not  be  arrested^  because  it  does  not  appear  upon  the  record 
that  there  was  any  arbitration-bond,  though  this  perhaps  may  be 
a  goo4  objection  at  the  trial. 

In  debt  upon  bond  conditioned  to  perform  the  award  of  J.  &,  Henderson  r. 
so  as  it  be  made  in  writing  under  his  hand  and  seal,  4*^.  it  is  not  WiUiamsou, 
sufficient  for  the  plaintifi'  in  his  replication  to  state  that  J.  & 
made  his  award  in  writings  and  to  set  it  out;  but  he  must  shew 
that  it  was  under  his  hand  and  seal,  pursuant  to  the  terms  of 
the  submission.] 

If  there  be  a  submission  to  the  award  of  <7.  &,  so  that  the  said  Cro.  Jac.  577. 

award  be  made  under  his  hand  and  seal,  on  or  before  the  5th  By  two  judges 

day  of  September  following,  ready  to  be  delivered  at  the  shop  of  **??Jj*^  ^^® 

J.  N,  in  the  Exchange,  Ijmdon,  and  in  an  action  of  debt  upon  ^y^^  ^elVthe 

an  award  made  thereupon,  the  plaintiff  declares  that  the  said  publication 

t7.  &,   under  his  hand  and  seal,  the  fourth  day  of  September  there,  and 

following,  apud  Castrum  Eborum,  did  make  an  award  ad  tunc  et  allegation 

ibidem  par  at.  to  be  delivered  at  the  shop  of  the  said  J.  N.  in  the  ^^^y  ^^  j^ 

Exchange,  London ;  this  is  no  good  declaration,  for  the  parties  delivered  at 

are  not  bound  to  take  cognizance  of  the  delivery  elsewhere  than  the  said  shop 

at  the  place  appointed.  '"  London, 

^  '^^  was  well 

enqugfa ;  but  it  was  adjourned.    9  Roll.  R.  193.  S.  C.  adjourned.   3  Mod.  SSl.  S.  C.  cited  as  if 

Bdju%ed.     Vide  2  Lev.  68.   Ld.  Raym.  533, 

If  in  debt  upon  an  obligation  conditioned  for  the  performance  Sid.  370. 
of  an  award,  so  as,  4*^.  the  defendant  pleads  no  award  made, 
and  the  plaintiff  replies,  that  ante  exhibitionem  bilke,  scilicet  the 
24th  of  Jime,  (which  was  a  day  within  the  submission,)  the  arbi- 
trators made  an  award,  ^c.  and  the  defendant  demurs  generally, 
the  plaintiff  shall  have  judgment;  for  though  the  plaintiff  ought 
to  have  replied,  that  the  arbitrators  made  their  award  before  the 
day  limited  to  them,  yet  this  is  form  only,  and  helped  by  a 
general  demurrer. 

But  no  action  will  lie  upon  the  arbitration-bond,  if  it  appear  [Brown  v. 
that  the  award  was  made  after  the  time  limited  in  the  bond,  ^^q^^'^ 
though  such  time  were  enlarged  by  the  mutual  consent  of  the  3  Term  R. 
parties.  598  n.] 

I  Unless  the  time  be  extended  by  an  instrument  under  seal.  Greigr. 

X  2  For 
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Talbot,  For  where  a  bond  was  conditioned  for  performance  of  an  award, 

18^*™*  *  ^*     to  be  made  before  the  1st  o^  February^  and  by  a  deed->poll  under 

seal,  the  parties  gave  further  time  to  the  arbitrators  to  make 
their  award  until  the  1st  of  March^  and  the  award  was  made 
before  the  latter  day,  it  was  held  on  demurrer,  that  an  action 
was  maintainable  on  the  bond  for  nonperformance  of  this  award, 
the  terms  of  the  deed-poll  being  a  new  defeasance  to  the  bond, 
substituted  for  that  in  the  bond  itself.  In  Brown  v.  Goodmanj 
it  did  not  appear  that  the  new  agreement  was  by  deed.|| 

7  Mod.  530.  I^^'^  ^^^^  upon  a  bond  conditioned  for  the  performance  of 

11  Mod.  170.  an  award,  so  as  it  be  made,  Sfc,  and  ready  to  be  delivered  to  the 

12  Mod.  254.  parties,  or  to  such  of  them  as  shall  desire  the  same ;  the  defend- 
Ra'  115  ^^^  pleads  nullum  JeeerufU  arbitrium^  and  the  plaintiff  replies, 
S47. 553.  989.  ^"^  ^^^  forth  the  award,  and  shews  a  breach,  but  doth  not  say 
Lutw.  524.  that  it  was  ready  to  be  delivered  to  the  defendant,  yet  this  is  a 
But  for  this,  mod  replication ;  for  when  the  award  is  made,  it  is  ready  to  be 
iff^aT*^  ^^^  aelivered  to  the  parties,  or  to  such  of  them  as  desure  it,  so  that  it 

must  be  desired;  and  if  denied,  the  party  may  plead  that  matter 
specially. 

8  Vent.  242.  If  in  debt  upon  an  obligation  conditioned  for  the  performance 
Hanon  and  of  an  award  in  writing,  or  by  word  of  mouth,  the  defendant 
Liveney.          pleads  no  award  made,  and  the  plaintiff  replies,  that  at  the  time 

of  the  bond  and  award  he  had  an  action  against  the  defendant 

(a)  But  if  the    for  scandalous  words,  and  that  the  arbitrator  ore  tenusAxA  declare 

award  had        and   publish   his  award  in   manner   following,    war.,  that   the 

been  m  writ-     defendant  should  pay  to  the  plaintiff  tx<oelv€  fmineasj  and  all  sach 

ins  in  such  jt  ^  •  o  * 

form  of  ex-       money  as  he  had  expended  circa  prosecutionem  placitaL  pned.  ^c. 

pression/it  had  this  is  a  good  award,  and  well  set  forth,  although  the  award 
not  been  doth  not  mention  any  suit  before ;  for  he  that  sets  forth  a  parol- 

242  aiwcS"*'  award  is  not  tied  to  the  very  words  (at),  but  it  is  sufficient  to 
percSiam.       shew  the  effect  and  substance  of  what  was  awarded  by  word  of 

mouth. 
Lee  v.Elkin,         [An  award  was  that  the  defendant  should  pay  to  the  plaintiff 
Lutw.  545.        I  ii^  Qn  Qj.  i^efore  the  7th  day  of  May^  and  the  breach  assigned  in 

that  the  defendant  did  not  pay  the  said  11/.  secundum  formam  et 
effsctum  arbitrii pradicti :  and  the  court  held  it  to  be  well  enough, 
though  they  said  that  it  would  have  been  more  correct  to  have 
assigned  the  breach  in  the  very  words  of  the  award.] 
Moor, s.  pi. 9.       A  man  cannot  plead  generally  the  award  performed;  but  he 
(5)  But  if  an      ought  to  set  forth  the  award  (6),  and  shew  how  he  hath  per- 
award  be  to      formed  it      ' 
pay  the  rent 

mentioned  in  such  an  indenture,  the  defendant  in  pleading  performance  need  not  set  forth  the 
indenture,  but  refer  generally  to  it.  1  Vent.  87.  But  if  it  be  to  be  paid  in  such  manner  and 
at  such  times  as  is  expressed  in  the  indenture,  then  it  must  be  set  forto  at  large.  Vent.  87.  So 
if  an  award  be  to  pay  money  given  by  will.  Vent.  87. 

8  Co.  89.  In  pleading  a  countermand  to  a  submission  to  arbitration,  it 

need  not  be  alleged  that  the  party  gave  notice  to  the  arbitratorsr, 
for  without  that  it  is  no  countermand;  and  therefore,  if  no 
notice  be  given,  issue  may  be  joined  upon  the  point  quod  non 
revocaviL 

If 
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If  the  submission  be  by  word,  though  the  award  be  by  deed,  Co.  Lit.  295. 
the  party  may  wage  his  law  (a) ;  for  though  a  deed  cannot  be  f  ^nd.  65. 
dissolved  without  deed,  yet  a  verbal  contract  may  be  dissolved  V?)  ^"^  there- 
by word  only ;  and  this  in  its  original  is  a  verbal  contract.  ^^^  ^f  ciebt 

will  not  lie  against  the  administrator,  whose  intestate  was  party  to  such  an  award.  Cro. 
EUz.  600. 

If  in  debt  on  a  bond  for  performance  of  an  award,  the  de«  Sidk.72.  pi.  9' 
fendant  pleads  no  award,  and  the  plaintiff  sets  forth  an  award  Ld.Raym.7i5- 
with  a  prqfert  in  cur.  and  the  defendant  craves  qi/er,  and  then  Poreland^nd 
demurs  for  variance  between  the  award  set  out  in  the  replication  Marigold  ad- 
and  the  cn^er^  and  the  variances  appear  material,  the  defendant  judged. 
must  have  judgment;  otherwise,  if  the  variance  had  been  as  to  W^id.jci. 
those  parts  in  which  the  award  was  void ;  and  though  in  debt  on   j^j^  Li^  Rep. 
an  award,  the  plaintiiF  need  not  set  forth  more  than  makes  for  313.  Burr. 
him  (6),  yet  it  is  otherwise  in  debt  on  a  bond,  for  there  the  878.  JiSce 
plaintiff  must  reply  the  whole  award;  and  if  such  replication  be  ^  ^^*^J-  Saund. 
without  ajnv/ert^  the  defendant  may  reply  nul  tiel  agard,  (c)         fj!  y^  g^u^ 

459.,  where  it  is  said,  that  the  plaintiff  need  not  set  forth  a  profert  thereof  tn  curia,  because  it 
is  no  deed.    But  it  is  the  safest  way. 

If  an  award  be  made,  that  certain  buildings  erected  on  a  Salk.76.  pi  is. 
wharf,  which  were  a  nuisance  to  the  plaintiff,  should  be  pulled  ?^'  ^ff^ 
down  within  thirty-eight  days  from  the  date  of  the  award,  4i'c.  ^44^  Amitt 
and  upon  md  agard  pleadeJ,  the  plaintiff  sets  forth  an  award,  and  Breame. 
but  without  date;  yet  this  is  well  enough,  for  the  date  shall  be 
computed  from  the  making  of  the  award,  as  a  deed  takes  its 
date  from  the  delivery,  though  actually  dated  on  another  day. 

An  award  may  be  pleaded  to  a  bill  to  set  aside  the  award,  and  [Mitf.  Eq.  pi. 
open  the  account  (£/);  and  it  is  not  only  good  to  the  merits,  but  *^^*  W^  Atk. 
likewise  to  the  discovery  sought  by  the  bill,  (e)     But  if  fraud  or  f^w^i'  509 
partiality  are  charged  against  the  arbitrators,  those  charges  must  544. 
not  only  be  denied  by  way  of  averment  in  the  plea,  but  the  plea 
must  be  supported  by  an  answer,  shewing  the  arbitrators  to  have  ig)  8Atk.396. 
been  incorrupt  and  impartial,  {g)  ^^^* 

A  mere  agreement  to  refer  matters  to  arbitration,  where  no  Kill  v.  Hollis- 
actual  reference  has  taken  place,  or  is  depending,  will  not  oust  ter,  1  Wils. 
the  jurisdiction  of  any  court,  either  of  law  or  equity.  *^?;  Mitchell 

2  Yes.  jun.  129.  4  Bro.  Ch.  R.  31 1.  S.  C.  Wellington  v.  M'Intosh,  2  Atk.  569.  Fit/^  Half, 
hide  V.  Penning,  2  Bro.  Ch.  R.  536.  conir*  ||Thonipson  v.  Chamock,  8  Term  R.  139.  accord, ; 
and  it  seems  no  action  can  be  maintained  for  refusing  to  nominate  an  arbitrator  according  to 
such  an  agreement.  Tattersall  v.  Grote,  2  Bos.  Sc  Pull.  131.  And  a  court  of  equity  will  not 
decree  a  specific  performance  of  such  an  agreement.  Price  ▼.  Wiiliims,  cited  by  Lord  Eldon, 
cVes.  818.    The  case  of  Half  hide  v.  Penning,  suprtt^  has  been  much  questioned  by  Lord 


plea  is  not  now  sustainable  either  to  a  bill  for  discovery,  or  for  discovery  and  relief.  In  one 
case,  however,  respecting  the  management  of  the  Italian  Opera  House,  the  Court  of  Chancery 
refused  to  interfere  till  the  parties  had  proceeded  to  a  reference,  on  the  ground  of  the  peculiar 
nature  of  the  subject,  and  the  anxious  provisions  of  the  partnership  deed  for  dedding  all  dif- 
ferences by  arbitration.   Waters  v.  Taylor,  15  Ves.  10.|| 

X3  [(H)  In 
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[(H)  In  what  Cases  the  Performance  of  an  Award 
may  be  compelled  by  Attachment,  and  the  Course 
of  Proceeding  to  be  taken  in  order  to  obtain  it. 

nnHE  submission  to  arbitration  being  made  a  rule  of  court,  an 
attachment  is  granted  against  the  party  refusing  to  perform 
the  award,  as  for  a  contempt  of  that  court  of  which  the  sub- 
mission is  a  rule. 
Edsell  ▼.  II  If  an  award  finds  a  debt,  but  contains  no  order  to  pay  it,  there 

D^lixnore,        jg  ^q  contempt  in  not  paying  the  money,  and  an  attachment  will 

""8*^^  '      not  be  granted.  || 
Rex  V.  Myers,       The  attachment  in  this  case  is  only  in  nature  of  a  civil  execu- 
1  TermR.         jJqjj   ^jj^j  therefore  cannot  be  executed  on* a  Sunday, 

Walker  ▼.  Earl       ||  And  for  the  same  reason,  an  attachment  will  not  be  granted 

Grosvenor,       against  a  peer  or  a  member  of  the  House  of  Commons,  although 

mrCatmur  ^  consent  that  it  should  issue. 

V.  Sir  E.  Knatchbull,  id.  448. 

Hopcraft  ▼.  The  court  will  grant  the  attachment,  though  the  party  may  be 

1  B^'^978       ^"^  ^^  ^'^^  jurisdiction,  and  the  award  and  rule  of  court  have  been 

served  out  of  the  jurisdiction. || 
R  h'        Sft         ^"^  ^^®  attachment  is  so  far  criminal,  that  the  motion  for 
ward  Stra.  ^"  ^^  cannot  be  grounded  on  the  affirmation  of  a  Quaker. 
441.    ||But  it  seems  now  otherwise,  since  the  attachment  is  regarded  as  civil  process.   Taylor 
T.  Scott,  cited  Cowp.  394.   Willes  R.  292.  n.  (b).|| 

1  Keb.  130.  The  courts  of  law  were  for  some  time  rather  scrupulous  about 
i^*d^45  interposing  in  this  summary  way  in  order  to  enforce  obedience 
Sir  T.  Raym«  ^  awards ;  though  the  courts  of  equity,  where  the  submission 
35. 152.      *  was  under  one  of  their  rules,  made  no  difficulty  in  doing  it 

2  Keb.  22.  And  an  attachment  is  not  at  this  time  what  the  party  applying 
645.  1  Chan,  fop  j|.  jg  entitled  to  ex  debito  justitia^  but  it  is  entirely  in  the 
Hales  ▼.Tay-  d^c^^^^^n  of  the  court  whether  to  ffrant  it  or  not;  and  therefore 
lor,  1  Stra.  they  have  refused  it  where  there  hath  been  contrariety  of  evi- 
695.  Stoek  ▼.  dence,  or  the  case  hath  been  a  bard  one,  or  the  person  against 
De  Smith,  Cas.  ^(^om  it  hath  been  moved  hath  been  a  bankrupt,  and  incapable 

temp,  nardw.      r        •       ^u  j  j 

106.  Perry  v.    of  paying  the  money  awarded. 

Nicholson,  1  Burr.  278.    1  €r.  Pr. 272.  (ist  edit.) 

Davila  v.  If  one  of  the  parties  revoke  the  submission,  or  hinder  the 

^SaJk '73  arbitrators  from  proceeding  in  the  award,  the  court  will  grant  an 
pi.  10.'    *        attachment,  (a) 

fHa)  But  not  unless  the  submission  has  been  made  a  rule  of  court  before  tke  revocation,  other- 
wise there  is  no  contempt.  Milne  v.  Gratrix,  7  East,  608. ;  and  see  1  Bing.  R.  88.  6  Biog. 
449. ;  but  the  party  may  nave  his  action.    5  East,  266.    5  Bam.  &  A.  507.|| 

1  Bing.  R.  410.  llThe  courts  will  grant  an  attachment  where  the  nonperform- 
ance is  either  nonpayment  of  money  or  not  executing  any 
collateral  matter. 

iBoc&Pull.        So  also  for  nonpayment  of  costs  awarded,  and  even  for  not 

^^*  payhig  the  arbitrator  the  costs  of  the  award. 

Tidd's  Prac.  So  also  for  not  paying  the  share  of  the  costs  of  the  award  to 

***•  the  other  party  who  has  paid  the  whole  to  the  arbitrator. 

So 
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So  also  for  commencing  a  suit  in  equity  contrary  to  the  3  Burr.  1526. 
award.  ^  Manh.  66. 

But  if  it  be  doubtful  whether  the  award  be  good  or  not,  the  s  Dow.  &  Ry. 

court  will  not  enforce  it  by  attachment,  but  will  leave  the  party  ^^^• 
to  Ills  action. 

A  bankrupt  cannot  be  attached  for  a  demand  due  on  an  Stra.ii52. 
award  before  his  bankruptcy,  since  it  might  be  proved :  and  if 
he  has  been  attached,  ancl  afterwards  becomes  bankrupt,  the 
court  will  discharge  him. 

But  if  costs  are  awarded  to  be  paid  by  him  before  his  bank-  9  East,  518.; 

mptcy,  but  not  taxed  till  afterwards,  the  bankrupt  is  liable  to  be  and  see 

attached  for  them,  since  they  were  not  a  debt  proveable  till  ^  ^*^"'  ^  ^' 

taxation,  y  '°^- 

If  the  party  dies,  ^ere  is  no  remedy  by  attachment  against  Webster  v. 

his  representatives,  for  the  contempt  dies  with  him.  Bishop,  2  Vern. 

And  therefore  the  court  will  not  stay  proceedings  in  an  action  ^44.  Paterson 

upon  the  submission  bond,  or  upon  the  award,  though  the  party  T^'^^^^'j 

be  in  custody  on  the  attachment.     But  they  will  not  grant  an  ^^i,  liWilles 

attachment,  unless  under  some  very  particular  circumstances,  R.  3i5.|| 

where  an  action  hath   been  already  commenced.     And  if  the  Stock  v.  De 

defendant  be  taken  in  execution  on  a  judgment,  the  attachment  f "''^^'if'^^' 

will  be  discharged.  l^l\i^\  '''* 

Richardson  v.  Chance}',  1  Barnard.  586.    ||BadIey  v.  Loveday,  1  Bos.  &  Pull.  8l.|j 

If  exceptions  are  made  to  the  award,  though  it  be  affirmed,  an  Morris  v. 
attachment  will  not  be  granted ;  for  the  nonperformance  of  it,  Reynolds, 
whilst  the  matter  was  subjudicc^  was  no  contempt.  ^  y\   g  Ld. 

Raym.  857.  S.C. 

II  Where  there  appeared  to  be  objections  to  the  award  which  In  re  Cnrgey, 
were  pleadable  to  any  action  brought  upon  it,  though  not  such  ^  ^"S-  ^  99- 
as  to  induce  the  court  to  set  it  aside,  they  refused  to  grant  an 
attachment.  II 

The  defendant,  a  feme  sole,  and  the  plaintiff  agreed  to  a  re-  Anon.  B.  R, 
ference.     The  defendant  was  awarded  to  deliver  up  two  notes,  ^  ^^'  P*"-  272. 
and  pay  a  sum  of  money ;  she  married,  and  her  husband  refused  ||^^5  Ves. 
to  pay ;  and  it  was  a  question,  Whether  the  court  could  grant  g4g,  3  p. 
an  attachment  against  both  or  either  of  them  ?  Wms.  I89.|r. 

The  course  of  proceeding  in  order  to  obtain  an  attachment  is  Kyd  on 
this :  the  award  must  be  tendered  to  the  party  against  whom  it  ^]X^''!jj'  '^^^' 
18  intended  to  move,  and  if  he  refuse  to  accept  it,  affidavit  of  the  \y^I\^1^\^* 
due  execution  of  the  award,  and  of  such  tender  and  refusal,  must 
be  made,  and  on  that  an  application  to  the  court  to  make  the 
order  of  nisi  prius  a  rule  of  court ;  a  copy  of  this  rule  must  then 
be  served  on  the  party  refusing  to  accept  the  award :  if  he  still 
refuse  to  accept  it,  an  affidavit  must  be  made  of  personal  service 
of  the  rule,  and  of  the  disobedience  to  it ;  and  then,  upon  appli- 
cation, grounded  upon   that   affidavit,   an  attachment  will  be 
ordered. 

When  the  award  is  accepted,  but  the  money  being  demanded  Kyd,2i6. 
is  not  paid,  an  affidavit  must  be  made  of  the  due  execution  of  IPj>^*»Jjg<on 
the  award,  and  of  the  demand  and  refusal  of  the  money.     But  i'Bing.4io.|l 

X  4  a  demand 
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Longman  v. 
Holmes, 
2  Black.  R. 
990. 

Brandon  v. 

Brandon, 

1  Bos.  &  Pull. 

394. 

Strutt  V. 

Rogers, 

7  Taunt.  216. 

Whitehead  v. 


a  demand  of  the  money  made  by  a  third  person  authorized  so  to 
do,  by  indorsement  on  the  award  unstamped,  is  sufficient  without 
any  warrant  of  attorney, 

II A  personal  demand  is  necessary  to  ground  an  attachment, 
although  a  specific  time  and  place  are  appointed  for  doing  the 
act,  and  the  demand  (if  of  money)  must  be  made  of  the  exact 
sum  due. 

And  if  a  part  of  the  sum  is  well  awarded,  and  a  part  ill 
awarded,  a  demand  of  the  whole  will  be  insufficient 

But  if  the  demand  is  confined  to  that  part  which   is  well 
Firth,  13  East,  awarded,  the  court  will  grant  an  attachment  for  so  much. 

167. 

The  courts  will  not  infer  personal  knowledge  of  an  award  from 
circumstances,  in  order  to  bring  the  party  into  contempt ;  but  if 
personal  knowledge  is  brought  home  to  the  party,  tliis  appears 
sufficient  without  a  regular  personal  service. 
C.  264.;  and  see  1  ChittR.  170. 

If  the  arbitrator  has  enlarged  the  time  for  making  his  award, 
and  made  it  within  the  enlarged  time,  it  is  not  enough  that  this 
is  stated  in  the  award,  but  the  fact  must  be  verified  by  affidavit, 
and  it  must  also  appear  by  affidavit,  that  the  party  against  whom 
the  attachment  is  sought  had  notice  of  the  enlargement  duly 
served  on  him. 

Where  a  cause  is  referred  by  a  judge's  order,  made  by  con- 
sent of  parties,  and  the  time  for  making  the  award  is  also  enlai^ged 
by  a  judge's  order,  it  must  be  shewn  on  moving  for  an  attach- 
ment, that  the  order  enlarging  the  time  was  made  by  consent  of 
parties,  for  otherwise  the  judge  had  no  authority  to  make  it. 

But  if  the  arbitrator  has  authority  to  enlarge  the  time  by 
Jarvis,  5  Bam.  indorsement  on  the  order  of  reference,  and  that  order,  together 
&  C.  528.         yf\^  ^yjQ  indorsements,  is  made  a  rule  of  court,  it  is  not  necessary, 

on  moving  for  an  attachment,  to  shew  that  the  indorsements  were 
duly  made. 

Where,  according  to  the  terms  of  the  award,  something  is  to 
be  done  by  one  party  previous  to  the  performance  by  the  other, 
the  performance  of  such  condition  precedent,  or  a  tender  and 
refusal,  must  be  shewn  before  the  one  party  can  obtain  an  attach- 
ment against  the  other  for  nonperformance  of  the  award. 

If  the  award  appear  on  the  face  of  it  to  be  bad  for  uncertain^, 
or  not  being  final,  or  not  embracing  all  matters  within  the  sub- 
mission, the  court  will  not  enforce  performance  of  it  by  attach- 
ment, and  it  would  seem  that  the  court  would  refuse  an 
attachment,  if  it  appeared  by  affidavit  that  the  arbitrator  had 
omitted  to  award  on  a  matter  within  the  submission,  and  which 
was  brought  before  him,  since  this  would  be  a  defence  to  an 
action  on  the  bond  or  award,  or  an  objection  to  the  award,  if  the 
award  were  offered  in  evidence  in  bar  of  an  action. 

But  corruption  or  misconduct  on  the  part  of  the  arbitrators, 
cannot  be  shewn  for  cause  against  the  motion  for  an  attachment 
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If  if  be  doubtful  on  the  affidavits,  whether  the  party  has  com-  /»  re  Gamy, 
mitted  a  contempt,  the  court  will  not  grant  the  attachment  ^B^^'^^^* 

It  is  no  answer  to  the  application  for  the  attachment,  that  the  Caila  v.  El- 
party  was  proceeding  to  pay  the  money  under  the  award,  when  W>^  »Dow. 
it  was  attached  in  his  hands  by  a  foreign  attachment  from  the  *%•  ^^• 
sheriflfs  court  of  London  ;   for  the  arbitrator's  award  is  in  fact 
like  a  judgment  of  the  court,  and  the  payment  of  the  money 
under  the  attachment  would  be  an  answer  to  the  proceeding  in 
the  sheriff's  court.  || 

Where  the  submission  is  made  a  rule  of  court,  the  award  be*  i  Salk.7i. 
comes  so  of  course,  and  therefore  the  motion  for  an  attachment 
is  the  next  immediate  step. 

If  the  submission  to  the  award  be  made  a  rule  of  court  under  Bevan  t. 
the  statute,  the  affidavit  on  which  to  move  for  an  attachment  ?S["*'  « 
need  not  be  entitled  in  any  cause,  but  those  in  answer  must  be  ^^^ 
regularly  entitled. 

If  the  time  limited  by  the  submission  expire  without  any  thing  Owenv.Hurd, 
being  done,  and  a  reference  to  a  second  arbitrator  be  submitted  gJL®""  ^* 
to,  such  submission  must  be  made  a  rule  of  court,  and  must  l>e 
by  the  parties  to  the  record,  else  the  court  will  not  interpose  by 
attachment.  For  the  court  cannot  in  such  a  case  enter  into  the 
merits  of  the  award,  though  witii  the  consent  of  the  parties,  for 
there  is  a  nullity  of  jurisdiction. 

Where  on  a  reference  at  nisi  prius  the  plaintiff  takes  a  verdict  Kycl,  si6. 
by  consent  for  security  (a)  he  may,  upon  an  award  being  made  H0»)  Ifthede- 
in  his  favour,  either  enter  up  judgment  on  the  verdict,  and  take  i^en  held^ 
out  execution  for  the  sum  awarded,  if  it  do  not  exceed  the  sum  bail,  a  verdict 
for  which  the  verdict  was  taken,  or  apply  to  the  court  for  an  should  be 
attachment     But  he  cannot  enter  up  his  judgment  without  the  J^^°  ®"*  ^ 
leave  of  the  court,  and  for  this  purpose  he  must  have  an  affidavit  causTat 
of  the  due  execution  of  the  award,  and  the  demand  and  refusal  priuM^  other- 
of  the  money  awarded,  in  like  manner  as  on  a  motion  for  an  wise  the  bail 

attachment  ib)  are  discharged. 

^  ^  2Saund.72. 

b>  n. ;  but  it  is  otherwise  with  respect  to  the  sureties  in  a  replevin  bond.  Moore  v.  Bowmaker, 
6  Taunt.  579.  7  Taunt.  97.  Where  a  verdict  is  taken  for  a  certain  Buro,  subject  to  the  award 
of  an  arbitrator,  he  has  no  authority  to  award  a  larger  sum ;  and  if  he  does  the  award  is  bad, 
even  to  the  extent  of  the  verdict.  Bonner  v.  Charlton,  5  East,  139.  And  the  Court  ofK.  B. 
refused  to  increase  the  verdict  on  affidavit  that  a  larger  sum  was  expected  to  be  proved  before 
the  arbitrators ;  but  Elienborough  C  J.  seemed  to  think  that  as  all  matters  in  dmerence  wefto 
ri^erred,  the  arbitrators  might,  perhaps,  award  beyond  the  verdict  as  to  the  additional  matters. 
Pearse  v.  Cameron,  1  Maule  &  S.  075.;  and  see  Prentice  v.  Reed,  1  Taunt  151.||  {6)  Forster 
V.  Brunetti,  1  Salk.  84.  Read  v.  Garnett,  Barnes,  58. 

II  But  it  is  now  held  that  this  is  unnecessary,  and  that  the  party  ^^ee  v.  Lin- 
may  proceed  to  enter  up  judgment,  and  take  out  execution  for  ^^^>  ^  ^^ 
the  sum  awarded,  without  any  application  to  the  court 

And  this  may  be  done  without  personal  service  of  the  award,  ^ 
but  a  rule  for  judgment  must  be  first  given.  H^tchiner    ^' 

8  Bos.  &  Pull.  244.   Hay  ward  v.  Ribbans,  4  East,  3ia 

And  if  a  day  is  fixed  for  payment  of  the  money  under  the  CalJam  v. 
award,  execution  must  not  be  sued  before  that  day.  ^^^"^"» 

*  1  aunc  3 1 9. 
If  a  verdict  is  not  taken  at  the  trial,  and  the  arbitrator  do  not  Gmody  v. 

express!  ^ 
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Wilton,  expressly  award  one  to  be  entered,  the  court  has  no  authority  to 

7  Taunt.  700.     direct  it,  though  the  award  decides  the  issues  in  the  cause,  nor 
d^rto*  ^  ^""    ^^^  ^®y  order  a  nonsuit  to  be  entered,  unless  the  arbitrator  di- 
iMarBh.2»8.;   rect  it. 
and  see  1  Chitt.R.  284. 

WooUey  v.  Where  a  verdict  was  taken  subject  to  a  reference  to  a  barrister, 

Clarke,  iBam.  and  the  arbitrator  having  been  engaged  in  the  cause  declined  to 
^tdt^' '  8^  ^^^^  ^^^  CRsey  the  court  gave  liberty  to  the  plaintiff  to  proceed 

4  Moo.  R.  300.  to  judgment  and  execution,  unless  the  defendant  would  name 

another  arbitrator.  || 
Robinson  ▼.  Upon  an  affidavit  that  the  original  award  was  lost  by  coming 

Davis,  1  Stra.    up  in  the  Bristol  nisiil,  which  was  robbed,  an  attachment  was 
^^^*  moved  for  upon  a  copy  of  it,  and  granted  nisi. 

Knox  V.  Sim-  Where  a  reference  has  been  submitted  to  under  an  order  of 
njondi,  5  Bro.  the  Court  of  Chancery,  Lord  TJinrlam  seemed  to  think,  that  the 
C;nan.K.56i.  p^^pgr  motion  was  not  for  an  attachment,  but  that  the  party  re- 
fusing to  perform  the  award,  should  stand  committed.  And 
notice  of  such  motion  must  be  personal,  not  on  the  clerk  in  court. 
However  nothing  was  done  in  that  case,  nor  is  the  practice  by 
any  means  settled.] 

(I)  Of  compelling  Performance  of  an  Award  by  Bill 

in  Equity. 

Hall  ▼.  T7(rH£RE  the  award  is  to  pay  a  sum  of  money,  it  is  said  that 

Hardy,  3 P.         ^^    a  bill  in  equity  to  compel  performance  is  improper:  but 
Wros.  189,190.  ^jigfg  j^  jg  ^Q  Jq  apy  thing  in  specie,  a  court  of  equity  will  some- 
times lend  the  aid  of  its  decrees  to  enforce  the  execution  of  it. 
1  Chan.  R.  86.  And  a  bill  in  general  will  lie  for  performance,  either  where  the 

award  hath  been  made  under  a  submission  entered  into  by  order 
of  the  court,  or  where,  though  the  submission  be  voluntary  or 
s  Cban.R.so4.  the  award  defective  in  circumstances,  the  parties  have  long  ac- 
quiesced in  it,  or  it  has  been  in  part  executed. 
3  P.  Wdis.  a  court  of  equity  will  decree  a  specific  performance  of  an 

189, 190.         award  for  conveying  an  estate,  where  the  defendant  hath  received 

the  consideration*money  for  doing  it 
s  Vera.  S4.  On  a  submission  by  bond,  an  award  was  made,  not  binding  by 

sCliuiJl.904.  form  of  law,  by  which  the  plaintiff  was  to  pay  the  defendant 

900/.  and  to  seal  a  release  to  him ;  and  the  defendant  was  to 
assign  several  securities  he  had  from  the  plaintiff.     The  plaintiff 
sold  some  lands  to  raise  the  900/.  expecting  the  defendant  to  re- 
ceive it,  as  he  gave  him  intimation  he  would,  and  tendered  him 
the  900/.  and  a  release  executed  by  the  plaintiff;  and  though 
there  was  no  other  execution  on  the  plaintiff's  part,  and  though 
the  award  was  extrajudicial,  and  not  good  in  strictness  of  law, 
yet  the  Lord  Chancellor  decreed  it  should   be  performed  in 
.    specie. 
Wood  V.  Grif-       11  ^^'^^  performance  of  an  award  is  compelled  in  equity,  on  the 
fith,  1  Swanst.  ground  that  the  award  only  ascertains  die  terms  of  a  previous 
R«  ^9«  agreement  between  the  parties,  and  although  the  court  will  not 

decree 
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decree  the  execution  of  illegal  acts  directed  by  the  award,  yet,  if  See  Blun- 

the  acts  are  legal,  the  court  will  not  enquire  into  their  reason-  ^^^'  ^^y" 

ableness,  since  it  considers  the  determination  of  the  arbitrator  as  ^42. '        ^ 

conclusive,  as  the  judge  chosen  by  the  parties. 

Specific  performance  cannot  be  decreed  of  an  agreement  to  sell  Wilksv.Davis, 

at  a  price  fixed  by  arbitrators,  where  the  vendor  refused  to  exe-  3  Meriv.  507. ; 

cute  the  arbitration-bond,  and  it  was  therefore  uncertain  that  any  ?°^  *®®  Gour- 
j  ij  1  J  layv.  Somer- 

award  would  ever  be  made.  ^^  i9Ves. 

431. 

Where  there  is  a  palpable  objection  on  the  face  of  an  award,  Auriol  v. 
the  court  may  refuse  to  enforce  it,  but  they  cannot  set  it  aside  ^"p*''  iTurn, 
after  the  time  limited  by  the  statute  has  elapsed.  || 

On  a  bill  of  review  to  reverse  a  decree  confirming  an  award,  i  Chan.R.  139« 
the  plaintiiF  assigned  for  error,  that  the  cause  was  referred  to  four 
commissioners,  and  but  three  certified ;  that  a  lease  which  he 
then  insbted  upon,  was  not  in  issue  in  the  cause ;  and  that  he 
never  consented  to  the  certificate.  But,  notwithstanding  these 
objections,  as  the  decree  had  been  acquiesced  in  sixteen  years 
without  any  attempt  having  been  made  to  impeach  it,  the  court 
refused  to  reverse  it. 

Though  a  court  of  equity  will  not  hold  a  defendant  to  an  ^  temp. 
award,  where  the  plaintiff  hath  neglected  to  perform  his  part  \\^^r^l^  - 
within  the  time  limited  by  the  terms  of  it ;  yet  if  the  defendant  Jackson, 
after  such  time  accept  part  performance  from  the  plaintiff,  in  6  Vee.  is. 
that  case  a  performance  on  his  part  to  the  extent  of  what  he  has  Milnes  v. 
accepted  from  the  plaintiff  will  be  decreed.  400^Blundell 

V.  Brettarch,  17  Ves.  843 J| 

A.  and  jB.,  copartners,  submitted  differences  between  them  to  P°|"P"?^^* 
arbitration,  and  it  was  awarded  that  a  part  of  the  stock  in  trade  g^^®  •  ^  * 
should  be  deposited  in  the  hands  of  a  third  person,  part  thereof 
to  be  delivered  from  time  to  time  to  either  party  who  should  pay 
any  debt  due  from  the  partnership  estate,  the  quantity  to  be  in 
proportion  to  the  money  so  paid  by  him.  A  moiety  of  the  stock 
so  deposited  was  afterwards  taken  in  execution  by  separate  cre- 
ditors of  A,  as  his  property ;  upon  which  A,  the  other  partner, 
and  the  partnership  creditors,  filed  a  bill  to  set  aside  the  execution, 
and  to  have  the  moiety  of  the  stock  so  seized  appropriated  to  the 

Eayment  of  their  debts,  insisting  that  it  was  specifically  bound 
y  the  award  and  the  execution.  But  Lord  Hardwicke  dSsitAsseA 
the  bill,  because  the  partnership  creditors  were  not  parties  to  the 
submission,  or  at  all  privy  to  the  transaction,  or  under  any  obli- 
gation of  abiding  by  the  award. 

Nor  will  a  bill  in  equity  lie  to  carry  into  execution  an  award         Ibid. 
on  a  voluntary  submission,  unless  there  has  been  an  acquiescence 
in  it  by  the  parties  to  the  submission,  or  an  agreement  by  them 
afterwards  to  have  it  executed. 


(K)ln 
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(K)  In  what  Cases,  when,  and  in  what  Manner  Awards 

may  be  relieved  against. 

Wills  y.  Mac-  \\^HEN  an  award  is  put  in  suit  at  law,  no  extrinsic  circum- 
carmick,  stance,  nor  any  matter  or  fact  dehors  can  be  given  in  evi- 

2  Wils.  148.      dence  to  impeach  it :  if  it  be  open  therefore  to  any  objection  of 

this  kind,  the  defendant  must  apply  for  relief  either  to  a  court  of 

equity  by  bill,  or,  if  the  submission  has  been  made  a  rule  of  any 

court  of  law,  to  the  summary  and  equitable  jurisdiction  of  that 

court  of  which  submission  has  been  made  a  rule. 

Braddick  v.  ||The  cases  in  the  margin  decide  that  partiality  and  improper 

Thompson,       conduct  of  the  arbitrator  cannot  be  made  a  defence  on  nil  debet 

Gnodbrook  v.   pl^^^^d  to  an  action  on  the  award,  nor  can  such  matter  be  pleaded 

Davis,  5  Bam!    to  an  action  on  the  arbitration-bond. 

&  C.  534. 

Cargcy  v.  But  if  it  appear  on  the  face  of  the  award,  when  set  out  on 

Aitcheson,  xhe  record,  that  the  award  is  bad,  as  being  not  according  to  the 
C  170  terms  of  submission,  or  as  being  uncertain,  or  not  final,  this  may 

2Bing/i99.  he  made  a  ground  of  defence  to  the  action  upon  it,  either  by  de- 
S.C.  Fishery,  murring  to  the  declaration  if  the  whole  award  is  set  out,  or  by 

Pembley,  setting  it  out  in  any  subsequent  pleading,  and  demurring  to  its 

n  East,  188.     ^ff^^ 

Mitchell  T.  And  so  also  it  may  be  pleaded  as  a  defence,  where  the  refer* 

Staveley,  ence  is  of  all  matters  in  difference,  that  other  matters  in  difference 

16  East,  58.  Yfexe,  broujrht  before  the  arbitrator,  but  that  he  made  no  award 

iSflnes,  '  ^^  them,  since  this  avoids  the  award  in  ioto. 
8  East,  445. 

Reere  v.  And  this  defence  may  be  shewn  in  evidence,  if  the  award  is 

Farmer,  given  in  evidence,  without  being  pleaded ;  and  in  answer  it  may 

ile"^    '  shewn  diat  the  arbitrator  had  no  notice  of  the  other  matters, 

and  he  may  be  called  as  a  witness  to  prove  this.|| 

8  Ves.  315.  These  objections  being  in  general  founded  on  the  mistakes  or 

1  Atk.  64.  misconduct  of  the  arbitrators,  who  are  judges  chosen  by  the  party 

1  Salk.  73.  himself,  are  received  by  the  courts  at  first  with  a  degree  of 

caution  and  reserve :  though,  if  made  out  to  their  satisiacdon, 
relief  is  certainly  affordied. 
sVem.705.  On  a  bill  in  equity,  to  set  aside  an  award.  Lord  Chancellor 

said,  that  if  it  appears  that  the  arbitrators  went  upon  a  plain 
mistake,  either  as  to  the  law  or  the  fact,  the  same  is  an  error  ap- 

3  Atk.  495.        pearing  on  the  face  of  the  award,  and  is  sufficient  to  set  it  aside: 

fl/iVer,  on  a  doubtful  point  of  law,  though  the  court  on  deliber- 
ation should  be  of  a  different  opinion. 
Hanson  ▼.  II  The  ordinary  rule  of  the  courts  is,  that  on  a  general  refer- 

Liversedge,      ence  involving  questions  of  law  and  fact,  the  parties  constitute 

2  Vent.  242.  jjjg  arbitrator  judge  of  the  law  between  them,  and  the  award 
Walter  9  Ves.  shall  not  be  set  aside  on  the  ground  of  a  mistake  in  the  law,  un* 
364.  Chace  v.  less  it  appears  on  the  face  of  it  that  the  arbitrator  intended  to 
Westmore,  decide  according  to  law,  and  mistook  it,  in  which  case  the  award 
isEast,  357.  jj  ^^^  jjj  ^ff^Qi  Ijjs  award,  since  he  would  not  have  made  it  had 
Sharman  v.        ,     ,  ^i     i  'i 

Bell  5  Maule    "®  known  the  law  correctly. 

&  S.  584.  Wohlenberig  r.  Lageman,  6  Taunt.  251.  Campbell  v.Twcinlow,  1  Price,  81.  Price 
v.  Jones,  2  Young  &  J.  n  4. 

Thus, 
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Hius,  where  it  was  referred  to  arbitrators  to  distribute  the  Aynslejr  v. 
personal  property  of  an  intestate,  and  it  was  objected  to  their  ?°^!J^^^  ?" . 
award  that  they  had  not  followed  the  statute  of  distributions,  ^^  see'chini?- 
the  court  directed  the  arbitrators  to  make  affidavit  whether  they  v.  Ching, 
had  intended  to  follow  the  statute  in  their  award,  or  to  decide  6  Vesey,  282. 
merely  according  to  equitable  circumstances ;  and  the  arbitrators 
swearing  that  they  had  not  conceived  themselves  bound  by  the 
fixed  nile  of  law,  but  had  decided  according  to  the  supposed  in- 
tention of  the  intestate,  the  court  discharged  the  rule  for  setting 
aside  the  award. 

And  so,  also,  if  a  mere  unmixed  question  of  law  is  referred  Cramp  v. 
to  a  professional  arbitrator,  the  court  will  not  disturb  the  award,  |^^"^{} 
unless  an  illegality  appear  on  the  face  of  it.  Price  v.  HoHit' 

1  Maule  &  S.  105.    Steff  v.  Andrews,  2  Madd.  R.  g! 

Where,  however,  it  appears  on  the  face  of  the  award  that  Comforth  v. 
the  arbitrator  has  decided  contrary  to  law,  the  courts  are  bound  !?r?®°*  ^^®™* 
to  take  notice  of  the  objection,  and  to  set  aside  the  award. 

Thus,  where  the  arbitrator  awarded  a  sum  due  from  the  Aubertv. 
plaintiff  to  the  defendant  for  a  moiety  of  losses  paid  by  defend-  5J?f^  2  Bos, 
ant  on  policies  underwritten  in  partnership  between  plaintiff  and  ^^^^  ^  '^^^ 
defendant,  the  court  set  aside  the  award  pro  tanto,  this  part  ward,  2  Moo. 
of  the  award  appearing  on  the  face  of  it  to  be  illegal.  R*  719. 

So,  also,  where  it  appeared  by  a  paper  containing  his  reasons,  Kent  v.  Elstob, 
delivered  with  the  award  by  the  arbitrator,  that  he  had  decided  3  East  R.  is. 
on  grounds  contrary  to  law,  the  court  set  aside  the  award. 

But  where  no  objection  appears  on  the  face  of  the  award,  and  Delver  v. 
the  arbitrator  gives  no  explanation  of  the  reasons  of  his  de-  ^SJ°®*' 
cision,  it  is  not  sufficient  to  shew  by  affidavit  facts  which  only       *^°''  *^' 
raise  an  inference  that  the  award  was  made  upon  an  erroneous 
view  of  the  law. 

And  where  the  point  of  law  is  not  clear  and  settled,  the  court  Ridout  v. 
will  not  set  aside  the  award  on  an  objection  to  the  arbitrator's  law.    P^in>  ^  Adc. 

494. 

Thus,  where  the  captain  of  a  vessel,  at  an  intermediate  port  Richardson  v. 
on  the  voyage,  had  sold  certain  goods  of  the  charterers,  to  defray  Nourse, 
necessary  repairs  of  the  vessel,  at  a  higher  price  than  they  would  '  ^^"'  *  A* 
have  fetched  at  the  port  of  destination,  and  an  arbitrator,  to 
whom  disputes  between  the  charterers  and  the  owner  were  re- 
ferred, gave  credit  to  the  charterers  for  the  full  price  obtained, 
and  not  for  the  price  which  would  have  been  obtained  at  the 
port  of  destination,  the  court  refused  to  set  aside  the  award, 
since  the  legal  question  had  never  been  decided. 

And  an  arbitrator  is  not  bound  by  a  mere  rule  of  practice,  /nrr  Badger, 
adopted  by  the  courts  for  convenience,  and  not  being  a  general  ^  Barn.  &  A. 
rule  of  law.     Therefore,  if  he  allow  interest  in  account  where  ^^^' 
the  courts  of  law  and  equity  would  not  do  so,  it  is  no  ground 
for  impeaching  his  award. 

Though  in  general  the  courts  will  not  set  aside  an  award  for  a 
mistake  in  law,  unless  it  appear  on  the  face  of  it,  yet  it  seems  that 
in  case  of  a  decision  perversely  wrong  the  court  would  correct 
it,  though  the  objection  appeared  by  matter  dehors  the  award, 

and 
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and  more  respect  is  shewn  to  the  award  of  a  legal  arbitrator 

than  of  an  ordinary  individual  on  a  matter  of  law. 

Chace  ▼.  In  a  case  above  referred  to,  Lord  EHenborough  C.  J.  8aid9 

W^tmore,       cc  there  was  a  great  difference  in  these  cases,  in  considering  the 

13      t,557.     ^  object  of  the  reference  and  the  description  of  the  person  to 

whom  the  decision  is  confided  by  the  parties.      In  ordinary 
cases,  where  questions  of  &ct  are  referred  to  one  who  is  sup- 
**  posed  to  be  competent  to  deal  with  such  questionss,  though 
not  with  questions  of  law,  and  a  question  of  law  happens  to 
arise  on  which  he  decides  in  a  manner  disturbing  the  whole 
justice  of  the  case,  the  court  will  enter  into  the  enquiry,  and 
*<  correct  what  was  erroneous  in  the  decision.    But  where  a 
**  doubtful  question  of  law  arises,  it  oflen  happens  that  on  such 
**  very  account  they  agree  to  refer  to  the  arbitrament  of  agentle- 
^^  man  of  the  profession,  meaning  to  refer  the  decision  of  the 
*^  law  to  him,  and  to  abide  by  his  determination  of  it : "  and 
this  doctrine  was  confirmed  by  bis  Lordship  apd  the  Court  in 
S/iarman  v.  Bell,  5  Maule  &  S.  584. :  —  *^  Where  the  meriu 
*^  both  in  law  and  fact  are  referred  to  an  arbitrator  oi  common 
knowledge,  as  we  must  presume  a  gentleman  at  the  bar  to  be, 
and  there  is  not  any  question  referred  by  him,  the  court  will 
not  open  the  award,  unless  something  can  be  alleged  amount- 
^^  ing  to  a  perverse  misconstruction  of  the  law,  or  misconduct  on 
'^  the  part  of  the  arbitrator." 
Ires  V.  Met-  So,  also,  where  there  is  a  mistake  in  fact  apparent  on  the  face 

^f,  I  Atk.  6».  Qf  the  award,  or  clearly  appearing  by  affidavits,  and  admitted 
644"knox'v*  ^y  ^^  arbitrator  (which  is  absolutely  necessary,  and  Lord  Thur^ 
Simroonds,  low  always  required  his  affidavit),  the  courts  of  equity  will  re- 
1  Ves.  jun.        lieve  against  the  award,  or  courts  of  common  law,  wherein  the 

969.  Morgan    reference  is  a  rule  of  court,  will  set  it  aside. 

V.  Mather, 

H  Vei.  jun.  1 8.  Anderson  v.  Darcey,  1 8  Ves,  449. 

Rogers  V.Dal-  Thus,  in  a  case  where  the  arbitrator  awarded  41/.  to  the 
Iimore,  plaintiff,  and  afterwards  discovered  he  had  made  a  numerical 

Anon.  2Cbitt  ™^^^l^^  ^^^  ^^^  ^^^  award  should  have  been  for  61/.,  and 
R.  44.';  ied  gave  notice  of  this  error  to  the  parties,  on  a  motion  to  set  aside 
vide  Champion  the  award  the  Court  of  Common  Pleas  said  they  would  make  the 
A  ^1^2?*"'  '"'®  absolute,  or  send  the  matter  back  to  the  arbitrator,  on 
Payne  v.^'  which  the  defendant's  counsel  consented  to  amend  the  award  by 
Bailey,  3  Brod.  increasing  the  sum  to  61/.  The  courts,  however,  have  no  au- 
&  Bing.  304.     thority  to  send  the  matters  back  for  reconsideration,  without 

consent  of  all  parties  ;  but  in  a  late  case,  where  the  defendant 
refused  this,  the  court,  at  the  instance  of  the  plaintifi^  set  aside 
the  order  of  nisi  prius  for  the  reference,  and  the  verdict  and 
award. 
Gordon  v.  Where  the  award  has  a  clear  meaning  on  the  &ce  of  it,  the 

Mitchell,  court  will  not  allow  affidavits  of  the  arbitrator  as  to  his  inten- 

8  Moo.  S41.      ^^^  Jq  making  it,  to  be  read,  in  order  to  raise  an  ambiguity. 
Pinkerton  V.  Where  an  agreement  stipulated  that  in  case  of  breach  of  it 

C"f|<^"»  A  ^®  *""*  ^^  lOOL  should  be  received  as  a  stipulated  debt  binid- 
704?"^  ^"K  ^^  ^^^  P&i^yt  And  an  action  of  debt  was  brought  for  gene- 

ral 
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ral  damages  for  breach  of  the  agreement,  and  was  referred  to  an 
arbitrator  who  awarded  only  10/.  damages,  it  was  held  that,  in 
order  to  entide  the  parly  to  set  aside  tiiis  award,  the  affidavits 
must  expressly  state  that  tliis  clause  was  pointed  out  to  the  ar- 
bitrator, and  that  he  was  required  to  act  upon  it.H 

Where  it  appeared  that  the  arbitrator  had  made  his  award,  3  P.  Wms. 
notwithstanding  he  had  been  desired  by  one  of  the  parties  to  ^^^* 
postpone  it  till  he  could  satisfy  him  as  to  some  facts  which  the 
arbitrator  had  conceived  to  be  against  him.   Lord  Talbot  set 
the  award  aside. 

So  where  the  objection  was  that  a  part  of  the  evidence  had  2  Atk.  64. 
been  shewn  only  to  one  of  the  arbitrators,  and  not  to  both,  and  ^^^  ^^^- 
the  arbitrator  to  whom  it  had  not  been  shewn,  swore,  that  he 
believed  if  he  had  seen  it  his  award  would  have  been  different 
from  what  it  was,  Lord  Hardwicke  declared  the  award  for  that 
reason  void. 

So  where  one  of  the  arbitrators  has  had  an  interest  in  the  sVem.  S5i. 
matter  in  controversy,  or  has  been  related  to  one  of  the  parties;  ^^^*  ^i^* 
or  where  two  of  the  arbitrators  have  by  fraud  or  force  excluded  a 
third ;  or  where  they  have  heard  one  party,  and  refused  to  hear 
the  other ;  or  have  chosen  an  umpire  by  lot;  in  all  these  cases 
the  awards  have  been  relieved  against. 

ySo  if  the  arbitrator  decide  on  his  own  view,  without  calling  W^ChittR. 
the  parties  before  him  (a),  or  if  he  make  his  award  without  fully  /^n'|  jg|„^  ^^ 
hearing  all  the  evidence  which  can  be  ofiered  on  both  sides  {b\  384.  5  Bam.' 
unless  indeed  the  parties  assent  to  the  case  being  closed  (c);  ot  &C.554. 
if  he  examine  a  party  (d)  or  a  witness  {e\  in  the  absence  of  the  ^^^  Manh. 
opposite  party  (unless  in   the  case  of  mercantile  arbitrators,  (£f)g  Taunt. 
where  this  is  frequently  the  practice  (g),)  although  the  arbi-  694.  5  Barn, 
trator  may  make  oath*  that  such  private  examination  had  not  &C.59a; 
tnSuenced  his  judgment  (A);  these  will,  in  general,  be  grounds  but»eeisVes. 
for  setting  aside  the  award.     But  the  award  will  not  be  set  aside  (f)4  Moo.148. 
because  the  witnesses  were  not  examined  on  oath,  unless  an  (f)  1  Ryan  & 
objection  were  made  on  that  ground  at  the  time  of  the  examin-  Moo.  N.P.C. 
ation(f);  nor  on  the  ground  of  one  of  the  witnesses  being  ex-  i®"  W  6  Ves. 
amined  by  the  arbitrator  after  the  evidence  was  closed  on  both  ^^>^\  y^^^^^ 
sides,  and  the  opposite  attorney  gone,  unless  the  re-examination  Pull.  91. ;  ied 
were  brought  about  by  management  of  the  attorney  for  the  »«/*  4  Pricey 
party  {k) ;  nor  because  it  was  drawn  by  the  solicitor  of  one  of  the  ?f.^:  ^     « 
parties,  though  such  a  circumstance  is  highly  indelicate.  (/)i|  Vv\\.  17 & 

CO  9  Vet.  69. 
If  one  of  the  arbitrators  use  any  expressions  towards  either  ^  y^^  315^ 

party,  which  discover  bias  or  prejudice  in  his  mind,  a  court  of 
equity  will  set  aside  the  award,  though  there  be  nothing  to  im- 
peach the  conduct  of  the  other  arbitrator  who  joined  with  him 
in  it. 

Where  the  servant  of  an  umpire  had  given  out,  before  the  time  s  Vera.  lOO. 
allowed  the  arbitrators  to  make  their  award  was  expired,  that  he 
was  sure  hU  master  would  give  so  much,  and  be  afterwards  did 
give  so  much,  which  was  more  than  was  awarded  by  either  of  the 
arbitrators ;  the  court  looked  upon  this  as  evidence  of  fraud  and 

corruption! 
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corroption,  and  therefore  decreed  the  arbitration-bond  to  be 
delivered  up. 

Where  an  award  was  made  a  rule  of  the  Court  of  K.  B.,  and 
on  a  motion  on  one  hand  for  an  attachment,  and  on  the  other  to 
set  aside  the  award,  that  court  refused  to  interfere,  and  left  the 
plaintiff  to  his  remedy  at  law  on  the  submission-bond,  Lord  Mac-- 
clesfield  considered  this  as  a  bare  bond  of  award  without  being 
made  a  rule  of  court,  and  that  therefore,  as  the  one  party  was 
taking  relief  by  his  acdon,  the  other  was  entitled  to  take  relief 
by  bill  in  equity. 

A  bill  was  filed  to  set  aside  an  award  which  had  been  made  a 
rule  of  the  Court  of  K.  B.  for  corruption  in  the  arbitrator ;  the 
defendant  pleaded  the  award,  and  submitted  to  amend  any  errors. 
Lord  Hardwicke  said,  that  the  K.  B.  was  the  proper  court  to 
examine  into  the  corrnpdon  and  partiality  of  the  arbitrator;  but 
as  the  answer  was  very  loose  and  general,  and  there  was  an  ex- 
press submission  to  amend  any  errors,  he  ordered  the  plea  to 
stand  for  an  answer,  with  liberty  to  except 

On  a  bill  in  equity  to  set  aside  an  award,  the  court  will  not 
let  the  party  go  into  any  legal  o^ections,  except  for  partiality  and 
corruption;  but  if  the  bill  is  for  an  account,  and  prays  to  set 
aside  an  award,  there,  in  order  to  let  in  such  account,  the  plaintiff 
may  make  legal  objections. 

Where  the  arbitrators  took  money  of  one  of  the' parties  alone 
for  their  charges  without  any  bill  delivered,  and  before  the 
making  of  their  award,  Lora  Hardwicke  thought  this  a  suf- 
ficient reason  to  set  the  award  aside ;  for,  if  sufiered,  it  would  bo 
bard  to  distinguish  what  is  corruption. 

If  a  bill  to  set  aside  an  award  for  partiality  or  corruption  be 
filed  against  arbitrators,  the  charges  of  partiality  must  not  only 
be  denied  by  way  of  averment  in  the  plea;  but  the  plea  must  be 
supported  by  an  answer  shewing  the  arbitrators  to  have  been 
incorrupt  and  impartial. 

But  where  the  arbitrator  has  accepted  of  the  office  upon  con- 
dition that  the  parties  should  undertake  not  to  bring  any  bill  in 
equity  against  him,  but  a  bill  is  afterwards  brought  against  him, 
and  corruption  and  partiality  are  charged,  the  court  will  order 
his  name  to  be  struck  out  fi'om  being  a  party. 

The  misconduct  of  the  arbitrators  cannot  be  urged  in  answer 
to  a  motion  for  an  attachment,  but  is  a  ground  upon  which  to 
move  to  set  aside  the  award. 

A  motion  to  set  aside  an  award  under  the  statute,  cannot  be 
received  till  the  submission  is  made  a  rule  of  court ;  and  a  con- 
sent in  the  submission-bond  to  make  the  award  a  rule  of  court, 
instead  of  the  submission,  it  hath  been  adjudged,  will  not  warrant 
the  court's  interposition.     But  see  Barnes^  55,  suprd  (B). 

A  motion  to  set  aside  an  award  under  the  statute  for  cor- 
ruption must  be  made  before  the  last  day  of  the  next  term  after 
the  award  is  published,  else  it  is  too  late,  and  an  attachment  for 
nonperformance  may  issue. 

So, 
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So^  a  motion  to  refer  badt  such  an  award  to  the  arbitrator^  «TennR,78i. 
though  there  be  no  charge  of  corruption,  but  merely  upon  the 
ground  that  he  had  not  before  had  sufficient  materials,  must  be 
made  before  the  last  day  of  the  next  term. 

It  was  bolden  by  Lord  Talbot  that  in  awards  under  the  statute  5  P.  Wms.  362. 
the  confirmation  of  the  submission  must  precede  the  making  of  {52  Kvdf235 
the  award ;  but  this  hath  been  over-ruled;  and  properly  enough, 
for  it  may  happen  that  the  award  may  be  made  in  the  vacation, 
and  before  any  term  after  the  submission. 

The  statute  of  W.  3.  being  made  to  put  arbitrations  where  no  2  Barr.  701. 
cause  was  depending  upon  the  same  footing  as  those  where  Barnes,  56, 57. 
there  was  one,  and  being  only  declaratory  of  what  the  law  was  ..j^'  b^now'set. 
in  the  latter  case,  it  seems  to  follow,  that  objections  which  arise  tledotherwisey 
upon  the  iace  of  the  award  may  be  made  at  any  time ;  and  that  and  applica- 
tbe  limitation  to  the  second  term  is  confined  merely  to  such  ^'*!"*  ^  ^^ 
objections  as  affect  the  conduct  of  the  arbitrators.  ^       v^thin  The  sta- 

tute must  be  made  within  the  time  limited,  although  the  objection  appears  on  the  face  of  the 
award.  Zachary  y.  Shepherd,  S  Term  R.  781.  Lowndes  v.  Lowndes,  1  East  R.  276.  Where 
the  submission  is  not  within  the  statute  the  court  are  not  absolutely  limited  as  to  the  time  for 
receiving  an  application  to  set  aside  the  award ;  but  they  will  in  general  cases  guide  their  dis- 
cretion by  the  rule  laid  down  by  the  statute.  Anderson  y.  Coxcter,  1  Strange,  501.  Rogers 
T.  Dallimore,  6  Taunt,  ill.  The  time  limited  by  the  statute  does  not  apply  to  awards  made 
under  orders  of  niri  pritu,  Synge  y.  Jeryoise,  8  East,  466.  Where  un  award  within  •  the 
statute  was  made  after  the  essoign  day,  but  before  the  quarto  die  post,  it  was  held  to  be  made 
wUhin  the  term,  so  that  a  motion  to  set  it  aside  might  be  made  at  any  time  before  the  last  day 
of  the  term  next  following.  In  re  Burt,*  5  Bam.  &  C.  668.  Where  a  cause  is  referred  by 
order  of  niti  pritu^  a  motion  to  set  aside  the  award  must  be  made  within  the  time  allowed  for 
moving  for  a  new  trial,  unless  a  sufficient  reason  for  delay  be  shewn.  Rawsthom  y.  Arnold, 
e  Bam.  &  C.  GS9.|| 

It  was  formerly  holden,  that  on  a   submission  by  consent  Cresslyy.Car- 
under  an  order  of  a  court  of  equity,  exceptions  might  be  made  ^^^^\qq 
to  the  award,  as  to  a  master's  report.     But  Lord  ThurUm  dis-  ^  chan'.  Ca.' 
approved  of  this  practice,   conceiving  that  if  it   lay  open  to  i86.   Hidey. 
exceptions,  it  seemed  rather  a  reference  than  an  award:  that  the  Cooth,2Vem. 
proper  way  is  to  move  to  set  aside  the  award :  and  the  topics  in  }P?:    ^??., 

fu  *•  Ml         1     A  u  *•  bridge  v.  Hil- 

tbe  exceptions  will  apply  to  such  a  motion.  toni  Bro. 

Chan.  R.  598.  Price  v.  Williams,  5  Bro.  Chan.  R.  164.  It  is  admitted  that  exceptions  will 
lie  to  an  award ;  bot  they  must  be  only  to  such  matters  as  appear  on  the  face  of  the  award, 
not  to  the  facts  in  the  award,  or  any  matter  dehon  :  an  objection  of  that  nature  must  be  made 
upon  motion  to  set  ande  the  award,  supported  by  affidavit.  Dick  v.  Milligan,  4  Bro.  Chan. 
R.  117. 

To  a  bill  in  the  Exchequer,  to  set  aside  an  award  for  undue  Bunb.  265. 
practice,  the  defendants  pleaded  (among  other  things)  that  the  i  Barnard.  75. 
submission  was  made  a  rule  of  the  Court  of  King's  Bench,  and  ^^^* 
that  there  had  been  no  application  to  that  court  pursuant  to  the 
statute  of  9  &  10  W.  3.     A  question  therefore  arose  upon  the 
statute.  Whether  a  court  of  equity  were  not  precluded  from 
examining  into  the  award  ?     The  Lord  Chief  Baron  and  Baron 
Conofns  were  of  opinion  that  it  was  not,  (the  time  in  J3.  22.  being 
elapised,)  but  Baron  Carter  that  it  was,  Baron  Hale  dubitarUe. 
At  lest  the  whole  court  agreed,  that  the  plea  should  stand  for  an 
answer,  with  liberty  of  excepting  to  it. 

A  bill  in  equity  will  not  lie  against  an  arbitrator  for  a  dis*  z  Atk.  644. 
Vol.  I.  Y  covery 
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covery  o(  the  grounds  upon  which  he  made  his  ;oiwaTd ;  bat  if 

there  be  any  palpable  mistake,  or  miscalculation,   the  party 

aggi'ieved  may  bring  his  bill  against  the  par^  in  whose  favour 

the  award  is  made,  to  have  it  rectified.] 

Doe  V.  Brown,       |  Where  an  award  is  void,  and  nothing  can  be  done  upon  it 

6  Barn.  &  C.  t  without  suit,  the  court  will  not  interfere  to  set  it  aside,  because 

Ry!*ioo  ^^'      ^"^^  *  ^"^^  must  fail.     But  where  a  cause  is  referred  by  order 

of  nisi  priusj  and  the  arbitrator  has  power  to  order  a  verdict  to 
be  entered  for  either  party,  and  he  makes  an  award,  ordering  a 
verdict  to  be  entered,  although  such  award  be  void,  (being  made 
after  a  revocation  of  the  submission,)  yet  the  court  will  set  it 
aside ;  for  otherwise  the  party  in  whose  favour  the  award  is  made 
will  have  judgment  on  the  verdict,  without  any  new  proceeding 
to  enforce  the  award. 
Kennard  ▼.  A  party,  after  receiving  the  costs  of  reference  and  award, 

&  C*  801  *™'  which,  by  the  terms  of  a  rule  of  reference,  are  to  be  paid  by 

the  other  party,  cannot  move  to  set  aside  the  award. 
Reg.  KJB.  Where  a  rule  to  shew  cause  is  obtained  in  the  Court  of 

26^4!  4  Bam.  J^^ng**  Bench,  to  set  aside  an  award,  the  several  objections 
&  A.  539.  See'  intended  to  be  insisted  on  at  the  time  of  making  such  rule  ab- 
6  Bam.  &  C.  solute  must  be  stated  in  the  rule  to  shew  cause.  And  the  rule 
629.  11  Price,  ig  jjjg  ssLtne  in  tlie  Court  of  Exchequer.  || 

Sim 


ASSAULT  AND  BATTERY. 


(A)  What  shall  be  said  to  be  an  Assault 

(B)  What  shall  be  said  to  be  a  Battery. 

[(B  2.)  In  what  Manner  they  are  to  be  charged.] 

(C)  In  what  Cases  they  may  be  justified,  and  what 

Pleas  may  be  pleaded  to  them,  and  of  the  Man- 
ner of  setting  forth  the  Justification. 

(D)  In  what  Manner  they  are  to  be  punished. 


(A)  What  shall  be  said  to  be  an  Assault 

Pillion,  4.  a.  A  JJ  assault  is  an  attempt  or  ofier,  with  force  and  violence^  to 
2  R  U  Ab^  ^®  ^  corporal  hurt  to  another,  as  by  striking  at  him  with 

545.Vent.256.  ^^  without  a  weapon,  or  presenting  a  gun  at  him  at  a  dis- 
Hawk.  P.  C.  tance  to  which  the  gun  will  carry,  or  pointing  a  pitch-fork  at 
'^'^^  him,  standing  within  the  reach  of  it,  or  by  holding  up  one's  fist 

at  him,  or  by  drawing  a  sword  and  waving  it  in  a  menacing 

manner. 

But 


265. 


(B)  What  shall  be  said  to  be  a  Batten/.  3^2^^ 

But  if  A.  lays  hb  hand  on  bis  sword,  and  says,  that  ifiS  xvei^e  Mod. .?.  2  Kcb. 
not  assise  time  I  would  not  take  such  language  from  you ;  this  is  no  -^45.  S.  C.  10 
assault,  for  it  is  plain  he  did  not  desim  to  do  him  any  corporal  ,  ^"'  \^.1\  , 

u    -A     ^    ^L   *  ^*  J  J     '   ^     y  ^  1        'H  \  '     *^aw  oi  livid, 

tiurt  at  that  time,  and  a  man  s  mtention  must  operate  with  his  235.   pi.  go. 
act  in  constituting  an  assault.  Gilb.  Law  of 

Evid.  256. 

[The  act  of  cruninal  conversation  with  another  man's  wife  is  2  Salk.  552. 

an  assault;  force  and  violence  being  supposed  in  law  to  accom-  ^  ^^^^'  ^^; 
pany  this  atrocious  injury  to  the  husband,  in  respect  of  whom  the 
consent  of  the  wife  is  as  nothing.] 

It  seems  agreed,  that  at  this  day  no  words  whatsoever,  be  they  Hawk  P.  C. 

ever  so  provoking,  can  amount  to  an  assault,  notwithstanding  ^^^^  (^)  ^"^  *^ 

the  many  ancient  opmions  to  the  contrary,  {a)  \l^\^^gu^^ 

gtven,  without  reasonable  cause,  and  the  party  offended  is  tempted  to  strike  the  other,  and  an 
action  brought,  and  the  general  issue  pleaded,  few  juries  would  give  damages  to  carry  costs, 
and  few  (if  any)  judges  would  certify. 

Every  battery  includes  an  assault ;  therefore,  if  the  defendant  Salk.  384. 

be  found  guilty  of  the  battery,  it  is  sufficient.  t'c'^r^' 


(B)  What  shall  be  said  to  be  a  Battery. 


A^ 


NY  injury  whatsoever,  be  it  never  so  small,  being  actually  ^  Mod.  U9. 
done  to  uie  person  of  a  man,  in  an  angry  or  revengeful,  or  172.  Mod.  z. 
rude  or  insolent  manner,  as  by  spitting  in  his  face,  or  any  way  p^^u  ^p^r 
touching  him  in  anger,  or  violently  jostling  him  out  of  the  way,  263^  fAnd  the 
are  batteries  in  the  eye  of  the  law.  act  causing  the 

injury  need  not  proceed  from  the  immedkUe  assault  of  the  defendant ;  as  where  the  defendant 
tlirew  a  lighted  squib  into  a  market-place,  which  being  tossed  from  hand  to  hand  by  different 
persons,  at  last  hit  the  pldntiff  in  the  face,  and  put  out  his  eye ;  it  was  adjudged  that  this  was 
actionable  as  an  assault  and  battery.  Per  three  justices,  conL  Blackstone  J.  Scott  v.  Shep- 
herd, 9  Black.  R.  89S.  5  Wils.  405.  S.  C.  So  if  a  person  pushes  a  drunken  man  against 
another,  and  hurts  him.  Short  v.  Lovejoy,  coram  Lee  C\  J.  Guildhall,  1758.  Bull.  Ni.Pri.  16.] 

But  to  lay  one's  hands  gently  on  another  whom  an  officer  has  2  Roll.  Abr. 
a  warrant  to  arrest,  and  to  tell  the  officer  that  this  is  the  man  he  p*^'  264 
wants,  is  not  a  battery. 

So  if  two  by  consent  play  at  cudgels,  and  one  happens  to  Dalt.  c.  22. 

hurt  the  other,  as  their  intent  was  lawful  and  commendable,  in  Bro.  Coron. 

promoting  courage  and  activity,  it  does  not  seem  to  amount  to  f^^-  [^"^^^ 
■  ^.^  tne  cuse  01 

a  battery.  B^^jlte^  ^ 

Clarke,  at  Abmgdon  Assises  coram  Parker  C.  B.  who  held  that  it  was  no  defence  to  allege  that 
the  plaintiff  and  defendant  fought  together  by  consent,  the  fighting  itself  being  unlawful. 
Bull.  Ni.  Pri.  16.  (4th  edit.)  So  if  one  license  another  to  beat  him,  such  licence  is  no  defence, 
because  it  is  against  the  peace.    Matthew  v.  OUerton,  Comb.  218.] 

So  if  one  soldier  hurts  another  by  discharging  a  gun  in  ex-  Hob.  134. 
ercise,  this  cannot  amount  to  a  battery,  though  if  it  be  done  2  Roll.  Abr. 
without  sufficient  caution,  he  is  liable  to  an  action  at  the  suit  of  burinevka^^^^^^ 
the  party  uijured.  necessity  shdl 

excuse  a  trespass.    Dickenson  y.  Watson,  Sir  T.  Jones,  205.    Underwood  v.  Hewson,  Stra. 
S^S.    Rayro.  467.   2  Black.  R.  896.] 

So  if  by  a  sudden  fright  a  horse  runs  away  with  his  rider.  Gibbons  v. 
and  runs  against  a  man,  it  is  no  battery,  and  this  may  be  given  Pepper, 

Y2  in 
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*  ^^'  ^?^'     ^^  evidence  on  the  general  issue :  but  if  it  were  occasioned  by 

1  C  iLd^       a  third  person  whipping  the  horse,  such  person  would  be  the 

lii.vm.ss.S.C.  trespasser.] 

[(B  2.)  In  what  Manner  they  arc  to  be  charged. 

Midiell  V.         T^HE  declaration  cannot  lay  the  assault  on  a  day  certain,  and 
8<r*'^llE'"r^h  ^^  divers  other  days  and  times :  for  an  assault  is  one  entire 

V.  Purser"^  ^*     individual  act,  and  cannot  be  laid  with  a  continuando  :  and  upon 
6  East,  395.       such  a  declaration  the  defendant  could  not  prepare  himself  with 
ace.  In  these    a  defence,  because  he  could  not  know  whether  the  plaintiff  meant 
cases  the  de-     ^^  -^  fQjp  ^^g  ^^  twenty  assaults, 
claration  al-  ^  ^ 

legcd  that  the  defendaDt  on  divers,  &c.  vMide  an  assault,  but  an  allegation  that  the  defendant 
on  divers  daj^s,  &c.  assaulted  is  good.    Burgess  v.  Freelove,  2  Bos.  &  Pull.  425.|| 

Amyon  v.  I"  ^^^  King's  Bench,  where  the  action  is  by  bill,  the  offence 

Shore,  I  Stra.  should  be  charged  positively,  and  not  by  way  of  recital,  with  a 
621.  (fl)White  whereas,  S^c. :  but  this  is  not  material  in  the  Common  Pleas  (a), 

2  WihTsos       ^^^  '"  ^^^  court  the  writ  being  set  out  in  the  declaration  helps 
Douglas  v. '      ^^®  want  of  a  positive  averment 

Hall,  Barnes,  560.    1  Wils.  99. 

Newman  y.  The  plaintiff  may  lay  in  his  declaration  many  things  in  aggra- 

6«"^'l|The      ^^^^o">  ^^^  which  he  himself  could  not  maintain  an  action;  as 

plaintiff  could    **  ^^^  making  an  assault  upon  his  servants.'' 

not  maintain  an  action  for  the  personal  injury  to  the  servant,  which  was  all  that  was  alleged 

in  the  declaration  in  2  Salk.  642.;  but  ne  may  sue  for  the  loss  of  service  with  v^pejr  ^tod 

servUium  amisity  and  may  ioin  a  count  of  this  sort  with  counts  for  an  assault  and  battery  of 

himself.    Ditcham  v.  Bond,  2  Maule  &  S.  456.;  and  see  Cro.  Jac.  501.(1 

Russel  v.  In  an   action  by  husband  and  wife  for  a  battery  on  her,  per 

119"^*^        '  ^^'^  ^^®  husband's  business  remained  undone;  on  motion  in 

arrest  of  judgment,  the  declaration  was  holden  good,  because 

the  battery  itself  is  actionable,  and  the  per  quod  only  aggravation; 
£  Stra.  1094.    and  HoU  said  he  would  not  intend  the  judge  sufiered  that  to  be 

given  in  evidence. 
Westbrookev.       The  defendant  gave  in  evidence  that  he  was  married  to  the 
Stmtville,         plaintiff;  and  to  encounter  that  evidence  the  plaintiff  was  per- 
1  Stra.  79.        mitted  to  prove  that  she  had  another  husband  living  when  she 

married  the  defendant.] 
Wilpon  V.  II  Where  two  defendants  were  held  to  bail  for  an  assault  and 

Edwards,         battery,  and  the  plaintiff  declared  against  one  only,  it  was  held 

3  Barn.  &  C.      .l^^  kl'     i^u*.  ♦^  5^  „^  n  ^  ^ 
34.  5  Dow.        ^^^  ^^  ^^^^  ^^  "^  S^-ll 

&  R.  622. 

(C)  In  what  Cases  they  may  be  justified,  and  what 
Pleas  may  be  pleaded  to  them ;  and  herein  of  the 
Manner  of  setting  forth  the  Justification. 

Ft/f^Hawk.  TF  an  officer  having  a  warrant  (6)  against  one  who  will  not 
P.C.259.26  .        suffer  himself  to  be  arrested,  beat  or  wound  him  {c)  in  the 

aSfl^ritiS  »"«"P'  |o  ^'^^  l*™' ^'^  ."«y>f&'t-  So  if  a  parent,  in  a 
there  cited.  reasonable  manner  chastise  his  child,  or  a  master  his  servant^ 
[(6)  Where  de*  being  actually  in  bis  service  at  the  time,  or  a  schoolmaster  his 

scholar. 


(C)  In  "what  Cases  they  may  be  justified^  4  c.  d95 

sdiQlar»  or  a  gaoler  his  prisoner,  or  even  a  husband  his  wife ;  or  fendant  Justi- 
if  one  confine  a  friend  who  is  mad,  and  bind  and  beat  him,  S^c.  ^^  under  a 
in  such  a  manner  as  proper  in  his  circumstances ;  or  if  a  man       J^Tu  ^^^' 
force  a  sword  from  one  who  offers  to  kill  another;  or  if  a  man  daction  of  it" 
gently  lay  his  hands  on  another,  and  thereby  stay  him  from  en-  is  not  requir- 
ticing  a  doff  against  a  third  person;  if  I  beat  one  (without  ed,  for  it  mnst 
wounding  him,  or  throwing  at  him  a  dangerous  weapon)  who  Jhe'^gheriff   ^^ 
wrongfully  endeavours  with  violence  to  dispossess  me  of  my  Bateman  v. 
land  {d)  or  goods,  or  of  the  goods  of  another  delivered  to  me  to  Woodcock, 
be  kq)t  for  him,  and  will  not  desist  upon  my  lajring  my  hands  Cro.  Jqc.  372. 
gently  on  him  and  disturbing  him ;  or  if  a  man  beat,  wound,  or  [gL  "annot^in 
maim  one  who  makes  an  assault  upon  his  person,  or  that  of  this  case  be 
his  wife,  parent,  child,  or  master ;  or  if  a  man  fight  with,  or  justified  by  the 
beat  one  who  attempts  to  kill  any  stranger;  in  these  cases  it  ^^.^^^'!' 
seems  the  party  may  justify  the  assault  and  battery,  {e)  must  ekhcr"' 

plead  that  he  gently  laid  his  hands  on  the  plaintiff  in  order  to  arrest  him,  and  that  he  actually 
did  arrest  him ;  as  in  Patrick  v.  Johnson,  2  Lutw.  927.  5  Lev.  403.  though  that  way  of 
pleading  has  been  doubted  of;  or  that  the  plaintiff  made  resistance,  and  was  going  to  rescue 
nimself,  and  by  reason  thereof  he  beat  him  in  order  to  secure  him :  for  though  an  arrest  im- 
plies an  assault,  yet  it  does  not  admit  a  battery ;  and  further,  an  ofiicer  cannot  justify  beating 
a  man  without  resistance.  Truscott  v.  Carpenter,  1  Ld.  Raym.  229.  Williams  v.  Jones,  Cas. 
temp.  Hardw.  298.  2  Stra.  1049.  S.  C.  (J)  Where  the  injury  is  a  mere  breach  of  a  close  in 
contemplation  of  law,  the  defendant  cannot  justify  a  battery  without  a  request  to  depart;  but 
it  is  otherwise  where  any  actual  violence  is  committed,  for  there  it  b  lawful  to  oppose  force 
with  force.  Green  v.  Goddard,  2  Salk.  691.  2  Inst.  316.  Seaman  v.  Cuppledick,  Owen,  150. 
ITberefore  a  plea  iustifying  beating  and  wounding  the  plaintiff  by  way  oi  moUith'  manus  im- 
posmt  to  turn  the  plaintiff  out  of  defendant's  house  Is  bad.  Gregory  v.  Hill,  B  Term  R.  299. 
But  if  the  plea  state  that  the  plaintiff  forcibly  and  with  strong  hand  endeavoured  to  break  and 
enter  defendant's  close,  it  may  justify  beating  and  bruising  the  |)laintiff  in  defence  of  possession. 
Weaver  v.  Bush,  8  Term  R.  78.  The  defendant  cannot  justify  an  assault  in  throwing  water 
on  the  plaintiff  in  order  to  hinder  the  plaintiff  from  proceedmg  in  obstructing  an  ancient 
window  of  the  defendant.  Simpson  v.  Morris,  4  Taunt.  82l.||  {e)  So  a  churchwarden  may 
lusdfy  taking  off  the  hat,  or  laying  hands  on  a  person  who  is  disorderly  in  church,  and  turning 
him  out  for  disturbing  the  congregation ;  but  it  must  be  by  a  moUit^r  numus  impotuU:  Howe 
V.  Planner,  I  Saund.  U.  So  the  defendant  may  justify  even  a  maiAem,  if  done  by  him  as  an 
officer  in  the  army  for  disobedience  of  orders,  or  other  military  offence ;  and  he  may  give  in 
evidence  the  sentence  of  a  council  of  war  upon  a  petition  against  him  by  the  plaintiff;  and 
if  by  their  sentence  the  petition  was  dismissed,  it  will  be  conclusive  evidence  in  favour  of  the 
defendant.    Lane  v.  D^berg,  H.  11  W.  3, per  Treby  C.J.  Bull.  Ni  Pri.  19.] 

And  on  an  indictment  tlie  party  may  plead  not  guilty^  and  6  Mod.  172. 

five  the  special  matter  in  evidence;  but  in  an  action  of  trespass  f^)  ^^^^^  ?*" 
^    %     J  .^  .  „      ,   .  *  excuse  may  m 

e  must  plead  it  specially,  (g)  ^^^h  case  be 

either  pleaded,  or  given  in  evidence  under  the  general  issue ;  but  matter  of  justification  roust 
be  always  pleaded.  Bull.  Ni.Pri.  17.  Co.  Lit.  282.  b.  But  where  in  an  action  for  an  assault 
and  false  imprisonment  agmnst  the  captain  of  a  ship,  who  pleaded  not  guilty  ;  the  defendant 
cross-examined  the  plaintiff's  witnesses  as  to  expressions  used  by  the  plaintiff,  which  would 
have  justified  the  imprisonment,  they  tending  to  create  mutiny  and  diwbedience ;  though  this 
evidence  was  objected  to,  yet  the  judge  admitted  it,  holding  what  wot  said  at  the  lime  to  be 
good  evidence  in  mitigation  of  damages ;  for  every  thin^  which  passed  at  the  time  was  part  of 
the  transaction  on  wnich  the  plaintiff's  action  was  founded,  and  therefore  he  could  not 
be  iurprised  by  the  evidence.  Bingham  v.  Gamault,  coram  BuUer  i,  London.  1788.  Espin. 
NL  Pri.  517.] 

[It  is  no  plea  that  the  defendant  hath  been  convicted  on  an  Bull. Ni.Pri. 
indictment  for  the  same  assault,  and  paid  a  fine  to  the  king;  for  ^^'  ^  Stra. 66* 
thb  suit  is  instituted  for  the  private  redress  of  the  party  injured. 
So  vice  versa.'] 

I  And  an  action  is   maintainable  for  damages  after  the  de-  Crosby  v.Leng, 

Y  S  fendant 
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IS  East,  409.     fendant  has  been   acquitted  on   an  indictment  for  the  assault 

unless  the  plaintiff  is  shewn  to  have  colluded  in  procuring  the 

acquittal.  II 

Blake  v.  In  trespass  for  assault  and  battery,  the  defendant  justifies  by 

Grove,  1  Sid.    f^  molUter  manus  imposuity  for  due  correction  as  his  servant,  and 

f  G  J  S  C^        pleads  over,  that  since  the  time  the  plaintiff  exoneriwit  et  relar^ 

avit  (without  saying  per  scrtptum)  to  the  defendant  the  said 
matter:  to  this  plea  it  was  specially  demurred  for  doubleness; 
and  the  opinion  of  the  court  was,  that  it  was  double ;  for  though 
the  release  be  not  sufficiently  pleaded,  yet  it  is  pleaded  so  as 
issue  may  be  taken  upon  it,  which  will  make  it  double. 
Fetter  v.  [A  former  recovery  is  a  good  plea,  notwithstanding  subsequent 

ficale,  1  Salk.   damages :  for  the  consequence  of  the  battery  is  not  the  ground  of 
^^'  the  action,  but  the  measure  of  the  damages. 

Yelv.  68.  So,  if  a  battery  be  committed  by  several,  and  a  recovery  had 

against  one,  such  recovery  may  be  pleaded  in  bar  to  an  action 
for  the  same  battery  brought  against  another. 
St.  21  J.  I.  The  defendant  may  plead  not  guilty  within  Jour  years  next 

c.  16.  0|i?^"  preceding  the  commencement  of  the  suit;  but  not  guilty  foithin 
dcrij/g  Solk.    six  years  will  be  bad.  (a) 

423.  11(a)  Only  if  objected  to  by  special  demurrer.  Macfadzen  t.  Olivanty  €  East  R.  987.|| 
Co.  Litt.  282.  This  being  a  transitory  action,  in  which  the  time  or  place  are 
jj2  Sand.  5.  b.||  merely  inducement,  the  place  cannot  be  traversed  without  special 
7  ^c.  i.^ct 5.  ^^^^  ^^  justification,  which  extends  to  some  certain  place,  as  if 
which  empow-  a  constable  of  a  town  of  another  county  arrests  the  body  of  m 
ers  justices  of  man  that  breaketh  the  peace  there,  he  may  traverse  the  county, 
the  peace, &c.  jjy^  jjg  ^ust  not  rest  there;  he  must  traverse  all  other  places^ 
generd  issue,  saving  in  the  town  whereof  he  is  constable, 
and  give  the  special  matter  in  evidence. 

Gibbon  V.  ^^  ^^^  defendant,/us/^5  the  assault  and  battery,  he  must  aw* 

Pepper,  2  Salk.  ^^^  it;  or,  on  demurrer,  the  plamtiff  shall  have  judgment 

637.  Ld.  Rayrn*  38.  S.  C. 

Pendlebury  v.  Son  assault  goes  to  the  whole  declaration ;  but  a  justification  ia 
Elroott,  a^y  Qther  way  applies  only  to  those  parts,  which  it  particularly 

Truscott  V.  '  ^^^s  notice  of,  and  is  therefore  bad;  nor  will  a  general  traverse 
Carpenter,        as  to  the  rest  supply  the  omission. 

1  Ld.  Raym.  229.   Jerome  v.  Phear,  Cro.  Eliz.  93. 

Dr.Groenvelt  To  the  vi  et  armis,  battery,  and  wounding,  the  defendant 
\hdBA^^^^'  pleaded  not  guilty ;  and  as  to  the  residue,  justified ;  it  was  ob- 
473.  jected,  that  here  was  no  answer  to  the  assault :  but  the  objection 

was  over-ruled,  for  the  residue  includes  the  assault 
Barfoot  In  an  action  against  a  servant,  if  he  pleads  a  justification  in 

V.  Reynolds,      defence  of  his  master,  he  must  plead  it  thus :  **  That  the  plain- 

2  Stra.  953.  cc  ^ff  would  have  beaten  his  master  if  he  had  not  interposed, 
of  a  wife  in  **  p7'out  ei  bene  licuit"  For  the  servant  can  only  strike  to  pre-i 
defence  of  vent  an  injury,  not  by  way  of  revenge;  and  therefore  where  the 
fier  husband,  servant  pleaded,  ^*  That  the  plaintiff  having  assaulted  the  masteT 
B^Mi^^iYd  "  *"  ^^^  presence,  he,  in  defence  of  his  master,  struck  the  plain- 
Raym^'62.   *     **  ^'^'"  ^"^  P'^  ^'^  holden  ill  on  demurrer;  for  the  assault  en 

the  master  might  be  over  when  the  servant  struck  the  plaintiff. 

The 
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The  plea  of  son  assault  admits  an  assault;  and  therefore  where  Hay  v. 
the  memoranduni  was  generally  of  theterra,  and  the  plaintiff,  on  ^  yy^^"' 
the  defendant's  failure  in  his  plea,  went  on  and  proved  an  assault  g  q  sStra. 
on  a  day  within  the  term,  the  court  held  it  well  enough ;  tor  it  1271.  bv  the 
was  unnecessary  for  him  to  give  any  evidence  at  all,  unless  to  name  of  Guy 
aggravate  damages ;  and  he  snail  not  be  nonsuited  >  because  it  is  I*  ^^^.^"p^? 
amendable 43y  a  new  bill.     If  this  come  out  on  the  defendant's  ^j' 
evidence,  who  has  otherwise  proved  his  plea,  the  defendant 
ought  to  have  a  verdict,  unless  plaintiff  prove  another  battery 
previous,  which  in  such  case  ought  to  be  deemed  the  foundation 
of  the  suit.] 

(If  the  defendant,  in  pleading  a  justification  to  a  declaration  Gale  v.  Dal- 
for  several  different  assaults,  first  aver  that  they  are  one  and  the  'y'lJP'®"  \^y' 
same,  and  the  plaintiff  then  takes  issue  on  the  substance  of  the   j  jg  °°' 
justification,  the  case  is  confined  by  the  pleadings  to  only  one 
assault,  and  the  plaintiff  cannot  give  in  evidence  a  second.     But 
it  seems  to  be  the  better  opinion,  that  such  an  averment  of 
identity  is  bad  if  demurred  to.|| 

In  an  action  of  battery,  the  defendant  pleads  that  he  was  Sid.  444. 

master  of  a  ship,  and  that  the  plaintiff  beinir  his  carpenter  and  fr'^^^ll^o  r* 
*  •     *u       u*  1     *  J  L-     J  *  J  \.-  Vcnt.70.  S.C. 

servant  m  the  ship,  neglected  his  duty,  and  gave  him  saucy  Aubreand 

language,  and  that  therefore  moderate  castigavit;  plaintiff  replies  James. 
non  moderate  castigavitj  and  issue  joined,  and  verdict  for  the 
plaintiff;  and  in  arrest  of  judgment  it  was  insisted,  that  moderate 
castigavit  was  not  a  pertinent  negative,  the  proper  issue  being 
immoderati  castigavit ;  but  the  court  held  it  well  enough,  espe- 
cially after  verdict 

In  an  action  of  assault  and  battery,  and  wounding,  it  was  laid  Sid.S46.  Keb. 
with  a  mutilavit  et  sinistr.  brack,  /regit  ita  quod  usum  sinistri  884.  921.S.C 
crachii  amisit:   to  this  the  defendant  pleaded  de  son   assault  Danny  and 
demesne  i  and  on  demurrer  it  was  shewn  for  cause,  that  this  Lucv.  Cock- 
being  a  heinous  battery,  and  amounting  to  a  mayhem,  he  should  croft  v.  Smith, 
have  shewn  to  the  court  that  the  assault  was  witJi  such  violence,  ^^^^T^q^*^* 
that  he  could  not  otherwise  have  defended  himself  but  by  maim- 
ing the  plaintiff;  and  the  pleading  should  have  been,  that  the 
pmindS  mayhemasset  et  vul?ierasset  the  defendant  nm,  ^c.     But 
the  court  held  the  plea  good;  and  that  it  was  matter  upon  evi- 
dence, whether  the  assault  were  proportionable  to  the  battery ; 
for  if  it  were  not,  the  issue  would  be  for  the  pluntiff,  although 
the  plaintiff  did  make  the  first  assault;  for  every  assault  will  not 
justify  every  beating;  but  it  must  be  such  a  one  as  may  draw  a 
probable  danger  and  fear  upon  the  person  upon  whom  it  is 
made. 

In  assault,  4rc.  the  defendant  pleaded  son  assault  demesne^  and  Lev.  sss.  Sid. 
the  plaintiff  replied,  that  he  was  standing  at  his  gate,  and  that  **i.  Mod.  56, 
the  defendant  being  on  horseback,  offered  to  ride  over  him,  gc  between 
whereupon  he  moUiter  assaulted  the  plaintiff  in  defence  of  him-  j^n^  and    . 
self,  qtus  est  eadem,  8fc, ;  and  on  demurrer  to  this  replication  it  was  Tresilian. 
adjudged  to  be  ill,  because  he  thereby  had  confessed  that  he  had 
made  the  first  assault;  for  he  should  have  pleaded  moUith*  manus 
imposuit  to  hinder  the  riding  over  him. 

Y  4  [In 


328  ASSAULT  AND  BATTERY. 

Taylor  v.  [In  assault  and  battery,  the  defendant  pleaded  that  he  was 

Markham,  seised  of  the  rectory  of  2).  in  fee,  and  that  the  com  was  severed 
Ydv  157^^*  from  the  nine  parts,  and  for  that  the  plaintiff  would  have  carried 
S.C.  1  Brownl.  A^&7  his  com,  he  stood  in  defence  thereof,  and  kept  the  plaintiff 
215.S.C.         from  carrying  it  away;   so  tliat  the  harm  which  the  plaintiff 

received  was  of  his  own  wrong,  ^c.     The  plaintiff  replied  de 

injuri&  sua  propria  absq*  iali  causd;  and,  upon  demurrer,  the 

replication  was  holden  to  be  good,  because  the  plaintiff  claimed 

nothing  in  the  land  or  com,  but  only  damages  for  the  battery, 

which  is  collateral  to  the  title ;  and  therefore  a  general  replication 

was  good  ;  for  in  a  mere  assault  and  battery,  tne  possession  only 

can  be  material;  but  it  is  otherwise  when  the  right  may  come  in 

question. 

Shingleton  r.         To  a  plea  of  son  assatdi^  the  plaintiff  replied  that  the  defendant 

Smith,  attempted  with  his  whole  force  to  beat  and  wound  a  horse  which 

s   utw.  1481.    ^1^^  plaintiff  had  in  his  care ;  and  that  in  defence  of  the  horse  he 

laid  his  hands  upon  the  defendant,  prout  ei  bene  lictdt:  this 

replication  was  adjudged  insufficient;  for  it  ought  to  have  alleged 

that  the  defendant  had  actually  beaten  the  horse  before  the 

plaintiff  laid  his  hands  upon  the  defendant;  as  in  the  plea  oison 

assault^  in  which  the  defendant  always  alleges  that  the  plaintiff 

made  an  assault  upon  him,  before  he  says  mat  he  defended  himr 

self,  Sfc. 

Kingv.Teb-         A  moUiter  mantis  imposuit  will  include  a  battery  where  the 

S^C^omb^^    cause  is  sufficient;  for  to  lay  hands  on  another,  against  his  will, 

fi27.  by  the       ^^  ^  battery :  it  will  not  indeed  be  a  defence  for  a  wounding :  but 

n«me  of  King,  if  the  battery  be  so  outrageous,  that  a  molliter  manus  imposuit  is 

V.  PepparcL       not  trae,  it  ought  to  be  specially  shewn  by  the  plaintiff,  gby  a 

filation'of  *^*'    new  assignment,  ||  else  it  shall  be  a  good  justification. 

*,  assaulting,  seizing,  and  grasping,*'  and  so  also  of  '•  ill-treating,"  admits  a  battery,  see  Smith 
V.  Edge,  6  Term  R.  569.    Johnson  v.  Northwood,  7  Taunt.  689.  1  Moo.  R.  420.|| 

Ibid,  Where  to  a  plea  of  son  assatdt^  the  plaintiff  replies  moUitdr 

manus  imposuit^  and  the  parties  agree  in  the  time,  there  is  no 

occasion  for  an  averment  that  it  is  the  same  trespass,  4*^*3 

Philh'psv.  II  Where  the   declaration  alleges  an  assault  and  imprison- 

^rT^'a-  a      ^^^U  and  that  during  the  imprisonment  the  defendant  struck 

220.*^"        *     and  pulled  about  the  plaintiff,  and  the  defendant  justifies  the 

assault  under  process  of  arrest  against  the  plaintiff,  and  goes  on 

to  justify  the  striking  the  plaintiff  by  reason  of  his  violent  coin 

duct,  and  in  order  to  prevent  his  escape,  and  the  plaintiff  replies 

de  injuri&y  &c.  the  defendant  on  this  issue  is  bound  to  prove  the 

whole  facts  alleged  in  justification ;  and  if  he  fail  in  proving  the 

plaintiff's  violent  conduct,  the  plaintiff  is  entitled  to  judgment. 

Morrow  v.  Where  the  plaintiff  declared  against  three  for  a  joint  assault 

Bdchcr,    .       ^^^  battery,  and  two  of  them  pleaded  not  guilty,  to  which  the 

704.    '        '     similiter  was  added,  and  the  third  justified  in  defence  of  his  firee- 

hold,  to  which  the  plaintiff  replied,  that  he  used  more  force  than 
was  necessary  for  defence,  a  rejoinder  by  all  the  defendants,  that 
they  did  not  use  more  force  than  was  necessary,  was  held  bad, 
and  the  plaintiff's  replication  good.|| 

For 
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For  damages  in  this  action,  see  tit  ^  Damaoeb/'  (D)  (E)  ; 
and  for  costs,  tit  <<  Costs,^  (B)  S. 

(D)  In  \?hat  Manner  they  are  to  be  punished. 

'p'VERY  person  guilty  of  an  assault  or  battery,  is  subject  both  Hawk.  P.  C. 

to  an  action  at  the  suit  of  the  party,  wherein  he  shall  render  ^64.  A  de** 

damages,  4$v.  and  also  to  an  indictment  at  the  suit  of  the  king,  feDdant  b  not 

wherein  he  shall  be  fined  according  to  the  heinousness  of  the  ^  ^.^^^^.^ 

jp  ^  special  bail, 

offence.  ^nlew  the 

battery  be  grieroiM ;  in  which  caae  the  writ  maj  be  marked  for  special  bail.  Carth.  878.  An 
action  of  auault  and  battery  is  within  the  statute,  which  mes  no  more  costs  than  damages. 
Vent.  S56.  For  the  penalty  for  assaulting  a  servant  of  a  knight  or  burgess  in  parliament,  vide 
the  statute  5  H.  4.  c.  6.  For  punishing  those  who  assault  an^  coming  to  parliament,  or  to  the 
kins's  council,  11  H.  6.  ell.  Concerning  an  assault  on  a  privy  counsellor  in  the  execution 
of  nis  office,  9  Ann.  c.  1 1.  For  which  9i&  tit.  Felony,  For  beating  or  challenging  to  fight 
for  money  won  ot  play,  9  Ann.  c.  14.  and  tit.  Gandng.  For  the  OTence  of  assaulting  in  a 
church  or  church*yard,  see  5  &  6  £•  6.  c.  4.    And  that  churchwardens  who  whip  boys  for 

E laying  in  the  church,  or  put  off  the  hats  of  those  who  sit  there  with  them  on,  or  who  gently 
ly  their  hands  on  an  excommunicated  person  to  turn  him  out,  are  not  within  the  statute. 
Sand.  13, 14.  Sid.  501.    For  striking  within  the  king's  palace,  see  Hawk.  P.  C.  86. 

I  And  if  a  party  proceed  both  by  action  and  indictment,  the  Jones  ▼.Clay, 
court  will  not  compel  him  to  make  his  election:  and  it  is  dis-  J  Bos-&Pul'- 
cretionary  in  the  Attorney-General  whether  he  will,  on  appli- 
cation, grant  a  nolle  prosequi  to  the  indictment.  || 
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A  N  assignment  is  the  transferring  and  setting  over  to  another 
of  some  right,  title,  or  interest  in  things,  in  which  a  third 

Srson,  not  a  party  to  the  assignment^  has  a  concern  and  interest. 
ow  &r  the  privity  of  contract  is  destroyed  by  the  assignment, 
and  what  remedies  the  parties  may  have  against  each  other,  is 
set  down  under  the  head  of  covenants;  and  therefore  I  shall 
here  only  consider, 

What  Things  are  assignable. 

A  POSSIBILITY,  right  of  entry,  or  thmg  in  action,  or  cause  S^yHl^*** 

of  suit,  or  title  for  a  condition  broken,  cannot  be  granted  or  skia.6.  pLi^' 
assigned  over  by  law;  for  if  this  were  permitted,  it  would  pro-  26.  pi. i.  [But 
mote  maintenance,  and  prove  prejudicial  to  such  as,  being  able  &fl  Mghts, 
to  contend  with  those  with  whom  the  oriffinal  contract  was,  ^^^^lan^iao- 
might  find  themselves  depressed  by  a  powerful  adversary.  iSeas^to  the 

terretenant,  for  this  prevents  suits  and  contentions.    Lampet's  case^  8  Ca  48.  a.] 

But 
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Co.  Lit  938.         But  though  a  bond,  being  a  chose  in  action^  cannot  be  assigned 

(a)  And  by  the  over  SO  as  to  enable  the  assignee  to  sue  in  his  own  name  (a),  vet 
modern  prao-  y^^  j^^  ^y  ^^  assignment  such  a  title  to  the  paper  and  wax,  that 
Sli^foritm      he  may  keep  or  cancel  it. 

the  name  of  the  obligee,  as  his  attorney;  but  there  should  be  an  express  authority  inserted  in 
the  assignment.  [The  king  was  always  an  exception  to  this  rule,  and  his  assignee  may  sue  in 
his  own  name.  Dyer,  30.  b.  p.  208.    Equity  has  ever  protected  assignments  of  choses  in  action. 

1  Ves.  41 1,  418.,  and  courts  of  law  will  now  take  notice  of  them ;  as,  where  the  oblieee  had 
assigned  over  a  bond,  and  afterwards  became  a  bankrupt,  it  was  holden,  that  he  himsdf  might 
bring  an  action  upon  it,  notwithstanding  the  bankruptcy.  Winch  v.  Keele^,  1  Term  R.  619. 
So  it  hai  been  hoUlen  that  in  an  action  brought  on  a  bond  given  to  the  plaintiff  in  trust  for 
another,  the  defendant  may  set  off  a  debt  due  from  the  person  beneficially  interested  in  like 
manner  as  if  the  action  had  been  broueht  by  him.  Bottimley  v.  Brooke,  M.  8?  6. 3.  C.  B. 
Rudge  V.  Birch,  M.  S5  G.  3.  B,  R^  cited  in  1  Term  R.  621.  and  4  Term  R.  340.  UBut  a  de- 
fendant cannot  set  off  a  bond  given  by  the  plaintiff  to  a  third  partjr  and  subsequent!  v  assigned 
to  the  defendant,  since  the  bond  in  such  case  was  not  given  originally  in  trust  for  the  de- 
fendant. Wake  V.  Tinkler,  16  East,  36.  If  the  obligor,  after  notice  of  the  bond  being 
assigned,  take  a  release  from  the  obligee,  and  plead  it  to  an  action  brought  in  the  obligee's 
name  for  the  benefit  of  the  assignee,  the  court  will  set  aside  the  plea ;  and  in  such  case  they 
will  not  give  leave  to  the  defendant  to  plead  payment  to  the  obligee.  Legh  v.  Legb,  1  Bos.  & 
Pull.  447. ;  and  see  Craib  v.  D'Aeth,  7  Term  R.  670.  note  (b).||  The  assignment  of  a  diose  in 
action  is  a  good  consideration  for  a  promise.  1  Roll.  Abr.  29.  Sid.  212.  T.  Jones,  222. ; 
though  the  debt  assign^  be  uncertain.  Moulsdale  v.  Birchall,  2  Black.  R.  820.]  ||An  action  of 
tndebUaiuM  auunmtit  may  be  maintained  by  the  assignee  of  a  Scotch  bond  against  the  obligor  in 
ills  own  name,  innes  v.  Dunlop,  8  Term  R.  595. ;  and  so  also  by  the  assignee  of  an  Irish 
judgment  by  cognovit,   O'Callaghan  v.  Thomond,  3  Term  R.  82.|| 

2  Vem.  595.  Also  in  equity  a  bond  is  assignable  for  a  valuable  consideration 

(b)  There  paid  (6),  and  the  assignee  alone  becomes  entided  to  the  money,  so 

"d"ni?*  ^*^°"  that  if  the  obligor  after  notice  of  the  assignment  pays  the  money 

paid.  3  Chan.  ^  ^^^  obligee  {c\  he  will  be  compelled  to  pay  it  over  again. 

R.  90.  (c)  2  Vem.  540.  But  pajrment  to  the  obligee  without  notice  of  die  assignment,  is  good. 
Chan.  Ca.  232.  HAfter  notice  the  courts  of  law  will  not  give  leave  to  the  obligor  to  plead 
payment  to  the  obligee.    1  Bos.  &  Pull.  447.|| 

2  Vern.  428.  An  assignee  must  take  it  subject  to  the  same  equity  that  it  was 

^^  p  ^iP^'dtf  *'  ^  ^®  hands  of  the  obligee ;  as  if  ^  on  a  marriage-treaty  the  in- 
V.'  Rose,"  ^  tended  husband  enters  into  a  marriage-brokage  bond,  which  is 
3'Meriv.86.||    afterwards  assigned  to  creditors,  yet  it  still  remains  liable  to  the 

same  equity,  and  is  not  to  be  carried  into  execution  against  the 

obligor. 
5  Lev.  312.  If  the  administrator  of  a  conusee  of  a  statute  extends  the  lands» 

Stephens  and  ^^^  ^  liberate  is  returned,  and  before  entry  or  recovery  of  the 
4  ModMs.  (>ossession  the  administrator  assigns  his  interest,  the  assignment 
Show.  290.  is  void,  for  by  the  liberate  he  has  accepted  the  possession,  and  is 
2  Salk.  563.  estopped  to  say  the  contrary ;  and  then  by  suffering  the  owner  of 
Sk^'  ^00 '  ^^^  lands  to  continue  in  possession,  this  turns  his  possession  into 
S.  C.'i  Show.  ^  I'^ht,  which  is  not  assignable  before  the  possession  be  regained 
290.'s.C.  by  ^ectment  or  re-entry,  or  some  lawful  means. 
10  Co.  47.  If  there  be  a  devise  of  a  term  to  A.  for  life,  remainder  to  B,^ 

[But  interests  B.  cannot  in  the  life-time  of  JL  assign  his  interest,  because  he 
in  contingency  jj^  ^^^^  ^  jj^.^  possibility,  for  A.  may  oudive  the  number  of 
respecting  vcArs 

personal  es-      years. 

tates,  are  asrignable  in  ejuity  for  a  sood  consideration.  Goring  v.  Bickerstafie,  1  Chan.  Ca.  8. 
Cookes  V.  Bellamy,  1  ^d.  188.  Wind  v.  Jekyll,-  l  P.  Wms.  372.  Kimpland  v.  Courtney, 
sFreem.  260.  Theobald  v.  Duffey,  9  Mod.  101.  Higden  v.  Williamson,  3  P.  Wms.  132. 
Duke  of  Chandois  v.  Jalbot,  2  P.  Wms.  608.  And  a  posdbility,  whether  in  real  or  personal 
estate,  u  transmissible  and  devisable.   Sheriff  v.  Wrotham,  Gro.  Jac.  509.   Pinbury  v.  Eikins^ 

I  P.  Wms. 
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I  P.  Wms.  see.  King  V.  Withers,  Ca.  temp.  Talbot,  117.  Chauncy  f.  Graydon,  s  Atk<  616. 
Peck  V.  P^rot,  1  Ves,2J6.  Selwin  ▼.  Selwio,  S  Burr.  1151.  1  Black.  R. 231.  S. C.  Dawson 
V.  Killet,  1  Bro.Ch.K.  119.  Barnes  v.  Allen,  1  Bro.Ch.R.  181.  Moor  v.  Hawkins,  1  H. 
Black.  R.  34.    Roe  ▼.  Jones,  l  H.  Black.  R.  50.   3Term  R.  88.] 

A  personal  trust  which  one  raan  reposes  in  another,  cannot  (a)  Trustee 
be  assigned  over  (at),  however  able  such  assignee  may  be  to  exe-  f?°°ot  assign 

">««  i»-  TiTss. 

Vide  head  of  Trust;  nor  a  guardian,  Vaugh.  180.  Whether  a  pawnbroker,  by  reason  of  the 
special  property  he  has  in  the  pledge,  can  assign  it.    Qu.  ei  vide  1  Bulst.  31.    Owen,  134. 

[Neither  the  full  pay  (b\  not  the  half  pay  (c)  of  an  officer  in  ...  ^     . , 
the  army,  can  be  assigned.]  v.  Reade 

I  H.  Black.  R.  627.  (c)  Lidderdale  v.  Duke  of  Montrose,  4  Term  R.  248.  Flarty  v.  Odlam, 
3  Term  R.  681.  Contr^,  Stewart  v.  Tucker,  2  Black.  R.  1 137.  By  1  G.  2.  st.  2.  c.  14.  §  7.  ail 
assignments  of  seamen's  wages  are  declared  void. 

nAn  equitable  assiimment  of  a  chose  in  action  may  be  by  Heath  v.  Hall, 
paroLI      *  *  4,Taunt.526. 

Several  things  are  assignable  by  acts  of  parliament,  which  seem  5  &  4  Ann. 

not  assignable  in  their  own  nature;  as  promissory  notes,  by  ^^' 

3  &  4  Ann.  cap.  9.  bail-bonds  by  the  sheriff,  by  4  Aim.  cap.  16.  ^  20.     * 

§  20.  a  judge's  certificate  for  taking  and  prosecuting  a  felon  to  10  &  11 W. a. 

conviction,  by  10  &  11  W.  3.  cap.  28.  $  2.  a  bankrupt's  effects  c.23.  §.2. 

by  the  several  statutes  of  bankruptcy*     ||  Replevin  bonds  by  IM1G.2.  ci9.|| 

II  Geo.  2.  c.  ]9.|t 


ASSISK 


A  N  ((Q  assise  is  a  remedy  which  the  law  bath  appointed  for  the  (d)  For  thede- 
■^^  restitution  of  a  freehold^  of  which  the  party  has  been  dis-  "l^^j?"  ?°** 
seised,  and  appears  to  have  been  in  nature  of  a  commission  to  ^yyordl'i^d^ 
put  the  disseisee  in  possession  by  trial  ^t  one  assises.  Co.Litt.i53.b. 

154.  b.  159.  b.  -It  seems  to  have  been  of  Nbtman  extraction^  vide  Customier,  1 6.,  and  to  have 
been  introduced  in  the  rdgn  of  H.  S.  as  a  more  easy  and  expeditious  method  of  recovering  the 
fireehold  than  was  observed  in  the  writ  of  entry ;  hence  the  writ  of  entry  was  afterwards  called 
a  writ  of  entry  in  the  fiature  of  an  assise.  Vide  Fleta,  214,  215.  GlanvU  says  it  was  regale 
auoddam  ben^ficium  dementia  principit  de  conciGo  procervm  popuUt  induUum.  Glanvil,  c.  7. 
K>1. 17.    ||See  Roscoe  on  Real  Actionsy  61.|| 

Assises  are  now  seldom  made  use  of  except  for  the  recovery  of 
oifices,  being  supplied  by  other  actions  less  perplexed}  and 
which  yield  a  more  expeditious  remedy;  but  as  they  are  still  in 
force,  it  may  be  proper  to  consider  the  nature  of  them  a  little, 
under  the  following  heads : 

(A)  Of  the  Nature  of  an  Assise,  and  the  Form  of  the 
Proceedings  on  it* 

(B)In 


362  ASSISE. 

(B)  In  what  Cases  an  Assise  lies. 

(C)  What  Seisin  is  sufficient  to  maintain  an  Assise. 

(D)  How  the  Demandant  must  set  forth  his  Title, 


(A)  Of  the  Nature  of  an  Assise,  and  the  Form  of  the 

Proceedings  on  it 

F.N.B.  177.  ASSISES  are  twofold,  (a)  First,  an  assise  of  a  man's  own 
Fleta,  lib.  4.  possession,  and  that  was  called  an  assise  of  novel  disseistny 

M*F  iscs  ^^^*^"  ^^  *  commission  to  the  sheriff  to  reserve  the  tenements 
Uca^^co-  ^i^h  the  chattels  found  in  them,  and  put  them  in  p^e  till  a  jury 
mitaius,  vide  had  tried  the  cause,  who  were  by  such  writ  authorized  to  be  re* 
Co.Litt^i5J9  turned  at  the  assizes  by  the  sheriff;  and  by  the  original  practice 
b^7'lL9  cj'o  ^  ^^  assise,  the  sheriff  used  to  take  the  tenements,  together 
Keilw.  98.  *  ^di  the  chattels  found  in  them,  into  his  own  possession,  till  the 
Booth,  sii.      right  was  tried ;  but  because  this  proved  inconvenient,  for  that 

the  sheriff  could  not  keep  such  possession,  and  turn  it  to  the  best 
advantage,  especially  where  such  an  assise  was  long  in  de- 
pendence, therefore  the  practice  altered,  and  the  tenant  was  con- 
tinued in  possession  untU  judgment ;  and  by  such  writ  the  jury 
were  empowered  to  enquire  of  damages,  because  the  sheriff  was 
to  reseise  the  chattels  as  well  as  the  frank-tenement ;  and  there- 
fore such  damages  being  assessed  by  the  jury  were  awarded  to 
the  tenant  that  recover^,  as  well  as  the  frank- tenement 
F.N.B.  195.         The  second  sort  of  assise  is  an  assise  of  mortdancestor^  which 
91^508.        ^as^  where   the  father,  mother,   brother,   sister,   uncle,  aunt, 
^'^   '      '      nephew,  or  niece  died  seised  of  the  lands,  and  a  stranger  abated; 

then  the  heir  had  such  writ,  and  to  such  writ  was  required  an 
immediate  descent,  as  from  father  to  son,  or  from  brotiier  to 
sbter  originally ;  and  it  seems  by  the  statute  of  Gloucester^  c*  6. 
it  extended  to  uncles  and  aunts,  nephews  and  nieces,  because 
abatements  bad  frequendy  happened  upon  the  death  of  such  re- 
lations ;  but  the  more  remote  relations  were  left  to  pursue  their 
writ  of  entry  as  at  common  law. 
For  the  form         The  first  process  in  this  action  is  an  original  writ  issuing  out 
^^R^"i97     ^^  Chancery,  directed  to  the  sherifi^  commanding  him  to  return 
Plowf^'.4i5.    c^  ju^y  (vho  are  called  the  recognitors  of  the  assise). 
F.N.  B.  178.    Booths  210.  867.    The  demandant  h  to  find  surety  to  prosecute,  and  this  be 
may  do  before  the  sherifl^  or  in  court,  if  the  sheriff  returns  that  he  hath  not  found  pledges. 
Booth,  367. 

F.N.  B.  1 17.         Assises  are  to  be  taken  in  tlie  King's  Bench,  or  Common  Pleas 

Booth,  965.      ior  the  county  in  which  they  sit,  and  for  all  others  are  to  be 

(6)  By  Magna  arraigned  in  their  proper  counties  (£),  but  are  to  be  adjourned 

Ckaria,  c.  12.    f^,.  difficulty  into  the  Common  Pleas,  as  the  court  which  has 
assises  are  ap-  •     -   i>  ^>      "s       n    •  m      .- 
pointed  to  be  jurisdiction  m  all  civil  actions. 

taken  m  propria  comUaiu ;  thereupon  an  adjournment  m  banco,  propter  (UfficuUaletn,  ftc.  is 
given ;  but  it  was  held  no  adjoumnient  could  be  made  by  virtue  of  this  act,  unless  the  jurors 
gave  a  wdict;  wbereupon  by  fVeiim.2,  e.9.  an  adjournment  is  given  in  case  of  a  foreign 

voucher 


(A)  Assise^  and  the  Form  qf  Proceedings  on  it.  9SS 

voncber  in  an  anise  of  mortdancestor^  within  the  equity  of  which  are  all  foreign  pleas,  demur- 
rers, and  other  pleas  and  proceedings,  either  before  or  after  vercUct  in  an  assise.  8  Inst.  26. 
483.     Vidt  Roll.  Abr.  131. 

An  assise  is  fesLinum  lemedium  {a\  and  to  be  arraigned  on  the  style  Re**,  ss. 
day  the  writ  is  returnable  (6),  on  which  day  the  demandant  is  to  (a)  It  is  called 
count  (r),  and  the  tenant  (rf)  is  to  appear  and  plead  instantly  (e),  ^^^j^^n  re- 
unless  the  court  diinks  proper  to  allow  him  an  imparlance,  which  cause'the  t^^ 
it  is  said  cannot  be  without  shewing  good  cause.  nant  shall  not 

be  assoined.  2.  Shall  not  cast  a  protection.  3.  Shall  not  pray  in  aid  of  the  king.  4.  Shall 
not  vouch  any  stranger  except  he  be  present,  and  will  enter  presently  into  warranty ;  so  of 
receipt.  5  The  parol  shall  not  demur  for  the  nonage  of  the  plain  tiff  or  defendant.  8  Co.  50« 
Booth,  268.  For  the  manner  of  arraigning  an  assise,  fnde  5  Mod.  273.  Keb.  3.  Comb.  173. 
{f>\  But  where  neither  the  recognitors  nor  plaintiff  appeared  on  the  first  day,  the  court 
adjourned  the  assise  to  the  next.  Salk.  82.  pi.  1.  (c)  Otherwise  he  will  be  nonsuit.  Id,  ibid, 
(d)  If  there  be  several  defendants,  and  any  one  of  them  do  not  appear  the  first  day,  the  assise 
shall  be  taken  by  default  against  them.  Salk.  83.  {e)  That  the  defendant  may  pray  oyer  of  the 
writ  and  count,  vide  8  Bulst.  160.  and  shall  have  an  imparlance  to  a  short  day.  Style  s  Reg.  88* 
But  it  must  be  on  shewing  good  cause.    Salk.  83.  pi.  8. 

When  the  plabtiff  counts  the  defendant  may  plead  in  abate-  Booth,  2i4. 

ment  (g),  and  over  in  bar  (A),  or  may  take  the  general  issue  ^^  ^     *"*^'* 

«..««••.  tf       -  o  plea  18  not 

nul  tort  nut  dtssetstn.  peremptory, 

though  found  against  him.  Vide  Finch  of  Law,  385.  Dyer,  310.  Jones,  413.  Cro.  Uar.  520* 
(A)  Must  plead  over  in  bar  at  the  same  time  that  he  pleads  in  abatement.    Salk.  83.  pL  2. 

If  the  tenant  pleads  a  plea,  which  shews  that  the  assise  should  Booth,  313, 
not  be  taken,  and  such  plea  is  triable  by  a  jury,  the  recognitors  ^^^' 
of  the  assise  may  try  it,  and  then  the  assise  is  said  transire  injur 
rata.f  and  the  assise  and  record  adjourned  into  the  Common 
Pleas. 

If  a  flat  bar  be  pleaded  to  the  assise,  and  issue  is  joined  there-  Booth,  214. 
upon,  the  jury  never  enquire  of  the  seisin  or  disseisin,  but  of  the 
matter  pl^uled  in  bar,  and  of  damages  if  the  plea  be  found 
against  the  defendant. 

fiut  if  the  defendant  pleads  a  colourable  plea,  then  they  are  Vide  Booth, 

to  enquire  of  the  seisin  and  disseisin*  which  is  called  the  taking  ?^^»  V^  ^^ 

flw»  «^;»^  «♦  1-— «.  ">r  colourable 

the  assise  at  large.  pl^^^  ^^ 

head  of  Pleat  and  Pleadxnsf  ;  and  where  the  assise  may  or  may  not  be  taken  at  lai^e.  10  Co. 
90.  Finch  of  Law,  416.   Roll.  Abr.  271—275. 

Also  if  an  infant  pleads  a  flat  bar,  and  the  bar  is  found  against  Roll.  Abr.  275. 
him,  yet  the  assise  shall  be  taken  at  large,  because  the  law  not 
allowing  the  parol  to  demur  in  this  action,  which  was  festiivum 
remediftMj  the  seisin  and  disseisin  was  enquired  of,  that  the  in-« 
&nf  s  whole  title  might  appear  before  the  court 

By  fVe^m.  8.  c  25.  a  certificate  of  assise  is  given,  which  is  a  Fidl^  Booth, 
writ  for  the  party  grieved  by  a  verdict  or  judgment  given  against  **5-  ^®''* 
him  in  an  assise,  when  be  had  something  to  plead,  as  a  record  ^  in«t.  is! 
or  release,  which  could  not  have  been  pleaded  by  his  baily ;  or 
when  the  assise  was  taken  against  himself  by  defirult  to  have  the 
deed  tried,  and  the  record  brought  in  before  the  justices,  and  the 
former  jury  summoned  to  appear  before  them  at  a  certain  day 
and  place,  for  a  further  examination  and  trial  of  the  matter. 


(B)In 
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(B)  In  what  Cases  an  Assise  lies. 

sinst.  41S.        AH   assise    lies  for  any  thing  a  praecipe  quod  reddat    may 

8  Co.  47.  b.      •^*.  be  brouirht  for  at  common  law,   therefore  it  lies  for  an 
(a)  An  assise      ^at^^  t^\ 
li«forthe        office,  (fl) 

office  o^TeoaXx^T  of  the  Admiralty ;  for  though  their  proceediog  are  according  to  the  civil  law, 
yet  the  right  of  their  offices  is  determioable  at  the  common  law.  8  Co.  47.  8  Inst.  419.  S.  P. 
Of  the  mastership  of  an  hospital,  being  a  lay  fee.  ]  1  Co.  99.  b.  Of  the  office  of  filazer. 
Dyer,  114.  b.  And  if  a  man  be  disseised  of  parcel  of  the  profits  of  an  office  he  may  have  an 
assise  of  that  parcel  only.  8  Co.  49.  b.  S  Inst.  412.  S.  P.  But  for  an  office  of  charge  and 
no  profit  an  assise  does  not  lie.  8  Co.  47.  b.  49.  b.  S  Inst.  4 1 S.  S.  P.  (See  howeyer/7<w/  {D\  534.) 
An  assise  lies  for  an  office  for  life  as  well  as  in  fee.  8  Co.  47.  a.  J| Assumpsit  for  money  had, 
&c.  is  now  the  common  action  for  trying  the  right  to  an  office,  but  it  only  ues  for  regular  fees, 
and  not  for  a  mere  gratuity  given  to  the  officer.    Boyter  v.  Dodsworth,  6  Term  R.  681.|| 

(5)  Does  not  It  lies  for  one  seised  of  lands,  tenements  (d),  rents  in  fee-simple, 
lie  of  an  an.     ^^^jj^  ^^  g^,.  jjf^^  j^j  ^^^  tenant  by  elegit  {c\  statute-merchant, 

2.^1^th  269.  staple,  or  tenant  by  recognizance  in  nature  of  a  statute-sti^le. 

8  Co.  50.  (c)  By  the  statute  of  15  E.  1.  c.  18.  which  see  explained,  S  Inst.  396. 

Vide  Co.  Litt.  It  lies  of  tythes,  pensions,  and  other  ecclesiastical  duties  in 
^^t'  ^v^*  k'     temporal  hands;  but  of  a  rent  issuing  out  of  tythes  barely,  no 

c.  f.    vauKn.  •      1* 

804.    rule       assise  lies. 

Danv.  578, 579* 

s  Inst.  411.  There  were  at  first  but  two  forms  of  writs  of  assise  of  fwvd 

^  ^  at  this  Jisseisitij  either  an  assise  de  libero  tenemento  (^  or  de  cammunia 
a^ZdJT&e  P^^shira.  (e) 

wnt  must  be  general  de  libero  tenemento,  and  the  plaint  special.  8  Co.  47.  Co.  Litt.  159. 
Because  no  special  writ  u  given  bv  the  statute.  Dyer,  85.  (e)  In  ancient  time  they  held 
themselves  stnctly  to  the  forms  in  the  register ;  and  therefore  because  there  was  no  writ  of 
common  of  turbarv,  ftc.  it  was  held  no  assise  lay  thereof.  8  Co.  48.  a.  b.  jjlf  a  common  has 
been  enclosed  and  enjoyed  in  severalty  for  twenty  vears,  the  entry  of  the  commoner  is  barred, 
and  he  is  driven  to  his  assise  of  common.  Hawke  v.  Bacon.  Creach  v.  Wilmot,  S  Taunt. 
159.|| 

9  Inst.  411.  The  assise  de  libero  tenemento  did  lie  of  houses,  land,  rent, 
b  th  'taS^te  ^^  other  things  which  lay  in  render^  but  for  profits  apprenderj 
otWestm.  s.  ^hich  consisted  in  capiendoj  cottigendoy  habendoy  recipiendo  et 
c  95.  a.  speedy  exercendo  (g),  no  assise  lay,  but  a  quod  permittatf  in  which  there 
remedjT  is         was  great  delay,  and  they  who  had  but  an  estate  for  life  could 

given  m  these  not  maintain  that  writ 
cases  de  profit 

ctdif  ^,  in  cero  loco  capiendo  ^c.    An  asnse  does  not  lie  of  a  way  over  certain  land,  but  a 

quod  permktat^  for  it  is  but  an  easement ;  but  otherwise  if  it  were  appurtenant  to  land. 

8  Co.  46.    34  Ass.  IS.    For  an  assise  a  sovent  dittreu,  vide  Keilw.  90.    9  Inst.  415^  414. 

F.N.  B.  178. 


Fide9Roll. 
Abr.  46  J. 


(C)  What  Seisin  is  sufficient  to  maintain  an  Assise. 

A  S  the  writ  of  assise  restores  the  party  to  the  actual  seisin  of 
his  fireehold,  for  so  are  the  words  of  the  writ,  facias  tene^ 
mentum  iUud  seisirij  Sfc.  consequently  the  party  that  brings  this 
writ  must  found  it  upon  an  actual  seisin,  which  he  has  been 
divested  of,  for  otherwise  this  remedy  is  not  commensurate  to  his 
case. 
Lit.  §  565.  Co.      Therefore  if  there  be  lord  and  tenant  by  rent^senrice,  and  the 

lord 
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lord  grants  the  services  to  another,  and  the  tenant  attorns  by  a  Lit.  315. 
penny,  this  being  given  by  way  of  attornment,  is  not  sufficient  \^'^*  loCo. 
seisin  to  ground  an  assise  on ;  secus  IF  the  penny  had  been  given 
by  way  of  seisin  of  the  rent. 

If  the  lessor  dies,  and  after  the  lessee  for  (a)  years  is  ousted    Fuf<?Ro11.Abr. 
the  heir  of  the  lessor  shall  have  an  assise  of  novel  disseisin^  and  ^70,  271. 
not  oi  mortdancestor^   for  the  lessee's  continuing  in  possession  /^  j7t  ^^n't 
after  the  death  of  the  lessor,  was  in  right  of  the  heir.  \^\{\  beousted, 

the  lesaor  may  have  an  assise.    21  E.  5.  34. 

If  a  man  leases  for  years,  the  remainder  over  in  fee,  and  Kclw.  109. 
after  the  tenant  for  years  is  ousted  of  his  term,  he  in  the  re- 
mainder may  have  an  assise,  because  the  freehold  was  in  him  at 
the  time  of  the  disseisin. 

The  taking  of  threepence  of  ^  for  a  capitis  against  jB.  is  a  Roll.  Abr,  270. 
sufficient  seisin  of  the  office  of  filazer  de  banco. 

If  one  be  committed  by  the  House  of  Commons  to  ^.,  who  2  Lev.  los. 
before  and  long  after  was  in  possession  of  the  office  of  seijeant  at  S^i?^^ 
arms  to  the  house,  and  the  prisoner  compounds  with  B.  for  the     ^^  ^ 
fees,  and  gives  him  twenty  shillings,  this  is  a  good  seisin  of  the 
office  byJ3.,  for  he  cannot  be  disseised  thereof  but  at  his  election; 
adjudged,  and  held  likewise,  that  proving  that  B.  being  in  the 
lobby  of  the  House  of  Commons,  took  hold  of  the  door  of  the 
house,  and  laid  his  hands  upon  the  mace,  then  being  in  the 
hands  of  A.j  to  take  it,  but  hindered  by  ^.,  was  good  evidence 
both  of  a  seisin  and  disseisin. 

The  seijeant  of  the  mace  to  the  House  of  Commons  in  an  Lev.  los. 
action  upon  the  case  for  a  disturbance,  recovered  damages;  and  (^)  If  a  tenant 
whether  this  was  a  sufficient  sebin,  the  damages  being  recovered  '^[?^r  '^  ^ 
in  satisiaction  of  the  fees  {b\  and  he  then  being  out  ot  possession  ^^  ^h^  \q^ 
of  his  office,  was  doubted ;  some  of  the  judges  inclining  one  way,  recovers  da- 
and  some  the  other ;  and  it  was  intended  to  have  been  found  inages  against 
specially ;  but  the  plaintiff,  being  unwilling  to  stand  to  it,  was  J^fficfentseWn 
nonsuited  of  the  suit,  be- 

caase  the  damages  are  given  as  an  equivalent,  and  in  satisfaction  for  the  suit.  4  Co.  9.  b. 
So  if  a  return  irreplevisable  be  awarded,  that  is  a  good  seisin  of  the  rent  for  which  the  distress 
was  taken ;  because  such  return  is  an  absolute  condemnation  of  the  pledges ;  and  being  dven 
as  an  equivalent  for  the  rent,  shall  be  looked  upon  as  the  rent  itself.  4  Co.  9.  b.  2  Roll. 
Abr.  464. 

(D)  How  the  Demandant  must  set  forth  his  Title. 

TT  is  a  common  learning,  that  in  an  assise  the  plaint  (c)  need  not  Dyer,  84. 

be  so  certain  as  in  other  writs  {d)^  because  the  judgment  is  (c}The  plaint 
to  recover  per  visum  recognitorum  {e) ;  and  if  the  plaint  be  but  so  *"  "**  &^ise  is 
certain  (g)  that  the  recognitors  may  put  the  demandant  in  pos-  ^h*r  rwj'ac- 
s^ion,  it  is  sufficient.  tions,and  must 

set  forth  seisin  and  disseisin  within  fifty  years,  pursuant  to  the  statute  32  H.  8.  c.  2.  Booth, 
218.  (d)  Stile,  30.  Like  point  per  RolU  C.  J.  (e)  So  though  by  default,  and  the  damages 
released;  for  by  intendment  they  had  the  view  before  the  assises.  2  Bulstr.  159.  ^  Godb.  247. 
Cro.  Jac.  334.  (g)  But  a  plaint  de  uno  tenemenlo  is  not  good.  Stile,  77.  It  is  uncertain, 
being  a  genus).  But  in  an  assise  the  plaint  may  be  de  annuo  redditu  umut  robte  vel  20f. 
Dyer,  84. 

In 
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0 

Jenk.  35.  Dy  In  an  assise  of  rent  in  Z>«,  the  tenant  cannot  plead  that  in  the 
all  the  judges  said  county  there  are  two  D.'s  (a),  without  any  addition  to  di»- 
?^^^^^'      tinguish  them,  because  the  plaintiff  shall  recover  per  xdsumjura" 

I)\mdBone  i^^^"^^- 

without  addition, /9fr  Dyer,  84.  b. 

8  Co.  49.  In  an  assise  for  an  office  newly  erected  and  constituted,  the 

Webb's  case,     demandant  in  his  plea  must  shew  what  fee  or  profit  is  granted 

for  the  exercise  thereof;  for  this  office  cannot  have  a  fee  or 

profit  appurtenant  to  it,  as  an  ancient  office  may ;  and  for  an 

office  without  fee  or  profit  no  assise  lies. 
8  Co.  49.  But  in  an  assise  for  an  ancient  office,  the  demandant  in  his 

plaint  need  not  shew  what  fee  or  profit  is  belonging  to  it ;  for  it 

shall  be  intended  there  is  some  fee  or  profit. 

Jenk.  49.  In  an  assise  for  a  rent-charge  or  seek,  the  demandant  must 

(^)  l^y^^  ^'     make  a  tide  in  his  plaint  (b) ;  otherwise  in  an  assise  of  laud,  for 

56  S.P.^  ^d.  ^^^  possession^  without  any  other  title,  is  sufficient,  {c) 

203.  (c)  Where  in  a  writ  of  entry  in  nature  of  an  assise,  the  demandant  counted  of  a  ph  in 
tail  to  himself,  and  of  his  seiun  and  disseisin ;  but  was  compelled  to  declare  upon  a  seisin  and 
disseisin  only,  because  that  was  the  ancient  form.     Vide  St  Ander.  100. 

Dyer,  85.  ad-  In  an  assise  for  a  portion  of  ty  thes,  the  demandant  in  his  plaint 
judged.  must  make  a  title,  for  the  seisin  only  is  not  sufficient,  no  more 

than  in  the  case  of  a  rent,  or  other  profit  in  the  soil  or  fee  of 
another,  which  commences  against  common  right;  for  in  all  these 
cases  of  necessity  the  commencement  thereof  must  be  alleged  by 
him  who  will  make  title  thereto,  whether  he  be  privy  or  a 
stranger ;  for  it  is  against  reason  to  charge  the  inheritance  or 
freehold  of  another,  without  shewing  some  substantial  foundation 
thereof. 
•  \K^  <**<  In  assise  for  an  office,  the  demandant  in  his  plunt  must  set 

Savicr  and       forth  a  tide. 

L^mtbal ;  by  which  book  it  appears,  that  the  demandant  not  being  ready  to  set  forth  a  title, 
Uie  assise  was  adjourned  till  the  next  day,  when  he  appeared  and  set  forth  a  title,  and  process 
was  prayed  against  the  defendants ;  but  by  Salk.  82.  S.C.  the  demandant  was  nonsuited  the 
second  day  for  not  counting;  and  the  court  told  him  he  might  bring  a  new  assise.  Comb.  179. 
S.  C.  and  the  plaintiff  nonsuited.  Vide  Dyer,  1 1 4.  pi.  63.  1 49.  pi.  8 1 .  1 52.  pi.  9.  8  Co.  45.  b. 
See  10  Mod.  125. 


ASSUMPSIT. 


a  Co.  92.  A  ^  assumpsit  is  an  action  the  law  gives  a  party  injured,  by  the 

Moor,  667.  breach  or  nonperformance  of  a  contract  legally  entered 

(The  rise  and    into .  it  ig  founded  on  a  contract,  either  express,  or  implied  by 
this^Dwdw  of  ^*^*  ^^^  ^*^^  ^^^  party  damages  in  proportion  to  the  loss  he 
action  is  very    ^^  sustained  by  the  violation  of  the  contract 
accurately  traced  in  the  third  and  last  volumef  of  Mr.  Reeves*  Hist,  of  the  Law.] 

Bat 


(A)  In  wJiat  Cases  Assumpsit  is  the  proper  Action.  SSj 

fiat  here  it  must  be  observed,  that  the  law  distinguishes  Salk.  25. 
between  a  general  indebitatus  assumpsit  and  a  special  assumpsit ;  ®  ^^d.  128. 

for  though  they  come  under  the  denomination  of  actions  on  the  [:!!^r   f!i®/.^ 

R  ^,     •'    ^     .     ^     ,  1-1  1-1      •      "o  foundation 

case,  and  the  party  is  to  be  recompensed  m  damages  alike  in  for  this  propo- 

both ;  yet  the  first  seems  to  be  of  a  superior  nature,  and  will  lie  sition.    It  is 
in  no  case  but  where  debt  will  lie  («);  but  for  a  particular  under-  much  more 
taking,  or  collateral  promise  to  discharge  the  debt  or  duty  of  ^y  «  xhat 
another,  a  special  assumpsit  must  be  brought.  where  debt 

lies  an  action  on  the  case  ought  no/  to  be  brought.**  And  that  was  the  point  relied  upon  in 
Slade's  case,  4  Co.  93. ;  but  the  rule  then  settled  and  followed  ever  since  is,  ^  that  an  action 
of  aisumpsU  will  lie  in  many  cases  where  debt  lies,  and  in  many  where  it  does  noi  lie*  Per 
Ld.  Mansfieid,  8  Burr.  1008.]  ||Debt  does  not  lie  against  an  executor  on  a  simple  contract  of 
the  testator,  exc^t  in  the  Exchequer,  but  auumpiU  lies  in  such  case ;  see  Barry  v.  Robinson, 
1  New  R.  893.  The  objection,  however,  to  an  action  of  debt  can  only  be  taken  on  demurrer, 
5  Taunt.  665.  1  Marsh,  ssa ;  and  see  1  WilL  Saund.  fil6.  b.  notit.  And  where  some  of  several 
instalments  of  a  debt  are  due,  it  seems  auumptU  lies  though  not  debt.  Rudder  v.  Price, 
1 H.  Black.  547. ;  and  see  8  Bos.  &  Pull.  4S9j| 

Under  this  Head  we  will  consider, 

(A)  Id  what  Cases  an  Assumpsit  is  the  proper  Action. 

(B)  What  Words  create  sufficient  Certainty  in  a  Pro- 

mise. 

(C)  What  is  a  sufficient  Consideration  to  create  an 

Assumpsit. 

(D)  Where  the  Consideration  shall  be  said  to  be  exe- 

cuted or  continuing. 

(E)  Where  the  Promise  shall  be  void,  the  Consider- 

ation being  against  Law. 

(F)  Where  the  Consideration  and  Promise  shall  be 

said  to  be  sufficiently  set  forth  and  averred. 

(G)  What  may  be  pleaded  as  a  good  Discharge  and 

Performance  of  the  Promise. 


(A)  In  what  Cases  an  Assumpsit  is  the  proper  Action. 

TF  -4.  and  J?.,  having  dealings  with  each  other,  make  up  their  Cro.  Jac.  69. 
"*•  accounts,  and  B.  is  found  in  arrear,  and  promises  to  pay  the  Yelv.  70.  S.  P. 
balance,  an  assumpsit  lies  against  him,  and  A.  need  not  bring  a  ^^^'  ^jj  ''^ 
writ  of  account  (ft)  Rep.  396. ' 

Moor,  854.  3  Black.  Com.  162.  %b)  In  Com.  Dig.  Action  upon  the  Case  upon  AtsumpiU 
(A)  1.  it  is  laid  down  that  attwnpiU  lies  wherever  an  account  would  lie,  and  the  case  of 
Wilkin  V.  Wilkin,  1  Salk.  9.  Cwth.  89.  Show.  71.  Comb.  149.  is  referred  to.  This  was 
an  action  for  not  accounting  for  goods  delivered  by  the  plaintiff  to  the  defendant  for  sale, 
and  the  defendant  pleaded  in  alwtemcnt  that  he  was  the  plaintiff's  bailiff  for  sale  of  the 
goods,  and  therefore  that  the  plaintiff  ought  to  have  brought  account  against  him, — but  the 
plea  was  held  bad  and  judgment  was  given  for  the  plaintiff)  though,  according  to  the  reports 
You  I.  Z  in 


%38  ASSUMPSIT. 

'  in  Carthew,  Shower,  and  Comberboch,  Holt  C.  J.  appears  to  have  doubted  whether  tunsmpnt 
ought  to  be  brought  by  reason  of  the  inconvenience  of  submitting  long  accounts  to  the  jury ; 
anil  Chief  Baron  Crilbert,  Law  Evid.  192.  expressly  says,  "  On  indebilatus  no  evidence  can 
be  siven  of  an  account  current,  because  such  examination  would  be  too  tedious  on  issues/* 
and  this  was  so  held  by  the  B.R.  25  Car.  2.  in  Lincoln  v.  Farr,  S  Keb.  R.  781.  And  in 
a  modern  nut  pritu  case,  Scott  v.  Mackintosh,  9  Campb.  238,  where  the  account  had  been 
ninniiiL;  several  years,  and  consisted  of  several  thousand  items,  Lord  EUMborou^  held  chat 
account  was  the  proper  remedy,  and  the  defendant  refusing  a  reference,  the  plaintiiT  was  non- 
suited. However,  in  a  subsequent  case,  Tomkins  v.  Wiltshire,  5  Taunt.  431.  1  Marsh.  11 5.. 
the  Court  of  Common  Pleas  held  that  miumptU  lies  for  the  balance  of  an  account  however 
numerous  the  items,  and  GUAm  C.  J.  said,  **  the  use  of  the  action  of  account  was  where  the 
**  plaintiff  wanted  an  account  and  could  not  give  evidence  of  his  demand  without  it."  And 
in  Arnold  v.  Webb,  5  Taunt.  438.  note  (a),  Dampier  J.  held  the  same  opinion  at  Nisi  Prtitf.|| 

Salk.  9.  pi.  9.  So,  i(  A,  gives  money  (a),  or  delivers  goods  to  B.  to  merchan- 
(a)  Where  it  ^^  therewith,  and  B.  promises  to  render  an  account.  assumpsU 
tliat  a  sum  of   ^^^  ^^  ^^  express  promise,  as  wdi  as  account. 

money  given  to  merchandise  with,  could  not  be  demanded  of  the  party  as  a  duty  iSR  he  had 
neglected  or  refused  to  apply  it  according  to  the  trust,  held,  that  it  was  aided  afler  verdict. 
Salk.  9.  pi.  2.  ||But  the  action  does  not  lie  in  such  case  until  demand  made,  and  the  statute  of 
limitations  only  runs  from  the  demand,  though  after  a  long  period  has  elapsed  a  demand  may 
be  presumed.  Topham  v.  Braddick,  1  Taunt.  572.||  If  a  man  receives  a  sum  of  tnoney  to  lay 
out  to  a  particular  use,  and  lays  out  part  of  it  accordingly,  an  action  of  account  only  lies;  but 
if  no  part  of  it  is  laid  out,  an  assumpsit  lies.  2  Show.  301.  pi.  304.  Ruled  on  evidence  by 
Justice  Jones,  in  the  absence  of  the  Chief  Justice.     Vide  head  of  Account* 

Roll.  Abr.  9.  So  if  a  tenant,  being  in  arrear  for  rent,  settles  an  account 

Bro.  Account,  of  the  arrears  with  his  landlord,  and  promises  to  pay  him  the 
^^kch^sis^^'  sum  in  which  he  is  found  in  arrear,  an  assumpsit  lies  on  this 
rw/d?&tyle,j3i.  promise. 

283.  Cro.  Jac.  602.  A  diversity  where  the  account  was  for  rent  alone,  and  where  for  that 
inter  alia  ;  and  vide  Allen,  73.  Style,  473.  2  Lev.  110.  Vent.  268.  where  it  is  said^  that  the 
account  alters  the  nature  of  the  debt. 

Roll.  Abr.  8.  But  if  the  obligor  in  a  bond,  without  any  new  consideration, 

Hiitt,  .-4.  Cro.  as  forbearance,  S^c.  promises  to  pay  the  money,  an  assumpsit  will 
hccmVcontrii     ^^^  ''^'  ^^^  ^®  obligee  must  still  pursue  his  remedy  by  action  of 

L^)  Wherever     debt,  (i) 

n  man  resorts  to  a  higher  security,  the  law  will  not  raise  an  auumpsit.  Toussaint  v.  Mardn- 
nant,  2  Term  R.  loo.  So  a  promise  by  a  defendant  to  pay  a  judgment  debt  obtained  against 
him,  in  consideration  that  the  plaintiff  would  stay  execution  thereon,  is  no  ground  tor  an 
assumpsit,  for  it  is  turnine  a  judgment  debt  into  a  debt  upon  simple  contract.  But  the  pro- 
mise would  be  sufficient  if  made  by  a  third  person.  Anon.  Cowp.  129.  ||The  assignee  of  a 
Scotch  bond  may  sue  in  astumptU  on  it  against  the  obligor.  Innes  v.  Dunlop,  8  Term  R.  595.1 
Assumpsit  may  be  maintained  on  an  express  promisS  to  pay  the  balance  founa  due  on  the  settle- 
ment of  accounts  upon  the  dissolution  of  a  partnership,  notwithstanding  a  covenant  in  the 
articles  of  copartnei-ship  to  account  and  pay  the  balance,  and  that  notwithstanding  mof^  of 
the  items  in  such  settlement  relate  to  partnership  transactions.  Foster  v.  Allanson,  sTerm  R. 
479.  Moravia  v.  Levy,  Ibid.  483,  notes.  ||But  where  the  master  of  the  plainti0^s  vessel  as 
their  agent  entered  into  a  charter-party  under  seal  with  the  defendant,  which  stipulated  for 
delivery  of  certain  goods  to  the  house  in  which  defendant  was  a  partner,  at  a  certain  freight, 
it  was  held  that  the  plaintifis  on  delivery  of  the  goods  could  not  sue  the  defendant  in  oitumptit 
for  the  frei(;ht,  since  their  remedy  was  on  the  charter-party.  Shack  v.  Anthony,  1  Maule  & 
S.  573. ;  and  see  Randall  v.  Lynch,  12  East,  1 7P.  Where,  however,  the  plainti&  by  charter- 
party  agreed  to  let  a  vessel  to  the  defendants  for  a  certain  voyage  for  eight  months,  to  com- 
mence from  her  sailing  from  Gravesend,  and  covenanted  that  she  should  proceed  to  any  port 
in  the  Channel  to  take  in  goods,  and  aflerwanls  it  was  agreed  by  parol  that  she  should  load  in 
the  l^iamesy  and  that  the  freight  should  commence  from  her  clearing  outwards  at  the  custom- 
house, it  was  held,  that  the  ^ight  from  her  clearing  till  her  sailing  from  Gravesend  might  be 
recovered  in  assumpiity  since  the  parol  contract  was  distinct  from  the  charter-party,  and  to  be 
performed  anterior  to  it  in  time.  White  v.  Parkin,  12  East,  578.  Where  the  wife  entered 
iiito  a  contract  under  seal  without  any  authority  from  her  husband,  hiring  the  plaintiff  as  her 

servant 
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servant  on  a  voyage,  and  stipulating  to  pay  her  passage  home  to  Enfland^  \l  was  held,  that  as 
the  deed  did  not  bind  the  husband  he  might  be  sued  by  the  plaintiff  in  assumpsit  for  the 
passage  money.  White  v.  Cuyler,  6  Term  R.  I76.|l  And  the  mere  taking  of  a  pledge  by 
the  lender  of  money  for  his  security,  will  not  preclude  nim  from  resorting  to  an  atsumpgU  /  for, 
to  discharge  the  person  of  the  borrower,  there  must  be  a  special  agreement  to  stand  to  the 
pledge  only.  South  Sea  Company  v.  Duncomb,  S  Stra.  919.  Where  the  oblieor  of  a  resport' 
dcrUia  bond  by  indorsement  thereon  agreed  to  pay  it  to  any  assigns,  it  was  determined  that 
the  assignee  might  maintain  a  general  oMsumfsU  for  it  Fenner  v.  Meares,  2  Black.  R.  1869.] 
||Sce  Lord  Kenyan* s  observations  questioning  this  decision,  1  East,  104.,  which  was  also 
doubted  by  Lord  JEliendoraugk^  see  14  East,  587,  ffo/^.|| 

So  if  a  man  leases  for  years,  reserving  rent,  an  assumpsit  will  p  ,.  . . 
not  lie,  because  it  savours  of  the  reality.  g^  thouch^Uie 

lease  be  determined.  Roll.  Abr.  7.  Qu,  If  there  be  an  express  promise  to  pay  the  rent  ?  and 
vide  Cro.  Car.  345.  Style,  463.  Sid.  279.  2  Keb.  8.  Lev.  179.  and  s  Lev.  150.  where  it 
is  resolved,  that  on  an  express  promise  (where  there  is  no  deed  executed  under  seal)  oisumpsU 
will  lie,  but  not  on  a  promise  in  law.  Vide  Roll.  Abr.  8.,  where  it  is  held  clearly,  that  an 
eusumpsit  will  lie  on  a  promise  to  pay  a  sum  in  gross.  [Where  the  demise  is  not  by  deed,  the 
landlord  is  enijpowered  by  stat.  1 1  G.  2.  c.  19.  §  14.  *  to  bring  the  action  for  the  use  and  occu- 
pation; and  if  in  evidence  on  the  trial,  any  parol  demise,  or  any  agreement  (not  being  by 
deed)  whereon  a  certain  rent  was  reserved,  shall  appear,  the  nluntiff  shall  not,  therefore,  be 
nonsuited,  but  may  make  use  thereof  as  an  evidence  of  tne  quantum  of  damages  to  be 
recovered.  Before  the  above  statute  was  passed,  it  was  holden  that  this  action  was  maintain- 
able for  use  and  occupation,  where  there  was  no  stipulation  for  any  express  rent.  Mason  v* 
Welland.  Skin.  238.  242.  S.  C.  in  3  Mod.  73.  by  tne  name  of  Mason  v.  Beldham.  It  seems, 
from  the  argument,  though  not  directly  stated  by  the  reporters,  that  there  was  a  demise  by 
deed  in  this  case,  but  no  particular  rent  reserved.]     ||See  tit.  Rent  (K),  7.  Vol.  VIL|| 

*  This  statute  seems  to  have  escaped  the  recollection  of  the  late  Vinerian  professor,  in  hit 
comment  on  this  species  of  action.    See  3  Wooddes.  152, 153. 

\i  A.  is  possessed  of  a  term  for  years  in  certain  lands,  under  a  Leon.  43. 
certain  rent,  the  inheritance  whereof  is  in  the  wife  of  J9.,  and 
C)  in  consideration  that  B,  will  procure  A^  to  assign  this  lease 
to  him,  assumes  and  promises  that  he  will  pay  the  rent  to  B. 
during  the  remainder  of  the  said  term ;  if  B.  accordingly  does 
procure  A.  to  assign,  and  the  rent  is  afterwards  arrear,  B.  upon 
this  promise  may  have  an  action  against  C  in  his  own  right,  not- 
withstanding the  rent  grew  due  in  the  I'jght  of  his  wife. 

If  in  an  action  on  the  case  the  plaintiffdeclares  quodlocasset  to  Cro.Jac.598. 
the  defendant  a  certain  warehouse,  the  defendant  promised  to 
pay  85.  for  every  week  he  occupied  the  same,  and  avers  that  he 
occupied  the  same  for  twenty-seven  weeks,  and  had  not  paid,  ^c. 
the  action  lies,  for  thb  is  not  a  rent,  but  a  mere  promise  in  con- 
sideration of  the  occupation. 

If  a  lord  of  a  manor  assesses  a  fine  upon  a  copyholder  for  his  3  Lev.  261. 
admittance,  and  dies,  bis  executor  upon  the  assumpsit  in  law  may  ^^  QaJJ.gf^ 
bring  an  action  for  it,  because  iudepends  not  upon  the  inherit-  5  ^^^  239. 
ance,  but  is  quasi  a  fruit  fidlen ;  adjudged  by  three  judges  against  S.  CL  1  Show* 
Holi  C.  J.,  who  said,  that  it  being  a  duty  arising  out  of  an  in-  ^'  ?*^'  «  n 
faeritance,  custom  and  tenure,  it  was  not  fit  to  be  thrust  into  a  Sl^elyn  v  ^I 
deckva^ion  in  an  assumpsits  Chester, 

J  Burr.  1719.  Whitfield  v.  Hunt,  ^.i?.  Hil.  24  O.  3.  Dougl.  727.,  in  not.]  ||See3Bo8.ft 
Pull.  346.D 

An  indebitatus  assumpsit  {a)  lies  for  money  due  by  custom  for  ^Lcv.  174. 
scavage;  adjudged  upon  a  special  verdict,  by  which  it  was  found,  Mayor  of  Lon* 

Z  2  that 
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don  and  Gory,  that  the  sum  demanded  was  due  by  custom,  but  that  there  was 
Carth.92,S.C.  no  express  promise  to  pay  it. 

ciccci  as  cooQ 

kWf  though  the  duty  might  be  said  to  be  the  inheritance  of  the  lord  mayor :  but  per  Holt^  it 
arises  out  of  things  in  the  personalty.  Vent.  398.  S.C.  adjudsed ;  though  objected,  the  cus- 
toms of  the  city  are  confirmed  by  parliament,  and  so  this  is  a  duty  by  record.  An  assignee  of 
commissioners  of  bankrupts  may  bring  an  aumnptU^  and  yet  the  debt  is  assigned  by  virtue  of 
an  act  of  parliament.  Vent.  298.  jper  Cur.  5  Keb.  677.  [(a)  That  it  will  lie  for  tolls,  see 
Mayor  of  Exeter  v.  Trimlet,  S  Wus.  95.  Seward  ▼.  Baker,  1  Term  U.  616.  adjudged  in  the 
last  case  on  a  specxal  demurrer.]  ||See  4  Maule  &  S.  288.  Mayor  of  Reading  v.  Clarke, 
4  Bam.  Si  A.  268.;  and  indebitatus  oMsumpsit  will  lie  for  chattels.  Falmouth  v.  Penrose, 
6  Barn.  &  C.  385.|| 

-.    .     p  [An  action  of  assumpsit  is  maintainable,  where  the  demand 

Cowp.474.    *  arises  by  virtue  of  a  public  or  private  act  of  parliament. 
Dougl  402.  arguend.    Bell  v.  Burrows,  C.  B.  E.  5  G.  5.    Bull.  Ni.  Pri.  129.    ||See  S  Term  R. 
I50.ll 

Brown  v.  Bui-  An  indebitatus  assumpsit  lies  against  the  assignees  of  a  bank* 
len,  Dougl.  yupt  for  a  creditor's  share  under  an  order  of  the  commissioners 
Zbj'Sa  4.  for  a  dividend.] 

c  10.  §  ill.  no  action  shall  be  brought  against  assignees  for  a  dividend,  but  the  Chancellor 
may  upon  petition  order  payment  with  interest  and  costs.|| 

Emerson  v.  ||  An  indebitatus  assumpsit  does  not  lie  (nor  indeed  any  action) 

^^'^^rT'  k  ^  recover  costs  ordered  to  be  paid  by  an  interlocutory  order  of 
243J         '       an  inferior  court,  although  the  defendant  may  not  be  liable  to 

an  attachment  in  the  inferior  court  for  not  paying  them ;  for  no 
general  duty  arises  from  such  order,  which  is  subject  entirely 
to  the  control  of  the  court  making  it. 
Smith  y.Whal-      But  if  parties  bind  themselves  by  agreement  to  obey  the  orders 
ley,  2  Bos.  ft     ^f  ^  court,  an  action  of  assumpsit  lies  on  such  agreement.  || 

Crawford  v.  C-^"  indebitatus  assumpsit  may  also  be  maintained  on  the  jndg- 

Whittal,  ment  of  a  foreign  court,  without  stating  the  original  cause  of 

Dougl.  4.  in       action.] 
not.  II 1  Camp. 
855.   2  Camp.  502.|| 

Buchanan  v.  ||But  not  on  a  judgment  by  default  in  a  court  in  one  of  the 

Rucker,  9£ast  colonies,  where  it  appears  on  the  face  of  the  proceedings  that 
v.'stewar^^"*  the  defendant  was  only  summoned  by  nailing  a  copy  of  the 
1  Stark.  R,  declaration  on  the  court-house  door,  it  not  appearing  that  the 
525.  defendant  had  ever  been  present  within  the  jurisdiction  of  the 

court. 
Harris  v.  It  is  now   settled  that  assumpsit  lies  on  a  judgment  of  the 

Saunders,  superior  courts  of  Ireland^  since,  notwithstanding  the  union  of 
4  Barn.  &  ^^^  ^^q  kingdoms,  such  judgment  has  not  the  force  and  effect  of 
ild  leVsEast,  *  record  in  England.l 

475.    3  Taunt.  85. 

Debray  v.  [^Debray^  an  officer,  drew  a  bill  on  the  agent  of  a  regiment 

^^*E^^^^  payable  out  of  the  first  money  which  should  become  due  to  him, 
4  G.  s.  cUed  ^"  account  of  arrears  or  non-effective  money.  The  agent  did  not 
in  TermR.  accept  the  bill,  but  marked  it  in  his  book,  and  promised  to  pay 
343.  when  effects  came  to  hand.     Debray  dying  before  the  bill  was 

paid,  his  administratrix  was  allowed  to  maintain  an  action  for 
money  had  and  received  against  the  agent,  Lord  Mansfield  con- 

^  sidering 
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sidering  it  as  an  assignment  for  valuable  consideration  with  notice 
to  the  defendant 

An  indebitatus  assumpsit  will  not  lie  for  money  letit  to  a  tliird  Harriot  v. 
person  at  the  request  of  the  defendant.]  Lister,  2  Wils. 

141.    Butcher  v.  Andrews,  l  Salk.  25. 

If  a  man  by  grant  of  the  king  hath  fines  pro  Ucenti&  concor^  2  Leon.  179. 
dandi,  and  one  will  not  pay  a  fine,  he  may  have  an  indebitatus  gY?°''  ^^^* 
assumpsit  for  it.  ^ 

Neither  debt  nor  a  general  indebitatus  assumpsit  will  lie  against  Hard.  485, 
the  acceptor  of  a  bill  of  exchange,  for  his  eni^airinff  is  but  a  col-  1?^;  ^^^/f 

1  .   ^  1   J         .  ,  .  1  ®^.  ,         ^*      ^  ®    ru  !•         Ilaie,  if  debt 

lateral  promise,  on  which  a  special   acUon   on   the  case  lies,  j^y  ^'^  indebi- 
founded  on  the  custom  of  merchants  (a) :  but  debt  on  a  gene-  tattu vfouldlie, 
ral  indebitatus  may  be  brought  against  the  drawer  (6),  as  for  Broiniev. 
money  received  for  the  use  of  the  party.  f^^j"' 

1  Ventr.  152.  S.C.  1  Freem.  14.  S.C.  1  Lev.  298.  S.C.  2  Keb.  695.  713.  758.  822.  S.  C. 
Hard*8  case,  Salk.  23.  S.  P.  agreed.  2  Lutw.  1594.  S.  P.  agreed.  ||(a)  But  it  is  now  settled 
that  debt  will  lie  by  the  drawer  of  a  bill  against  the  acceptor  where  the  bill  is  pfayable  to  the 
drawer,  or  his  order,  and  accepted  for  value  received.  Priddy  v.  Henbrey,  1  Bam.  Sc  C.  674. ; 
and  so  by  the  payee  of  a  note  against  the  maker  for  value  received.  Bishop  v.  Young,  2  Bos. 
&  Pull.  78.||  [(fi)  Hodges  V.  Steward,  Salk.  125.  12  Mod.  947.  S.C.  Skin.  546.  Morg.  Prec. 
548.  a  declaration  by  administratrix  of  payee  against  drawer  of  a  promissory  note.  So  Ld. 
Mansfield  held,  that  it  may  be  brought  by  an  indorsee  aguost  the  person  who  indorsed  it  to 
him.    Kitsebower  v.  Tims,  B.R.  E.  22  G.  3.    Bailey,  47.] 

Also  if  A,  delivers  money  to  J?,  to  pay  over  to  C,  and  gives  g^^  3  Term  R, 

C  a  bill  of  exchange  drawn  upon  £.,  and  B.  accepts  it,  C  may  i82.  Vent.  155. 

have  an  indebitatus   assumpsit  against  B*  as    having  received  (0  So  if  goods 

money  to  his  use  (r),  but  must  not  declare  only  on  the  bill  of  ^^jf^Abr ^32 

exchange  accepted,  {d)  K^\it.  Mer, 

chani  and  Merchandize.  J|(^)  This  last  point  is  not  supported  by  the  case  Vent.  153.,  and 
there  is  no  reason  why  C  m  such  case  should  not  declare  on  the  acceptance  alone.|| 

lA.  being  indebted  to  A  for  brokage,  and  B.  indebted  to  C.  Israel  v.  Dou- 
for  money  lent,  B.  gives  an  order  to  A.  to  pay  C.  the  money  due  ^*^i^  R239 
from  A.  to  B,  (the  order  not  expressing  how  much,  the  quantum 
being  then  unascertained);  whereupon  C.  lends  B.  a  further 
sum  ;  the  order  was  afterwards  accepted  by  A.  It  was  holden  by 
Lord  Zjoughbarougk  C.  J.,  Gould  and  Heath  J.,  Wilson  J.  dis* 
sentiente^  that  C  might  maintain  an  action  for  money  had  and 
received  to  his  use  against  A :  but  the  whole  court  concurred 
in  thinking  that  an  action  could  be  maintained  on  the  insimul 
computasset.  ] 

I  So  also  where  the  bankers  at  whose  shop  a  bill  was  accepted  De  Bemales  v. 
payable,  received  from  the  acceptor  the  amount,  in  order  to  take  FuIler,i4East, 
up  the  bill,  it  was  held  that  this  money  was  money  had  and  re-  ^^d.'g"^*xiUb '" 
ceived  to  the  use  of  the  holder,  and  that  he  might  sue  for  it  in  v?Wm1am^  ^ 
assumpsit  against  the  banker.  5  Bam.  &  A. 

815. 

So  also  where  the  defendants  were  indebted  to  T.  and  Co.,  Wilson  v. 
and  T.  and  Co.  were  indebted  to  the  plamtiJfe,  and  T.  and  Co-  J^J^"^'^ 
enclosed  to  the  plaintiffs  the  defendant's  account  current,  with  a  ^28. 
memorandum  at  foot  transferring  to  the  plainti£&  the  balance 
due  from  the  defendants ;  and  a  correspondence  then  took  place 
between  the  plaintiffs  and  defendants,  which  ended  in  the  de- 

Z  3  fendants 
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fendants  giving  the  plaintifis  a  promissory  note  for  the  balance 
due,  payable  in  three  months,  unless  otherwise  provided  for  by 
an  arrangement  with  Mr.  S. ;  no  arrangement  having  taken 
place,  and  the  three  months  being  elapsed,  it  was  held  tliat  the 
balance  was  recoverable  by  the  plaintiffs  as  money  had  and  re- 
ceived to  their  use. 
Williams  v.  But  if  the  holder  of  the  money  never  assents  to  the  appropri- 

f4East'  58S  *^^"  ^^  ^^  ^^  *®  "^  ^^  ^^®  ^"^^^  party,  such  party  cannot 
Wharton  v.  '  recover  it  as  money  had  and  received,  suice  there  is  no  privity 
Walker,  between  him  and  the  defendant     Thus,  where  the  defendants 

4  Bam.  &  had  received  bills  from  A.  JB.,  with  directions  to  apply  the  pro- 
we  Yates*"  ^"^®  ^  P*y  ^^  creditors,  and  amongst  others  the  plaintiff,  on 
y.  Bell,  3  Barn.  ^^^^^  producing  letters  of  advice  from  A.  J3.,  and  to  mark  the 
&  A.  643.  sums  paid  to  each  creditor  on  the  back  of  his  bill ;  and  the 
Grant  v.Aus-  plaintiff,  before  the  bills  became  due,  produced  to  the  defendants 
ffijv!'^**  his  letter  of  advice,  and  offered  an  indemnity  if  they  would  in- 
Danicl,  s  Bos.  d^^se  one  of  the  bills ;  but  the  defendants  refused  to  do  so,  or  to 
&  PuU.  540.      act  upon  the  letter,  admitting,  however,  the  receipt  of  it,  and 

that  die  plaintiff  was  the  person  mentioned :  it  was  held  that  the 

plaintiff  could  not  recover  his  debt  from  the  defendants  as  money 

received  to  his  use,  since,  as  the  defendants  had  never  assented 

to  the  terms  of  the  letter,  the  money  remained  the  property  of 

the  remitter,  and  there  was  no  privity  between  the  defendants 

and  the  plaintiff. 

Stewart  v.  And  where  the   defendants,   who  had  received  money  to 

^^^y»  J  ^j""jj\  take  up  a  bill,  called  on  the  holder  for  that  purpose,  but  the  bill 

a^depo^sk  of  *    ^^  "^^  ^^^^  *"  ^^^^  hands,  being  sent  back  protested  to  prior 

money  to  take  indorsers,  and  the  defendants  having  received  fresh  orders  re- 

up  a  bill  may    fused  to  pay  the  bill  when  afterwards  presented ;  the  court  held 

^  *^d^^'"      ^*^  ^^®y  ^^^^  °^^  liable  to  the  holder  in  an  action  for  money 

Whitfieid^      had  and  received,  since  the  mere  calling  to  take  up  the  bill  did 

Savage,  2  fiios;  not  prevent  their  making  a  new  appropriation  of  the  money. 

&  Pull.  277. 

Hodgson  V.  Where  the  creditor  has  once  given  an  order  to  his  debtor  for 

5  B«-n?&  C.  P*y™®nt  of  his  debt  to  a  third  party,  he  catmot  afterwards  re- 
842.  *    voke  the  order,  if  there  has  been  a  pledge  by  the  debtor  that 

he  will  pay  the  debt  according  to  the  order. 
Gibson  v.  But  if  the  debtor  has  not  given  such  pledge,  nor  paid  the 

Mmet,  2  Bing.  money  to  the  person  in  whose  favour  the  order  is  given,  nor 

passed  it  to  bis  accouqf,  the  creditor  is  In  time  to  revoke  the 

order,  and  may  himself  recover  the  money  from  his  debtor. 
Redshaw  v.  In  an  action  by  the  holder  of  the  bill  against  a  party  having 

1  G^'979     »'®c®^v«d  money  from  the   acceptor  to  take  it  up,  any  de- 
^*      *    fence  may  be  set  up  by  the  defendant  which  might  have  been 

made  by  the  acceptor  if  the  action  were  against  him.|| 
Nightingaland      [An  action  for  money  had  and  received  will  not  lie  for  stock.] 
others  v.  Devism^  5  Buir.  2589.    2  Black.  R.  684.  a  C.    ||Joncs  v.  Brinl^,  1  East  R.  1  .|| 
Pickard  v.  ||  If  a  stakeholder  receive  country  bank  notes  as  money,  the 

13  East  20.      wi'ioer  of  the  wager  may  recover  the  amount  in  assumpsit  for 

money  had  and  received,  for  between  these  parties  the  notes  are 

treated  as  money. 

An 
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An  insurance  broker  having  received  credit  in  account  with  Andrew  v. 
the  underwriter  for  a  loss  on  a  policy,  is  answerable   to  the  ^*:>,binson, 
insured  for  money  had  and  received,   though  no  money  is  \viiki,[!;on  v. 
actually  received  by  the  broker.  ||  Clay,  el  aunt. 

1 10.    See  Rapp  v.  Latham,  2  Barn.  &  A.  795. 

[Where  a  man  has  received  money  for  the  transfer  of  stock  to  Dutch  v.  War- 
be  made  at  a  certain  day,  and  fails  therein,  an  action  for  money  rcn,  i  Stra. 
had  and  received  will  lie  afi:ain9t  him  for  the  difference-money,  ^^^'   ^  \i\^TT, 
or  damages  sustained  by  not  transferring  the  stock  at  the  limited 
time;  but  in  such  action  more  than  the  consideration-money 
cannot  be  recovered. 

Where  money  has  been  paid  on  a  contract  to  transfer  one  Anon,  i  Stra. 
species  of  stock,  and  the  party  contracting  to  do  so  transfers  ^^'^' 
another  species,  an  action  for  money  had  and  received  w  ill  lie  to 
recover  back  the  whole  consideration-money. 

An  assunq>sit  is  a  proper  form  of  action  where  there  has  been  Stuart  v.  Wil- 

an  express  warranty,  but  a  warranty  cannot  be  tried  on  a  count  j"n8»l^o«g^'i«» 

for  money  had  and  received  only.]  V^^fs'  Cowp. 

8 is.  pf  the  contract  is  rescinded  by  a  return  of  the  goods  and  acceptance  of  them  by  the 
vendor,  then  the  money  may  be  recovered  back  in  an  action  for  money  had  and  received : 
but  if  the  defendant  has  not  accepted  back  the  goods,  or  done  any  thing  to  rescind  tiie  con- 
tiBcty  so  that  he  has  a  right  to  try  the  question  o«  warranty  and  breach,  then  the  declaration 
must  be  special  on  the  warranty.  Weston  v.  Downes,  Dougl.  23.  Towers  v.  Barrett,  1 1'crni 
R.  135.  Giles  v.  Edwards,  7  Term  R.  181.  Hunt  v.  Silk,  5  East,  449.  Payne  v.  Whulc, 
7  East,  274.    Levy  v.  Haw,  1  Taunt.  65.|| 

The  plain  ti£P  declared  upon  an  indebitatus  assumpsit  for  20Lquas  3  Lev.  lis. 
eisolvisse  debuisset  pro  denar,  per  ipsum  ad{b)jocum  vocat.  chartas  %g'5t<>n  ^"^1 

pictas  de  dtfendente  per  querent,  lucrat.  et  acquisit. :  and  whether  ^^^  where  an 

such  a  general  indebitatus  lay  for  money  won  at  play,  dubilatur^  indebitatus  was 

upon  a  writ  of  error  in  Cam.  Scacc.  upon  a  judgment  by  default;  brought  for 

and  though  a  case  was  cited  wherein  in  B.R.  32  Car.  2.  it  had  ^^^^J'^aUed'' 

been  adjudged  that  such  action  lay,  and  the  greater  part  of  the  haz^d^'^  ^ 

justices  now  inclined  to  be  of  that  opinion  ;  yet  some  of  them  2  Vent.  175.  it 

said,  they  would  give  no  more  encouragement  to  such  actions  ^^  adjudged 

than  needs  must  \l  W' ""^  '^'^^ 

It  might  ns 
well  as  if  |9ro  opere  and  labore.     Vide  Salk.  SS.  and  tiL  Gaming: 

An  indebitatus  assumpsit  lies  for  20/.  forfeited  by  the  ordi-  2  Lev.  252* 
nances  and  constitutions  of  a  company,  for  not  serving  in  the  Barber-Sui^ 
oflSce  of  steward  of  the  company,  according  to  a  bye-law  by  them  don"and  Pe"" 

'^^^'  son,  adjudged 

upon  demurrer.    ||See  2  Maule  &  S.  53.|| 

[It  lies  by  a  personal  representative  for  arrears  due  on  a  Rex.  v.  Bishop 
composition  for  small  tithes,  and  for  the  profits  of  a  donative  of  Chester, 
before  (c),  and  of  a   perpetual  curacy  after  the  bishop's  li-  (^)^B'Iit  *  «^r^ 
cence.{d)2  if  the  donative 

have  been  twice  augmented,  whether  the  licence  be  not  necessary?  lb,  (rf) Powell  v.  Millbank, 
1  Term  R.  399.  n. 

If  the  king  grants  the  office  of  comptroller  of  the  customs  to  2  Mod.  sco. 

Z  4  A.  and 


Sit  ASSUMPSIT. 

ndju'Igcd  upon  A.  and  B*  durante  heneplacito^  and  A.  dies,  and  afterwards  the 
^.^l^cc'^^  ver-  king  grants  the  said  office  to  C,  and  yet  JS.,  under  pretence  of 
Arris  and^^"  survivorship,  exercises  the  said  office,  and  receives  the  profit 
Stnkcly,  thereof,  C.  may  have  an  indebitatus  assumpsii  for  so  much  money 

2  Jones,  126,     ha.d  and  received  to  his  use. 

127.  2  Lev.  245.  S.  p.  between  Howard  and  Wood,  where  the  defendant,  under  pretence  of 
title,  received  the  fees  belonging  to  the  plaintiff,  as  steward  of  a  court  baron.  ||  Where  fees 
are  annexed  to  the  office,  the  action  oftutumpsit  for  money  had  and  received  is  a  convenient 
moile  of  trying  the  title  to  it.  And  where  there  are  no  fees,  a  ouo  tvarranto  is  necessary, 
s  East  R.  512.  And  the  action  will  only  lie  for  accustomed  fees  of  omce  legally  due, —  not  for 
mere  gratuitous  perquisites  received  by  the  person  usurping  the  office.  Buyter  v.  Dodswortb, 
6  Term  R.  681.|| 

2  Mod.  2G3*  ^  ^^  ^^^  receives  my  rent  under  pretence  of  title,  I  may  have 

und  there  said   ^^  indebitatus  assumpsit  against  him.  (c) 

per  Cur,  that  wherever  an  account  lies,  an  indebitatut  will  lie.  ((c)  But  Qu.  Whether,  when 
the  defendant  claims  the  title,  an  action  of  aaurnvnt  for  the  rents  received  will  lie  against 
him  ?  IVi/ion  J.  in  such  an  action  nonsuited  the  plaintiti^  and  was  of  opinion  that  the  mode 
of  proceeding  was  either  by  ejectment ;  or  in  case  that  could  not  be  brought,  by  an  action 
against  the  tenant  for  the  rent  wrongfully  paid  by  him  to  the  person  not  enutled  to  it.  Gun- 
ningham  et  Ux.  v.  Lawrents  Clk.  Worcester  Spring  Assizes,  1788.  ||But  where  a  tenant  had 
paid  rent  to  his  landlord  for  several  years  and  was  afterwards  ejected  at  suit  of  a  third  party, 
who  also  recovered  against  him  mesne  profiU  for  the  dmc  for  which  he  had  paid  rent  to  his 
landlord,  it  was  held  that  he  might  recover  such  rent  back  as  money  had  and  recoved,  the 
landlord  not  setting  up  any  title  to  the  premises.  Newsome  v.  Graham,  10  Bam.  &  C.  234.|| 
An  action  for  money  bad  and  received  will  not  lie  to  recover  back  money  paid  for  the  release 
of  cattle  damage  fetuantf  though  the  distress  were  wrongful ;  for  various  rights  and  questions 
may  arise,  which  the  defendant  cannot  in  sudi  an  action  be  prepared  to  meet  or  controvert. 
Lindon  v.  Hooper,  Co>yp.  414.J  UAnd  see  15  East,  514.  and  Anscomb  v.  Shore,  1  Camp.  285. 
But  where  a  landlord  in  distraining  for  rent  has  not  allowed  propertv  tax,  which  he  had  cove- 
nanted to  allow,  the  tenant  may  recover  the  amount  as  money  had  and  received.  Graham 
V.  Tate,  1  Maule  &  S.  609.;  and  see  Dawson  v.  Linton,  5  Bam.  &  A.  5ai.|| 

Salk.27.  ,-^'  t<>ok  out  administration  to  a  person  supposed   to  have 

pi.  14.  Jacob  died  intestate,  and  appointed  J.  S.  his  attorney,  who  received 
Guildhall  ^'  n^oney,  ^c.  and  paid  it  to  the  administrator ;  afterwards  a  will 
coTam  Trevor  ^PP^^^^ngj  the  letters  of  administration  were  called  in,  and 
C.  J.  [See  t'i^e  executor  brought  an  indebitatus  assumpsit  against  the  attor- 
cotiirii.  Pond  ney;  who  objected,  !•  that  he  acting  only  as  attorney  for  him, 
2  /d"1f '^^^^^^  ^^^  *"  ^^^^  ^^  administrator,  the  receipt  of  the  money  was  not 
1210.1  Xvnd  ^^^*  ^^^  ^^®  administrator's ;  and  2dly,  that  the  action  ought  to 
see  Sadler  ^,^^^  ^^^  a  special  assumpsit^  the  money  being  received  by  spe- 
V.  Evans,  cial  authority,  and  that  expressly  to  the  use  of  another.     But 

Pale^P^*^^^'  the  court  held,  that  the  authority  being  void,  it  was  a  receipt  of 
and^Acre"r  ^  much  money  for  the  use  of  the  plaintiff  on  an  implied  con- 
306.|| ''  [And  tract,  for  which  an  indebitatus  assumpsit  well  lies- 
where  money  i>  paid  to  a  known  agent,  the  action  to  recover  it  back  ought  to  be  against  the 
prmcipal,  unless  indeed  it  has  been  paid  maid  fide,  or  under  notice.  Ladv  Windsor's  case, 
4  Burr.  1 984.  It  will  not  lie  against  a  revenue  officer  for  an  over-payment  after  he  has  paid  it 
over.  Whitbread  V.  Brookshank,  Cowp,  69.  Greenway  v.  Hard,  4  Terra  R.  553.]  HBut  this 
case  was  decided  partly  on  the  want  of  notice  of  action  to  which  the  officer  was  entitled ;  and 
it  has  been  since  decided  that  if  the  money  is  paid  to  a  bfdliff  who  had  exceeded  his  autho- 
rity, under  terror  of  a  distress,  and  not  for  the  express  purpose  of  being  paid  over  to  hia  prin- 
cipal,, the  officer  is  liable  to  an  action  for  money  had  and  received,  even  after  he  has  paid 
it  over.  Snowdon  v.  Davis,  1  Taunt.  359.  Ana  so  it  would  seem  wherever  the  money  » 
obtained  corruptly  and  illegally.  Miller  v.  Aris,  1  Selw.  Ni.  Pri.  103.  Townson  v.  Wflson, 
1  Camp.  396.||  [In  the  case  of  Campbell  v.  Hdl,  which  was  an  action  against  a  custom-house 
oITiccr  to  recover  back  some  duties,  the  duties  were  allowed  by  he  attorney-general  to  remain 
in  the  officer's  hands  for  the  purpose  of  trying  the  question  with  retipcct  to  the  right  of  imposing 

thcM 
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diem.  G>wp.  904.  Where  'money  had  been  paid  to  the  clerk  of  a  oompeny,  who  had  paid  it 
over  to  the  company,  but  not  entered  it  in  nis  books,  Pratt  C.J.  held,  that  an  action  would 
not  lie  agmnst  him  for  it;  hut  if  he  had  not  paid  it  over,  it  would  have  lain  against  him  or 
the  company.  Gary  v.  Webster,  I  Stra.  480.  Buller  v.  Harrison,  Cowp.  565,]  ||Cox  v. 
Prentice,  5  Maule  &  S.  344. |)  [The  deposit-money  paid  to  an  auctioneer,  whether  paid  over 
by  him  to  his  principal  or  not,  may  be  recovered  in  an  action  against  him,  upon  objection  to 
the  title,  or  concealment  of  circumstances.  Borough  v.  Skinner,  5  Burr.  S639.]  ||Edwards  v. 
Hodding,  5  Taunt.  915.  1  Marsh.  877.  Ker  v  Osborne,  9  £881,378.;  but  see  Uorsfail  y. 
Handley,  8  Taunt.  136.|| 

[But  an  authority  given  by  a  court  having  competent  Jurisdio'  Allen  v.  Dun- 

tion  is  not  a  void  authority  (a),  though  it  may  be  afterwards  fe^/^^u*^" 

vacated :  therefore  an  action  for  money  had  and  received  will  not  this  prmcip^" 

lie  to  recover  over  again  money  which  has  been  paid  to  an  exe-  money  paid 

cutor  who  has  obtained  probate  of  a  forged  will,  notwithstand-  upon  a  judg- 

ins:  the  probate  be  afterwards  declared  null,  and  administration  ™®"J»  ^^^^"    . 

^  wards  r^veKfid 

be  granted  to  the  intestate's  next  of  kin.     But  if  the  supposed  f^^  ^^^j.  ^q. 
testator  be  living  at  the  time  of  granting  the  probate,  such  action  not  be  reco- 
will  lie,  for  in  that  case  the  authority  is  void^  the  ecclesiastical  ^ered  back. 
court  having  no  jurisdiction.  KdlS?^ 

1  Ld.  Raym.  748.    ||&d  vide  Feltham  v.  Terry,  Cowp.  419.|| 

And  in  all  cases  where  the  authority  is  merely  void,  a  payment  ^**P  ^•.    . 
made  under  it  is  no  discharge.     As  where  the  defendant,  who  ,^^3  x^m'^ 
bad  a  house  both  in  America  and  London^  drew  two  bills  in  i<27. 
America  of  the  same  tenor  and  date  on  their  house  in  London^  in 
favour  of  the  plainti£& ;  one  of  them  being  lost,  came  into  the 
hands  of  a  third  person,  Vfho  forged  the  payee^  indorsement^  and 
received  the  amount  of  it  from  the  defendants ;  afterwards  the 
real  payees  sued  them  on  the  other  bill,  and  recovered. 

Where  A.  pays  a  debt'  he  owes  to  J3.  to  the  attorney  of  a  Robson  v. 
person  suing  ^  in  B*s  name,  but  without  any  authority  from  p*'^°',?JJ]f"° 
£.,  the  attorney  is  in  that  case  answerable  to  A.  in  an  action  for   ^iozmN. 
money  had  and  received,  though  he  has  actually  paid  over  the  Kelly,  2  Camp. 
money  to  his  employer;  and  though  he  conceived  that  he  was  isj.ll 
acting  under  the  real  authority  of  B. 

Where  money  was  ordered  by  the  High  Commission  Court  to  Newdigate  v. 
be  paid  by  the  pldntiff  to  the  defendant,  it  was  allowed  to  be  ^avy,  1  Ld. 
recovered  back,  as  paid  under  a  void  authority.     So  it  will  if  an  Mjf^aid^^^  g 
agent  has  only  given  credit  for  it  to  his  principal  in  his  books,  344 11 
or  on  an  account  between  them.] 

If  a  feme  sole  marries  a  man,  who  in  truth  is  married   to  Salk.  28. 
another  woman,  and  he  makes  a  lease  of  her  lands  and  receives  PM®',^u"i 
the  rents,  she  may  bring  an  indebitatus  assumpsit  against  him  for  ^"^^^  |^  jj  j^ 
so  much  money  received  to  her  use:   adjudged  after  verdict,  Uasserand 
though  objected,  that  he  having  no  right  to  receive,  the  tenant  Wallb. 
remained  still  liable,  and  he  had  his  remedy  over  against  the 
husband ;  but  the  court  held,  that  he  being  visibly  a  husband, 
the  tenant  was  discharged,  at  least  that  the  recovery  in  this  ac- 
tion would  discharge  the  tenant,  as  it  would  be  a  satisfaction  to 
the  true  lessor. 

If  a  sheriiT  leides  money  upon  aJkriJaciaSf  the  plaintiff  may  Comb.  430. 

have 
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per  Holt  G.  J.  have  an  indebiiatus  assumpsit  against  him  for  so  much  money 
Saik.  12.S.C.    received  to  his  use. 

Randall  v.  |t  Where  the  defendant  being  the  holder  of  a  bill  of  exchange 

Bdl,  1  Maule  in  trust  for  the  pla'mtiff,  brought  an  action  upon  it  against  the 
menboroi^h  ^^^^^^  ^^  which  action  the  slieriff  having  been  guilty  of  an 
C  J,  escape  on  mesne  process,  the  defendant  sued  him,  and  recovered 

damages  to  the  amount  of  the  bill ;  it  was  held  that  the  plaintiff 
might  recover  the  damages  so  recovered  (allowing  costs  and  ex- 
penses),  as  money  had  and  received  to  his  use,  since  the  action 
for  the  escape  might  be  considered  a  continuation  of  the  original 
suit,  by  means  of  which  the  fruits  of  such  suit  were  obtained,  y 
lAssumpsit  for  money  had  and  received  lies  for  the  value  of  a 
Kenny,  dK.  masquerade  ticket,  or  sudi  like  ticket  (a) 

137.  11(a)  "Hie  ticket  in  thu  case  having  been  intnuted  to  the  plaintiff  for  sale  got  iato  the 
hands  of  the  defendant,  who  refused  to  account  for  it,  and  the  plaintiff  paid  the  value  to  the 
owner,  and  then  sued  the  defendant  in  assumpsit  on  the  money  counts ;  and  it  was  held,  that 
the  value  mieht  be  recovered  as  money  had  and  received,  since  the  defendant  not  producing 
it,  a  sale  might  be  presumed ;  and  the  court  inclined  to  think  the  plaintiff  might  recover  on  the 
count  for  money  paid,  &c. ;  and  see  Brown  v.  Hodgson,  4  Taunt.  189.|| 

Menetone  v.  A  shipwright  who  had  repaired  a  ship,  which  by  accident  was 

Athawes,  burnt  while  in  defendant's  dock,  was  allowed  to  recover  in  this 

3  Burr.  1592.  action  the  amount  of  the  repairs.] 

Comb.  541.  I^  -^*  takes  an  apprentice,   and  receives  30/.  with  him,  for 

Dewberry  and  which  he  is  to  teach  him  his  trade,  and  make  him  free  of  the 

Chapman.  city  of  London^  and  being  no  freeman  himself,  the  boy  is  bound 

||It  ^^^°^^^^  likewise  to  a  freeman ;  admitting  that  by  the  custom  of  London 

tune  this  ac-  ^^^  ^^^  binding  will  not  make  him  free  without  actual  service, 

tion  was  com-  yet  an  indebitatus  assumpsit  will  not  lie,  nor  has  the  party  any 

roenced.  If  remedy,  unless  on  a  special  action  on  the  case  for  not  making  him 

it  was  not  freeman 

brought  im.  *  ireeman. 

mediately  after  the  binding,  the  decision  would  seem  supportable  on  the  eround,  that  the  plain- 
tiff having  derived  some  benefit  from  the  boy's  teaching  was  not  entitled  to  the  whole  sum 
pdd,  but  only  damages  for  not  making  him  free.    See  Taylor  v.  Hare,  1  New  R.  862.|| 

QBut  where  the  consideration  on  which  money  is  paid  fails, 

assumpsit  generally  lies  to  recover  back  the  money. 

Cripps  V.  Thus,  where  A*  sold  a  term  of  years  to  B.  and  delivered  to 

Reade,  6  Term  him  the  lease,  but  no  assignment  or  conveyance  was  executed, 

R.  606.  j^  undertaking,  that  if  any  thing  happened,  he  would  see  B. 

righted,  and  it  turned  out  that  A.*s  title  was  bad,  and  B.  was 

evicted  by  the  rightful  owner,  it  was  held  J3.  might  recover  the 

purchase-money  from  A.  as  money  had  and  received  to  his  use. 

Johnson  v.  So  also,  where  trustees  for  sale  under  a  will  sold  premises  to 

Johnson,  the  plaintiff  and  he  paid  the  purchase-money,  and  took  pos- 

3  Bos.  &  Pull,  session,  and  the  trustees  divided  the  purchase-money  among  the 

If Q  .    Alia  Sfifi  «  « 

Elliot  V.  Ed-  several  cestui  que  trusts  according  to  the  wDl,  but  the  convey- 

wards,  3  Bos.  ance  was  only  signed  by  two  of  the  trustees,  and  not  by  any  of 

&  Pull.  181.  the  other  parties  to  it,  and  the  plaintiff  was  evicted  by  a  stranger 

Bartlett  v.  in  consequence  of  a  defect  in  the  title  of  the  trustees  under  the 

1  Marsh.  583.  ^'^^'  ^^  ^^  ^^^^  ^*^  ^^  plaintiff  might  recover  back  in  as-- 

See  Brec  v.  '  sumpsit  from  one  of  the  cestui  que  trusts,  the  proportion  of  the 

purchase- 
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porcfaase^money  received  by  him.     In  the  first  of  these  cases  it  Holbech, 

is  to  be  observed  there  was  no  conveyance^  and  in  the  last  it  was  I^ougl-  R«  ^^s. 

incomplete;   but  if  a  conveyance  is  regularly  executed  by  the 

vendor,  conveying  to  the  vendee  such  title  as  the  vendor  has, 

then  caveat  emptor  applies,  and  the  money  cannot  be  recovered 

back ;  though  if  there  are  covenants  for  title,  there  may  be  a 

remedy  upon  them. 

Where  the  purchaser  buys  an  estate  with  all  faults,  and  taking  Early  v.  Gar- 
such  title  as  the  seller  has,  and  the  seller  in  answer  to  the  pur-  J?'»  ^  ^^"'  * 
chaser's  enquiries  before  the  sale,  has  given  him  incorrect  infor- 
mation as  to  the  title,  and  the  purchaser  is  afterwards  evicted, 
he  cannot  recover  the  purchase-money  as  money  had  and  re- 
ceived, unless  the  seller's  misrepresentation  was  fraudulently 
made. 

If  the  plaintijSF  has  received  any  benefit  firom  the  thinff,  he  Taylor  t. 
cannot  recover  back  the  money  paid  for  it,  as  mon^  had  and  Hare,  i  New 
received,  on  the  ground  of  failure  of  consideration.     Thus  where  ^-  ^^o* 
the  defendant  agreed  to  let  the  plaintifi*  have  the  use  of  a  patent 
obtained  by  defendant,  in  consideration  of  an  annual  sum  to  be 
paid  by  the  plaintiff  to  the  defendant,  and  the  plaintiff,  after        * 
using  the  patent  and  paying  the  annuity  for  several  years,  dis- 
covered that  the  invention  was  not  new,  it  was  held  tiiat  having 
had  the  benefit  of  the  invention  for  several  years,  he  could  not 
recover  back  the  sums  paid. 

If  an  annuity  be  set  aside  for  an  informality  in  the  enrol-  Shove  y, 
ment  of  the  memorial,  the  grantee  may  recover  back  the  con-  Webb,  i  Term 
sideration  paid  for  it,  as  money  had  and  received  to  his  use.  ^  ^^^' 

And  this  although  some  only  of  the  securities  are  set  aside  by  Scurfield  v. 

the  court  on  motion.  Gowland, 

T»       , .         .       ,.  .  ^      ,  .       6  East  R.  241. 

But  this  action  lies  not  agamst  a  mere  surety  for  the  annuity,  stra^t^,„  ^ 

although  such  surety  has  joined  in  a  receipt  with  the  principal  Rastal,  s  Term 

for  the  consideration-money ;  for  the  action  must  be  founded  on  R.  370. ;  and 

an  equitable  claim,  and  there  is  no  equity  in  calling  upon  a  surety  ^  ^  Eq. 

to  pay  back  money  which  the  principal  alone  received.  "*'     ^'  ^^^" 

So  the  putative  &ther  of  a  bastard,  who  pays  before  its  birth  Watkins  r. 

a  fixed  sum  to  the  parish  officers  to  discharge  him  from  all  future  Hewlett, 
responsibility  for  the  maintenance  of  the  child,  may  recover  jBro.&Bing. 
back  so  much  of  the  money  as  remains  unexpended,  as  money 
had  and  received  to  his  use. 

So  where  the  defendant  without  the  authority  of  his  co-  „  . 

partners,  sold  to  the  plaintiff  certain  partnership  goods,  and  Robinson, 

received  the  money  for  himself  alone,  and  in  consequence  of  the  4  Maule  &  S. 

defendant's  want  of  authority,  the  goods  were  never  delivered  to  475. ;  and  see 

th  4  plaintiff ;  it  was  held,  that  he  might  recover  the  price  from  ^-^  ^* 

the  defendant,  as  money  had  and  received  to  his  use.  |  Marsh.  130. 

5  Taunt.  446.    Abbott  v.  Barry^  S  Moo.  98.    s  Bro.  &  Bing.  369. 

The  money  must  be  received  by  the  defendant  to  the  plaintiff's  Whitehead  v. 
use,  and  therefore  where  an  agent  receives  money  of  the  plaintiff  ^  n^^'i  «. 
to  lay  out  in  the  purchase  of  an  annuity  on  good  security,  and  he  ^^^^^       ^"^' 

lays 
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lays  out  on  a  bad  security,  and  pays  it  over  to  the  grantor  of  the 

annuity,  the  plaintiff  cannot  recover  back  this  money  as  money 

had  and  received,  but  must  sue  on  the  special  contract  to  lay 

it  out  securely.  II 

Salk.  S3,  pi.  2.      If  three  are  bound  in  an  usurious  obligation,  and  one  of  them 

Tv^A^  ^  T       P*y^  P*^^  ®^  ^^^  money,  and  afterwards  the  obligee  brings  debt 

Guil^ali    *^  against  one  of  the  obligors,  who  avoids  the  bond  for  usury,  yet  the 

between  Tom-  obligor  who  paid  the  money  cannot  (a)  maintain  an  indebitatus 

kins  and  Bar-    assumpsit  for  it,  for  he  is  particeps  criminis^  and  having  parted  with 

net.  Skin.  411.  jjjg  money  freely,  he  comes  within  the  rule  volenti  nonJH  injuria. 

pi.  7.  S.  C/. 

6  Mod.  161.  S.  P.  Comb.  447.  S.  P.  [(a)  It  is  difficult  to  discover  what  the  action  in  this  case 
was  brought  for:  if  it  was  merely  to  recover  back  what  had  been  paid  in  satisfaction  of  prin- 
cipal and  legal  interest  upon  the  usurious  contract,  the  determination  may  be  supported ;  for, 
so  far  as  that  went,  the  debtor  was  obliged,  in  natural  justice,  to  pay ;  and  therefore  could  not 
recover  it  back.  But  for  all  that  had  been  paid  beyond  that,  clearly  an  action  would  lie. 
Dougl.  696.  Cowp.  200. ;  and  see  Astley  v.  Reynolds,  2  Stra.  915.  corUr.  In  cases  of  this  kind 
the  true  distinction  is  this :  if  the  act  is  in  itself  immoral,  or  a  violation  of  the  general  laws  of 
public  policy,  there  the  party  paying  shall  not  have  this  action;  for  where  both  parties  are 
eoually  criminal  against  such  eener^  laws,  the  rule  is,  poUor  est  conditio  defendeniu.  The  case 
01  the  solicitor,  cited  in  Saflc.  22.  Skin.  412.  Lewis  v.  Bourdieu,  Dou2l.468.  Andr^  v. 
Fletcher,  3  Term  R.  266.  Brownine  v.  Morrice,  Cowp.  790.]  ||Stokes  v.  fwitchen,  2  Moor 
R.  538.  Thistlewood  v.  Cracroft,  1  maule  &  S.  500.||  [But  there  are  other  laws  which  are 
calculated  for  the  protection  of  the  subject  against  oppression,  extortion,  deceit,  &c.  If  such 
laws  are  violated,  and  the  defendant  takes  advantage  of  the  plamtiff's  condition  or  situation, 
there  the  plaintiff  shall  recover.  Smith  v.  Bromley,  Dougl.  696.  Cockshott  v.  Bennet,  2  Term 
R.  765.  Nerot  v.  Wallace,  3  Term  R.  17.  Jaques  v.  Golightly,  2  Black.  R.  1073.  Jaques  v. 
Withy,  1  H.  Black.  R.  65.  Clarke  v.  Shee  and  Johnson,  Cowp.  197.]  ||WiHiams  v.  Headley. 
8  Bast  R.  378.||  [But  if  one  of  two  parties  concerned  together  in  an  illegal  act  (illegal  only  as 
being  nudum  prMbUum^  not  as  malum  m  je),  pay  money  with  the  frixnty  and  at  the  expreu  re* 
quest  of  the  other,  such  money  may  be  recovered  back ;  though  m  such  a  case  the  law  will 
raise  no  implied  promise.  Petrie  v.  Hannay,  3  Term  R.  418.  Faikney  v.  Reynous,  4  Burr. 
2069.]  ||See  as  to  these  cases,  post^  p.  372.  |j  [And  where  money  has  been  paid  for  another  on 
a  legal  transaction,  an  action  will  he  for  tlie  recovery  of  it,  though  such  transaction  may  be 
complicated  with  others  that  are  illegal,  and  furnish  no  eround  for  its  support.  3  Term  R.  418. 
And  with  respect  to  the  recovering  back  of  money  paia  on  illegal  accounts,  a  distinction  has 
obtained  as  to  the  state  of  the  transaction  at  the  time  of  bringing  the  tetion,  whether  the  con- 
tract be  then  executed^  or  only  executory :  in  the  former  case  it  cannot  be  recovered,  in  the 
latter  it  may.  Lowry  y.  Bourdieu,  Dou^l.  468.  Andrde  v.  Fletcher,  3  Term  R.  266.]  ||And 
accordingly  m  cases  of  illegal  insurance,  if  the  period  of  the  risk  has  elapsed,  the  insured  can- 
not recover  back  the  premium,  although  they  cannot  sue  on  the  policy.  Vandyck  v.  Hewitt, 
1  East  R.  96.  Morck  v.  Abel,  3  Bos.  &  Pull.  35.  Lubbock  v.  Potts,  7  East  R.  449.  And  so  in 
case  of  illegal  wager^  if  the  event  of  the  wager  is  decided,  the  loser  cannot  recover  back  from 
the  winner  his  deoosit ;  for  he  is  not  to  be  allowed  to  take  the  chance  of  the  event  being  in 
his  favour,  and  ot  the  money  being  paid  though  not  legally  due,  and  afterwards  when  the 
event  is  against  him  to  recover  back  the  deposit.  But  if  one  party  give  notice  to  the  other  to 
rescind  the  contract  before  the  event  is  determined,  he  may  recover  back  his  deposit.  Howson 
V.  Hancock,  8  Term  R.  575.,  which  seems  ;to  overrule  Lacauwade  v.  White,  7  Term  R.  535. 
Brandon  v.  Hibbert,  4  Camp.  57.  Tappenden  v.  Randall,  2  Bos.  &  Pull.  467.  Aubert  v.  Walsh, 
3  Taunt.  275.  Busk  v.  Walsh,  4  Taunt.  290.  Eltham  v.  Kingsman,  1  Barn.  &  Aid.  683.  Taylor 
V.  Lendy,  9  East,  49.  And  where  the  wager  is  on  an  illegal  battle  or  race,  after  the  parties 
have  fought  or  run,  they  still  mav  recover  back  their  deposits  from  a  stakeholder  if  they  cive 
notice  to  him  before  he*  has  paid  them  over.  Cotton  v.  Thurland,  5  Term  R.  405.  Smith  v. 
Bickmore,  4  Taunt  474.  Bate  v.  Cartwright,  7  IMce,  540.  Hastelow  v.  Jackson,  8  Barn.  Sc 
C.  221.  In  strictness  the  parties,  perhaps,  should  not  be  allowed  to  rescind  the  contract  and 
recover  the  deposit,  unless  they  do  so  before  the  risk  is  altered  by  the  lapse  of  time.  See 
observation  of  Mansfield  C.  J.  3  Taunt.  282.,  and  note  (a)  4  Taunt.  292.  || 

Salk.  22.  pi.  2.       But  if -4.  pays  money  to  B.  upon  a  mistake,  as  thinking  that 

447!^herea    ^^^^^  ^^  ^^  ""^'^  ^"®  ^^  account  (A),  4^c.  he  may  maintain  an 

person  pays       assumpsit  for  iU 

money  for  fees  which  were  not  due.  So 


(A)  In  what  Cases  Assumpsit  is  the  proper  Action.  Sid 

So  if  a  man  pays  money  upon  a  policy  of  assurance  (a),  sup-  Skin.  412.  S.P. 
posing  a  loss,  when  in  truth  there  was  not  any,  he  may  bring  an  [jgj/^g  ^^^^ 
indebttatus  assumpsit  for  so  much  money  received  to  his  use.  with  his  money 

by  mistake,  jjthat  is,  a  mistake  of  fact,||  or  through  fraud  in  the  receiver,  it  is  the  same  thing. 
Skin.  4  IS.  Salk.  S2.  S.  P.  Whip  v.  Thomas,  1  G.  1.  Bull.  Ni.  Pri.  130.  [In  this  form  of  ac- 
tion a  man  may  recover  back  money  paid  under  a  warrant  of  distress  upon  a  conviction,  after- 
wards quashed.  Feltham  v.  Terry,  cited  in  Cowp.  |[4l9.  1  Term  R.  387.|| »  or  in  consequence 
of  the  judgment  of  a  court  not  competent  to  enter  into  the  merits  of  the  case.  Moses  v.  Mac- 
farlane,  Sfiurr.  1005.  l  Black.  R.  219.  S.  C]  ||But  the  authority  of  this  last  decision  has 
been  much  and  repeatedly  questioned  by  distinguished  judges.  See  2  H.  Black.  414.  3  Bos.  & 
Pull.  169.  5  Taunt.  160.  7  Term  R.  269.  And  it  is  now  settled  that  where  money  is  paid 
under,  compulsion  of  legal  process,  it  cannot  be  recovered  back  in  an  action  for  money  had  and 
received,  since  if  there  is  ground  for  recovering  it  this  should  have  been  a  defence  to  the  iirst 
action.  Marriott  v.  Hampton,  7 Term  R.  269.  Gower  v.  Popkin,  2  Stark.  R.  85.  Knibbs  v. 
Hall,  1  Espin.  84.  Brown  v.  M^Knally,  Ibid,  279.  Kist  v.  Atkinson,  2  Camp.  63.||  [And 
wherever  the  consideration  on  which  it  has  been  paid  happens  to  fail.  Shove  v.  Webb,  1  Term 
R.  732.1  llJohnson  v.  Johnson,  5  Bos.  &  P.  162.  Scurfipld  v.  Gowland,  6  East,  241.  Elliot  v. 
Edwards,  3  Bos.  Sc  Pull.  181.  Bartlett  v.  Tuchin,  6  Taunt.  259.  Jones  v.  Rj^de,  5  Taunt.  488. 
Watkins  v.  Hewlett,  1  Bro.  &  B.  l.||;  but  the  contract  must  be  entirely  rescinded.  Towers  v. 
Barrett,  1  Term  R.  133. ;  for  if  it  be  still  open,  the  plaintiff  can  only  recover  damages  for  the 
breach  of  it,  and  therefore  must  state  it  specially.  Weston  v.  Downes,  Dou^l.  23.  Power  v. 
Wells,  Cowp.  818.  And  the  contract,  where  it  does  not  determine  by  the  oridnal  terms  of  it, 
but  requires  some  act  of  the  plaintiff  to  put  an  end  to  it,  must  be  rescinded  wittiin  a  reasonable 
time,  else  he  will  be  entitled  only  to  damages.  Compton  v.  Best,  cited  in  i  Term  R.  136. 
Espin.  13.] 

HBut  in  such  cases  if  the  money  is  paid  voluntarily,  and  with  Bilbie  v. 
full  knowledge  or  full  means  of  knowledge  of  all  the  circum-  j  gl^^^igo 
stances  of  the  case,  it  cannot  be  recovered  back ;  since  the  rule  Qomeiy  v. 
volenti  mm  Jit  injuria  applies,  and  every  man  is  bound  to  know  Bond,3MauIe 
before  he  pays  money,  whether  the  law  renders  him  liable  or  *  ?•  ^78- 
not.    The  distinction  is  between  an  ignorance  or  deception  as  to  n^^l^^  ^* 
'  the  facts  which  excuses  a  party,  and  a  mere  ignorance  as  to  the  5  Taunt.  143. 
law  which  does  not  excuse  him.  Reynerv.Hdl, 

4Tannt.725. 

But  if  the  payment  be  made  under  any  species  of  compulsion,  Astley  v.Rey- 
as  where  a  pawnbroker  refuses  to  deliver  back  the  plaintiff's  noWs,  Stni. 
goods,  unless  paid  illegal  interest,  or  where  the  steward  of  a  ^'^  Selw.^* 
manor  refuses  a  copyholder  admission  without  an  exorbitant  fine,  Ni.Pn.  86.' 
or  where  the  sheriff  takes  excessive  fees  on  issuing  warrants  in  Dew  v.  Par- 
right  of  his  office,  the  payment  not  being  voluntary,  may  be  2^d  5m '• 
recovered  back  if  fllegal.  ^„j  ^  i^^/- 

gan  V.  Palmer,  8  Barn.  &  C.  734.    Shaw  v.  Woodcock^  7  Bam.  &  C.  73.  Holt's  Ca.  546. 

And  so  also,  if  a  party  with  full  knowledge  of  all  the  &cts,  Stevens  v. 
promise  to  pay  money  claimed  of  him,  and  which  he  is  not  ^^^\ 
legally  bound  to  pay,  he  is  bound  by  such  promise*  ^^  ^     '' 

4  Taunt.  93, 

If  the  plaintiff  discounts  for  the  defendant  a  navy  bill,  which.  Jones  v.Ryde, 
turns  out  to  be  forged,  and  is  refused  payment  on  that  ground  5  7*^*4fJ'. 
at  the  navy  office,  and  the  plaintiff  pay  the  money  on  it  to  a  third  and  see  Fuller 
party,  to  whom  he  had  passed  it,  he  may  recover  the  amount  v.  Smith, 
from  the  defendant  in  an  action  for  money  had  and  received,  iRy.&Moo. 
all  parties  being  ignorant  of  the  fraud ;  for  the  money  is  paid  ^'  ^'  ^'  *^' 
under  a  mistake  of  fact,  and  the  plaintiff  is  not  in  fault.  * 

And  it  makes  no  difference,  if  the  navy  office  on  presentment  Bruce  v. 
pay  the  bill,    supposing  it  genuine,    and  on  discovering  the  Bruce, 

forgery 
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1  Marsh.  R-  forgery,  the  party  presenting  it  refund  the  money  paid,  and 
165.  5  Taunt,    receive  the  same  from  the  plaintiiT,  from  whom  hie  took  the  bill. 

495.  n.  ^ 

Price  V.  Neal,  But  if  the  drawee  of  a  forged  bill  accept  and  pay  it,  or  pay  it 
3  Burr.  1354.  without  acceptance,  he  cannot  recover  back  the  money  from  the 
I  Black.  R.       party  to  whom  it  was  paid,  for  the  drawee  is  bound  to  satisfy 

himself  that  the  bill  is  genuine. 
Smith  V  ^^^  ^^*"  ^^^  bankers  of  the  drawee  paying  a  forged  bill  on  his 

Mercer,'  account,  recover  back  the  amount  for  the  same  reason. 

6  Taunt.  76.;  but  see  Martin  v.  Morgan,  3  Moo.  635, 

Wilkinson  v.  However,  if  the  London  correspondent  of  a  supposed  indorser 
Johnson,  of  a  bill  which  has  been  dishonoured  by  the  acceptor,  pay  the  bill 
3  Bam.  &  Qn  the  application  of  the  notary  for  the  honour  of  such  indorser, 
(aTBut^where  ^^^^  afterwards  on  discovering  that  the  names  of  such  indorser, 
the  notice  of  and  of  the  drawer  and  acceptor  are  forged,  give  immediate 
the  forgery  notice  (a)  to  the  defendant  to  whom  the  amount  was  paid,  in 
was  not  given  guch  time  that  notice  of  the  dishonour  may  be  sent  the  same  day 
to  whom  thfe  ^^  ^^^  prior  indorsers,  such  correspondent  may  recover  back  the 
amount  of  the  amount  from  the  defendant ;  since  the  money  was  paid  by  mis-- 
bill  was  paid  take,  and  the  mistake  was  discovered  before  the  defendant  had 
till  thedat/  \q^i  Q^y  remedy  on  the  bill,  and  the  court  also  distinguished  this 
me^tSt^wM  '  ^^^  ^^®  former  cases,  since  the  plaintifis  here  were  neither  the 
held,  that  the  drawers  nor  acceptors  of  the  bill  nor  their  agents,  and  the  de- 
party  paying  it  fendants  were  iti  fault  as  well  as  the  plaintiffs,  since  their  calling 
could  not  re-  ^^  ^^  plaintiffe  amounted  to  an  assertion  that  their  principal's 
m Jney  btck,  """e  Was  actuaBy  on  the  bill.  || 
Cocks  V.  Mastertfun,  9  Bam.  &  C.  908. 

6  Mod.  161.  So  iCA.  gives  money  to  J5.  to  pay  C.  upon  C's  delivering  up 

p^HoU  C.J.  writings,  4'c.  and  C  will  not  do  it,  an  indebitatus  will  lie  ror  A. 

w^vmch  ^  agaii^st B.  for  so  much  money  received  to  his  use. 

actions  have  l^een  maintained  for  earnest  in  bargains,  &c.,  ||when  the  bargainor  would  not 
perform,  and  for  premiums  ofiiifstirttnce  when  the  ship  did  not  go  the  voyage.|| 

Carth.  208.  If  one  be  named  a  commissioner  to  examine  witnesses  in  a 

w^'cf^'i?  dause  depending  in  Chancery  or  Exchequer,  who  officiates  ac- 
M'Stokeldv.    ^.ji«ii       ^     i.  •  "^  •^/•*i.«ii_  j 

ColKnaon         c^ordmgly,  he  may  bring  an  assumpsit  tor  his  labour  and  pams ; 

Comb.  186.  fot  though  he  is  to  be  considered  as  an  officer  of  the  court,  yet 
S.C.  he  is  not  compellable  to  attend  against  his  will;  nor  does  the 

trust  reposed  in  him  make  his  taking  a  reward  bribeiTf  for  the 

party  is  to  take  care  to  name  such  as  will  serve,  ana  it  is  but 

reasonable  it  should   be  at  the  charge  of  him  for  whom  be 

officiates. 

Carth.  95.  The  gentlemen  ushers  and  daily  waiters  to  the  king  brought 

Duppa  and      ^n  assumpsit  against  the  defendant,  in  which  they  declared,  that 

Show'^Rep-      ^^  gentlemen  ushers,  daily  waiters,  4^c.  time  out  of  mind,  had 

78.  S.'c.   '      used  to  have  a  fee  of  5/.  of  every  person  who  voluntarily  accepted 

lies  for  fees     the  honour  of  knighthood,  and  that  the  defendant  (on  such  a 

TT*V^  *f  \      ^^y^  ^^^  voluntarily  accepted  knighthood,  and  thereupon  became 

Bhirk^Rod  ^    indebted  to  them  in  5^.,  and  in  consideration  thereof  had  promised 

2Stra.747.      to  pay  the  money,  which  he  had  not  performed;  and  upon  a 

See  12  Mod.    demurrer  to  this  declaration,  it  was  adjudged  this  action  would 

^°7.  lie  for  thb  duty. 

Where 
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Where  a  man  conies  to  buy  goods,  and  they  agree  upon  a  Vide  title 

price  and  a  day  for  the  payment,  and  the  buyer  takes  themaway,  "^^^^^^  ^ 

an  assumpsit  for  the  money  is  the  proper  action,  for  trover  will  ii^a^^'unless 

not  lie  for  the  goods,  {a)  because  the  property  was  changed  by  a  the  goods  are 

lawful  bargain,  and  by  that  bargain  the  buyer  was  to  convert  the  bought  with  a 

goods  before  the  money  was  due ;  but  if  a  man  comes  to  buy  fraujlulent  in- 

goods,  and  they  agree  upon  a  price  for  present  money,  and  the  p^y^  foj  "henu 

buyer  takes  the  goods  away  without  payment,  trover  lies,  because  Ferguson  v. 

the  property  is  not  altered  (£)  and  therefore  the  taking  away  the  Carrington, 

goods  without  payment  of  the  money,  is  an  injurious  taking,  for  ^  ^^J?i:^  ^' 
which  the  action  lies ;  but  if  a  man  sells  goods  on  payment  of  f^nerally  * 

money  on  a  day  to  come,   and  the  money  be   paid,   and   the  speaking  the 

goods  not  delivered,  trover  lies,  because  tne  property  is  in  the  property  in 

buyer,  (e)  »"«!» case 

•^        ^  ^  passes  to  the 

buyer  on  the  sale,  so  as  to  throw  on  him  all  risk  as  to  the  goods,  though  the  seller  has  a  lien 

for  the  price,  and  the  buyer  cannot  take  th^m  away  without  paying  it.    See  5  Bam.  8c  C.  862. 

6  Ilfid,  392.  8  IHd.  283.    (c)  That  is,  where  the  goods  are  in  existence  at  the  time  of  the  sale ; 

for  if  the  goods  are  to  be  made,  the  buyer  acquires  no  property  in  them  till  they  are  finished 

and  delivered,  notwithstanding  he  pays  the  price  in  advance.    Mucklow  y.  Mangles,  1  Taunt. 

318. ;  but  see  Woods  y.  Russell,  6  Barn.&  A.  942.    Atkinson  v.  Bell,  8  Bam.  &  C.  277.|| 

If  a  man  and  a  woman,  being  unmarried,  mutually  promise  Carter,  23j. 
to  marry  each  other,  and  afterwards  the  man  marries  another  Dickenson 
woman,  by  which  he  renders  himself  incapable  of  performing  his  and  Holecroft. 
contract,  an  assumpsit  lies,  in  which  the  woman  shall  recover  gjp  Leon^^' 
damages ;  for  though  matrimonial  causes  are  regularly  cognizable  147.' s.  P.  * 
in  the  spiritual  courts,  yet  the  contract  in  the  present  case  being  Stile,  295.  S.P. 
executory,  and  revoked  by  the  husband  by  the  subsequent  mar-  ^eb,  866.  SJP, 
riage,  could  not  be  enforced  by  ecclesiastical  censures,  as  a  con-  ij^iju^ 
tract  inprasenii  may;  hence  therefore,  there  being  no  adequate  5  Mod.  ns* 
remedy  in  the  spiritual  courts,  and  marriage  being  an  advantage,  S.P.    Vide 
and  the  loss  of  it  a  temporal  loss,  it  is  fit  that  there  should  be  a  5J{5J^**^3j 
remedy  in  the  temporal  courts,  otherwise  there  would  be  a  failure  lSl  Rara  see! 
of  justice.  12  Mod.  2 14." 

5  Mod.  511.  Where  on  such  a  contract  the  man  brought  an  action  against  the  woman ;  and  it 
was  objected  that  it  would  not  lie,  because  marriage  was  no  advancement  to  him  as  it  was  to  a 
woman ;  but  this  distinction  was  exploded.  Such  promises  are  ^ood,  though  the  time  of  mar- 
riage be  not  agreed  on ;  but  in  such  case  it  is  necessary,  to  entitle  the  party  to  his  action,  to 
allege  that  he  oflfered  to  marry  her,  and  that  she  refused.  Garth.  407.  This  action*  must  be 
founded  on  reciprocal  promises ;  and,  therefore,  if  the  promise  be  on  one  side  onlj,  it  does 
not  bind,  being  only  nudum  pactum,  Salk.  24.  But  ir  a  man  of  full  a^,  and  a  female  of 
fifteen,  promise  to  intermarry,  and  afterwards  he  marries  another,  an  action  lies  against  h jin ; 
for  though  snch  promise  may  be  said  to  be  voidable  as  to  the  infant,  yet  it  shall  be  good  against 
the  person  of  full  age,  who  shall  be  presumed  to  have  acted  with  sufficient  caution  ;^  otherwbe 
this  privilege  allowed  infants  of  rescmding  and  breaking  through  their  contracts,  which  was  in« 
tended  as  an  advancement  to  them,  might  turn  greatly  to  their  prejudice.  Trin.  5  G.  2. 
adjudged  between  Holt  and  Ward,  2Stra.  150.  637.  Barnard.  K.  B.  209.  Fitxffib.  175.275. 
Vide  head  of  Infants,  These  contracts  are  not  within  the  statute  of  frauds.  Coric  v.  Baker, 
Stra.  34.  ||An  administrator  cannot  maintain  the  action  for  breach  of  promise  of  marriage  to 
the  intestate  unless  special  damage  is  stated.    2  Maule  k,  S.  408  .|| 

•  This  must  mean  where  the  defendant  remains  sole  at  the  time  of  commencing  the  action. 

(B)  What  Words  create  sufficient  Certainty  in  a  Promise. 

A  LL  promises  and  contracts  are  to  receive  a  favourable  inter- 
pretation ;   and  such  construction  k  to  be  made,  where  any 

obscurity 
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obscurity  appears,  as  will  best  answer  the  intent  of  the  parties ; 

otherwise  a  person,  by  obscure  wording  of  his  contract,  might 

find  means  to  evade  and  elude  the  force  of  it.     Hence  it  is  a 

general  rule,  that  all  promises  shall  be  taken  most  strongly 

against  the  promisor,  and  are  not  to  be  rejected,  if  they  can  by 

any  means  be  reduced  to  a  certainty :  Tlierefore, 

Poph.  148.  If  A.y  in  consideration  that  B.  will  marry  his  daughter,  as- 

2  ™^^  J^  *^**  sunies  and  promises  to  give  with  her  a  child's  part,  and  that  at 

fimilar  CMC*      ^^*  ^™®  ^^  ^*®  death  he  will  give  to  her  as  much  as  to  any  of  his 

1  Roll. R.  1*93.  children,  except  his  eldest  son;   this  is  a  good  promise,  for 

Cro.Jac.  417.]  though  a  child's  part  in  itself  is  altogether  uncertain  (a),  yet 

(a)  But  if  a       bein^  to  give  as  much  as  to  any  of  his  children,  the  promise  is 

rfoTpromises  a  certain  enough,  it  being  averred  what  the  younger  son  had. 

child's  portion,  this  of  itself  is  certain  enough ;  for  by  the  custom  there  it  is  known  how  much 

each  child  shall  have.   2  Roll.  R.  104.  per  Montague  C  J. 

Roll.  Abr.  6.  But  if  there  be  a  discourse  between  the  father  of  A.  and  B.j 

pi.  1.  {b)  But  in  relation  to  a  marriage  between  the  said  A.  and  the  daughter  of 
S  C^ad'uied  ^'*  *"^  ^*  '"^  ^  ilndem  affirms  and  publishes  to  the  father  of  A. 
because  the  *  ?*^^  daret  ei  qui  maritaret  hb  said  daughter  with  his  consent 
words  in  the  100/.,  and  afler  A,  marries  the  daughter  of  B.  with  his  consent; 
declaration  yet  this  affirmance  and  publication  of  B.  shall  raise  no  promise 
^®r®  *i^I^  "P^^  which  an  action  upon  an  assumpsit  may  be  brought,  (i) 
and  It  was  not  because  these  words  do  not  include  any  promise, 
averred  or  shewn  to  whom.  When  a  promise  Jirmamfacerey  Anglic^,  to  make  good  a  portion 
amounts  to  a  promise  to  pay.  Vide  S  Roll.  Abr.  798.  pl.S.  Cro.  Car.  302.  Pilchard  v. 
Kingston. 

Roll.  Abr.  6.         If  a  bill  of  exchange  be  drawn  on  a  merchant,  and  he  sets  his 

Cro.  Jac.  506.   name  to  it,  this,  by  ^the  custom  of  merchants  (ft)  amounts  to  a 

(ft)  Where  to    promise  to  pay  it 

warrant  a  debt  amounts  to  a  promise  to  pay  it.   Vide  2  Roll.  Abr. 788. 

Roll.  Abr.  14,       If  a  man  promises  another,  in  consideration  that  he  will  assign 

and  ^onT     *^  ^'°*  *  certain  term,  to  pay  him  10/.,  this  is  a  good  assumpsit j 

though  the  time  of  assignment  and  payment  be  not  appointed ; 

for  the  102.  shall  be  paid  m  a  convenient  time  after  the  assignment, 

which  also  must  be  done  in  convenient  time,  and  he  shall  not  have 

time  durmg  his  life. 
Roll.  Abr.  15.        So  if  ^.  l)e  indebted  to  B.  for  certain  things  to  him  sold,  and 
27.  S.  C.  C.  comes  to  J3.,  and  promises  him  that  if  A.  do  not  pay  him  the 

(c)  Qtt.If  an  money,  that  then  he  himself  will  pay  it,  an  action  upon  the  case 
the  coilllde^ '  ''^'  ^^^  P'  against  C.  upon  his  promise,  if  A.  does  not  pay  the 
ation  being       money  in  a  convenient  time,  (c) 

executed,  and  the  promise  seeming  to  be  within  the  statute  of  frauds,  29  Car.  2.  c.  5.?  See 
poU  (DX  and  suprh^  tit.  AgreemenU,  ||The  promise  would  seem  to  be  nudum  pactum^  unless 
there  were  a  consideration  of  forbearance  by  B,  to  sue  A.  at  C's  request,  or  some  other  con- 
siderationjl  [If  A,  promise  to  pay  B,  such  a  sum,  if  C.  does  not,  there  A,  is  but  a  security  for 
C  But  it  il.  promise  that  C.  will  pay  such  a  sum,  A.  is  the  principal  debtor;  for  the  act  done 
is  upon  his  credit,  and  not  upon  C's.  Per  Lee  J.  FiU.303.]  ||See  sTerm  R.  80.  Cowp.  9S7. 
1  Barn.&  Ald.303.|| 

Roll.  Abr.  15.        If  A.  is  indebted  to  B.  in  10/.  and  upon  this  C.  promises  that 

in  consideration  that  he  will  forbear  A.  till  such  a  day,  if  A. 
does  not  pay  him  the  said  day,  he  himself  will  pay  him  ttie  sud 

day; 
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day ;  this  is  a  good  promise,  upon  which  B,  may  have  an  action 
against  C,  for  though  A,  had  the  wliole  day  to  pay  it,  and  so  it 
was  impossible  for  C.  to  pay  it  the  same  day,  if  he  did  not  pay 
itp  ^et  the  substance  of  the  promise  is  to  pay,  and  the  time 
limited  being  impossible,  is  void,  and  then  it  ooght  to  be  paid 
on  request. 

It  A,  is  indebted  toB.  in  102.  by  obligation,  and  A.  dies,  and  Cro.  Eliz.645. 
makes  C.  his  executor,  and  C.  having  assets,  ^-c.  in  consideration  ^?2  j^^^^^^j"" 
quod  daret  diem  soluiionis  pro  uno  anno^  promises  payment ;  an  Jp^^  ^  p^^ 
action  on  this  promise  will  lie  against  him  (a),  for  though  in  raise  to  assign 
proper  sense  a  day  cannot  be  given  upon  the  bond,  yet  it  shall  the  shop  of 
be  taken  according  to  common  parlance,  w^  defending  the  day  the  defendant, 
of  payment.  ZgotS^, 

&c.    All.  67.    Stile,  111. 

If  ^  in  consideration  that  J3.  will  marry  his  daughter,  assumes  Cro.  Car.  i94. 
and  promises  to  give  to  B,  twenty  French  pieces ;  this  is  a  good  Pointer  and 
promise,  for  this,  according  to  our  usual  speech,  shall  be  intended  •  j"'?*^* 
French  crowns,  which  are  the  common  coin  of  France^  and  here  ^ 
known. 

If  the  plaintiff  declares,  that  whereas  there  was  a  communi-  Sid.  S70. 
cation  between  the  plaintiff  and  defendant,  concerning  the  bark  Please  and 
of  certain  wood,  and  that  thereupon  it  was  agi-eed  that  the  de-  „g  g  c 
fendant  should  give  to  the  plaintiff  two  shillings  per  seam  for  all 
the  bark  of  such  wood  as  the  plaintiff  should  cut,  and  that 
thereupon  the  defendant  assumed  and  promised  to  have  ready 
upon  a  certain  day  articles  purporting  the  agreement,  and  an 
obligation  for  the  performance  thereof,  4*/?.  the  declaration  is  not 
good,  because  not  said  in  what  sum  the  obligation  was  to  be ;  (&)  Hob.  69, 
and  a  certain  sum  cannot  be  intended,  because  the  number  of  7o.  Like  point 
seams  are  altogether  uncertain;  but  being  a  verdict  upon  the  a'^j^^ged. 
^neral  issue  (6),  it  was  adjudged  for  the  plaintiff;  but  "per  cur.,  s.^Pradjudged. 
upon  demurrer,  or  the  special  issue,  it  had  been  naught 

But  if  there  be  an  agreement  (c)  to  enter  into  an  obligation  for  Sfid.  270.  per 

performance  of  a  thinir  of  certain  value,  without  mentioninir  in  ^^^'  ^^^  ^  "P* 
u  *  •-.    L  11  L      ^       J-       *     *u         1        /j\'  on  a  covenant 

what  sum,  it  shall  be  according  to  the  value,  [a)^  ^,0  enter  into  a 

btfod  that  B-  shall  enjoy  such  lands,  it  shall  be  intended  in  a  sum  to  the  vaiue  of  the  land. 
Samon's  case,  5  Co.  78.  a.  Cro»  Eliz.  432^  {d)  Qf  double  the  value.  Cro^  Jac.  1 16.  adjudged* 
Hetl.  89.  like  point  (/u^i/a/ur.— — When  for  payment  of  money.    Lev.  88. 

In  an  assumpsit^  the  plaintiff  declared  that  the  defendant  in  Lev.  33.  Keb, 
consideration,  8^c.  six  months  before  the  return  of  King  Charles  56.  S.  C. 
the  Second,  assumed  to  pay  20/.  to  the  plaintiff,  if  Charles 
Stewart  foret  Rex  Anglia  infra  12  menses  tunc  prox.  sequent.  ; 
9ttd  adjudged  a  good  promise,  for  the  words  shall  be  taken 
according  to  the  subject  matter,  viz.  that  the  king  that  was  then 
out  of  posisession^  should  be  in  possession  within  six  months. 

(C)  What  is  a  sufficient  Consideration  to  create  an 

Assumpsit. 

CONSIDERATION  is  defined  a  cause  or  occasion  meritori-  Dyer,  356.  b. 
ous,  that  requires  a  mutual  recompence  in  fact  or  in  law.       ^m\^CAA3 
\ou  It  A  a  Therefore, 
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Doctor  and  Therefbret  if  a  man  promises  another  to  give  bim  so  much 

S^*J^"  ^JJ'o?u  money  at  a  day  to  come,  or  to  build  a  house  (»),  without  con- 

Kelw.  50.R0II.     .1      V         ^1.    .  1    J  .  J      Ml        ^     If. 

At)r.  9  10.        sideration,  this  is  a  naked  promise,  and  will  not  oblige. 

[So  where  a  caq^enter  had  undertaken  to  build  a  house,  and  had  not  done  it,  it  was  holden 
that  an  action  would  not  lie.  3  H.  4.  3  b.  1 1  H.  4.  S3.  Ld.  Raym.  919.,  and  5  Term  R.  149. 
S.  C.  cited  and  agreed.  It  does  not,  indeed,  appear  that  this  case  was  decided  upon  the 
gi'ound  of  its  being  a  mere  nudum  pactum  for  want  of  any  consideration,  thoufh  Broke^  in  his 
ubridgment  of  it,  tit.  Action  sur  Case,  40.,  has  stated  it  to  be  so;  the  want  of  a  written  cove« 
nant,  and  the  repugnance  which  the  judges  of  those  times  felt  to  extending  an  action  of  tres- 
pass to  instances  of  mere  non-feasance,  are  the  only  reasons  for  the  judgment  assigned  by  the 
report.]  (a)  Out  if  a  carpenter  promises  to  repair  my  house  before  a  certain  day,  and  he  does 
not  do  it,  by  which  my  house  falls,  I  shall  have  an  action  upon  the  case.  19  H.  6. 49.  Roll.  9* 
S.  C.-- — So  if  a  carpenter  undertakes  to  build  a  house  for  me,  and  does  it  ill,  an  action  on  the 
case  lies  against  him.  Roll.  Abr.9.  Kelw.  78.  S.  P.  So  if  a  person  undertakes  to  remove  a 
quantity  of  brandy  from  Brook-market  to  fVaierJane,  and,  by  reason  of  his  n^leet,  one  of  the 
casks  breaks,  an  assumpsit  lies  against  him,  though  it  is  not  averred  that  he  was  a  common 
porter,  or  that  he  had  any  reward.  Salk.  26.  pi.  12.  S  Ld.  Raym.  909.  Com.  Rep.  133. 
3  Salk.  11.    Cosss  and  Barnard.     Vide  tit.  Bmhnent. 


'00' 


Elsee  V.  J  If  the  defendant  undertake  to  perform  work,  he  is  not  liable 

/'rf^u\^^   for  the  mere  nonperformance,  unless  there  is  a  consideration  for 

5  iermK.149.  ,  .  .  j  .1  •  •  il^      •  -^  u   <..  -i?  i_ 

his  promise,  —  and  this  neither  m  assumpsit  nor  case :  but  it  he 
enter  upon  the  work,  and  do  it  ill,  he  is  liable  though  there 
Dartnallv.        were  no  consideration,  for  this  is  a  misfeasance.     Wfiere  the 
Howard,  declaration  stated,  that  in  consideration  that  the  plaintiff  at  de- 

545*'"and  see  f^'^^^'^^'s  request  would  retain  the  defendant  to  lay  out  money 
Bates  V.  Cort,  on  annuity  for  the  plaintiff,  the  defendant  undertook  to  do  his 
2  Bam.  &  C.  duty  in  the  premises ;  and  the  plaintiff  averred  that  he  did  retain 
rL^B  the  defendant  accordingly,  but  that  he  would  not  do  his  duty, 

whether^thT^'  '^"^  ®^  ^^®  contrary  laid  out  the  money  on  the  personal  security 
defendant  of  a  person  in  insolvent  circumstances,  the  count  was  held  bad 
with  reward  in  arrest  of  judgment,  and  the  court  relied  principally  on  the 
would  have       ground  of  the  defendant  havinir  no  reward  (b) ;  also  adverting  to 

been  Ii&hlG  on  v  \   '  '  o 

this  general       ^^®  absence  of  any  allegation  that  he  was  an  attorney.  Q 

count ;  for  unless  his  duty  on  such  a  retainer  with  reward  amounted  to  a  guarantee  of  the 
sufiiciencv  of  the  annuity  (which  certainly  could  not  be)  it  is  difficult  to  see  how  he  could  be 
held  liable.  It  would  seem  that  his  duty  even  with  reward  would  only  extend  to  honesty, 
integrity,  and  common  care. 

2  Bulst.  269.  Also  idle  and  insignificant  considerations  are  looked  upon  as 

none  at  all ;   for  wherever  a  person  promises  without  a  benefit 

arising  to  the  promiser,  or  loss  to  the  promisee,  it  is  looked  upon 

as  a  void  promise, 

5^urr.R.675.       II  Any  detriment  to  the  plaintiff  incurred  at  the  request  of  the 

4BfUTi^(&fc     defendant  is  a  good  consideration  for  the  defendant's  promise : 

8.       *        *     the  request  raises  a  presumption  that  it  must  be  beneficial  to  the 

defendant. 
Williamson  v.        Thus  the  giving  a  bond  of  indemnity  by  the  plaintiff  to  the 
Clements,      ^  defendant  at  the  defendant's  request,  to  indemnify  him  against  a 
and^see  Bailey  ^^'^  of  exchange  drawn  by  the  defendant,  and  which  the  plaintifl^ 
v.  Croft,  the  holder  of  it,  had  lost,  was  held  after  verdict  to  be  a  good 

4  Taunt.  611.  consideration,  for  the  defendant's  promise  to  pay  the  amount  of 
Dorvai'e^^  ^'     ^^^  ^'*^ '  ^^  ^^^S  a^eged  in  the  declaration  that  the  defendant  was 

5  Barn,  &  Aid.  indebted  to  the  plaintiff  on  the  bill,  and  the  bond  purporting 
117.  that  the  bill  had  been  paid  by  the  defendant 

Parker  v.  Bay-       But  the  laying  out  of  money  by  the  plaintiff  merely  for  his 

Own 
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own  advantage,  though  done  at  the  defendant's  request ,  cannot  Ii^  9  Bos.  & 

be  a  consideration  to  support  a  promise  by  the  defendant.  ||  ^"^^*  '^^' 

If  a  lessee  for  years,  in  consideration  the  lessor  will  forbear  to  Stile,  305.  said, 

distrain  corn  in  the  shocks,  assumes  and  promises  to  pay  all  such  Hardr,  73.  S.P, 

rent  as  is  arrear,  the  consideration  is  void  (a),  because  such  corn  f  "®f  ashaving 
^  J.  ,     .     ,\  ^  ''  been  adjudged. 

IS  not  distrainable.  [A  promise  to 

pay  the  debt  of  a  person  illegally  arrested,  in  consideration  of  his  being  set  at  liberty.  Randal 
V.  Harv^,  Godb.  958.;  ||or  to  pay  extra  wages  to  a  sailor  in  consideration  of  extraordinary 
exertion  on  his  part,  for  a  sailor  is  bound  to  exert  himself  to  the  utmost  for  the  ship.  Harns 
y.  Watson,  Peake's  Ca.  72.  Stilk  v.  Meyrick,  S  Camp.  517.|| ;  or  to  pay  money  upon  forbear* 
ance  of  a  suit,  when  in  point  of  law  there  is  no  cause  of  action.  Lloyd  v.  Lee,  1  Stra.  94.; 
lor  to  pay  in  consideration  of  natural  love  and  affection.  Cro.  Eliz.  755. ;  or  pay  money  in 
consideration  of  past  cohabitation,  unless  the  defendant  seduced  the  plaintiff.  Binninnton  t. 
Wallis,  4  Bam.&  A.^50.|| ;  or  to  revive  a  security,  which  is  void  in  its  creation.  Cockshott  ▼• 
'  Bennett,  fi  Term  R.  763.;  or  to  fulfill  an  engagement  entered  into  by  an  agent  beyond  the 
extent  of  his  commission.  Fens  v.  Harrison,  3  Term  R.  757. ;  all  these  are  promises  without 
a  consideration ;  for  the  consideration  is  the  material  cause  of  the  contract.  Fulb.  Paral.  5, 6., 
and  of  course  cannot  be  predicated  of  a  nuUity.]  (a)  Vide  title  DistreUf  that  such  corn  is  now 
distrainable,  therefore  an  action  would  lie. 

If  the  plaintiff  declares,  that  in  consideration  the  defendant  Sdle,  350. 
was  indebted  to  him  in  20/.,  the  defendant  did  assume  and  pro-  J^^en^Godwia 
mise  to  deliver  several  cattle  to  J.  S>  to  the  use  of  the  plaintiff,  m,j  Butlia. 
and  that  the  defendant  had  not  delivered  the  cattle  accordingly,  4-c. 
the  consideration  is  void,  because  it  does  not  nppear  that  the 
debt  was  to  be  discharged  thereby ;  and  if  not,  the  plaintiff  not- 
withstanding might  bring  his  action  for  the  money,  so  that  the   . 
promise  is  but  nudum  pactum^ 

If  A.^  in  consideration  that  B.  will  deliver  to  him  a  recogni-  Leon.  297. 
zance  to  read  over,  assumes  and  promises  within  six  days  to  re-  Cro.  Eliz.  138. 
deliver  the  same  to  B,$  or  to  pay  him  100021 ;  this  is  a  good  pro-  ^^^^^^ 
mise,  upon  which  JSL  may  have  an  action  against^.,  for  the  con- 
sideration is  sufficient 

If  A,  demises  certain  lands  to  B.  rendering  rent,  and  B.  assigns  Cro.  Eliz.  67. 
to  A,  after  which  rent  becomes  due,  and  Z).  in  consideration  i5o.  S.C.  ad- 
that  A.  will  shew  him  a  deed,  by  which  it  may  appear  that  such  J!J^®^»  ^y^ 
rent  is  due,  assumes  and  promises  to  ^.  forthwith  to  pay  the  there  was  In 
same;  if  ^,  does  shew  D.  the  indenture  of  lease,  by  which  it  consideration, 
appears  that  such  rent  is  due.  A,  shall  have  an  action  upon  this  &c*  to  pay  a 
promise  against  2>. ;  for  when  any  thing,  though  never  so  small,  (j"q *^*'^1 
is  to  be  done  by  the  plaintiff,  It  will  be  a  consideration  sufficient  like  point  ad- 
to  ground  an  action.  judged. 

If  ^.  is  lord  of  a  manor,  and  a  controversy  arises  between  A.  Leon.  105. 
and  B.f  concerning  a  certain  copyhold  which  B.  claims  to  liold  4  Leon.  3]. 
of  the  said  manor,  whereupon  they  submit  to  the  judgment  and  S.C.  adjudged. 
award  of  J.  S.;  and  in  consideration  that  A.  (b)  had  promised  to  ^^ISs  mS 
abide  thereby,  B.  assumes  and  promises  that  if  the  said  J.  S.  shall  ^  j^^^q  ^^  ^y^^ 
adjudge  the  copy  insufficient,  that  then  he  the  said  B.  will  forth-  same  instant, 
with  deliver  up  to  A.  the  possessbn  thereof;  this  is  a  good  con-  else  tliey  will 
sideration,  the  promise  being  reciprocal  (c),  and  to  avoid  variances  Hob^ss^Cro** 
and  suits.  Eliz.*i57. 

2  Jones,  16S.  (c)  4  Leon.  5.  the  like  point.  March,  75.  like  point,  per  eur,  Cro.  Eliz.  543. 
like  point  adjudgecLssp.  like  point,  per  cur.  Hob.  8S.  like  point  adjudged.  2  Mod.  S3,  like 
point  adjudged.  TKorpe  v.  Thorpe,  Comyns»98.  pi.  67-  Ld.  Ilaym.  22(5. 662.  S.  C.  Salk. 
171.  pl.3.S.C.    12Moil»452.  S.C. 

Aa  2  If 
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Leon.  192.  If  the  Father  of  A.  and  B.  lying  sick,  declares  his  intention  to 

adjudged.         devise  a  rent  of  4/.  per  ann.  to  his  younger  son  during  his  life, 
S.c!  adjudged.  ^"^  thereupon  A»  the  eldest  son,  in  consideration  that  the  father 

will  not  charge  his  lands  therewith,  assumes  and  promises  to  Bm 
to  pay  the  said  rent ;  whereupon  the  father  forbears  to  charge 
the  land,  and  dies,  and  the  land  descends  to  A,  discharged  of  the 
said  rent,  this  is  a  good  consideration. 
Roll.  Abr.  19.  If  B.  the  daughter  of  A  be  heir  apparent  to  C,  and  Z).  pro- 
S  C^'ad*^  d  ed  ^^^  ^^  '^'  ^®  mother,  in  consideration  that  she  would  (a)  con- 
by  three"  ^  ^^^  ^^^  agree  that  the  said  B.  her  daughter  should  marry  his 
against  one.  SOU,  that  he  would  give  to  the  said  A,  100/.,  upon  which  A.  con- 
BrownLis.  sents,  and  the  marriage  takes  effect;  this  is  a  good  consider- 
Hob  ^o"  S^lc  *^'^"»  ^°^  nature  has  given  the  power  of  disposing  to  parents, 
adjudged  by  '  ^"^  i^  nature  their  children  are  bound  to  obey  them. 
three  against  one.  Hut.  39.  S.  C.  cited,  (a)  In  consideration  the  plaintiff  would  give  his 
good-will  and  furtherance  to  a  marriage.  Moor,  595.  pi.  808.^—- Where  marriage  broka^e 
bonds  and  other  considerations  to  procure  marriage  are  made  void  in  equity;  tide  Abr.  Eq. 
89,  90.  and  tit.  Aforru^tf. -— —  In  consideration  the  plaintiff  would  procure  the  consent  of  her 
master  for  the  defendant  to  have  a  shop  in  his  house,  &c.  a  good  consideration,  Godb.  216. 
— In  consideration  the  plaintiff  would  procure  the  consent  of  the  lessor,  that  the  lessee  might 

assign  his  term,  &c.    Hut.  39.  adjudged  a  good  consideration. ^In  consideration  that  the 

mother  of  A,  would  permit  her  son  to  serve  him  for  such  a  time.    Roll.  Abr.  so.  adjudged. 

Roll.  Abr.  21,  If  ^.,  being  on  a  treaty  with  JB.  for  the  purchase  of  certain 
22.  adjudged.  JanJs  from  J5.,  comes  to  S.'s  wife,  and  promises  her  in  consider- 
II  were  p        ^tion  that  she  would  not  hinder  the  bargain,  that  he  would  give 

her  10/.  or  a  riding-suit;  this  is  a  good  consideration,  and  the 
husband  and  wife  may  have  an  assumpsit  on  this  promise. 
Roll.  Abr.  22.  If  B.  in  consideration  that  A.,  at  the  special  instance  and  re- 
(*)  2  Roll.  R.  quest  of  A,  would  permit  B.  to  have  and  hold  a  messuage  and 
adiud<'^.^^'°  land,  then  in  the  occupation  of  A  una  cumprqficids  et  commodi" 
Vent.21 1,212.  tatibus  inde  pravetiientibus  to  his  own  use,  promises  to  pay  him 
like  point  ad-  ]  35.  at  Michaelmas  after,  for  rent  for  the  premises,  and  also  at 
judged,  l^*"!""*  the  said  feast  to  deliver  the  possession  of  the  premises  to  A^  in  as 
bitatur.  *  good  repair  as  they  were  at  the  time  of  the  demise ;  this  is  a  good 
4  Leon.  2.  like  consideration  to  maintain  an  action,  though  it  does  not  appear 
point  ad-  that  A.  hod  [b)  any  estate  therein  at  the  time  of  the  promise,  and 

J"^?J*'  ^^     though  it  appears  that  ^.  vias  then  in  possession  thereof. 

Sid.  323.  Lev.  204.  like  point  adjudged.  But  upon  evidence  it  must  be  proved  what  estate 
the  plaintiff  had,  so  that  it  may  apnear  that  there  was  a  consideration.  2  Roll.  R.  435.  [But 
Qu,  for  the  action  is  founded  merely  upon  the  contract,  and  the  lessor's  title  cannot  be  con- 
troverted in  it.  2  Wils.2l8.J  ||If  J9.  nad  come  in  under  A,  then  he  could  not  dispute  if.'s 
title ;  but  it  appears  that  B,  was  already  in  possession  at  the  time  of  his  promise,  and  there- 
fore he  might  show  that  A,  was  a  mere  stranger ;  in  which  case  B,  would  not  occupy  by  his 
permission,  and  would  not  be  bound  to  pay  the  money.  See  Williams  v.  Bartholomew,  1  Bos. 
&  Pull.  386.  Rogers  v.  Pitcher,  6  Taunt.  202.||  But  ajfter  a  verdict  for  the  plainti^  the  court 
will  intend  it  was  proved  what  estate  the  plaintiff  had.   Vent  211.  Lev.  179. 

2lkJJ.'&  a*  II  Where  the  plaintiff  agreed  with  A.  B.  to  sell  and  deliver  to 
474,    *        *    him  a  lace  machine  for  220/.  to  be  paid  thus ;  40/.  on  delivery, 

and  the  residue  by  weekly  payments  of  1/.,  which  were  to  be 
paid  to  the  defendant  as  the  trustee  for  the  plaintiff;  and  in 
case  of  any  default  plaintiff  was  to  have  back  the  machine,  and 
in  consideration  of  the  plaintiff,  at  defendant's  request,  appoint- 
ing him  to  receive  the  weekly  instalments,  defendant  promised 

plaintiff 
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plaintiff  to  take  the  machine  and  pay  the  balance,  should  there 
be  any  default  in  A.  B.  in  the  weekly  instalments ;  it  was  held 
that  this  promise  was  nudum  pactum^  there  being  no  consideration 
for  itH 

If  A.  in  consideration  that  E.  will   make  an  estate  at  will  RoU.Abr.  25. 
to  him,  such  as  counsel  shall  devise,  promises,  <5r.  this  is  no  good  ^^PJ*'  \^^\ 
consideration,  for  that  he  may  presently  after  the  estate  made  ii/^v^'Bunf ' 
determine  it.  {a)  Jheie  be  any 

doubt  or  dispute  whether  the  party  is  tenant  at  will  or  for  years,  the  granUng  such  estate  as 
he  hath  will  be  a  good  consideration.  1  Vin.  Abr.  309. ;  and  see  Richard  on  v.  Mellisby 
9  fiing.  929.    3  Bing.  3S4.|| 

If-/^.,  having  several  young  children,  lies  sick,  and  B.  in  con-  3  Leon.  as. 
sideration  that  A.  after  his  death  will  commit  the  education  of  his  adjudged  b^ 
children,  and  the  disposition  of  his  goods  during  their  minority,  ^^^  Smith. 
to  him,  assumes  and  promises  to  A,  to  procure  certain  customary  Vide  3  Leon, 
lands  to  be  assured  to  one  of  the  children  ;  whereupon  A,  ap-  129.  (ft)  But 
points  J5.  overseer  of  his  will,  and  that  his  goods  should  be  under  i^  one«e- 
the  disposition  of  B.    A.  dies,  and  B,  by  virtue  thereof,  takes  gidera'tion^the 
possession  of  the  several  goods  of  A. ;  if  B.  does  not  procure  such  other  will  re- 
lands  to  be  assured  accordingly,  yet  shall  the  executor  of  ^.  have  Hnquish  the 
no  action  against  A,  for  here  .is  no  consideration,  inasmuch  as  executorship, 
the  power  which  B.  had  given   him  was  only  pro  educatione  ^|,jg  j,  gJ,Qj/ 
liberorumy  and  no  profit  to  himself  (A);   and  though  such  over-  Bulst.  185-' 
seers  too  often  make  their  advantage,  yet  that  is  contrary  to 
their  trust,  and  such  a  fraud  as  the  law  will  not  presume. 

If  there  be  certain  controversies  between  A*  and  B.  and  they  3 Leon.  105. 
submit  to  the  award  of  «7.  S.,  who  among  other  things  is  about  to  adjudged, 
award  that  B.  shall  deliver  up  to  A»  two  several  obligations, 
wherein  A.  was  bound  to  B.,  whereupon  B.  in  consideration 
that  upon  the  request  of  A.  the  clause  in  relation  to  the  delivery 
up  of  the  obligations  shall  be  left  out  of  the  award,  assumes  and 
promises  to  A.  to  deliver  them  up  to  A.  gratis^  S^c.  this  is  a  good 
consideration,  the  clause  being  omitted  cuL  specialem  instantiam 
ipsius  A. 

If  A  pawns  ffoods  to  J3.,  upon  condition  of  redemption  at  a  Roll.Rep.215. 
day  certain,  and  after  the  day  the  goods  being  not  redeemed,  adjudged. 
B.  says  he  will  sell  them,  upon  which  D.  says,  if  he  will  stay  ^?PP®''  ^^^ 
the  sale  of  them  but  for  three  days,  he  will  pay  the  money  and  (c)^So"where 
have  the  goods ;  if  B»  does  stay  the  sale  accordingly,  B.  may  a.  in  consider- 
have  an  action  against  Z).  upon  this  agreement,  for  this  was  in  ation  that  he 
nature  of  a  sale  (c);  and  if  D.  had  paid  the  money,  he  might  ^^.  paid  and 
have  brought  <kiinue  for  the  goods.  Sd'efeJdTnt 

twenty  pieces  of  hammered  money,  being  twenty  old  shillings,  at  his  request,  he  the  defendiuit 
promiteid  to  pay  him  twenty  shillings  new  money ;  and  it  was  objected  that  the  property  was 
not  altered,  ted  non  aiiocat, ;  for  a  delivery,  in  consideration  of  being  paid  the  value,  is  a  sale. 
Salk.  85.  pi.  11.    2  Ld.  Raym.  895. 

If  A.  and  B,  are  both  solicitors  for  the  office  of  under-sheri£P,  Cro.  Jac.  612. 
and  A.,  in  consideration  that  J5«  will  desist,  assumes  and  pro-  ^^^"^  ^ 
mises  to  B*  that  if  he  the  said  A.  obtains  the  said  office,  that  he  judged! 
the  said  A.  will  pay  unto  B.  20L  for  a  horse,  4^c.  this  is  a  good 
consideration. 

A  a  3  A.  has 


858 


ASSUMPSIT. 


SicL  89.  ad- 
judged be« 
tween  Scott 


Wiiich.80.  A.  has  lands  in  i>^  of  which  paridi  B.  is  lector,  and  JB.  in 

•trangemlon;  consideratbn  that  A  will  plant  his  lands  with  hops,  «nd  so  better 
must  not  the  '  ^^  tythes,  assumes  and  promises  to  allow  him  40s.  for  every 
planting  imply  acre  SO  planted ;  and  whether  this  is  a  good  consideratiouy 
the  growing  f    because  the  tvthes  cannot  be  bettered  by  the  planting  of  the 

hops,  but  by  the  growing  of  them,  dubitatur.  (a) 

If  A*  together  with  B.  is  bound  to  C  for  the  pn^r  debt  of 
B.  Sfc.  and  A.  pays  the  money,  and  B,  dies  and  makes  Z>.  his 
executor,  and  Z).,  in  consideration  that  A»  will  forbear  to  sue 
Lev. 7i7s!c  ^'™  ^''^  svlA  a  time,  assumes  and  promises  to  repay  him;  this 
RoH.  Rep.  27.   consideration  is  good  (6),  though  D.  was  liable  in  equity  only,  {c) 

8.P.pcrCroke,  (5)  So  if  the  eonnderatioo  be,that  the  plaintiff  shall  release  an  equitable  interest 
only.  Wells  and  Wells,  Vent.  40.  1  Lev.  S73.  Thorpe  v.  Thorpe,  Ld.  Raym.  668.  lo  con- 
sideration the  plaintiff  would  forbear  to  sue  for  a  legacy.  2  Lev.  3.  Vent.  120.  (c)  Qm.  Was 
not  2).  liable  in  an  action  of  auumptU  for  money  laid  out  and  pud  by  A.  for  testator  in  his 
lifetime  ? 

w  hh"  ''tl.  B  Where  A.  drew  a  bill  upon  B.  his  debtor,  which  B.  accepted, 

&  C.485.  "*^  ^*  ^^^^'^^l  *«  b'*l  to  C,  and  C.  reindorsed  to  A,  it  having 
a  Dow.  6c  Ry.  'i^^"  agreed  that  C.  should  indorse  the  bill  to  give  A.  C's  security 
650.  for  the  acceptor  paying  it,  the  court  held  that  A.  could  not  recover 

on  the  bill ;  for  treating  it  as  a  bill,  A.  by  his  indorsement  was 
liable  on  it  to  pay  the  amount  to  C,  and  A.  could  not  recover 
on  the  ground  of  the  special  agreement,  since  there  was  no  con- 
sideration for  C's  indorsement 

If  A.  assign  to  B,  a  debt  due  from  C,  although  the  amount  be 
uncertain,  still  this  b  a  good  consideration  to  support  a  promise 
by  B.  to  deliver  goods  to  A.  in  payment  for  it 

And  so  also  the  assignment  of  an  equity  of  redemption  by  a 
TbL^^^*'69^'    mortgagor  is  a  good  consideration  to  support  an  assumpsit. 

Price  V.  Sea-         ^^  ^  ^^  ^^  assignment  of  a  bargain  for  the  purchase  of 

man,  4  Barn,  an  estate  by  the  plaintiff  to  the  defendant  at  his  request,  is  a 

*!?*  ^^ip'  D  sufficient  consideration  to  support  a  promise  by  the  defendant 

\f^\K^&  to  pay  the  plaintiff  a  certain  price  for  the  bargain ;  and  as  writing 

Moo.  195.  '"  ^'^'^''         *-  *  ^        -  ----  -  -  -'^ 


Mouldsdale  v. 
Birchall, 
S  Black.  R. 

Thorpe  v. 


Lev.  S57. 
Bolton  and 


judged. 


IS  necessary  to  the  validity  of  such  a  bargain,  it  may  after 
verdict  be  presumed  that  the  bargain  was  in  writings  though  not 
so  all^d  in  the  declaration. || 

If  the  plaintiff  declares  that  he  was  possessed  of  several  sea- 
men's tickets  for  wages  due  to  them,  and  had  solicited  the  trea- 

^idwd^^  sfd       ^^^^^  ^^  ^®  '^^y  ^  P*y  ^^^9  ^^^  ^w^  ordered  the  defendant 
99^. Cad-    bis  clerk  to  pay  them,  and  the  defendant,  in  consideration  the 

plaintiff  would  not  give  his  said  master  any  further  trouble  about 
the  payment  thereof  assumes  to  pay  them ;  this  is  a  good  con- 
sideration :  for  though  it  does  not  appear  the  plaintiff  had  any 
interest  in  the  money,  or  authority  to  receive  it ;  and  it  was  ol>- 
jected,  though  he  might  not  trouble  the  master  further,  yet  the 
owners  might ;  yet  after  verdict  for  the  plaintiff,  it  was  adjudged 
for  him ;  tor  it  cannot  be  intended  but  that  the  plaintiff  had  an 
interest  in  the  tickets,  or  authority  to  receive  the  money,  else 
the  treasurer  would  not  have  ordered  the  payment  thereof. 

If  A.  in  consideration  that  B.  an  infant,  hath  promised  to 
permit  A*  to  carry  away  so  much  of  his  grass,  ^x.  assumes  and 

promises 


Mod.  85. 
adjudged  be- 
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promises  to  pay  B.  6L  the  ocmsideration  is  good,  and  B.  may  tween  Smith 
Diaintain  an  action  against  A.  upon  this  promise,  notwithstand-  *  Stra?939. 
ing  B.  may  avoid  his  promise.  S.  C.  cited* 

and  agreed.  Vent.  51. S.C.  adjudged.  2Keb- 581.  S.C.  Yelv.  134.  like  point joer cur.  Sid.4l. 
Keb.  1.  S.  P.     rtde  head  of  InfanU. 

If  if.  and  jB.  are  churchwardens  of  jD.,  and  C*  at  the  prosecu-  Y^m,  297. 
tion  of  A.  and  jB.  is  excommunicated  for  not  paying  a  tax  for  adjudged  be- 
thc  reparation  of  the  church  of  Z>.,  and  C.  in  consideration  that  tween  Curtia 
die  bishop,  at  the  request  of  A.  and  U.,  would  absolve  him,  *"^f^,j  g  j^^^ 
assumes  and  promises  to  pay  unto  A.  and  B.  so  much ;  if  C  is  119.  s.  c.  ad- 
accordingly  absolved.  A*  and  B.  may  have  an  action  upon  tliis  judged,  the 
promise  against  C,  for  it  cannot  be  intended  but  the  absolution  consideration 
was  at  the  instance  of  A.  and  B^  and  by  reason  of  the  promise  ^khf  p  woukT 
to  pay  them  the  money.  absolve  the 

mother  of  the  defendant  at  the  request  of  the  defendant,  which  the  bishop  would  not  have 
done  if  the  plaintiffs  had  not  &cce]9ted  the  promise  of  payment. 

If  B.  is  indebted  to  A.  in  20/.  and  C.  is  indebted  to  J5.  in  the  Roll.  Abr.  29. 
like  sum,  and  C.  promises  A.  in  consideration  that  he  is  content 
to  accept  the  said  sum  by  the  hands  of  C,  and  to  stay  for  this 
for  four  days,  that  he  will  pay  him  the  said  sum;  this  is  a 
good  consideration  for  A»  to  maintain  an  action  upon  the  case 
against  C 

If  A.  is  indebted  20/.  to  J3.,  and  dies,  and  his  executor,  in  RqU.  Abr.  S6. 
consideration  that  B.  will  forbear  him  for  a  reasonable  time.  But  where  a 
promises  to  pay  him  the  debt ;  this  is  a  good  consideration  to  promise  by  an 
have  an  action,  with  an  averment  that  he  forbore  him  for  a  cer-  administrator 
tain  time.  or  an  heir,  to 

pay  on  forbearance,  makes  a  good  consideration.  Fide  the  several  titles.  JjSuch  promise 
must  be  in  writing,  and  the  consideration  must  appear  on  th^  face  of  it,  accordmg  to  the  sta- 
tute of  frauds,  29  Car.  2.  c.  S.  }  4.|| 

II  So,  also,  if  the  executor  promise  to  pay  a  legacy  in  consi-  Davis  v.  Ray- 
deration  of  the  legatee  forbearing  to  sue  for  it,  this  is  a  good  "  y'^jj^  ^20.  * 
consideration  to  support  the  promise.     And  although  it  is  now  2Keb.758. 
decided  that  an  .action  of  assumpsit  will  not  lie  against  the  exe-  {a)  Deeks  v. 
cutor  on  an  implied  undertaking  to  pay  the  legacy  arising  from  Strutt,5  Term 
the  sufficiency  of  assets  (a),  yet  it  is  not  decided  that  an  action  ^^:  ^^i^'j^g  y, 
will  not  lie  on  an  express  promise  by  the  executor  (6),  or  on  an  Hill,  Cowp. 
admission  by  him  (tf*  having  money  to  pay  it  (c) ;  and  therefore,  984.  ;sed  vide 
on  forbearance  in  either  01  these  cases,  and  certainly  in  case  of  ^  1^*"^«  ^  ^• 
forbearance  to  sue  for  the  legacy  in  the  spiritual  court,  or  in  .  .  Qorton  v. 
equity,  a  promise  founded  on  such  forbearance  would  be  still  Dyson,  1  Bro. 
binding,  &B.  219.  See 

2 Will.  Saund.  137.  (5th  edit.) 

As  forbearance  to  sue  implies  a  right  of  suit,  unless  the  party  Lpyd  v.  Lee, 
forbearing  has  a  good  cause  of  action  at  the  time  of  the  promise  to  1  Stra.  94. ; 
pay  the  debt,  the  promise  is  without  consideration,  and  not  bind-  ^^^^  ^^^' 
ing.     Thus  where  a  married  woman  had  given  a  promissory  note  ^ett,  2  Term 
as  a/eme  sole^  and  after  her  husband's  death,  in  consideration  of  R.  765.,  that  a 
forbearance,  promised  to  pay  the  money,  Pratt  C.  J.  held  that  security  abso- 
an  action  would  not  lie  against  her,  since  the  note  being  abso-  JJJJf„ot'^5^  \^ 
lutely  void,  there  was  no  right  of  action  against  her  at  the  tune  yjved  by  a 
of  her  promise.  subseauent 

promise.    In  Lee  v.  Muggeridge,  5  Taunt*  45.  Manxfieli 
A  a  4  ^'  ^' 
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C.  J.  and  Gibbs  J.  allfidiiig  to  Loyd  v.  Lee,  said,  **  The  connderation  averred  (Ibrbearance) 
did  not  exist ;  but  it  did  not  follow  that  no  othet  cousideratioa  could  have  been  stated  that 
would  have  supported  the  promise.*' 


So  also  where  the  declaration  stated  that  A.  B,f  deceased, 
was  indebted  to  the  plaintitf  in  a  certain  sum  of  money,  and 
that  in  consideration  that  plaintiff  would  forbear  and  give 
time  of  payment  of  the  debt  (without  stating  to  whom,   or 


Bal1>er  v.  Pox, 
2  Saund.  155. 


Longridge  t. 

Dorville, 

2  Bam.  &  Aid. 

Phillips  V. 
Bateman, 
16  East,  356. 


Jones  y.  Ash- 
burnham, 
4  East,  455.; 
tmt  see  Mar- 
shall V.  Birk-  ^  _ 
enshaw,  iNew  shewing  any  liability  in  any  one  to  pay  it),  the  defendant  under- 
R.  172.            iqq]^  ^q  pgy  jl^  {^  ^^  h.AA  on  demurrer  that  no  consideration  for 

the  promise  appeared ;  since  unless  some  person  were  liable  to 
be  sued  for  the  debt,  the  plaintiff  did  not  forbear  to  sue. 

And,  on  the  same  principle,  forbearance  to  sue  tlie  heir  on  a 
bond  of  his  ancestor,  in  which  he  is  not  named,  is  no  consider* 
ation  to  support  a  promise  by  the  heir  to  pay  the  bond ;  for 
unless  the  heir  is  named,  he  is  not  liable  on  the  obligation, 
though  it  is  otherwise  as  to  the  exeChtor. 

The  abandonment  of  a  suit  by  the  plaintiff  where  the  Ques- 
tion of  law  is  doubtful,  and  not  clear  in  favour  of  the  plain- 
tiff, has  been  decided  to  be  a  good  consideration  for  a  pronuse 
by  the  defendant  to  pay  a  specific  sum  of  money* 

Where  the  defendant,  on  occasion  of  a  run  on  a  banking 
house,  came  forward  and  told  the  holders  of  notes  waiting  for 
payment,  that  he  had  determined  to  support  the  bank  to  tlie 
extent  of  30,000/.,  whereupon  the  holders  kept  back  some  of 
their  notes,  and  the  defendant  afterwards  signed  a  written  paper 
to  the  same  effect ;  it  was  held,  that  he  was  not  liable  to  an  action 
by  an  individual  holder  on  this  promise,  since  admitting  that  the 
promise  amounted  to  an  engagement  to  each  individual  holder, 
ivhich  the  court  thought  it  did  not,  still  it  was  without  consider- 
ation; for  no  forbearance  was  agreed  on,  and  each  holder 
might  have  immediately  sued  for  his  claim.|| 

[If  a  debt  be  due  in  conscience,  though  the  remedy  at  law  for 
recovering  it  may  be  gone,  it  is  a  good  consideration  for  a  pro- 
mise«  Thus  a  promise  to  pay  a  debt  barred  by  the  statute  of 
limitations ;  a  promise  by  a  man  when  he  comes  of  age  Co  pay 
Fenton,Cowp.  &  meritorious  debt  contracted  during  his  minority,  though  not 
544.  IjSee  foii*  necessaries ;  and  a  promise  by  a  certificated  bankrupt  to  pay 
1  Stark.  370.     the  whole  of  his  debts  \  all  these  shall  bind,  for  the  obligation  in 

4Taunt.  615.     J.      ^  :^    ^     •  ^    ^  ^-   L  •  l   j -i 

If  the  bank-      Conscience  is  not  extinguished.] 

nipt  only  promises  to  pay  when  ahU,  the  promise  is  conditional,  and  th^  plaintiff  must  prove 

his  ability.    2  H.  Black.  1 10.   Lcntgkboroitgh  C.  J.  dutJji 

tee  y.  Mug-         ]|And  on  the  same  principle  of  a  moral  and  conscientioos 
l^idge,  obligation,  where  a  married  woman  having  an  estate  for  her 

separate  use  during  coverture,  with  an  absolute  power  of  dis- 
posing of  it  by  will,  gave  a  bond  to  the  plaintiff  for  securing 
money  lent  by  him  at  her  request  to  her  8on*in-law,  and  after 
her  husband's  death  promised  that  her  executors  should  settle 
the  bond,  an  action  of  assumpsit  was  held  to  lie  by  the  plaintiff 
against  the  woman's  executors  on  this  promise;  not  on  the 
ground  of  forbearance  to  sue,  since  she  was  not  legally  liable  ; 
but  on  the  ground  of  her  moral  obligation  to  pay  the  money 

advanced 


tf  Black.  Com. 
445.  Hawkes 
V.  Saunders, 
Cowp.  390. 
Trueman  v. 
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advanced  at  her  request,  which  operated  as  a  sufficient  consider- 
ation to  support  her  promise  when  discovert. 

And  where  Am  paid  to  B.  the  whole  of  a  demand  claimed  by  Lord  Suffield 
B^  but  part  of  which  was  due  to  C,  and  B.  after  the  payment  v.  Bruce, 
engaged  to  indemnify  A.  against  any  demand  of  C,    Lord  2  Stark.  Ca. 
EUenbofvugh  held  that  the  receipt  of  the  whole  money  formed 
a  sufficient  moral  consideration  for  the  promise  of  B. 

But  though  a  moral  obligation  is  in  some  cases  sufficient  Atkins  v.  Bon- 
consideration  to  support  an  express  promise,  it  is  never  held  to  ^®1^>  ^  ^^^^ 
have  the  effect  of  raising  an  implied  promise.  I  WennaU  v*^ 

Adney,  3  Bos.  ft  Pull.  247^  and  the  note  of  the  learned  repo/ters.   Watson  v.  Turner,  Bull* 
N.  P.  1S9.    Wing  V.  Mill,  I  Barn.  &  Aid.  104. 

[Mutual  promises  must  be  both  binding  as  well  on  the  one  Harrison  v. 
side  as  on  the  other,  else  they  will  be  nttda  pacta.     Where  an  Cage,SaIk.24. 
action  was  brought  on  a  bet  of  fourteen  guineas  to  eight  guineas  p^^^^  Wils 
on  a  horse-race,  it  was  holden,  that  as  the  plaintiff  might  have  509.'  ||But  * 
refused  under  the  statutes  of  16  Car.  2.  c.  7«  and  2  Ann.  c.  14.  under  the  17th 
to  pay  the  fourteen  guineas,  if  he  had  lost,  there  was  no  mutu-  action  of  the 
ality  in  the   wager,  and  therefore  he  could  not  recover  the  f^udtT  a  con- 
eight  guineas.  tract  for  the  " 
sale  of  goods  is  binding  on  the  party  signing,  though  it  would  not  be  binding  on  the  other 
party  for  want  of  his  signature.  .  Egerton>v.  Matthews,  6  East,  307.|| 

So  where  A.,  having  proposed  to  sell  goods  to  B.y  gave  him  a  Cooke  v. 
certain  time  at  his  request  to  determine  whether  he  would  buy  Oxley,  sTerm 
them  or  not,  within  which  time  B.  determined  to  buy  them,  and       ^^' 
gave  notice  thereof  to  ^. ;  A,  is  not  liable  to  an  action  for  not 
delivering  them ;  for  B.  not  being  bound  by  the  original  con- 
tract, there  was  no  consideration  to  bind  ^] 

II  But  where  there  is  an  actual  sale  by  a  broker,  and  a  sale  Humphries  r. 
note  delivered  to  the  buyer,  but  with  an    opdon   to  him   to  Car^alho, 
renounce  the  contract  by  a  day  named,  and  he  does  not  do  so,  ^^  sec'ldwiis 
the  sale  becomes  absolute,  and  the  seller  cannot  disaffirm  it  after  y,  Lindsell» 
the  time  is  elapsed.  ||  1  Barn.  &  A. 

681. 

(D)  Where  the  Consideration  shall  be  said  to  be  exe- 

cuted  or  continuing, 

A  CONSIDERATION  altogether  executed  and  past  is  not  RoIlAbr.n, 
good  to  maintain  an  assumpsit  g  but  if  it  were  moved  by  a  ^^*  Sev^ 
precedent  request,  it  is  good,  and  amounts  to  a  promise ;  for  it  is  ^J^g^.  Bull* 
not  reasonable  that  one  man  should  do  another  a  kindness,  and  Ni.  Pri.  145.  ' 
then  charge  him  with  a  recompence  (a) ;   for  this  would  be  (4th  edit.) 
obligiog  him  whether  he  would  or  no,  and  bringing  him  under  ^^^.^  ▼• 
an  obligation  without  his  own  concurrence,  [b)  Rfsi!*  |IAn^"° 

affidavit  to  hold  to  bail  is  bad,  unless  it  state  the  goods  sold,  money  lent,  ftc.  to  be  at  the  de- 
fendant's request.  5  Maule  &  S.  446.||  [(a)  If  a  roan  work  for  another  merely  with  a  view  to 
a  Ic^cy,  he  cannot  afterwards  resort  to  an  action  upon  an  implied  assumptit.  Osbom  v.  Go- 
vernors of  Guy's  Hospital,  2  Stra.  728.  (b)  If  a  person  pay  money  which  another  was  under 
a  Ugal  or  moral  obligation  to  pay,  though  unthotU  his  knoviedge  or  requeU^  the  law  raises  an 
assumpsit:  as  in  the  case  of  goods  distrained  by  the  commissioners  of  the  land-tax,  if  a  neigh- 
bour should  redeem  the  goods,  and  pay  the  tax,  he  may  maintain  an  action  against  the  owner 

for 
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for  the  money  so  paid :  so  if  a  person  bury  the  wife  or  child  of  aoother.  he  mav  recover  back 
the  expenses  incurred  by  it  from  the  father  or  husband.  Jenkins  ▼.  Tucker^  1  H.  Black.  R.  90. 
Church  V.  Church,  B.  R,  1656,  cited  in  Sir  T.  Rajm.  260.  Nor  is  it  any  bar  to  such  an  action 
against  the  husband,  that  the  wife  lived  apart  from  him,  and  had  a  separate  maintenance,  for 
at  her  death  the  separate  maintenance  is  at  an  end.  Anon.  B.  R,  M.  91  G.  9.  reported  in 
VaiUant's  edition  of  Dyer,  27S.  b.  note  b.] 

Exallv.  Par.  ||If  a  stranger  has  goods  on  a  tenant's  premise^  which  are 
R  ^08^  ^®"°  distrained  for  rent  in  arrear  from  the  tenaot,  and  the  stranger 
(a)  Otherwise  P^J  ^®  '^"^  ^  redeem  his  goods,  he  may  recover  the  amount 
in  case  of  an     from  the  tenant  as  money  paid  to  his  use;  for  the  compulsion  is 

under-tenant,   tantamount  to  a  request,  (a) 
11  East,  58.  -1  \  / 

Crafts  v.Trit-  But  wher€kthe  plaintiff  became  surety  for  his  brother  in  a 
ton,  2  Moo.  mortgage  bond  for  the  repayment  of  300/.,  for  which  the  brother 
^^^*  mortgaged  his  estate  to  ^.  for  a  term  of  years,  and  the  brother 

afterwards  by  indenture,  to  which  the  plaintiff  was  no  party,  sold 
and  conveyed  the  estate  to  the  defendant,  who  engaged  to  pay 
off  the  mortgage  money  on  the  mortgagee's  assigning  over  the 
mortgage  term ;  and  the  defendant  also  covenanted  with   the 
brother  to  indemnify  him  and  the  plaintiff  against  the  mortgage 
money,  and  the  defendant  afterwards  failed  in  paying  the  mort- 
gage money  when  demanded  by  the  mortgagee,  whereupon  the 
plaintiff  paid  it  to  the  mortgagee ;  it  was  held,  that  the  plaintiff 
could  not  recover  such  money  from  the  defendant  as  money  paid 
to  his  use,  since  there  was  no  privity  between  the  plaintiff  and 
defendant  in  the  transaction,  the  defendant  was  never  substitutisd 
as  principal,  and  the  plaintiff  never  became  surety  for  him  in 
lieu  of  his  brother,  and  therefore  the  plaintiff  paid  Uie  money  in 
discharge  of  his  liability  as  surety  for  his  brother. 
Toussaint  v.         ^  surety  compelled  to  pay  the  whole  debt,  may  recover  it  as 
Martinnant!     money  paid  from  the  principal  debtor ;  and  a  co-surety  compelled 
2  Term  R.  100.  to  pay  the  whole  may  recover  against  his  co-sureties  thoir  re- 
^^^2da  ^2  B^**^  wpective  proportion9  on  the  implied  request  by  them  to  pay  what 
ftPalUsa!*    they  were  liable  for. 

V.  Lord  ^^^chelsea.  Ibid.  270. ;  ied  Me  2Espin.  278. 


Merrywea-  So  also  if  a  plaintiff  recover  in  an  action  of  contract  against 

^^  ^'  D^!f  »^'  two  defendants,  and  levy  the  whole  damaffes  aiminst  one,  that  one 
8TermR«lS6.  '       •  *  •     ^  ^i.       ^u^-    ^       ^'       r 

may  recover  a  moiety  against  the  other  m  an  action  for  money 

paid  to  his  use ;  but  it  is  otherwise  if  a  party  recover  against 

two  in  an  action  of  tort* 
Bumell  V.  And  if  one  of  the  two  parties,  jointly  liable  to  a  third,  on 

Sl' S4a^  ^^'  application  to  pay  the  demand  submit  the  matter  to  arbitration, 

and  then  pay  the  sum  awarded^  though  without  the  privity  of 

the  other  par^,  he  may  recover  a  moiety  from  such  other  party 

as  money  paid  to  his  use* 
Hutton  V.  And  one  joint  contractor  paying  money  merely  due  in  equity 

Eyre,  1  Marsh,  f^^m  both,  may  recover  in  amimpsit  a  moiety  from  the  other  as 
^-  money  paid  to  his  use. 

Taylor  v.  Hig«       But  the  plaintiff  can  sue  for  money  paid,  4*^.  only  when  he  has 
gins,  3  East,      actually  paid  money,  and  not  where  he  has  merely  been  com- 
v.  Jameson        pelled  to  give  security  for  another. 
2  Bam.  ft  Aid.  51 «,  which  over-rule  Barclay  v.  Gouch,  2  Espin.  R.  ^7. 

If 
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If  an  officer,  at  the  request  of  a  prisoner,  permit  him  to  go  at  Pitcher  t. 
large  on  his  promise  to  pay  the  creditor  the  debt,  and  the  Bailey,  s  East 
prisoner  absconding,  tlie  officer  is  compelled  to  pay  the  debt  ^  ^'^^' 
himself,  be  cannot  recover  the  money  as  paid  to  the  use  of  such 
prisouer;  since,  although  for  the  prisoner's  benefit,  it  was  not 
paid  under  any  implied  request  from  him,  but  in  consequence  of 
the  officer's  breach  of  duty. 

If  a  carrier,  by  mistake,  deliver  goods  to  the  wrong  person,  Brown  v. 
who  appropriates  them,  and  the  carrier  is  compelled  to  pay  the  Hodgson, 
price  to  the  real  consignee,  he  may  recover  the  amount  from  the  u  T* Lord'^^'* 
person  to  whom  they  are  delivered  as  money  paid  to  his  use.        EUenhorottgk 
held,  in  a^  umilar  caie,  that  the  declaration  should  be  special;   and  certainly  the  car- 
rier's liability  to  pay  is  not  incurred  at  the  request  or  on  behalf  of  the  defendant ;  but  in 
consequence  of  his  own  mistake.    Sells  v.  Laing,  4  Camp.  81. ;  and  see  Longchamp  v.  Kenny^ 
Dougl.  137. 

But  where  the  plaintiflf^  as  churchwarden,  and  a  number  of  Lanchester  v. 
parishioners  signed  an  order  authorizing  the  churchwardens  to  Frewer, 
put  a  new  roof  to  the  tower  of  the  church,  and  the  plaintiff  and  2Bing.R.36i. 
the  other  churchwarden  accordingly  ordered  the  repairs,  and 
made  a  rate  on  the  inhabitants  to  reimburse  themselves,  the  rate 
being  quashed  on  appeal,  the  plaintiff  sougiit  to  recover  a  pro- 
portion of  the  expenses  paid  from  the  defendant  as  one  of  the 
Kties  signing  the  order ;   it  was  held,  the  action  would  not 
since  there  was  neither  any  express  or  implied  cLssumpsit  on 
die  part  of  the  defendant  to  pay  the  money,  and  the  church- 
wardens would  have  been  repaid  if  they  had  made  a  prefer 
rate.  I 

If  the  servant  of  ^.  be  arrested  in  London  for  a  trespass,  and  ^^r,  S72. 
J.  5.,  who  knows  ^.,  bails  him,  and  after  A.  for  his  friendship,  ?Leo^*2S5^* 
promises  to  save  him  harmless,  and  J.  &  comes  to  be  charged;  Q^^n  144.' 
yet  this  is  no  consideration  to  ground  an  assumpsit  on,  because  Yelv.4i. 
the  bailings  which  was  the  consideration,  was  past  and  executed  ^  Stra.  933. 

b^fo^-c-)  IK:'' 

5  Burr.  1665.    IKa)  But  lee  Lord  Suffield  v.  Bruce,  S  Stark.  175.| 
But  it  had  been  otherwbe  if  the  master  had  before  requested  Dyer,  S7S. 

him  to  become  bail  for  his  servant,  and  the  bailing  had  been  )|?  uAK'  ^l' 

ft  .  ,»x  ®  W  Hob.  106. 

^^r.(b)  kcandaP; 

cited  and  agreed,  because  the  promise  is  not  naked,  but  couples  itself  with  the  precedent  re- 
quest, and  the  act  of  the  party  procured  by  that  request.  2  Leon.  225.  S.  C.  cited  and  agreed. 
Cro.  Car.  409.  S.  C.  cited  arguendo^  and  S.  P.  agreed  to  per  curiam. 

So,  if  a  man  requests  another  to  labour  for  his  pardon,  4*^.,  ^H.  Abr.  n. 
and  after  he  has  done  his  endeavour,  if  the  other  says,  in  con-  g  (^'^Jj^^^*  1 
sideration  that  he  has  laboured  for  his   pardon  at  bis  own  8.s.C-Hob.' 
charge,  he  promises  to  pay  him  so  much,  «$*c.,  this  is  a  good  105.  S.  C. 
consideration.  Stile,  465.  S*P. 

If  A,  serves  B.  for  a  year,  but  has  nothing  for  his  service  (c),  2  ^eon.  225. 
and  afterwards  at  the  end  of  the  year,  jB.,  for  his  good  and  faith-  Godb.ss.S.C. 
fill  services,  assumes  to  pay  him  lOf.,  A»  may  have  an  action  Cro.Eliz.42. 
upon  the  case  upon  this  promise  against  B.,  for  the  consider-  ^^  g^^ant"' 
ation  is  good.  has  wages 

given  him,  and  after  his  service  ended,  bis  mister  ezabundantH  promises  to  pay  him  10^.  more» 

he 


364  ASSUMPSIT. 

he  shall  not  have  an  action  on  this  ptH)mise,  because  there  is  no  precedent  consideration. 
S  Leon.  S35.    Hutt.  84. 

Taylor  ▼.  ||In  the  last  case  there  was  an  express  promise  to  pay  a  cer« 

^M^T/feS  ^'"  sum;  but  if  A,  work  for  a  committee,  under  a  resolution 
asorjewry  v.  ^^^  ^^V  service  rendered  by  him  shall  be  taken  into  con- 
Busk,  5  Taunt,  sideration,  and  such  remuneration  made  as  shall  be  deemed 
90S.  right,  in  this  case  he  cannot  sue  for  his  recompense,  for  the 

resolution  imports  that  the  committee  are  to  consider  whether 
any  remuneration  is  due;  but  if  a  party  do  work  under  promise 
of  a  handsome  present  he  may  sue  for  compensation.  || 
Leon.  108.  If  A.  leases  lands  to  B.  for  a  certain  term  of  years,  rendering 

Pearl  and  Ed*  rent,  and  after  some  of  the  years  expired^  and  the  rent  paid,  A.^ 
•"^drod  C  ^"  consideration  that  B.  had  occupied  the  land  and  paid  his 
£li^4.  S.  C.  ^^^U  assumes  to  save  him  harmless  against  all  persons  for  his 
adjudged,  and  occupation  past  and  to  come ;  if  afterwards  the  cattle  of  B.  are 
said  the  con-  distrained  damage-feasant^  he  may  have  an  action  upon  this 
h^^was^uTnot^  P*^^"^**®  against  A. ;  for  the  occupation,  which  is  the  consider- 
•w^on,  and       ^llon,  continues. 

had  paid,  and  was  to  pay  his  rent,  was  a  sufficient  cause  for  A.  to  defend  his  possession  for  the 
time  to  come.  ||But  where  the  declaration  stated,  that  in  consideration  B.  had  become  and 
was  tenant  to  the  plaintiff,  he  undertook  to  cultivate  the  farm  in  a  certain  manner,  the  declar- 
ation was  held  bad  on  demurrer,  at  the  consideration  was  executed,  and  did  not  necessarily 
raise  any  such  obligation  as  was  stated.    Brown  v.  Crump,  1  Marsh.  R.  567.    6  Taunt.  300.|| 

sLeon.  111.  If  there  be  a  communication  between  A.  and  B.  concerning  a 

adjudged  be-  naarriace  to  be  had  between  A.  and  the  daughter  of  A,  upon 

and  Rainsford.  ^hicb  B.  offers  him  200/.  with  his  daughter  in  marriage ;  but 

Leon.i02.S.P.  they  cannot  agree  upon  the  day  of  payment,  and  afterwards  A* 

{a)  A  good  steals  away  the  daughter  of  A,  and  marries  her  without  the 

consideration  consent  or  knowledge  of  5.,  and  after  B.  agrees  thereto,  and  in 
to  raise  an  use,  •  ^        •         ni-**         •  ®  *         \a       t.* 

but  not  anoff-^  consideration  of  this  mama^  assumes  to  pay  100/.  to  A. ;  this 

aumpnL  Cro.  is  a  good  promise,  upon  which  A*  may  have  an  action  against  B* 
Eliz.  756.  for  the  natural  affection  of  the  father  (a),  and  the  advancement 
?wth  i^^**^'  of  the  daughter  (i),  make  this  a  consideration  continuing,  (c) 

arguendo,  (fi)  Marriage  is  always  a  continuing  consideration.  Shton.924.  per  Andenom. 
Godb.31.  Cro.Car.409.  Hut.  84.  Cro.Eliz.741.  (c)A  seijeant  at  law  ^vescounsel  to^. 
who  afUrwards,  in  consideration  thereof,  assumes  to  pay  him  20/.,  an  action  lies  thereupon. 
S  Leon.  1 1 1 .  |i^  Popham.    Cro.  Eliz.  59.  said.   [Qn.  of  this  7} 

sKeb.99.  In  consideration  that  he  had  paid  money  for  the  defendant, 

and  obtained  a  release  of  his  debt,  was  held  a  continuing  con- 
sideration, because  the  benefit  of  it  was  continuing  to  the  party. 
Warren  t.  [Where  the  plaintiff  declared,  that  in  consideration  be  had 

Morse,  Cro.      bought  three  parcels  of  land  on  such  a  day,  the  defendant  after- 
138.         wards  promised  to  make  him  a  su£Glcient  assurance;  the  con- 
sideration was  adjudged  not  to  be  absolutely  past,   for  the 
assurance  was  the  substance  of  the  sale.] 

(E)  Where  the  Promise  shall  be  void,  the  Consider- 
ation being  against  Law. 

AS  all  considerations  are  deemed  insignificant  and  void,  that 
are  not  of  some  benefit  to  the  promiser,  or  loss  to  the  pro- 
misee ; 


(E) 
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misee ;  so  if  they  are  wicked  and  ill  in  themselves,  or  unlawful 
by  being  prohibited  by  some  act  of  parliament,  they  are  void ; 
therefore, 

If  an  officer,  who  by  the  duty  of  his  office  is  obliged  to  exe-  ^^\i  ;^|,p^  jg, 
cute  writs,  promises,  in  consideration  of  money  paid  him,  to  Roli.Rep.3i5. 
serve  a  certain  process,  an  assumpsit  will  not  lie  on  this  pro-  S.  P.  adjudged, 
mise  (a) ;  for  the  receipt  of  the  money  was  extortion,  and  the  a^^n^u  ^p^"^" 
consideration  unlawful.  that"he^would 

serve  a  ne  exeat  regno,  [(a)  The  like  law  on  a  promiae  of  a  bribe  to  a  bailiff  for  taking  bul. 
Stotesbury  v.  Smith,  2  Burr.  924.  1  Black.  R.  204.  S.  C]  l|On  the  same  principle  a  promise 
by  the  captun  of  a  ship  to  pay  a  sailor  extra  wages  in  consideration  of  his  doing  more  tnan  the 
ordinary  duty  in  navi^ting  the  ship,  is  void,  and  the  sailor  cannot  sue  on  it  Harris  v.  Watson, 
Peake's  Ca.  72.  So,  also,  where  in  the  course  of  a  voyage  some  of  the  seamen  deserted,  and 
the  captain  not  being  able  to  find  others  to  supply  their  places,  promised  to  divide  the  wages 
which  would  have  become  due  to  them  amone  the  remainder  of  the  crew,  the  promise  was 
held  void  for  want  of  considentioo.   Stilk  v.  Myrick,  2  Camp.  31 7.|| 

So  if  an  executor  sues  execution  by  elegit,  and  B.  a  stranger.   Roll.  Abr.  16« 
as   a  friend  to  the  executor,  in  consideration  that  the  sheriff  Cro.Jac.i03. 
would  forthwith  execute  the  said  elegitf  and  of  6rf.  to  him  bv  the  ^\^^|"^u*** 
sheriff  paid,  promises  to  pay  him  60/.«  upon  which  the  sheriff  riff  suffer  one 
executes  the  writ ;  yet  no  action  lies,  because  the  consideration  that  he  has  ar- 
is  against  law  (&) ;  for  the  sheriff  ought  to  do  his  duty  without  rested  to  es- 
reward,  and  this  60/.  is  no  discharge  of  the  fees  due  to  the  sheriff,  cap«»  o"  *n® 
being  given  by  a  stranger  (c),  and  not  expressed  for  them.  stranger,  to  be 

pud  so  much  money,  yet  no  action  lies  on  this  promise.  Salk,28.  pi.  17.  Tuf^headof 
Sheriff,  (c)  Otherwise  where  given  by  the  plaintiff  himself.  Roll.  Abr.  26.  [But  the  case  in 
Rolle  does  not  warrant  this ;  it  is  as  follows :  —  'Mf  A.  delivers  an  execution  to  the  sheriff  at 
his  suit  against  B^  and  in  consideration  that  the  sheriff  without  any  fee  will  execute  it,  pro> 
mases  the  sheriff  to  pay  to  him  a  certain  sum,  which  is  as  much  as  the  sheriff  is  allowed  to  take 
by  the  statute  of  28  Eliz. ;  though  it  be  admitted  that  the  sheriff  cannot  have  any  remedy  for 
his  fees,  yet  because  it  was  lawful  for  the  sheriff  to  take  his  fees,  and  he  made  the  execution 
at  the  plaintiff's  request,  and  this  is  for  his  benefit,  this  is  a  good  consideration."  By  the 
reports  of  thb  case  in  Moor  and  Croke  it  appears,  that  the  sheriff  declared  for  the  money,  as 
for  his  lawful  fees  of  office  under  the  statute :  in  the  other  case  in  the  text,  he  declared  for  a 
gross  sum  for  executing  the  writ ;  thence  the  difference  between  the  cases  as  to  the  legality 
of  the  consideration,  uie  present  subject  of  enquiry ;  for  it  would  not  affect  the  consideration 
in  that  respect,  whether  the  promise  were  made,  or  the  money  were  to  be  paid  by  the  plaintiff 
himself,  or  a  stranger.  Cro.  Eiiz.  654.  Moo.  468.  p.  669.  699.  p.  972.]  ||And  if  the  sheriff 
take  a  larger  fee  than  is  due  on  a  warrant  issued  by  him  in  execution  of  his  office,  it  may  be 
recovered  back  as  money  had  and  received  to  the  use  of  the  party  paying  it.  Dew  v. 
Parsons,  2  Bam.  &  A.  562. ;  and  see  Morgan  ▼.  Palmer,  2  Bam.  ft  C.  729.|| 

But  if  a  man  brings  a  capias  that  he  has  against  A.  to  the  Roll.  Abr.  1 6. 
sheriff,  and  prays  him  that  he  will  make  J.  S.  his  special  bailiff,  Leon.  132. 
and  promises  him,  if  he  will  make  him  his  special  bailiff,  that  if  CrcTEiiz^na 
A.  escapes  from  the  bailiff,  he  will  bring  no  action  for  the  escape  Owen.97'.S.ci 
against  him ;  this  is  an  assumpsit  upon  which  an  action  lies,  if  adjudged. 
he  brinffs  any  action  against  the  sheriff  for  the  escape.  4  Term  R.  11 9. 

So  where  the  sheriff  takes  goods  in  execution  upon  ^  fieri  Saik.88.pl.i7, 
faciasy  and  a  stranger  promises  the  officer  to  pay  him  the  debt,  »«lju«l««<l  on 
in  case  he  will  restore  them ;  this  is  a  lawful  consideration,  for  x^ye's  case, 
by  the  fieri  facias  he  may  sell  the  goods,  and  this  in  effect  is 
doing  no  more. 

1(  A^  in  consideration  of  some  benefit,  promises  not  to  set  up  VideKoW.  Khr. 
or  follow  the  same  trade  with  the  plaintiff  in  such  a  town,  \^*  ^'^'  ^^' 

*L*     •  1  •  1     .  -^  I  •  M.  ^  ^  Jac.  326. 596. 

this  IS  a  good  promise;  but  it  the  promise  were  not  to  set  up  or  ^  ^^^^  ^j^^ 

follow 
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Jon     1.7  follow  the  same  trade  in  any  part  of  the  kingdom,  it  would  be 

Fortesc.297.      "^oi^- 

March,  77.  2  Roll.  R.  201.  2  Ld.  Rajm.  1456.  2  Stra.  739.  3  Bro.  P.C.  349.  QBunn  v. 
Guy,  4  East,  1 90.  So  a  bond  given  by  a  surgeon  not  to  practiBe  withia  twenty  miles,  was 
held  not  to  be  illegal    Hayward  v.  Young,  2  Chit.  R.  407.|| 

Roll.  Ahr.  18.         i(  A.J  being  a  clerk,  promises  JB.,  in  consideration  that  B.  will 

3  ^.3  3ci  s' C   P^^^^^^  ^*™  ^  ^  rector  of  a  donative  church,  with  cure  of  souls, 
'   '  to  pay  10/.  to  B. ;  this  is  no  good  consideration  to  maintain  an 
action,  for  this  is  simony,  and  an  offence  against  the  laws  of  God 
and  man. 


I  Jon.  341. 
S.C. 


Parsons  v. 

Thompson, 

lU.Bl.322. 


Garforth  v. 


[Where  A>  was  in  possession  of  an  office  in  a  dock-yard,  and 
j8.,  in  order  to  induce  him  to  procure  himself  to  be  superannu- 
ated, and  retire  on  the  usual  pension,  agreed  (without  the  know- 
ledge of  the  navy-board  to  whom  the  appointment  belonged)  in 
case  he  {B,)  should  succeed  him  to  allow  him  his  extra  pay 
from  the  yard-books ;  and  B*  was  afterwards  appointed  to  the 
office ;  it  was  holden,  that  an  assumpsit  would  not  lie  upon  this 
agreement,  the  consideration  being  illegal,  as  a  fraud  upon  the 
public,  and  an  injury  to  the  service. 

So  where  A.j  who  was  appointed  by  the  interest  and  on  the 
stG^s'  1  H  application  of  5.  to  be  customer  of  a  port,  had  previously  signed 
Black.  R.  327.  ^'^  agreement  declaring  that  his  name  was  used  on  the  applica- 
tion in  trust  for  B.,  that  he  would  appoint  such  deputies  as  B. 
should  nominate,  and  would  empower  B.  to  receive  the  profits 
of  the  office  to  his  own  use;  it  was  holden,  that  the  consideration 
in  this  case  would  not  support  an  assumpsit,  being  equally  against 
the  principles  of  the  common  law,  and  the  statute  of  the  12  R.  2. 
c.  2.  and  5  &  6  E.  6.  c.  16. 

So  a  promise  to  pay  2/.  per  cent,  to  procure  a  purchaser  of 
defendant's  place  in  the  customs  is  bad,  and  will  not  raise  an 
assumpsit.'] 

QSo  also  a  promise  to  pay  to  the  plaintiff  a  sum  of  money  on 
a  person  being  appointed  to  succeed  him  in  the  command  of  an 
*^^'^'"  C^d  '  ^^^  *  ^'^'P*  ^"  consideration  of  the  plaintiff  paying  5000/.  to 
V.  Hope  ^^c  owner  for  the  appointment,  without  the  knowledge  of  the 

sBarn.&C.     East  India  Company,  was  held  bad,  the  consideration  being 
661.  Richard,  illegal.  || 
son  V.  McHish,        ^     " 

2  Btng.  R.  S29.  3  Id,  334.  Hugfaes  ▼.  Statham,  4  Bam.  &  C.  187.  It  seems  tbat  an 
agreement  to  introduce  a  roan  to  a  partnership  with  a  medical  practitioner,  in  consideration 
or  a  per  centage  on  the  premium  to  be  paid  is  not  illegal.  Edgar  v.  Blick,  1  Stark.  Ca.  464. 
But  an  i^reement  to  allow  poundage  to  a  person  upon  the  amount  of  bills  of  all  customers 
recommended  by  such  person  has  been  held  a  fraud  on  the  customers,  and  illegal.  Wyburd 
V.  Stanton,  4  Esp.  Ca.  179. ;  and  see  1  Carr.  &  Pa.  149.  A  contract  between  a  brewer  and 
a  publican,  that  the  publican  shall  take  all  his  beer  of  the  brewer,  cannot  be  enforced  by  the 
brewer,  unless  he  shew  that  he  supplied  the  publican  with  good  beer.  Uolcombe  v.  Uewson, 
8  Camp.  391. ;  and  see  Thornton  v.  Sherratt,  8  Taunt  529. 

Cro.  Eliz.  230.  A.  levies  a  plaint  in  the  court  of  Stepney  against  J3.,  upon 
Mead  and  which  a  precept  is  directed  to  C  the  bailiff  there,  to  attach  the 
iu!fged%Leon.  SP^^  ^^'  ^•>  ^^^  thereupon  C  attaches  certain  of  the  goods  of 
236.  S.  C.  ad-  B*,  and  A.,  in  consideration  that  C  will  deliver  those  goods  to 
judged.  him  to  deliver  at  the  next  court,  assumes  and  promises  to  save  C 

harmless^ 


Stackpole  v. 
Earl,  2  Wils. 
135. 

Blachford  v. 
Preston, 


(E)  JFhere  the  Consideration  is  against  Law.    (Wagers.)  3ff7 

harmless,  ^c.  the  consideration  is  void,  being  against  law ;  for 
the  bailiff  ought  not  to  deliver  them  to  the  plaintiff. 

If  ^.,  being  seised  of  lands  in  fee,  enters  into  a  recognizance  Cro.Eli2.551. 
to  J3.,  and  after  makes  a  feofiment  of  those  lands  to  C,  who,  in  Barrow  and 
consideration  that  B.  will  assign  to  him  the  recomizance,  assumes  r^^^'    .   ^ 
and  promises  to  pay  him  80/.;  this  is  a  good  promise,  for  the  what  it  al- 
consideration  being  to  assign  to  the  terre-tenant,  it  operates  by  leged  respect- 
way  of  discharge,  and  is  clearly  lawful;  otherwise  of  an  assign-  ing  a  stranger? 
ment  to  a  stranger,  (a) 

If  A.  brings  B.  to  a  common  inn,  of  which  C  is  host,  and  yiat,  ss,  ad- 
affirms  to  C.  that  he  hath  arrested  B.  by  virtue  of  a  commission  judged  be- 
of  rebellion,  and  in  consideration  that  C  will  keep  J?,  as  a  tween  Fletcher 
prisoner  by  the  space  of  one  night,  assumes  and  promises  to  save  ^  Harcourt. 
C  harmless,  8fc,  if  A  recovers  against  C  in  an  action  of  false  s.c"adiudgcd' 
imprisonment,  C  may  have  an  action  against  A,  upon  this  pro-  but  hAoh 
mise ;  for  though  the  consideration,  uz.  the  keeping  of  B.  was  Bai(l»  perhaps 

unlawful,  yet  because  it  did  not  appear  to  C  to  be  so,  the  pro-  ^^^  "f^y  ^ 

•      -I'll  J  a  (xnrem^7 

mise  to  save  him  harmless  was  good.  where  a  public 

officer,  and  where  a  private  man  (as  in  a  principal  case)  makes  the  arrest ;  but  because  the 
defendant  had  pleaded  non  auumpsit,  which  implied  that  the  imprisonment  was  lawful,  he 
agreed  judgment  should  be  given  for  the  plaintiff 

But  if  it  appears  that  the  act  which  is  to  be  done  is  unlawful,  Hut.  56. 
as  if  ^,  in  consideration  that  B.  will  beat  C,  promises  to  save  ^n^^'i  s  P 
B.  harmless,  the  consideration  is  void.  "   'jiyittm.    * 

a  Lev.  174.  like  point  adjudged,  where  the  defendant,  in  consideration  of  20f^  assumed  to  pay 
40t.  if  he  did  not  beat  J,  8.  out  of  such  a  close.  [So  where  two  boxed  for  a  wager  of  five 
guineas;  on  asiumptU  for  that  sum  brought  by  the  winner,  it  was  holden  that  the  action  would 
not  lie,  the  act  being  a  breach  of  the  peace.  Webb  v.  Bishop,  Gloster  Ass.  1731.  Bull. 
Ni.  Pru  16.]  II And  an  action  will  not  lie  on  a  wager  whether  an  unmarried  woman  has  had 
a  child,  Ditchbnm  v.  Goldsmith,  4  Camp.  152.;  nor  on  a  wager  as  to  the  sex  of  a  third  person, 
De  Costa  v.  Jones,  Cowp.  729.;  nor  on  a  wager  on  an  abstract  question  of  law,  or  judicial 
practice,  not  arising  out  of  circumstances  retdly  existing,  and  in  which  the  parties  have  an 
mterest,  Henkin  v.  Guerss,  12  East,  247.  2  Camp.  408.;  nor  on  a  wager  as  to  the  amount  of 
any  branch  of  the  public  revenue,  Atherfold  v.  Beard,  2  Term  R.  610.  Shirley  v.  Sankey, 
2  Bos.  &  Pull.  130.;  nor  on  a  wager  that  plaintiff  would  not  marry  within  six  years,  since  this 
is  in  restraint  of  marriage,  and  void.  Hartley  v.  Rice,  10  East,  22. ;  nor  on  a  wager  between 
two  voters  on  the  event  of  an  election  of  members  of  parliament,  Allen  v.  Heam,  1  Term  R. 
S6,;  nor  on  a  wager  on  a  cock  fight.  Squires  v.  Whisken,  3  Camp.  140.,  or  a  dog  fight^ 
Egerton  v.  Furzeman,  1  Ry.  8c  Moo.  213. ;  nor  on  a  wai;er  on  a  horse  race,  if  the  sum  betted 
by  dther  party  be  above  10^.,  Goodburn  v.  Morley,  2  Stra.  1159.  Blaxton  v.  Pye,  2  Wils. 
309.  Clayton  v.  Jennings,  2  Black.  R.  706. ;  or  if  the  horse  race  is  run  for  less  than  SOL, 
thoueh  the  sums  betted  1^  under  10/.,  Johnson  v.  Bann,  4  Term  R.  1. ;  nor  although  the  sum 
run  for  is  above  50/.  unless  the  race  is  a  bon&fide  horse  race  on  the  turf,  Ximenes  v.  Jaquesy 
6  Term  R.  499.  Whaley  v.  Pajot,  2  Bos.  &  Pull.  51.  But  if  neither  of  the  sums  betted  oa 
a  hone  race  amounts  to  10/.  and  the  race  is  run  for  50/.  or  upwards,  an  action  lies  on  the 
wager.  M'Callester  v.  Haden,  2  Camp.  438.  It  seems  that  a  wager  between  two  proprietors 
of  carriages  for  conveying  passengers,  that  a  given  person  shall  go  by  one  particular  carriage 
and  no  other  is  illegal.  Eltham  v.  Kingsman,  1  Bam.  &  A.  e^z.  An  action  will  lie  on  a 
waeer,  whether  the  defendant  be  older  than  the  (plaintiff,  Hussey  v.  Crickett,  3  Camp.  168. ; 
and  a  wager  as  to  the  identity  of  a  third  person  is  not  illegal.  Bland  v.  Collett,  4  Campb 
157.  A  wa^er  on  the  length  of  life  of  Buonaparte  (then  First  Consul  of  France)  aridng  out  of 
a  conversation  as  to  the  probability  of  his  coming  to  a  violent  end,  was  held  void  on  the 
grounds  of  immorality  and  impolicy.    Gilbert  v.  Sykes,  16  East  R.  150.|| 

[If  A.  promise  B,  money  in  consideration  that  he  vrill  not  give  1  Leon.  iso. 
evidence  in  a  cause,  such  promise  cannot  be  enforced^  for  it  is  q^®*^"^*  ^'^^ 
unlawful  and  iniquitous  so  to  suppress  testimony.]  *   ' 

If 
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Yelv.  197.  ad-  ^^  ^  ^^  ^°  execution  at  the  suit  of  B.,  and  C,  in  consideration 

judged  be-  that  the  gaoler  will  permit  A.  to  go  at  large,  assumes  amtpro^ 

tween  Marten  mises  to  him  (a)  that  A.  shall  pay  the  debt  at  a  certain  day,  and 

and  Blithnjan.  ^^^  jj^^  ^^  g^^jj  q^^  ^jjj  ^^^^  ^^^  gaoler  harmless,  the  promise  is 

and^dodb.  '  void,  because  the  consideration  is  against  law. 
S50.  S.C.  adjudged,  the  promifle  beine  to  pay  the  gaoler  money.  Het  175.  S.P.  10  Co. 
102.  S.  P.  agreed  per  Wray C.J,  and  £at  if  such  proouse  was  not  void  by  the  common  law. 
It  is  made  void  by  the  statute  SJ  H.  6.  c.  9.  Cro.  Eliz.  199.  adjudged.  9  Leon.  808.  adjudged* 
[It  could  not  be  void  by  the  statute,  for  that  does  not  extend  to  parties  in  execution,  but 
speaks  only  of  persons  arrested  on  mesne  process.  1  Term  R.  481.]  {a)  But  such  promise  to 
tne  plaintiff  is  good,  for  he  may  lawfully  discharge  him.  Cro.  Eliz.  190.  adju(ked.  gAnd  it 
does  not  require  writing,  since  the  debt  is  dischai^ged  by  setting  at  liberty,  and  consequently 
the  debtor  is  no  longer  liable.|| 

Sid.  132.  Keb.  If  A.  is  arrested,  and  C,  in  consideradon  that  the  bailiff  will 
485.  S.  C.  suffer  AL  to  continue  in  the  house  of  C.  till  the  next  morning, 
a^cbed,  fiif^  assumes  and  promises  them  to  deliver  him  in  safe  custody  to  the 
the  promise  bailiff;  the  consideration  is  lawful,  for  it  shall  not  be  intended 
being  to  d»-  that  the  bailiff  was  ever  absent  from  B.,  so  that  it  could  be  no 
liver  him  or  escape, 
pay  10/.  and  ' 

tiie  acuon  being  brought  by  the  plaintiff  himself,  who  declared  upon  a  promise  to  the  bailiff  «x 
parte  queren, ;  so  that  if  lie  was  out  of  custody,  it  must  be  intended  by  the  assent  of  the 
plaintiff,  because  the  promise  was  made  to  the  bailiff  ex  parte  querentit;  and  by  bringing  the 
action  he  hathafiirmea  his  assent.  [The  reason  is,  that  the  promise  being  made  to  the  plaintiff^ 
or  to  one  on  his  behalf,  is  not  within  the  statute  of  23  H.  6.  c.  9.,  for  the  illegality  of  the  con- 
sideration in  this  case  arises  merely  upon  that  statute.  Therefore  it  is,  that  undertakings  by 
attorneys  for  the  appearance  of  a  deifendant  are  enforced  by  the  courts,  for  they  are  given  to 
the  platntifis  in  the  action.  But  where  any  engagement  is  entered  into  for  this  purpose  with 
the  sheriff,  it  must  be  in  the  particular  form  chalked  out  by  the  statute,  otherwise  it  is  void. 
Accordingly  it  was  holden,  that  an  agreement  in  writing  to  put  in  good  bail  for  a  person 
arrested  on  mesne  process  at  the  return  of  the  writ,  or  surrender  the  body,  or  pay  debt  and 
costs,  made  by  a  third  person  with  the  bailiff  of  a  sheriff,  in  consideration  of  his  mscharging 
the  party  arrested,  was  void  by  the  statute  of  H.  6. ;  for,  since  the  passing  of  that  statute,  the 
usage  has  been  to  take  the  security  by  bond ;  and  that  bond,  by  the  words  of  the  statute,  must 
be  entered  into  to  the  sheriff,  or  to  such  officer  as  has  the  return  of  process ;  whereas  here 
was  no  bond,  but  a  mere  simple  contract,  and  that  with  the  sheriff's  officer ;  and  farther,  the 
bond  must  be  given  only  for  the  appearance  of  the  party,  and  for  no  other  purpose.  Rogers 
V.  Reeves,  1  Term  R.  418.]    (See  4  East,  568.   4  Maul,  ft  S.  333.,  and  poit.  tit.  BaU,^ 

Mod.  166.  ^^  ^^^  father  of  A.  was  indebted  to  B,^  and  A.  promises  B.  that 

Gilb.  Evid.  68.  if  he  will  bring  two  witnesses  before  a  justice  of  peace,  who 

Cro.  Eliz.  469,  upon  their  oaths  shall  depose  that  the  father  of  A.  was  so  in- 

^*'?-  *^j,g^®  debted  to  A,  that  then  he  will  pay  it ;  if  B.  does  produce  his  wit- 

the^consider-     nesses,  S^c,  he  may  have  an  action  upon  this  promise  against  A.^ 

ationwasto      for  the    consideration  is  not  unlawful,    nor  the  oath  profane; 

take  such  oath  adjudged  by  two  judges  against  VaugkaUi  who  held  that  such  an 

before  the         ^^^  illeirall y  administered  and  taken,  was  within  the  statute  of 
mayor  of  Lon-         J       ^       • 
dan.  Brett  and  profane  s  wean  ng. 

Pretiman,  like  point,  Sid.  S83.  adjudged.  Raym.  155.  adjudged.  Keb.  S6.  44.  adjudged ;  where 
the  consideration  was  to  take  such  oath  before  a  master  m  chancery,  S  Sid.  1 23.  like  point 
adjudged ;  where  the  oath  was  to  be  taken  before  a  master  in  chancery ;  and  a  like  point 
there  cited  to  have  been  adjudged,  where  the  oath  was  to  be  taken  before  a  judge  of  assise. 

Sid.  21S.  Keb.  If  ji,  obtains  a  judgment  against  B,  in  the  marshal's  court,  and 
^^^'  afterwards,  in  consideration  of  money  in  hand  paid,  assumes  and 

promises  to  assign  this  judgment  to  C. ;  this  is  a  good  promise, 
for  it  is  lawful  so  to  do,  and  the  intent  must  be  that  it  shall  be 
assigned  according  to  common  usage,  viz.  by  letter  of  attorney* 

so 
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8o  that  C.  may  take  out  execution  in  the  name  of  A*  which  may   ' 
be  done  without  any  maintenance. 

If  A.  obtains  a  judgment  against  A,  and  thereupon  takes  out  3  Jones,  29. 
an   elegit^   and  delivers  it  to  the  under-sheriff,  who  by  virtue  adjudged  be- 
thereof  seizes  certain  goods  of  A,  and  afterwards  the  under-  and^ChamtM 
sheriff,  in  consideration  that  A*  will  take  out  a  new  elegit^  and  Carter,  335. 
deliver  it  to  him,  promises  to  cause  and  procure  the  said  goods  S.C.  adjudged. 
to  be  found  by  inquisition,  and  to  deliver  the  same  to  such  person 
as  A.  shall  appoint,  4fC.  ;  this  promise  is  against  law,  being  to  do 
a  thing  against  the  duty  of  his  place,  by  which  he  is  bound  to 
return  an  indifferent  jury ;  and  though  part  of  the  promise  was 
to  do  a  lawful  act,  yet  since  that  depended  upon  the  other  pajrt, 
which  was  illegal,  the  whole  is  naught. 

[If  a  performer  engage  to  dance  at  the  King's  Tlieatre  in  the  Gallini  y.  La- 
Hay  Markety  yet  no  action  wHl  lie  against  him  for  a  breach  of  ^"®»  5 Term 
the  agreement,  if  it  appear  that  the  theatre  was  not  licensed     *   ^  ' 
pursuant  to  the  10  G.  2.  c  28.     But  in  such  case  the  performer 
may  recover  from  the  manager  the  salary  which  he  had  stipu- 
lated to  pay  for  him ;  for  being  engaged  and  ready  to  execute 
the  i^[reement  on  his  part,  he  ought  not  to  suffer  for  the  want 
of  a  licence,  which  it  was  the  manager's  business  to  have  pro- 
cured. 

Money  lent  for  the  purpose  of  paying  a  gambling  debt  may  Baijeau  v. 

be  recovered  back,  for  the  statute  of  9  Ann.  c.  14.  only  annuls  Waln^sley, 
*u  -^         J      ^.  -.1-  ^  ^  2  Stra.  1249. 

the  security^  and  not  the  contract.  Robinson  v. 

Bland,  2  Burr.  1080.  Alcinbrook  v.  Hall,  2  Wils.  509.  ||See  3  Barn.  &  A.  1 79.  and  pott,  373.|| 

Where  the  plaintiffs,  who  were  merchants  living  at  Dunkirk,  Holman  v. 
sold  tea  to  the  defendant  ihere,  and  delivered  it  to  him  thercj  Johnson, 
though  this  tea  was  so  sold  for  the  purpose  of  being  smuggled  ^^^P'^*^* 
into  Englandy  and  that  purpose  was  known  to  the  plaintiffs  ac  the 
time;  yet  they  not  being  concerned  in  the  smuggling,  and  it 
being  a  feir  sale  as  to  them,  and  good  by  the  laws  of  the  country 
where  they  lived,  they  were  allowed  to  recover  the  price  of  the 
tea  in  Eiigland* 

But  where  the  plaintiffs  were  four  partners,  three  of  whom  Biggs  v.  Law- 
lived  in  Englandy  and  the  fourth  in  Guernsey,  and  this  last  sold  ^"^®' ^  ^®'™ 
brandy  at  Guernsey,  packed  up  in  a  particular  manner  for  the  u^vraymell  v. 
purpose  of  smuggling,  but  without  the  privity  or  personal  parti-  Reade,  5Term 
cipation  of  the  others ;  in  an  action  brought  for  the  price  of  this  R.  599.|| 
brandy,  they  were  nonsuited :  for  in  this  case  the  parties  were 
natives  of  England,  and  the  contract  was  made  in  contravention 
of  the  laws  of  England ;    whereas  in  the  case  of  Holman  v. 
Johnson  the  contract  was  made  abroad  by  foreigners,  who  are 
not  bound  to  take  notice  of  the  revenue  laws  of  this  country. 

So  where  the  plaintiff,  an  inhabitant  of  Guernsey,  sold  goods  Clugas  v. 
to  the  defendant  in  Guernsey,  which  it  appeared  were  to  have  P^*'""g» 
been  smuggled  into  England,  and  the  defendant  gave  bills,  on     l«'na*t.466 
which  an  action  was  brought  for  the  price ;  it  was  adjudged, 
that   the  plaintiff  could  not  recover,  for  the  bills  were  given 
on  an  illegal  contract,  and  to  a  subject  of  this  country.] 

You  L  B  b  RSo 
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(So  also  if  the  plaintiff  wrees  to  sell  to  the  defendant  goods 
for  the  express  purpose  of  being  shipped,  with  the  plaintiff's 
knowledge,  to  a  foreign  port,  and  from  thence  reshipped  to  the 
Easi  Indies,  and  there  trafficked  with  clandestinely,  contrary  to 
7  0. 1.  c.  21.,  and  a  bond  is  given  by  the  defendant  to  the 
plaintiff  for  securing  the  price ;  a  plea  stating  this  illegal  agree- 
ment, is  a  good  bar  to  an  action  on  the  bond. 

So  also  a  druggist  selling  drugs  to  a  brewer,  knowing  that 
they  are  to  be  used  in  the  brewery,  cannot  recover  the  price,  the 
42  G.  3.  c  S8.  prohibiting  brewers  from  using  any  articles  but 
malt  and  hops  in  brewing. 


900. 


Hodgson  V.  It  has,  indeed,  in  one  case  been  held,  that  the  mere  knowledge 

Tmnple»  of  the  seller  that  the  goods  are  to  be  illegally  employed  will  not 

But1tUs^a»e'  P''®^^^^  ^^  recovering  the  price,  unless  he  is  a  sharer  in  the 
is  inconsistent  i^H^g&l  transaction.  And  a  vendor  of  spirituous  liquors  to  the 
with  the  prin-  defendant  a  rectifying  distiller,  who  also  kept  a  retail  spirit  shop, 
dpie  of  the  ^as  suffered  to  recover  the  price  of  the  liquors,  though  he  had 
andTh^caw  knowledge  of  the  defendant's  illegally  exercising  both  trades, 
of  Holman  ▼.    contrary  to  the  26  G.  S.  c.  73.  §  54. 

Johnson,  which  was  quoted  by  one  of  the  judges  as  supporting  the  principal  case  is  clearly 
distinguishable  from  it,  since  that  was  decided  on  the  ground  that  the  contract  and  delivery 
of  the  goods  were  complete  in  Francef  and  that  though  the  vendor  knew  they  were  to  be 
smuggled  into  Engfand,  still  he  was  not  bound  to  notice  a  mere  revenue  law  of  another 
countiy.    See  Brown  v.  Duncan,  10  Bam.  &  C.  98.,  and  tn/rd,  571* 

So  also  an  innkeeper  furnishing  provisions  at  the  desire  of  a 

candidate  to  resident  voters  after  the  teste  of  the  writ,  cannot 

recover  the  amount  from  the  candidate,  such  provisions  being 

contrary  to  the  Treating  Act,  7  &  8.  W.  3.  c.  4. 

Wharton,  1  Camp.  55a,  where  the  same  doctrine  was  held  as  to  non-resident  voters,  by 
Wood  Baron. 

So  also  a  printer  cannot  recover  the  price  of  printing  a 
weekly  periodical  work,  unless  he  has  complied  with  die  injunc- 
tions of  the  38  6.  5.  c  78.  §  Land  10.,  by  lodging  an  affidavit 
at  the  Stamp  Office  stating  the  name  and  abode  of  the  printer 
and  publisher,  and  by  printing  such  name,  4*^.  on  some  part  of 
the  paper. 

Nor  can  a  printer  recover  for  printing  a  book,  unless  he  prints 
his  name  on  the  first  and  last  leaves,  according  to  the  89  G.  5. 
c.  73.  §  27.  And  it  matters  not  whether  the  statute  prohibits 
the  thing  negatively,  or  enjoins  it  affirmatively ;  if  the  subject- 
matter  of  the  plaintiff's  action  is  in  violation  of  it,  the  plamtiff 
cannot  recover  in  a  court  of  justice. 

And  it  would  seem  that  it  makes  no  difference  whether  the 
thing  is  prohibited  absolutely,  or  only  under  a  penalty. 

In  one  case,  indeed,  it  was  held  that  a  factor  who  sold  a 
parcel  of  tobacco  might  recover  the  price,  though  he  had  not 
taken  out  a  licence  as  a  tobacco  dealer,  according  to  the  29  G.  3. 
c.  68.  §  70.,  which  enacts  that  every  person  who  shall  deal  in 
tobacco  shall  take  out  a  licence,  which  by  §  72.  is  to  be  renewed 
yearly,  under  penalty  of  50/.    The  court  held  that  as  this  was  a 

breach 


Ribbans  v. 
Crickitt, 

1  Bos.  &  Pun. 

S64. ;  and  see 
Lofhouse  V. 


Marcbant  v. 
Evans,  8  B. 
Moo.  14. 


Bensley  v. 
Bisnold, 
5  Bam.  &  A. 
S35. 


Rid.  840. 

Johnson  v. 

Hudson, 

11  East,  ISO.; 

and  see  Gre- 

maire  v.  Le 

Clerc  Bois 

Valon,9Cainp. 

144. 
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breach  of  a  mere  revenue  regalation,  protected  by  a  sufficient 
penalty,  the  plaintiff  might  recover.  But  it  is  to  be  observed 
they  fdso  doubted  whether  the  plaintiff  was  a  dealer  in  tobacco 
within  the  meaning  of  the  act. 

And  this  case  has  been  confirmed  by  a  very  recent  decision.  Brown  v.  Dun- 
where  five  persons  carried  on  trade  in  partnership  as  distillers,  ^^  10  Barn. 
and  one  of  them  alone  carried  on  the  business  of  retail  spirit 
dealer  within  two  miles  of  the  distillery,  contrary  to  the  4  6. 4. 
c*  94.  §§  lS2f  133.,  and  his  name  was  not  entered  at  the  Excise 
Office  or  in  the  licence  as  a  partner  in  the  distillery,  as  re- 
quired by  6  6. 4.  c  8.  $  7. ;  it  was  held  that  these  being  mere 
revenue  regulations,  the  breach  of  them  by  one  of  the  partners, 
with  the  knowledge  of  the  others,  did  not  render  the  trade 
carried  on  by  the  nve  illegal,  so  as  to  deprive  them  of  the  right 
to  recover  the  price  of  spirits  sold  by  the  partnership. 

A  person  cannot  recover  a  sum  for  commission  and  money  Josephs  v. 
laid  out  and  expended  in  buying  for  the  defendant  shares  in  an  ^^p"^*"'^^^ 
fflegal  company,  contrary  to  the  «  G.  1.  c.  18.  *.  sm!^* 

So  also  where  two  persons  engage  in  an  illegal  partnership,  Mitchell  ▼. 
carried  on  in  the  name  of  one  of  them,  for  insuring  ships,  con-  S^ o^r?^]^ 
trary  to  the  6  G.  1.  c.  18.  $  12.,  (which  prohibits  societies  and  379'.  and 'see 
partnerships  for  underwriting  and  assuring^  except  the  two  char-  Lees  v.  Smithy 
tered  companies,}  and  one  partner  pays  sums  for  losses,  he  cannot  7  Terra,  338. 
recover  any  part  of  such  sums  in  assumpsit  from  the  other  part-  ^5y^4Taunt. 
ner,  »nce  the  partnership  being  illegal  cannot  be  the  foundation  1^5.  Aubert  v. 
of  an  action.    And  if  an  arbitrator  award  a  sum  due  from  one  Maze,  2  Bos. 
partner  to  the  other  for  such  losses^  the  court  will  set  aside  the  &  PuH-  ^^i. 
award  pro  tanto. 

And  if  one  of  such  partners  receive  the  premiums  on  such  Booth  v. 

^^  a  a  w      V 

illegal  insurances,  the  other  partner  cannot  recover  any  portion  "2r*^!^ 
of  them  as  money  had  and  received  to  his  use,  for  in  such  case  Sullivan  v. 
the  rule  applies  in  pari  delicto  potior  est  conditio  possidentis ;  nor  Greaves,  Park. 
if  a  proportion  of  the  losses  is  paid  by  one  partner  to  a  broker  Insur.  s.;  and 
for  the  use  of  the  other  partner,  can  such  other  partner  recover  g®  ^*^"  ^' 
the  money  from  the  broker,  (a)  4  '^Jnt  63. 

(a)  But  the  case  of  Sullivan  v.  Greaves  is  in  principle  overruled  by  the  subsequent  decisions  of 
Tenant  v.  Elliot,  1  Bos.  &  Pull.  3.,  Fanner  v.  Russell,  ibid,  S96.,  in  which  it  was  held  that  a 
party  receiving  money  for  another  as  a  mere  agent,  and  not  being  implicated  in  the  illegal  trans- 
action, cannot  resist  paying  the  money  over  on  the  ground  that  the  consideration  on  which 
the  money  was  paid  to  such  acent  was  ill^al.  And  the  case  of  Sullivan  v.  Greaves  certainly 
goes  beyond  the  doctrine  of  Mitchell  v.  Cockbume,  Aubert  v.  Maze,  Ex  parte  Bell,  and  the 
other  cases,  where  one  partner  paying  money  on  the  illegal  transaction  is  held  not  entitled  to 
recover  a  proportion  as  money  paid  to  the  use  of  the  other;  since  in  these  cases  it  is  ne- 
eesaary  for  the  plaintiff  to  prove  the  illegal  transaction,  and  his  case  rests  on  the  foundation 
of  it ;  bat  in  the  case  of  an  agent  receivii^  money  for  the  plaintiff,  it  is  not  necessary  to  go 
into  the  illegal  transaction,  but  the  plaintiff  can  recover  on  merely  proving  the  receipt  of 
the  money  by  the  defendant  on  the  plaintiff's  account.  The  money  in  such  case  becomes  the 
plaintiff's  money  in  the  defendant's  hands,  and  **  the  distinction  is,  that  whether  the  con* 
^  sideradon  be  good  or  bad,  a  man  may  recover  his  otm  money^  but  not  that  of  another 
person.^  per  Heath  J^  I  Bos,  ft  Pull.  299.  Where,  however,  notice  was  given  by  the  payer 
to  the  agent  not  to  pay  the  money  over,  and  no  money  in  fact  passed,  but  the  agent  merely 
creditea  the  party  to  whose  use  it  was  to  be  received,  it  was  held  that  such  party  could  not 
recover  it.    Edgar  v.  Fowler,  3  East  R.  S22. 

B  b  2  And 
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^xjT'^  Bell,  And  if  money  is  advanced  by  A*f  one  partner  of  a  firm,  to  R 
1  Mauleft  S.  f^j.  payments  to  be  made  on  policies  illegally  subscribed  on  the 
joint  account  of  such  partner  and  B,,  although  such  money  is 
advanced  out  of  the  partnership  funds  without  the  privity  of  the 
other  partners,  who  are  not  at  all  concerned  in  ue  illegal  in- 
surances, still  after  ^.s  death  his  surviving  partners  cannot  claim 
this  money  against  the  estate  of  jB.,  who  nas  become  bankrupt; 
for  it  must  be  considered  as  if  the  claim  were  made  for  the 
benefit  of  A,  the  delinquent  partner  as  well  as  the  rest,  and  the 
claim  is  founded  on  the  illegal  agreement  to  insure. 
Branton  v.  And  if  A.  underwrite  policies  in  his  own  name,  but  for  the 

^^^^\  6       benefit  of  himself  jointly  with  a  partner,  when  the  fact  of  the 
^""  *  partnership  is  shown  A  cannot  recover  premiums  on  such  poli- 

cies against  third  parties  for  whom  they  were  underwritten. 
Faikney  v.  It  was  indeed  formerly  held  that  where  the  plaintiff  and  a 

R^nous,  third  person  had  been  illegally  concerned  in  stock-jobbing  trans- 

4  Burr.  2069.     j^^tions,  contrary  to  the  7  G.  2.  c.  8.,  and  the  plaintiff  paid  differ- 
ences, and  the  defendant  gave  a  bond  to  the  plaintiff  for  securing 
the  repayment  of  such  third  person's  share,  the  plaintiff  might 
recover  on  such  bond ;  since  stock-jobbing  was  not  malum  in  se, 
and  the  statute  only  prohibited  paying  or  receiving  differences, 
but  did  not  avoid  all  securities  relating  thereto. 
Petrie V.Han-       And  on  the  authority  of  this  decision  it  was  afterwards  held, 
nay,  9  Term  R.  where  a  broker   had  been  employed   by  two  parties,  jointly 
^'  concerned  in  such  illegal  transactions,  to  settle  their  differences, 

and  one  of  the  parties  paid  the  whole  amount  to  the  broker 
with  the  assent  of  the  other,  the  party  paying  might  recover  a 
moiety  from  such  other  party  in  assumpsit  for  money  paid  to  his 
use ;  for  in  this  case  the  payment  was  not  strictly  within  the 
statute,  as  it  was  made  to  the  broker  who  had  previously  ad- 
vanced the  money  to  pay  the  losses.  Lord  Kenyon  in  this  case 
differed  from  the  rest  of  the  court,  and  the  other  judges  onlv 
held  the  action  maintainable,  because  they  could  not  distinguish 
the  case  from  that  of  Faikney  v.  Reynous.  But  both  these  de- 
cisions have  been  repeatedly  called  in  question,  and  are  over- 
ruled in  principle  by  the  cases  of  MifcAell  v.  Cockbutn^  Aubert 
y.  Maze^  and  Booth  v.  Hodgson^  supri^  and  by  the  case  of 
See  8  Bos.  &  Cannan  v.  Bryce^  infra  i  and  the  distinction  between  malum  pro- 
Pkill.  571.  hibitum  and  malum  in  se,  on  which  the  former  case  partly  rested, 
iST'  *  ^^^'  is  now  exploded. 

■Steen  v.  Lash-  -^^^  consistently  with  the  last-named  cases,  it  is  held  if  a 
ley,  6  Term  R.  broker  draw  a  bill  on  his  principal  for  the  amount  of  difierenoes 
^1.  Brown  ▼.  paid  for  his  principal  in  illegal  stock-jobbing  transactions,  and 
TTeraR.  630  ^^  indorsee  take  the  bill  knowing  the  nature  of  the  consideration, 
Amory  v.  ^^  ^^^  '^  ^^^'^^  ^^  IS  due,  he  cannot  recover  on  the  bill ;  for  the 

Meryweather,  drawer  himself  could  not  recover,  and  the  indorsee  with  notice 
s  Bam.  &  C.  is  in  the  same  situation.  Nor  if  he  afterwards  take  a  bond  in 
^'  lieu  of  such  bill  can  he  recover  on  such  bond. 

2^^'  And  if  two  parties  join  in  illegally  procuring  the  ransom  of  a 

^  ship,  contrary  to  the  45  G.  3.  c  72.,  and  one  lend  to  the  other 

money 
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money  for  their  joint  purpose,  and  a  bill  is  given,  the  party  ^  Taoot.  6. 

lending  the  money  cannot  recover  on  the  bill.  ' 

And  so  even  if  an  innocent  party  lend  to  another  money  for  Cannan  ▼. 

the  purpose  of  paying  losses  on  Qlegal  stock-jobbing  transactions,  Bryce,  3  Barn. 

he  cannot  recover  back  such  money,  for  the  statute  making  it  *.^:  ^^^*  . 

unlawful  to  pay  such  losses,  it  must  be  unlawful  for  one  party  to  diit^uiSbable 

provide  another  with  the  means  of  payment  {a) ;  and  this  case  from  Baijeau 

rests  on  the  same  footing  as  the  cases  of  selling  goods  know-  ?.  Walmesley, 

ingly  for  an  unlawful  purpose,  in  which  case  the  vendor  cannot  ^  ^'"J-  ^2^^- 

recover  the  price.     (See  Langlon  v.  Hughes^  supra,  p.  370,)  Sees  where 

it  k  held  that  money  lent  to  pay  a  gamtng'debt  may  be  recovered  back,  since  the  gaming 
act  9  Ann.  c  14.  does  not  expressly  prohibit  the  payment  of  such  debt,  but  only  avoids 
securities;  whereas  the  7  G.  S.  c.  S.  $5.  expressly  prohibits  paying  or  receiving  differences 
for  not  transferring  public  stock.    See  5  Bam.  Sc  Aid.  184. 

And  where  the  plaintiff  and  defendant  joined  in  laying  an  Simpson  r. 
illegal  wager  with  Z).,  and  D.  lost  the  bet,  and  the  plaintiff  ex-  Bloss,7Taunt. 
pecting  />•  to  pay  it,  for  the  defendant's  accommodation  ad-  ^^^* 
vancea  to  the  defendant  his  share,  and  D*  became  insolvent  and 
never  paid  the  bet;  it  was  held,  that  the  plaintiff  could  not  re- 
cover back  the  money  paid  to  the  defendant,  since  it  was  ne- 
cessary to  ground  his  claim  on  the  illegal  transaction. 

And  on  the  same  principle  that  the  plaintiff  cannot  recover  De  Metton  v. 
where  his  case  is  founded  on  an  illegal  transaction,  where  the  De  Melio, 
plaintiffs,  a  Frenchman  and  a  Swiss^  carrying  on  trade  at  Lisbon  **  ^"^  ^^*« 
in  the  name  of  the  defendant,  a  Portuguese^  shipped  a  cargo 
firom  Lisbon  to  a  French  port,  and  the  cargo  was  captured  by 
a  British  cruiser,  and  condemned  in  the  Admiralty  Court  as 
French,  and  enemy's  property;    and  the  defendant,   with   the 
plaintiff's  privity  and  consent,  claimed  it  as  his  property,  and 
thereby  procureid  it  to  be  restored  to  him:  and  the  plainti£& 
afterwards  brought  an  action  for  money  had  and  received  against 
the  defendant,  to  recover  tlie  proceeds,  it  was  held,  that  they 
could  not  recover;  since  having  colluded  with  the  defendant  to 
procure  a  judgment  in  the  Admiralty  Court,  by  proving  the 
cargo  the  defendant's,  they  could  not  now  claim  it  in  another 
court  as  their  own. 

If  two  parties  enter  into  an  agreement  which  primd  facie  im-  Holland  v. 
ports  to  be  illegal,  it  lies  on  the  party  seeking  to  enforce  it  to  Hall,  1  Bam. 
show  that  the  intention  was  legal.  *  ^  ^^* 

And  if  the  consideration  is  immoral,  it  is  against  law,  and  no  Girardy  t. 
action  can  be  founded  on  it.    Thus  an  action  will  not  lie  for  use  Richardson, 
and  occupation  of  premises  let  for  the  purpose  of  prostitution,  1  Espin.  is. 
nor  for  board  and  lodging  of  women  where  the  plaintiff  is  to  5^^  *"^  ^, 
partake  of  the  profits  of  their  prostitution,  nor  for  dresses  fur-  N^pf^^    ^' 
nished  to  women  for  such  purpose :   but  it  must  be  shewn  that  Bowry  v!Ben- 
the  lodging  was  let  or  the  dresses  furnished  expressly  for  such  net,  1  Camp, 
object ;  for  it  is  no  defence  merely  to  prove  that  the  defendant  ^*®-  ^^^1^  v. 
was  a  prostitute,  although  the  plaintiff  knew  of  it.  1 3^^^  &  Pall. 

340. ;  and  see  Gibson  v.  Dickie,  .7  Maule  &  S.  465. 

However,  if.  the  plaintiff  suffer  the  defendant  to  remain  his  Jennings  v. 
tenaqt  after  he  has  knowledge  that  she  uses  his  premises  for  Throgmorton, 

Bb  3  prostitution. 
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R      &M     P'^>^^^i^  he  cannot  recover  the  rent  accming  after  such 
25u"see    *    knowledge.! 
2  Carr.  ft  Pa.  47. 

(F)  Where  the  Consideration  and  Promise  shall  be 
said  to  be  sufficiently  set  forth  and  averred. 

But  for  this.  HPHE  plaintiff  must  set  forth  every  thing  essential  to  thegbt  of 

vide  head  ot  ^^  action,  with  such  certainty  that  it  may  appear  to  the 

^^&M$.  court  that  there  were  sufficient  grounds  for  the  action;  for  if 

[Where  there  any  thing  material  be  omitted,  it  cannot  appear  to  the  court, 

18  a  special  whether  the  damages  given  by  the  jury  were  in  proportion  to  the 

contract  or       demand,  or  whether  the  party  was  at  all  entitled  to  a  verdict. 

agreement, 

the  plaintiff  ought  to  declare  upon  it,  for  the  defendant  should  have  notice  that  he  is  sued  on 
it ;  but  if  the  plaintiff  fails  of  proving  the  case  stated  in  the  special  count,  after  an  attempt  for 
that  purpose,  it  is  now  the  course  to  permit  him  to  go  into  evidence  on  the  general  counts,  if 
he  have  given  notice  that  he  means  to  rely  on  them  as  well  as  the  other  special  ground, 
the  necessity  of  which  notice  is  in  order  to  prevent  a  surprise  on  the  defendant.  Dough 
651.  24.  1  Term  R.  154,  Bull.  Ni.  Pri.  153.1  ||If  the  plaintiff  is  I^ally  entitled  to  recover  on 
any  of  the  general  counts,  he  may  do  so  witnout  any  notice  to  the  defendant.  The  surprise 
on  the  defendant  is  obviated  by  the  particulars  of  demand,  which  the  defendant  is  entitied 
to  call  for.ll 

10  Co.  77.  For  Therefore  in  an  action  upon  the  case,  the  plaintiff  (a)  cannot 
this  point,  vide  declare  quod  cum  the  defendant  was  indebted  to  the  plaintiff  in 
Hob.  5.  Godb.  such  a  sum,  and  that  the  defendant,  in  consideration  thereof, 
186.  ^^^'^^'   super  se  assumpsit  to  pay,  4"^.  without  (i)  shewing  the  cause  of 

ffob-is^Moor,  the  debt 

854.  pi.  1167.  Hetl.  106.  RolL  Rep.  391.  Bulstr.  67.  3  Bulstr.  S07.  Cro.  Jac,  397.  Hard. 
132. ;  but  Palmer,  171.  j^er  Croke  and  Chamberlain^  there  is  a  diversity  where  the  promise  Is 
to  pay  at  a  day  to  come,  and  where  not ;  for  the  promise  to  pay  at  a  day  to  come,  implies  a 
forbearance  in  the  mean  time ;  and  vide  Roll.  Rep.  396.  (a)  Such  a  declaration  is  not  made 
good  by  verdict.  Cro.  Car.  6.  31.  Sid.  188.  ana  vide  Brownl.  14.  Poph.  31.  Jenk.  S93. 
{b)  The  plainti£r  declared  that  the  defendant  was  indebted  to  the  testator  or  the  plaintiff  in  30L^ 
quat  ei  solvitte  debuii  secundum  agreament.  inter  cot  habit,  2  Lev.  152.  Judgment  was  stayed 
after  verdict,  for  the  agreement  might  be  by  deed.     Fide  Carth.  876. 

Sid.  246.  ad-  So  if  in  an  assumpsit  the  plaintiff  declares  that,  in  consider- 

judged :  Lev.  ation  quod  procuravit  J*  S,  to  surrender  a  messuage,  4*^*  the  de- 

}^^'  5'^'-^*  fendant  solveret  to  the  plaintiff  10/.,  the  declaration  is  not  good, 

^vm.  SC.  ^^^  there  is  no  promise  laid,  super  se  assumpsit^  or  agreavit  being 

183.  adjudged  omitted ;  and  nothing  here  that  imports  a  promise  or  contract 

nwi.  lieb.  878.  [See  Lee  v.  Welsh,  8  Stra.  795.  8  Ld.  Raym.  1516.  S.  P.]  Put  where  it 
was  stated  that  it  was  agreed  between  the  plaintiff  and  the  defendant,  and  the  mutual  pro- 
mises were  omitted,  the  count  was  held  eood  after  verdict ;  for  the  agreement  imported  a 
promise.    Mountford  v.  Horton,  8  New  R.  68.|| 

8  Keb.  97.  Sid*  Super  se  assumpsit  on  an  insimul  computasset  was  left  out,  and  a 
306.  (a) 6  Mod.  difference  was  endeavoured  to  be  taken  where  the  law  raises  the 
Hoit.  Vide  V'^^^'^^  ^^d  where  it  is  a  special  promise ;  and  that  in  the  first 
head*  of  Pleas  it  should  not  be  needful ;  but  the  court  held  it  necessary  in 
and  Pleadings,  both,  for  the  law  does  not  (c)   create  a  promise  in  any  case 

in  pleading,  but  gives  sufficient  evidence  to  a  jury  to  find  a 

promise. 

But  in  this  action  the  law  requires  no  greater  certainty  in  the 

allegations  than  the  nature  of  the  thing  requires ;  therefore  if  a 

contract  be  made  in  general  terms,  the  declaration  may  likewise 

be 
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be  general.    Henoe  a  quantum  meruit  for  diversa  vestimenta  et 

omnia  alia  materialia  adinde  spectantia^  is  good. 

So  if  in  an  assumpsit  the  plaintiff  declares  that,  in  consideration  5  Bulstr.  z\. 

the  plaintiff  would  find  and  provide  for  a  sick  man  all  such  neces-  adjudged  be- 

saries  as  he  should  want,  the  defendant  assumed  and  promised  ^^2  9^1* 

to   pay,  4*^.,  and   avers   that  he   had   found   him  necessaries  Roll.  R.  173/ 

amounting  to  such  a  sum,  S^c. ;  this  is  a  good  declaration,  with-  S.C.  adjudged; 

out  shewing  in  particular  what  those  necessaries  were,  for  that  and  that  rather 

would  make  the  record  too  prolix.  because  it  was 

'^  alter  verdict. 

Vide  tit.  Error,    Thu  manner  of  declaring  b  certainly  good^  and  every  day's  practice. 

If  in  an  indebitatus  assumpsit  the  plaintiff  declares  that  the  de-  Hob.  5.  ad- 
fendaut  was  indebted  to  the  plaintiff  in  10/.  for  the  (a)  feeding  judged  and  af- 
and  agistment  of  beasts,  and  for  wheat  et  aliis  (ft)  mercimoniis  firmed  upon  a 
perprcedict.  the  defendant  habit,  et  recept. ;  this  is  a  good  declar-  j^^^^^^ 
ation ;  for  though  it  be  not  sufficient  to  say  that  he  was  indebted  Rqh.  r*  s4. 
generally,  because  that  may  be  for  rent  upon  leases,  or  debts  S.C.  adjudged 
upon  specialties,  yet  this  is  certain  enough,  for  as  well  the  wares  »"^  affirmed, 
and  merchandizes,  as  the  pasturing  and  wheat,  are  personal  fortvthw!*^ 
things,  for  which  an  assumpsit  may  be  brought.  Wright  and 

Beale>  Lev.  141.  Sid.  223.  after  verdict  adjudged  good,  and  intended  severed*  upon  a  special 
contract,  (b)  So  an  indeMtatus  lies  pro  opere  per  antra  jfiacto.  Sid.  425.  Vent.  44.  2  Keb. 
552.  Mod.  8.  adjudged.  Pro  pretmio,  on  a  policy  of  insurance.  2  Lev.  153.  [In  an  as" 
9umpnt  on  the  jud^ent  of  a  foreign  court,  it  m  not  necessary  to  state  in  the  declaration  the 

g'ounds  and  cause  of  action  upon  which  the  judgment  was  founded.    Crawford  v.  Whittal, 
ougl.  4.] 

So  in  an  assumpsit  the  plaintiff  declared  pro  opere  et  labare  Carth.  276. 
generally,  without  setting  fortli  what  sort  or  manner  of  work  or  p^^'*^??^  g. 
labour  it  was;  and  though  it  was  objected  that  it  should  be  set  y^  -^'2,  R 
forth  particularly,  so  that  it  may  appear  to  the  court  to  be  lawful  between  Hib- 
work,  yet  the  court  held  it  well  enough;  and  that  the  only  bert  and  Court- 
reason  why  the  plaintiff  is  obliged  to  shew  wherein  the  defendant  ^^^^g  p^^gj j 
is  indebted,  is,  that  it  may  appear  to  the  court  that  it  is  not  a  425.  g*.pl 
debt  on  record  or  specialty  (c),  but  only  upon  simple  contract ;  2  Keb.  552. 
and  any  general  words,  by  which  that  may  be  made  to  appear,  Mod.8.  S.P. 
aresuffident  10  Mod.  si. 

«uc  9UJUMCUU  gg^^   12  Mod. 

16.  250.  508.  324.  Fltzgib.  302.  (c)  For  damages  recovered  in  an  autanpnt,  will  be  no  bar 
to  an  action  of  debt  grounded  on  a  record  or  specialty.  Cro.  Car.  6.  Leon.  155.  Cro. 
Eliz.  242. 

If  in  an  €issumpsit  the  plaintiff  declares,  that  whereas  the  de-  Moor, 854.  ad- 
fendant  had  received  24/.  of  several  persons,  to  the  use  of  the  ^*^®^'  g  q 
plaintiff (<2),  in  consideration  thereof  the  defendant  did  assume  Rcjjudged. 
and  promise  to  pay,  Sfc. ;   this  is  a  good  declaration,  without  {d)  So  an  ui« 
shewing  of  what  persons  in  particular  ne  received  the  money  {e\  debitatw  for 
because  the  consideration  is  executed  (g),  and    not  travers-  ^^y^l^^^ 
able.  (A)  hands  of 

J,  S,  to  the  use  of  the  defendant.  Mod.  42.  adjudged  good  after  verdict ;  and  said, 
they  would  Intend  it  money  lent.  2  Keb.  615.  adjudged,  and  vide  Roll.  R.  391.  Cro.  Jac. 
690.  (e)  So  an  indebitatut  lies  for  40/.  pro  divertit  denar,  summit  ei  prcettiik  ac  pro  dioerns 
denariorum  nimmis  de  ead.  the  plaintiff  recept.  et  habU,  ac  pro  quodam  pecunue  summoy  by  the 
plaintiff  at  the  request  of  the  defendant,  to  J.  S.  tolui^f  without  shewing  in  particular  how 
much  he  was  indebted  for  each  cause,  for  that  b  not  material,  he  being  indebted  so  much  m 
iato.    Cro.  Jac  245.    Yelv.  517.    Brownl.  Ent.  71.    (g)  Where  the  consideration  b  exe* 

B  b  4  cuted 
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cuted,  it  18  only  inducement,  and  needs  not  precisely  be  alleged  as  to  time  or  place.  Cro. 
Eliz.  715.  (&)  The  common  method  now  used  is  to  declare  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  without  mentioning  of  whom,  or  by  whose  hands 
received  j  and  this  is  the  best  method  of  declaring,  as  the  plaintiff  may  give  in  evidence  all 
money  received,  which,  under  a  particular  declaration  could  not  be  done,  if  any  of  the  payers 
ivere  omitted,  lliis  general  form  of  action  is,  in  many  cases,  equivalent  to  a  bill  in  equity,  for 
an  account,  ftc. 

Cro.  Car.  i\s.  If  in  an  assumpsit  the  plaintiff  declares  qvod  cum  there  were 
&ivU  ad*"  several  reckonings  and  accounts  between  the  plaintiff  and  defend- 
judged.  Hetl.  <^^  ^^^  ^^  ^^^^  ^  ^^y^  4"^*  insimtd  computaverunt  for  all  debts, 
106.  I19.S.C.  reckonings,  and  demands,  and  the  defendant  upon  the  said 
wijudged.  account  was  found  to  be  in  arrear  the  sum  of  20/.  in  considera- 

Lafch.  V41 .  ^*^"  whereof  the  defendant  promised  to  pay,  4^c. ;  this  is  a  good 
Palm.  449.'  declaration,  without  shewing  it  was  pro  mercimoniis^  or  other- 
Yelv.  70.  wise,  wherefore  he  should  have  an  account ;  for  an  account  may 

Roil.  R.  396.      be  for  divers  causes,  and  several  matters  and  things  may  be  in- 
*   *  eluded  and  comprised  therein,  which  in  pede  compotiexe  reduced 

to  a  sum  certain,  and  thereupon  being  indebted  to  the  plaintiii^ 
it  is  sufficient  to  ground  an  action. 
5  Mod.  190.  If  in  a  quantum  meruit  for  meat,  Spc.  the  plaintiff  declares  upon 

3^eb^69  ?  promise,  to  pay  so  much  quantum  rationabiliter  valerent ;  this 
S.P.  adjudged.  |s  a  good  declaration,  though  general ;  and  though  objected  that 

it  ought. to  have  been  valebant. 
All.  5.  ad-  If  in  an  assumpsit  the  plaintiff  declares,  that  the  defendant,  in 

^Ma  ch'  100*     consideration  of,  ^c.  inter  alia,  did  assume  to  pay,  4^.  this  is  no 
*"^^  *  good  declaration,  because  he  ought  to  set  forth  the  whole  pro- 

.    mise,  which  is  entire. 
CoKerill  V.  J  But  it  is  now  settled  to  be  sufficient  if  the  plaintiff  states  in 

285 -Md""*  his  declaration  so  much  of  the  contract  as  shews  the  particular 
Tempest  v.  promise,  for  the  breach  of  which  he  complains.  Thus,  where 
Rawling,  the  plaintiff  declared  that  the  defendant  warranted  bacon  sold  to 

13  East  R.  18.  the  plaintiff  to  be  prime  bacon,  and  of  good  quality,  this  was 
HunTVprice  ^^'^  sufficient,  although  it  was  also  part  of  the  warranty  that  the 
6d.  Clarke  v.*  l^^con  was  singed,  and  of  Strangeyoay^s  manufacture :  for  the 
Gray,  6  East,  plaintiff  complained  only  of  the  inferiority  of  the  quality.  But 
564.  the  whole  of  the  consideration  moving  to  the  defendant  must  be 

stated,  for  the  consideration  is  entire,  and  it  must  be  shewn  that 
•  It  is  entirely  performed.  || 
Leneret  v.  [Where  the  plaintiff  declared  upon  two  considerations,  and 

Sc*503  failed  in  a  proper  averment  of  the  performance  of  the  one,  the 

judgment  was  arrested,  for  the  assumpsit  of  the  defendant  must 
be  presumed  to  be  founded  on  the  two  considerations  taken  to- 
gether, 
r^ih"*  ^n  ^^  ^  defendant  undertake  to  pay  money  in  consideration  of  the 

899.  ^'  ^        '   plaintiff's  executing  a  release ;    here  the  release  is  a  condition 

precedent,  and  the  plaintiff  must  aver  that  he  has  executed  a 
release,  or  was  ready  to  do  it,  else  the  declaration  will  be  bad  cm 
demurrer,  and  in  arrest  of  judgment,  if  the  judgment  be  by  de- 
fault ;  though  it  would  be  helped  by  a  verdict. 
Courtney  v.  Where  the  plaintiff  declared  in  consideration  of  a  promise  that 

Rawnf  ill  77*    ^^®  defendant  should  hold  an  estate  clear  of  a  rent-charge  granted 

to  J.  5.,  without  molestation  of  the  plaintiff;  but  did  not  shew 

any 
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any  title  in  himself  to  the  rent-charge,   the  declaration  was  iSalk.964. 
holden  ill  after  verdict ;  for  the  promise,  as  it  stood,  was  a  pro-  ^'^* 
mise  not  to  do  a  thing  which  the  promiser  could  not  do,  and  was 
therefore  merely  nudum  pactttnu 

Where  the  declaration  stated  that  the  defendant  became,  and  Powlet  v. 
was  tenant  to  the  plaintiff  of  a  certain  farm,  in  consideration  Walker, 
whereof  he  undertook  to  manage  it  in  a  husbandlike  manner;  it  *  Term  R;  575. 
was  objected  that  there  was  no  consideration,  because  it  was  not 
alleged  that  the  defendant  had  become  tenant  on  the  terms  of 
cultivating  the  farm  in  a  good  and  husbandlike  manner ;  sed  mm 
allocatur^  for  the  bare  relation  of  landlord  and  tenant  is  a  suffi- 
cient consideration  for  such  a  promise.] 

pBut  a  declaration  stating  that  in  consideration  the  defendant  Brown  v. 
had  become  tenant  to  the  plaintiff,  he  undertook  to  cultivate  in  9  ^"^1  p 
a  particular  mode,  and  to  repair,  is  bad  for  want  of  consider-  55^. 
ation  ;  for  these  obligations  do  not  arise  irom  the  mere  relation  See  s  Barn.  & 
of  landlord  and  tenant  ||  C.  273. 

If  in  an  assumpsit  the  plaintiff  declares,  that  in  consideration  n^^^  gg^ 
the  plaintiff  had  promised  to  deliver  a  cow  to  the  use  of  the  de-  (a)  And  if  in 
fendant,  the  defendant  did  assume  and  promise,  4'^,  this  is  a  such  case  the 
good  declaration,  without  {a)  any  averment  of  the  delivery  of  the  ^^^"3^^.*** 
cow  (d),  because  there  is  promise  for  promise,  {c)  formance,  the 

defendant  can  take  no  issue  thereupon.  Cro.  Eliz.  549.  And  an  ill  averment  will  not  hurt. 
Lev.  8S.  395.  (b)  Where  there  are  mutual  promises  the  plaintiff  need  not  aver  a  performance 
of  hb  part.  Yelv.  134.  Roll.  R.  356.  Vent.  41.  Hardr.  lOS,  105.  March,  75.  Cro.  Eliz. 
703.  Lev.  80.  S93.  Cro.  Eliz.157.  Leon.  186.  Salk.  29.  pi.  50.  (c)  Both  these  promises 
ought  to  be  made  at  the  same  time,  else  diey  will  be  nudapackk  Hob.  88.  Cro.  Eliz.  137. 
Leon.  186. 

[So  also  the  assumpsit  laid  was,  that  the  plain ti£P  had  agreed  to  MartindaleT* 
deliver  so  much  cloth  to  the  defendant,  and  the  defendant  agreed  f^y?'  ^g 
on  a  certain  contingency  happening  to  pay  BL  for  it;  but,  if  the  hqu^  ^  ^i,^ 
contingency  did  not  happen,  it  was  agreed  that  he  was  to  pay  couru  now 
nothing :  the  contingency  did  happen,  and  on  action  brought  the  construe  cove- 
plaintiff  had  a  verdict ;  when  it  was  moved  in  arrest  of  judgment  j*""  ^  ^ 
that  the  plaintiff  had  not  averred  the  delivery  of  the  cloth ;  but  independent 
it  was  resolved  that  this  being  promise  for  promise,  no  such  aver-  according  to 
ment  was  necessary ;  but  if  the  defendant  had  undertaken  to  pay .  the  intention 
i£  plointiS  would  deliver  so  much  cloth,  in  that  case  an  averment  w|<i  meaning 
would  have  been  necessary.]  Ses,  an'd  Ae 
good  sense  of  the  case,  this  cUstinction  would  probably  now  be  rejected.    See  1  Saimd.  520. 
note  4. 

|The  rules  of  law  respecting  conditions  precedent  and  aver- 
ments of  performance  are  clear  and  indisputable,  viz.  that  where 
the  agreements  on  each  side  are  distinct  and  independent  each 
party  may  bring  an  action  against  the  other  for  breach  of  the 
agreement  on  his  part,  without  averring  performance  of  the 
agreement  on  his,  the  plaintiff's,  part*  JBut  where  the  agree- 
ments are  mutually  dependent,  it  is  necessary  for  the  plaintiff  to 
aver  the  performance  of  the  agreement  on  his  part,  in  order  to 
entitle  him  to  an  action  for  breach  of  the  agreement  of  the  de- 
fendant    The  difficulty  lies  solely  in  the  application  of  these 

rules 
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r^les  to  each  particular  case.  As  the  dependency  or  inde- 
pendency of  the  agreements  depends  entirely  on  the  spirit  and 
sense  of  the  instrument  and  the  intention  of  the  parties,  which 
vary  in  every  particular  case,  it  is  obvious  that  technical  rules 
can  hardly  be  laid  down  on  the  subject ;  some  general  rules 
have,  however,  been  extracted  from  the  cases. 
Callonel  ▼•  Ist  Where  two  acts  are  to  be  done  at  the  same  time,  as 

^["^'h  ^^  where  A.  covenants  to  convey  an  estate  to  B.  on  such  a  day,  and 
▼.  Thor^^  ^°  consideration  thereof  B.  covenants  to  pay  A,  a  sum  of  money 
Rid,  171. '  on  the  same  day  (or  on  the  conveyance),  neither  can  maintain 
Lancashire  v.  an  action  without  shewing  performance  of  or  an  offer  to  perform 
^^'/k^^^***  the  agreement  on  his  part,  though  it  is  not  ascertained  which  i^ 
Kingston  v.*  ^  ^^  ^^^  ^^^  ^^  —  Note.  In  contracts  of  sale  and  other  cases 
Preston,  where  the  thini^  to  be  done  and  the  payment  of  the  money  are 

Dougl.  69 1.  concurrent,  the  party  suing  for  the  money  must  shew /i^r^roianc^ 
?°"^Ii^^"  of  the  thing  for  which  the  money  is  to  be  paid,  or  a  tender  and 
Gooddtsonv.'  ^ifi*^  OT  Other  matter  equivalent  to  performance*  But  the 
Nunn,  4  Term  party  suing  for  nonperformance  of  the  other  act  or  matter  need 
R.  761.  Porter  only  aver  a  readiness  to  pay  the  money  on  the  thing  being  done; 
V.  Shep^rd,  (q^  ^^  doing  of  a  thing  for  which  money  is  the  price  virtually 
Mo^v.^    •  precedes  payment. 

Lamb,  7  Term  R.  125.  Glazebrook  ▼.  Woodrow,  8  Term  R.S66.  Peters  v.  Opie,  9  Saund. 
353.  note  5.  French  v.  Campbell,  3  H.  Black.  17S.  Phillips  v.  Fielding,  Ibid.  123.  Holdipp 
V.  Otway,  S  Saund.  106.  Rawson  v.  Johnson,  1  East,  903.  Heard  y.  Wadham,  Ibid,  619. 
Hall  V.  Cazenove,  4  East,  477.  Martin  ▼.  Smith,  6  East,  555.  Cook  ▼.  Jennings,  7  Term  R. 
381.   Ferry  ▼.  Williams,  1  Moo.  498.    1  Saund.  320.  note. 

Dyer  76.  a.  in  2d.  If  a  day  be  appointed  for  payment  of  money,  or  part  of 

™^*  '^^^^  ^^  ^^  ^^^  doing  any  other  act,  and  the  day  is  to  happen  or  may 

r^liTTri  happen  before  the  thing  which  is  the  consideration  of  the  money 

1  Ld.Raym'.  or  other  act  is  to  be  performed,  an  action  may  be  brought  for 

665.  1  Lutw.  the  money,  or  not  doing  such  other  act,  without  any  averment  of 

950. 19  Mod.  performance  by  the  plaintiff,  for  it  appears  that  the  party  relied 

^tl*  t2*!!!!^«  upon  his  remedy,  and  did  not  intend  to  make  the  performance  a 

177.  lerry  »•       ■    i»^.  X     . 

Duntze,  8  H.    condition  precedent. 

Black.  389.   Smith  v.  Woodhouse,  9  New  R.  S3S. 

1  Salk.  171.  Sd.  But  when  a  day  is  appointed  for  the  payment  of  money,  JjrCf 

I  Ld.  Raym.  and  the  day  is  to  happen  after  the  thing  which  is  the  con- 
w^i'  ^"s  Eii^  sideration  of  the  money,  4v.  b  to  be  performed,  no  action  can  be 
479.'^bbonv!  i^aintained  for  the  money,  4*^.  before  performance  by  the  plaintiS 
Mendes,  9  Barn.  &  A.  17.    1  Saund.  390.  b. 

Boone  ▼.  Eyre,  4th.  Where  an  agreement  goes  only  to  part  of  the  consider* 
1  H.  Black.  ^Qj^  QQ  i^^  sides,  and  a  breach  of  such  agreement  may  be 
Ihike^ofSt  P^^  ^^^  ^  damages,  it  is  an  independent  agreement,  and  an 
Albans  v.  action  may  be  maintained  for  a  breach  of  the  agreement  on  the 
Shore,  Ibid,  defendant's  part,  without  averring  a  performance  by  the  plaintiff; 
279.  Campbell  j^  other  words,  if  the  substantial  part  of  the  consideration  has 
6TennR.57o.  been  performed  by  the  plaintiff,  he  shall  not  be  barred  from 
Ritchie  v.  At-'  suing  for  his  recompence  on  account  of  his  nonperformance  of 
kinson,  any  subordinate  stipulation,  but  such  nonperformance  may  be 

H  ^  df  ^^'    compensated  in  dainages  to  the  defendant  in  a  cross  action. 

Geddi»,loEast,555.    Davidson  v.  Qwynne,  19  East,  389.    Storer  v.  Gordon,  3  Maule  ft  8. 
308.    PothergiU  v.  Walton,  9  Moo.  630. 

5th.  But 
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5th.  Bat  where  mutual  covenants  go  to  the  whole  consider-  j^^  ^^ 
ation  on  both  sides,  they  are  mutual  conditions,  and  perform-  Large  v. 
ance  must  be  averred ;  in  other  words^  if  the  plaintiff  does  not  Cheshire, 
shew  performance  of  that  which  is  the  substantial  and  essential  a^^'  ^  mL. 
part  of  the  consideration,  he  cannot  recover  his  recompenccQ        ^g^  Pleadiagt^ 
(B)  Vol.  VI.  ag  to  dependent  and  independent  covenants ;  and  1  Will.  Saund.  320.  noUt. 

Assumpsit  on  an  agreement  to  forfeit  a  deposit  of  five  guineas,  Luxton  ▼. 
and  to  pay  a  further  sum  of  10/.,  if  the  defendant  did  not  accept  ^^i°^°> 
the  possession  of  certain  premises  from  the  plaintiff,  and  also     ^"^ 
pay  for  certain  fixtures  therein  at  a  £iir  appraisement  by  two 
appraisers*     In  an  action  on  this  agreement,  it  was  adjudged  on 
a  special  demurrer,  that  the  declaration  was  ill,  because  the 
plaintiff  had  not  shewn  his  right  to  the  premises,  so  that  he 
could  have  delivered  possession  according  to  his  agreement,  and 
as  each  was  to  name  an  appraiser,  that  he  had  named  one. 

I  So  also  where  conditions  of  sale  stipulated  that  the  purchaser  Phillips  v. 
should  pay  down  a  deposit,  and  pay  the  remainder  of  the  pur-  Fielding,  s  H. 
chase-money  at  a  certain  time  on  havine  a  good  title,  and  that  Black,  i^s.; 
he  should  have  a  proper  surrender  oi  the  estate  (being  copy-  ofSt-Alban's 
hold),  on  payment  of  the  remainder  of  the  purchase-money,  in  ▼.  Shore,  i  H. 
an  action  by  the  vendor  for  nonfulfilment  of  the  conditions  by  a  Black.  370. 
purchase,  the  declaration  merely  alleging  that  the  plaintiff  bad 
been  always  ready  and  willing,  and  firequently  offered  to  make  a 
good  title,  and  to  make  a  proper  surrender,  on  payment  of  the 
purchase-money,  was  held  insufficient  on  demurrer ;  for  it  should 
have  alleged  that  the  plaintiff  actually  made  a  good  title,  and 
made  a  surrender  of  the  estate,  or  a  tender  and  refusal  of 
such  surrender ;  and  it  should  also  have  shewn  what  title  the 
seller  had« 

But  where  the  vendor  averred  that  he  was  seised  in  fee,  and  Martin  t. 
that  the  tide  to  the  land  was  made  (rood,  perfect,  and  satisfactory  Smith,  oEasi; 
to  the  defendant,  and  that  he  had  always  been  ready  and  willinj^  ^^  and  see 
and  offered  to  convey  to  the  defendant,  this  was,  on  demurrer,  Wimams, 
held  a  sufficient  averment  of  performance  cm  the  part  of  the  i  Moo.  498. 
plaintiff  to  entitle  him  to  recover  against  the  vendee  for  not  Sug.  Vend.ft 
completing  the  purchase ;  for  the  allegations  that  the  plaintiff  on^pfli^S* 
was  seised  in  fee,  and  that  the  title  was  made  good  and  satis- 
&ctory'to  the  defendant,  distinguished  this  from  the  last  case; 
and  the  court  seemed  of  opinion,  that  a  vendor  need  not  set  out 
his  tide  on  the  record,  and  it  is  not  the  {Hractice  to  do  so.] 

In  assumpsit  on  an  agreement  to  pay  SO/.,  in  consideration  of  Gre^ry  y. 
the  plaintiff's  relinquishing  a  rent-charge  to  the  defendant,  the  ^,?^''  ^^« 
pUiintiff  averred  that  he  did  relinquish  the  rent,  and  did  not  ^^  ^^*' 
claim  it;  but  the  judgment  was  arrested,  because  he  did  not 
shew  iow  he  had  relinquished  the  rent,  for  it  might  be  by  words, 
which  was  no  dbcharge. 

The  defendant  promised  to  deliver  a  horse  to  the  plaintifi^  on  Atisdn  v.  Jer-* 
the  plaintiff's  becoming  bound  to  him  by  writing  obligatory  in  ]J^"^  ^^  ®^ 
11/. ;  the  plaintiff  in  his  declaration  only  averred  his  offer  to  be- 
come bound,  upon  which,  judgment  was  arrested;  for  ne  should 
have  averred  a  tender  of  the  bond  ready  sealed  to  the  defendant, 

and 
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and  also  the  sum  he  was  bound  in,  that  the  court  might  judge  of 

theperformance. 
Marriot  ▼.  Lit-  Where  the  plaintiff  declared  for  money  leTii  by  him  to  one 
ter,  s  Wilt.  J,  S.9  at  the  request  of  the  defendant,  the  judgment  was  arrested, 
^^AnSlw?*^  for  the  word  lent  is  a  technical  term,  and  imports  a  loan  toJ.S.; 
I'Salk.  25^  ^  ^9  ^  ^^  ^^^  debtor,  and  therefore  the  defendant  could  not 
But  a  declar»-  also  be  the  debtor ;  for  there  cannot  be  a  double  debt  on  a  single 
tlon  for  money  loan.  But  it  had  been  otherwise  if  the  plaintiff  had  declared  for 
^^^*jj!**^  money  delivered  to  such  a  person  at  the  defendant's  request;  for 
at  his  nqMt^  ^^^  ^^  ^^^^  would  have  been  to  the  defendant  himself.] 
18  good;  for  a  loan  to  the  wife,  at  the  husband's  request,  it  a  loan  to  the  husband  himself. 
Stevenson  v.  Hardy,  5  Wilt.  988.    s  Black.  R.  878.  S.  C. 

11(6)  Where  Indebitatus  Assumpsit  lies,  and  where  the 

Declaration  must  be  special. 

Tl^HEREVER  the  consideration  on  the  part  of  the  plaintiff  is 
executed,  and  the  thing  to  be  done  on  the  defendant's  part 
is  mere  payment  of  a  sum  of  money  due  immediately,  or  where 
money  is  paid  on  a  contract  which  is  rescinded,  so  that  de* 
fendant  has  no  right  to  retain  it,  this  constitutes  a  debt  for  which 
the  plaintiff  may  declare  in  the  general  count,  on  an  itidelntatus 
assumpsit.  Anciently,  (see  Cro.  Jac.  690.  245.  Cro.  Car.  6.)  the 
count  in  such  case  was  special,  (like  the  forms,  1  Saund.  R.  267. 
2  Saund.  350.)  stating  the  consideration  as  executory,  the  pro- 
mise, the  plaintiff's  performance,  and  the  defendant's  breach ; 
but  since  that  period  the  indebitatus  count  has  grown  by  degrees 
into  use,  though  at  first  regarded  with  jealousy  by  Lord  Holt 
and  other  eminent  judges.  (See  2  Stra.  933.  12  Mod.  324.) 
1  Chitt.  on  Thus  where  real  property  has  been  sold,  and  conveyed  with- 

Plead.  338. ;     out  any  contract  under  seal  for  payment  of  the  price,  or  where  it 
butsee2  iUi.   y^^  heea  enjoyed  by  the  defendant  as  tenant  without  a  lease,  or 
8TttTOlt3S7.  hy  his  under-tenant;  the  price  in  the  former  case,  and  the  rent  in 
4  Taunt.  43.      the  latter,  may  be  recovered  in  indebitatus  assumpsit. 
Poulter  V.  So  also  if  goods  are  sold  and  actually  delivered  to  the  de- 

Killingbeck,  fendant  the  price,  if  due,  in  money,  may  be  recovered  on  this 
1  Bos.  &  Pull,  count ;  and  this,  though  the  price  is  settled  by  third  parties. 
Leeib  v?Buru  Thus  where  the  plaintiff  let  to  the  defendant  land  rent  free,  on 
rows,  IS  East,  condition  that  the  plaintiff  should  have  a  moiety  of  the  crops,  and 
1.  while  the  crop  of  the  second  year  was  on  the  ground,  it  was  ap- 

praised for  both  parties  and  taken  by  defendant;  it  was  held,  that 
the  plaintiff  mignt  recover  his  moiety  of  the  value  in  indebitatus 
assumpsit  for  crops,  4*c.  sold ;  for  by  the  appraisement  the  special 
agreement  was  executed,  and  a  price  fixed  at  which  the  defends 
ant  boueht  the  plaintiff's  moiety. 
Nealv.Viney,       But  if  a  party  by  one  agreement  engage  to  accept  an  assign- 
^  9^^'^^^*'  ment.of  a  lease  of  a  farm,  and  also  to  take  the  fixtures,  crops, 
a  Moo.  28.       ^*  ^^  ^  valuation,  and  he  is  let  into  the  possession  of  the  fixtures, 
6Moo!iH.      Aod  the  crops  are  valued  to  him,  but  the  lease  is  not  assigned 

by  the  vendor,  the  vendor  cannot  recover  the  price  of  the  crops 

and 
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and  fixtures  in  indebitatus  assumpsit^  but  roust  dedare  specudly 
on  the  agreement,  which  is  entire  and  cannot  be  divided. 

If  goods  are  sold  on  credit,  as  where  sold  to  be  paid  for  Mu«en  ▼. 

in  three  months  by  a  bill  at   two  months,  the  vendor  cannot  |4l^^i)|,^^ 

bring  indebitatus  assumpsit  before  the  five  months  expire;  his  y. Solomon* 

remedy  before  that  period,  if  the  vendee  does  not  give  the  bill,  son,  5  Boi.  & 

is  by  a  special  assumpsit  for  not  paying  by  a  bill.  u"^^*  *®*' 

Daperoy»  9  East,  498.   Lee  v.  Risdon,  S  Marsh.  495.   7  Taunt  188.;   but  see  Hickling  v. 
Hardy,  1  Moo.  61.    Brooke  v.  White,  1  New  R.  330.    Marshall  v.  Poole,  13  East,  98. 

And  though  the  goods  may  have  been  purchased  fraudu-  Ferguson  v. 
lently,  and  with  intent  not  to  pay  for  them,  still  the  vendor  Carrington, 
cannot  mdntain  indebitatus    assumpsit  if  the  credit  has  not  9Bani.&C,39. 
expired. 

But  at  the  expiration  of  the  period  of  credit,  the  debt  being 
due  in  money,  indebitatus  assumpsit  may  be  maintained  for  it. 

And  so  if  the  goods  are  sold  to  be  paid  for  at  the  end  of  three  Ntckson  v. 
months,  the  vendor  agreeing,  if  the  vendee  wish  for  further  Jenon, 
time,  to  take  his  bill  at  three  months  more,  here  if  the  bill  is  not  gS*"**  ?*j' 
given,  the  vendor  may  bring  indebitatus  assumpsit  at  the  end  of 
the  first  three  months ;  for  the  extension  of  time  is  expressly  con- 
ditional on  the  vendee  giving  a  bill. 

So  also,  if  the  goods  sold  are  to  be  paid  for,  pardy  in  money,  1  Ho1t'sR.i79. 
and  partly  in  g(KKls,  the  declaration  must  be  on  the  special  ^®'**®^Ln_ 
agreement ;  but  if  the  goods  to  be  ^ven  in  exchange  are  de-  ^  q*  ^^^ 
livered  to  the  vendor,  and  the  money  only  remain  unpaid,  this 
may  be  recovered  in  assumpsit  for  goods  sold  and  delivered. 

And  where  the  goods  sold  were  to  be  paid  for  at  a  fixed  price,  Fors^  v. 
but  it  was  agreed  that  the  vendor  should  take  other  goods  at  a  *^^^  ^ 
stipulated  sum  in  part  of  such  price,  on  failure  of  the  vendee  to  4^^      * 
ddiver  such  goods.  Lord  Ellenborough  held  that  a  contract  re- 
sulted to  pay  the  whole  in  money. 

And  if  two  tradesmen  agree  to  supply  each  other  on  the  foot-  Ingram  v. 
ing  of  goods  for  goods,  and  a  balance  is  struck  between  them,  ?^  ?'  .^i. 

.1  .     1     1  1  J  •  1  OtaTK,  183. 

this  balance  may  be  recovered  m  money. 

Where  the  sale  is  complete,  but  there  has  been  no  actual  r*'?^^^'.  . 
delivery,  the  price  may  still  be  recovered  in  indebitatus  assumpsit  ^^^^^mu 
for  goods  bargained  and  sold,  if  the  vendor  was  ready  to  deliver,  v.Suw'env^^ 
unless  the  contract  stipulated  that  the  delivery  was  to  precede  1  Camp.  109. 
payment     But  the  property  must  have  xxsted  in  the  defendant,  *  Barn.  &  C 
or  the  vendor  cannot  maintain  this  action.  8^.283.  *^* 

And  this  was  so  held  by  EUenboi^ough  C.  J.  even  after  a  resak  Mertens  v. 
of  the  goods  by  the  vendor,  who  brought  his  action  merely  to  ^^^\stx 
recover  the  loss  on  the  resale;  and  when  it  was  objected  that  the     ^ 
vendor  in  order  to  recover,  ought  to  have  the  goods  ready  to 
deliver  to  the  defendant,  his  lordship  said  the  defendant  might 
maintain  trover  for  them  against  the  vendor. 

However,  the  Court  of  Common  Pleas  subsequendy  departed  H^jedom  v. 
from  this  doctrine,  and  in  such  cases  it  is  always  usual  to  have  «j|^L*  |^^ 

a  special 
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Hopkins  V.       a  spedal  eoQiit  for  not  acoeptmg  and  pay tng  for  the  goo^    And 
Vauehan,  it  is  decided  that  a  vendee  cannot  be  held  to  bial  for  goods 

sw.     ^'        bargamed  and  sold. 

ligbtfoot  And  so  if  a  defendant  fail  to  perform  a  contract  to  transfer 

T.  Creed,  stock  on  a  certain  day,  the  plaintiff  must  declare  specially  for 

9Moo.R.s50.  nonperformance  of  the  contract,  and  cannot,  by  purchasing  the 

stock  in  the  market,  recover  the  difference  in  price,  as  money 
paid  to  the  defendant's  use. 
Hill  V.  Perrott,  Where  the  defendant  iraudulently  procured  the  plaintiff  to  sell 
3  Taunt.  274.;  goods  to  a  third  person  for  a  bill  to  be  ffiven  by  the  defendant, 
1^  Camneton  ^°^  indorsed  by  the  vendee,  and  the  defendant  immediately  got 
9  Bam.  &C. '  ^^^  goods  into  his  own  hands,  it  was  held  that  the  plaintiff  might 
59.  bring  indebitatus  assumpsit  against  him  for  the  price ;  for  the  goods 

being  in  his  possession  unaccounted  for,  the  law  raised  an 

assumpsit  to  pay  for  them ;  and  the  defendant  could  not  set  up 

the  contract,  since  that  would  be  taking  advantage  of  hb  own 

fraud. 

Read  v.  But  Lord  Ellenbarough  in  a  similar  case,  held  that  indebitatus 

Htttchinson,      assitmpsit  would  not  lie;  but  in  this  case  it  was  expressly  pro- 

3  Camp.  5    .     yi^^  ^^|.  1^  recourse  was  to  be  had  to  the  buyer  if  the  bill 

was  not  paid. 
iTenm-R.iJS.       Where  the  plaintiff  has  a  power  of  rescinding  the  contract, 

and  does  so,  or  where  it  is  rescinded  by  mutual  agreement  of  the 
parties,  the  plaintiff  may  recover  back,  in  indebitatus  asswnp^ 
siif  any  money  which  he  has  paid  on  the  contract;  but  if  the 
contract  is  stiU  open,  the  plaintiff  cannot  recover  the  money  as 
money  had  and  received^  but  must  declare  specially  for  the 
damage  sustained. 
Towers  v.  Thus  where  the  plaintiff  paid  ten  guineas  to  the  defendant  for 

iT^^FLiss   ^  ^^^^  A°^  harness,  on  condition  to  be  returned  if  the  plaintiff's 

wife  did  not  approve  of  it,  and  the  wife  not  approving  it  was  re- 
turned to  the  defendant,  who  refused  to  receive  it ;  it  was  held, 
that  the  plaintiff  might  recover  the  money  back  as  money  had 
and  received,  the  contract  being  at  an  end,  according  to  the 
original  terms  of  it. 
Gflei  V.  Ed^  So  if  the  defendant  by  his  own  act  prevent  the  complete  per- 

wardf,7Term   fonnance  of  an  airreement  made  with  the  plaintiff  the  latter 
'R.  181.x  and  ^     i  ^^  -j  '^i    j        j  •     j 

'  iee  Cooke  ▼.     ^^7  recover  back  any  money  paid,  as  money  had  and  received 

Muustone,  '     to  his  use. 
.  1  New  R.  551. 

We«ton  V.  In  cases  of  warranty  of  horses  or  goods,  if  the  vendee  accept 

Doud^R  24     *^^°^  back,  on  their  being  returned  by  the  vendor,  the  latter 

may  recover  back  the  price  paid,  as  money  had  and  received  to 

his  use. 
Power  V.  But  if  they  are  not  returned,  or  the  vendee  refuses  to  accept 

Wells,  Ibid,      them,  then  the  vendor's  claim  is  for  damages  for  breach  of  the 

warranty,  and  in  that  case  his  declaration  must  be  special. 
Fortane  v.  ^^d  this  last  is  the  case,  although  the  vendor  after  the  sale 

^  ^™'         saids  if  the  horse  was   unsound  he  would  take  it  back,   and 

return 
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retam  the  money;  for  this  is  no  abandonment  of  the  original  9Camp.4i6. 

R.  274.;  and  see  Ellis  v.  Mordmer,  1  New  R.  S57* 

In  order  to  the  rescinding  of  a  contract,  it  is  necessary  that 
both  parties  should  be  put  m  statu  quo;  and  therefore  a  party 
can  not  recover  back  his  money,  as  money  had  and  received, 
where  he  has  derived  a  partial  benefit  from  the  contract,  but  in 
such  cases  he  can  only  recover  damages  on  a  special  count 

Thus,  where  the  plaintiff  agreed  to  take  a  lease  from  de^  Hunt  v.  Silk, 
fendant  of  certain  premises,  to  be  executed  in  ten  days,  and  the  5  East  R.  449. 
premises  to  be  put  in  repair  by  the  defendant  before  that  time, 
and  the  plaintiff  paid  lOL  on  the  agreement,  and  took  immediate 
possession,  but  the  defendant  did  not  repair  the  premises  ac- 
cording to  the  agreement ;  it  was  held,  that  the  plaintiff  could 
not,  by  quitting  the  premises,  rescind  the  contract  so  as  to 
recover  back  his  money  as  money  had  and  received,  since  he 
had  received  benefit  from  his  occupation  of  the  house. 

So,  where  the  plaintiff  had  paid  money  to  the  defendant,  for  Taylor  v. 
permission  solely  to  enjoy  a  patent  of  the  defendant,  for  an  Hare,  1  New 
invention  which  tmmed  out  not  to  be  new,  the  plaintiff  was  not  ^'  ^^^* 
allowed  to  recover  back   his  pa]anents  as   money  had  and 
received,  since  he  had  had  a  beneficial  enjoyment  of  the  patent 

In  cases  of  special  contracts  for  building  and  *  performing  Bull.  N.  P. 
work  and  labour,  if  the  work  and  labour  is  executed  according  139.  1  Wils. 
to  the  agreement,  and  the  payment  is  to  be  made  in  money,  the  ^'^'  .^'**^  ^' 
plaintiff  may  recover  on  the  indebitatus  counts;  but  if  the  pav-  3 f aunt! 51. 
ment  is  to  be  made  in  a  particular  manner,  as  by  bills,  and  the  Burn  v. 
time  of  credit  has  not  expired,  the  declaration  must  be  special :  Miner, 
and  if  the  work,  4v.  is  not  done  according  to  the  contract,  (that  ^^^^'  ^d^' 
is,  being  different  in  nature,  and  not  merely  of  inferior  quality,)  i^^  TlsLt.^ 
the  plaintiff  cannot  recover  either  on  a  special  count  or  on  the  479.  Cooky. 
indebitatus  assumpsit ;  unless,  indeed,  the  defendant  has  acqui-  Munstone, 
esced  in  the  deviation,  either  by  using  the  work  or  seeing  it  go  i^^     ^^*' 
on  and  not  objecting.  Godfrey^' 

1  Stark.  R.  875.  Holt  N.  P.  C.  236, ;  and  see  1  Bam.  &  C.  704. 

And  where  a  party  engages  to  work  on  a  continuing  contract,  Hulle  v. 
and  it  is  specially  provided  that  no  wages  are  to  be  paid  till  com-  H^htman, 
pletion  of  the  service,  although  he  is  prevented  completing  the  gec^Carr  &' 
service  by  the  wrongful  act  of  the  defendant,  he  cannot  recover  p.sos.  9  Bam* 
wages  pro  rata  in  indebitatus  assumpsit;   but  his  remedy  is  &C.99. 
either  on  the  special  agreement,  or  for  the  tort  of   the  de- 
fendant 

So  also  where  the  plaintiff,  a  mariner,   agrees  by  articles  Evaot  v.  Ben* 
under  seal,  executed  by  the  captain  of  a  ship,  to  serve  faithfully  "«^  *  Camp, 
on  board  the  ship  for  a  certain  voyage,  in  consideration  of    •'^* 
which,  the  plaintiff  and  the  other  mariners  are  to  receive  a 
certain  share  of  the  proceeds  of  the  cargo  when  sold  on  the 
ship's  return,  and  the  defendant,  as  owner,  is  appointed  agent  to 
sell  the  car^o  on  behalf  of  all  parties,  the  plaintiff  cannot,  on 
proving  a  sale  by  the  defendant,  and  that  the  proceeds  are  in  his 

hands. 
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hands,  recover  his  share  in  assumpsit  for  money  had  and  received, 
unless  there  has  been  an  acknowledgment  of  the  plaintiff's  faith- 
fully serving  according  to  the  contract ;  but  his  remedy  is  on  the 
special  contract. 
Protttingv.  But  where  the  defendant  acknowledges  to  the  plaintiff  the 

8  iSunt  688  •  ^^^V^  °f  ^  S"™  °^  money  on  his  account,  and  promises  to 
endseeTeale'  account  for  it,  there  the  plaintiff  can  recover  either  on  the  count 
V.  Auty,  for  money  had  and  received,  or  on  the  account  stated,  without 

4  Moo.  R.  542.  going  into  the  transactions  out  of  which  the  receipt  of  the 

money  arose. 
Gandell  v.  However,  a  servant  at  a  yearly  salary,  payable  quarterly,  if 

Poiitigny,  discharged  in  the  middle  of  the  quarter,  and  paid  up  to  his 
*  Camp.  375.  discharge,  may  recover  wages  for  the  remainder  of  the  quarter 
198^  amUee  '"^  indeoitatus  assumpsit^  having  tendered  his  services  for  such 
Collins  V.  time. 

Price,  5  Bing.  152. 

Eardley  ▼.  And  if  a  schoolmaster  stipulate  on  receiving  a  boy,  that  if  he 

R5%^^^     is  removed  without  a  quarter's  notice  a  quarter's  salary  extra  is 

to  be  paid,  he  may  recover  such  extra  quarter's  salary  on  the 

indebitatus  counts  for  board,  lodging,  and  tuition ;  for  uie  extra 

sum  may  be  considered  an  addition  to  the  salary  for  the  last 

quarter  the  boy  remains,  payable  on  the  event  of  notice  not 

being  given. 

WdU  V.  Where  the  defendant  signs  a  joint  and  several  note,  merely  as 

3  Mc«'79  •      surety  for  another,  the  payee's  only  remedy  is  by  a  count  on  the 

and  see  GilA     ^^^^ »  ^"^  ^^  cannot  recover  on  the  indebitatus  count  on  an  ao- 

ton  V.  Minet,    count  stated,  since  the  debt  is  due  from  the  other  party,  and  not 

1 H.  Black.       from  the  defendant. 

569. 

Mines  v.  ^"^  ^^  ^'^^  '^^  ^^^^^  ^^  ^  written  guarantee  to  be  answerable 

Sculthorpe,       for  goods  sold  to  a  third  party,  the  declaration  must  be  special. 

2  Camp.  214.  See  4  Dow.  &  Ry.  245. 

I^owles  V.  An  acknowledgment  of  a  single  item  of  debt  due  from  de- 

\V^^^hoAQ     fendant  to  plaintiff  is  sufficient  to  support  a  count  on  an  account 

Hi^hmore  v.      siaiea.  g 

Primrose^  5  Maule  &  S.  6S. 

(H)  What  may  be  pleaded  as  a  good  Discharge  and 

Performance  of  the  Promise. 

Vide  head  of  A  ^  assumpsit  is  an  tuition  founded  on  a  contract,  the  nonper- 
Pleoi  and  formance  of  which  is  a  fraud  and  injury  to  the  plaintiff;  and 

PUadin^t.  therefore  the  defendant  must  shew  that  there  was  no  contract,  or 
Jf^^^  ""■  that  the  contract  was  void  and  without  consideration,  or  that  he 
turefk  rdease,  ^^^  performed  it,  and  is  therefore  discharged, 
the  statute  of  limitations,  or  more  money  lost  at  gaming  than  the  statute  allows,  are  good 
bars.  Vide  the  several  titles ;  and  where  tiiey  must  be  pleaded,  or  may  be  given  in  evidence, 
title  Epidenee.  [The  general  issue  to  this  action  is,  *'  that  the  defendant  did  not  undertake 
and  promise  in  manner  and  form  alleged."  But  as  the  action  is  an  action  o{  trespass  upon  the 
case,  the  plea  of  "  not  guilty"  was  formerly  used  as  the  j^eneral  issue.  EIrington  v.  Doshant, 
1  Lev.  14S.,  and  it  is  stul  effectual  after  verdict,  though  it  will  not  be  allowed  on  demurrer. 
Manham  ▼.  Oibbs,  Ga.  temp.  Hardw»  1 75.    t  Stra^  lOlff .  S.  C.] 

If 
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If  in  a  quoMium  meruit  for  medicines,  the  defendant  pleads  that  March,  77. 
he  had  paid  the  plaintiff  (a),  M.  et  tatUos  denariorum  summaSy  («)  in  ««  «*• 
as  the  said  medicines  were  worth,  without  shewing  what  sum  }^^^  ^^j, 
in  certain  he  hath  paid  (ft) ;  this  is  no  good  plea.  laid  out,  the 

plaintiff  avers  that  he  laid  outS7#.;  and  the  defendant  pleads  that  he  had  paid  all  fees  and 
money  laid  out,  without  shewing  what  he  had  paid.  Rob.  Ent  66.  {b)  Where  the  defendant 
mgr  plead  generally,  that  the  plaintiff  exoneravU  eum  of  the  said  promise.  Cro.  Car.  585, 
9  Roll.  Abr.  408.  pi.  1.  (c)  Qu.  If  on  special  demurrer  soch  plea  is  not  bad,  as  amounting  to 
the  general  issued 

If  in  an  assumpsit  the  plainti£P  declares  that  the  defendant  did  March,  loo. 
assume  and  promise  to  pay  to  the  plaintiff  so  much  money,  and  *^"r  Iverdkt 
also  to  carry  away  certain  wood  before  such  a  day ;  the  de&ndant  f^^  the  plain- 
as  to  the  money  cannot  plead  that  he  paid  it,  and  as  to  the  car-  tiff  upon  non 
tinge  of  the  wood  turn  assumpsit  (d);  for  the  promise  being  {e)  auumpHi,  a 
enfire  cannot  be  apportioned,  (g)  jj^Pj^'  ^^^ 

(d)  Brownl.  Ent.  56, 59.  In  an  auumpiit  to  pay  94f .  per  hogshead  for  ale,  &c.  the  plaintiff 
shewsy  Kceiy  48«.  was  due  to  him  $ecvndum  ratam  prtedict^  Sec  and  the  defendant  quoad  9i%,, 
de.  Sec  pleads  fi<m  auumpnt^  and  as  to  the  residue  a  tender,  and  thereupon  issue  is  joined , 
and  vide  Thomp.  Ent.  66.  Rob.  Ent.  40.  {e)  *  The  defendant  pleads  the  promise  was  con- 
ditional, and  traverses  that  it  was  absolute  as  the  plaintiff  had  declared.  Thomp.  Ent.  74. 
Rob.  Ent.  97.f  C?)  Qu,  Therefore,  if  he  should  not  have  pleaded  n<m  Mtumpiit  to  the  whole  ? 
|On  the  ^neral  issue  the  defendant  might  shew  payment  of  the  money,  and  also  object  to  the 
variance  m  case  the  plaintiff  did  not  prove  a  promise  both  to  pay  the  money  and  carry  the 
wood,  as  laid  in  the  declaration.|| 

*  N<m  auumptU  to  part,  and  tender  to  the  residue,  is  good. 

f  Qiu  If  such  plea  is  good,  if  it  does  not  amount  to  the  general  issue,  and  if  the  general  issue 
would  not  have  been  the  proper  plea? 

If  the  plaintiff  declares  upon  an  indebitatus  assumpsit^  and  upon  ^  ^i^^^  43^  44^ 
a  quantum  meruit,  and  the  defendant  pleads,  that  afler  the  said  adjudged. 
several  promises  made,  and  before  the  action  brought,  the  plain-  Milward  and 
tiff  and  defendant  came  to  an  account  concerning  divers  sums  of  |"^^^205. 
money,  and  that  the  defendant  was  fonnd  in  arrear  to  the  plain-  s.C.  adjudged* 
tiff  SO/.;  and  thereupon,  in  consideration  that  the  defendant  pro-  But  Nwrtk 
mised  to  pay  the  said  SOZ.,  the  plaintiff  likewise  promised  to  C;^-  ^^^^^^ 
release  and  acquit  the  defendant  of  all  demands ;  this  is  a  good  ^^creVad  been 
plea,  for  by  the  account  the  first  contract  is  merged.  but  one  debt 

between  them,  the  entry  into  an  account  for  that  would  not  determine  the  contract.  Vide 
Ld.  Rayro.  680.  [A  stated  account  is  no  plea  to  a  debt  on  simple  contract ;  for  both  being 
equal,  the  latter  is  not  merg^  in  the  ^rmer.  Roads  v.  Barnes,  1  Burr.  9.  1  Black.  R.  65. 
But  a  plea  that  the  defendant  indoned  a  promissory  note,  of  which  he  was  the  payee,  to  the 
plaintiff  **  for  and  on  account  of  the  debt,*'  is  good.  Kearslake  v.  Morgan,  5Tcmi  R.  513. 
So  is  a  plea  that  the  plaintiff  and  defendant  accounted  together;  and  that  the  defendant  drew 
a  bill  ot  exchange  upon  himself  in  favour  of  the  plaintifi  for  the  sum  he  was  found  in  arrear, 
and  delivered  it  to  the  plaintiff.  Richardson  v.  Rickman,  J9.  A.  M.  16  G.  5.  cited  in  5  Term 
R.  51 7.]    i|See  tit.  Accord  md  Satitfaciioiui 

The  defendant  cannot  plead  that  he  revoked  his  promise ;  as  ^^, A^'*  ^J' 
if  ^.  is  m  execution  at  the  suit  of  B^  and  J.  &  desires  B.  to  let  l^p^ndji^^! 
him  go  at  large,  and  that  he  will  satisfy  him ;  to  which  B.  agrees,  cVo.  Jac.  46S. 
though  tZ  &9  before  any  thing  is  done  in  pursuance  of  this  pro*  S.C.  adjudged, 
mise  and  agreement,  comes  to  B.  and  tells  him,  tliat  he  revokes 
his  promise,  and  that  he  will  not  stand  to  it;  yet  such  revocation 
cannot  be  pleaded  in  bar  to  the  action. 

So  if  in  an  assumpsit  the  plabtiff  declares,  that  in  consideration  fjf^^ftr 
tbeplaintiff  would  solicit  a  business  for  the  defendant,  which  he  JJJJJJhow 

V01-  J.  C  c  had 
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and  Beech,  had  with  «/.  S.  etjinem  adinde  paneret,  the  defendant  did  as- 
upon  a  writ  of  ^jxme,  <Jr.  and  that  he  had  solicited  and  employed  much  care  and 
Scacc,  and  *  pains,  ^c,  but  before  he  could /inem  adinde  ponere,  the  defendant 
the  first  judg-  countermanded  him,  the  action  lies;  though  it  was  objected, 
ment  affirmed  that  such  employment  is  always  countermandable ;  and  if  the 
accordingly,      plaintiff  had  bestowed  pains,  and  in  part  done  the  thing  before 

the  countermand,  he  might  have  had  a  quantum  meruit  for  what 
he  had  done,  but  not  an  assumpsit  for  the  whole ;  yet  it  was  re- 
solved by  the  court,  that  if  after  part  done  the  detendant  coun- 
termands it,  the  plaintiff  shall  have  an  action  for  the  whole,  and 
upon  the  trial  the  jury  ought  to  give  as  much  in  damages  as  the 
business  done  deserves. 
Telv.  82.  If  A^  being  possessed  of  a  horse,  lends  him  to  jB.,  and  B»  as- 

Shelbur  and  sumes  and  promises  to  re-deliver  the  horse  to  ^.  by  a  day,  be- 
Hi^dee?  2  Roll  ^®''®  which  day  the  true  owner  of  the  horse,  cofitra  voluniatem  R.^ 
R.  Like  point'  takes  him  from  B.  (a) ;  this  matter,  by  reason  of  the  precedent 
point  c/um/a-  property,  is  quasi  an  eviction  of  the  horse  from  the  possession  of 
^^'  h^  ^A      ^'^  *^"^  ^^^^  discharge  B.  of  his  promise,  (ft) 

Jones,  179.  (b)  If  one  assumes  to  purchase  lands  at  the  best  price  he  can»  the  promise  to  pur- 
chase is  absolute;  but  the  price  must  be  as  reasonable  as  he  can.  Iiev.3. per  TwUden.  But 
per  Foster  C.  J.  —  he  is  not  bound  to  purchase  unless  the  owner  will  sell. 
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Latab.  Eiren.  A  N  attachment  is  a  process  that  issues  at  the  discretion  of  the 
lib.  1.  c.  16.  judges  of  a  court  of  record,  against  a  person  for  some  con- 

[(c)  If  for  a  tempt  (c),  for  which  he  is  to  be  committed ;  and  may  be  awarded 
the  face  of  the  ^y  them  upon  a  bare  suggestion,  or  on  their  own  knowledge,  with- 
court,thecom-  out  any  appeal,  indictment,  or  information ;  for  though  by  the 
mitraent  is  by  statute  of  magna  charta,  none  are  to  be  imprisoned  sine  judicio 
unless  the"^'*  pariMWi,  vel  per  legem  terra,  yet  this  summary  method  of  proceed- 
party  escape  ^^S  being  absolutely  necessary  to  the  furtherance  and  execution  of 
out  of  court     justice,  seems  to  have  been  long  practised,  and  is  certainly  now 


before  he  is       established  as  part  of  the  law  ot  the  land. 

secured.  Jac. 

Law  Diet.  tit.  Attachment]     Vide  9  Watm.  c.  3. 

As  several  matters  relating  to  this  head  &11  more  properly 
under  others,  I  shall  only  in  mis  place  consider, 

(A)  In  what  Cases  an  Attachment  is  to  be  granted : 

(B)  How  the  Person  against  whom  it  is  granted  is  to 
be  proceeded  against,  and  how  to  be  discharged. 


(A)  In 


(A)  In  what  Caaes  an  Attachment  is  to  be  granted.  991 

(A)  In  what  Cases  an  Attachment  is  to  be  granted. 

A  LL  courts  of  record  have  a  discretionary  power  over  their  own  Oyer,  sis. 

officers,  and  are  to  see  that  no  abuses  be  committed  by  sHawk.P.C. 
tbem,  which  may  bring  disgrace  on   the   courts  themselves;  f}^\  Y^  .^ 
therefore  if  a  sheriff  or  other  officer  be  guilty  of  a  corrupt  ^^""^^^ff^ 
practice  in  not  serving  a  writ;  as  if  he  refuse  to  do  it  unless 
paid  an  unreasonable  gratuity  from  the  plaintifi^  or  receive  a 
bribe  from  the  defendant,  or  give  him  notice  to  remove  his 
person  or  effects,  in  order  to  prevent  the  service  of  any  writ ; 
the  coort  which  awarded  it  may  punish  such  offences,  in  such 
manner  as  shall  seem  proper,  by  attachment. 

^  But  if  there  be  no  palpable  coiTuption,  nor  extraordinary  Hob.  6S.  264. 
circumstance  of  wilful  negligence  or  obstinacy,  the  judgment  ^^h  ^^' 
whereof  is  to  be  left  to  the  discretion  of  the  court,  it  seems  not  pj^^h  337/ 
usual  to  proceed  in  this  manner,  but  to  leave  the  party  to  his  1  Black.  R.  e, 
ordinary  remedy  against  the  sheriff,  either  by  action,  or  by  rules  [In  contempt* 
to  return  the  writ,  or  by  an  alias  and  pluries^  which  if  he  have  J^°^^"°'^'^*t" 
no  excuse  for  not  executing,  an  attachment  goes  of  course.  ^ourt  of  A IL 

it  seemty  never  interposes.   Rex  v.  Burchett,  1  Stra.  567.   But  it  vi'iVLj  for  disobeying  an  order 
of  sessions,  confirmed  in  B,R,    Rex.  v.  Holland,  Ca.  temp.  Hardw.  160.] 

Sheriffi  and  other  officers  are  liable  to  an  attachment  for  an  ii  H.  6. 42. 
oppressive  or  illegal  practice  in  the  execution  of  a  writ;  as  using  W  ^°y»  ^°^" 
needless  force,  violence,  or  terror,  treating  persons  under  an  gRoll'.Abr' 
arrest  basely  and  inhumanly,  extorting  money  from  them,  4*^.,  278.  But  there 
or  making  an  arrest  without  due  authority ;  as,  by  colour  of  may  be  some 
a  blank  warrant  la\  filled  up  without  the  privity  or  subsequent  •^P^<^*^'  circum- 

^ ^    r  -.1.      L     -ir  r         J  i  stances  which 

agreement  of  the  shenflE  may  induce  the 

court  to  excuse  it,  as  that  the  practice  was  so,  and  that  it  was  done  to  prevent  the  party's 
having  notice  of  the  arrest.    2  Hawk.  P.  C.  215. 

An  attachment  is  grantable  for  a  corrupt  practice,   in  not  2  Hawk.  P.  C. 
executing  a  writ  effectually ;  as  if  a  sheriff,  having  levied  a  debt  ^^^' 
on  an  execution,  embezzles  the  money. 

I  But  if  the  plaintiff's  attorney  receives  the  money  on  t^Jieri  Gwinness  v. 
facias^  without  the  writ  being  delivered  to  the  sheriff,  it  is  no  ^^^\ 
c<Hitempt  to  attach  the  money  in  the  attorney's  hands  by  a 
fi>reign  attachment.  || 

Also  an  attachment  is  grantable  in  discretion  for  a  false  return  Hawk.  P.C. 
to  a  writ  (i);  but  this  is  not  usually  done  without  some  visible  815.    [(3)  An 
corruption,  or  extraordinary  circumstances  of  malice,  hardship,  ^^^"^^^^^^ 
or  oppression,  (c)  against  a 

mayor  for  making  a  return  to  a  mandamus  in  the  name  of  the  town-clerk  and  burgesses  with- 
out thdr  knowledge  or  consent.  Rex  v.  Hoskins,  Ca.  temp.  Hardw.  188.  If  coroners  du  not 
return  an  attachment  of  contempt  against  the  sheriff,  an  attachment  will  be  granted  against 
them  in  the  first  instance  directed  to  elisors.  Andrews  v.  Sharp,  2  Black.  R.  911.  The  King 
V.  Peckharo,  id,  1218.]  (c)  For  an  action  on  the  case  lies  against  the  sheriff;  vide  tit.  Sheriff. 
[For  the  same  reason  an  attachment  will  not  be  granted  against  him  for  neglecting  to  take  a 
replevin-bond.    The  King  v.  Lewis,  2  Term  R.  617.] 

Attorneys  are  liable  to  an  attachment,  and  have  been  punished  ^^  tit.  At^ 
m  this  manner  in  numberless  instances;  as  for  prosecuting  or  g'^n^i  p  c 
defending  a  suit  without  directions  from  the  party,  for  base  and  ^n. 

C  c  2  unfair 
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copy  of  the  nik,  and  that  the  original  rale  was  shewn  to  hhn  at  the  same  dme.    The  King  v. 
Smithies,  5  Term  R.  351.    But  where  a  mandamuM  was  granted  for  the  election  of  a  mayor, 
under  1 1  G.  1.  c.  4.  §  2.,  and  a  rule  made  that  public  notice  should  be  affixed  in  the  market- 
place,  which  was  done  accordingly,  an  attachment  was  granted  for  disobedience  of  the 
mandamus  against  a  member  of  the  corporation  who  was  served  with  a  copy  of  the  rule,  not- 
withstanding neither  the  original  mandamta^  nor  rule  was  shewn  him  at  the  time ;  for  the 
public  notice  by  the4ict  is  primA  facie  sufficient.    But  the  application  for  an  attachment  mi^ht 
be  well  answered,  if  the  party  could  shew  that  he  had  no  notice  of  the  mandamus.    The  King 
T.  Edy vean,  3  Term  R.  352.  ||Chitt  R.  503.    1  Dowl.  ft  Ry.  529. ;  sed  vide  2  Price,  2.  Service 
on  a  Sunday  is  bad,  8  Term  R.  86.,  and  a  copy  of  the  order  must  be  served,  shewing  the 
original  alone  is  not  sufficient    1  Price,  401.   The  C.  B.  will  not'open  the  rule  for  attachment 
for  nonpayment  of  costs  on  mere  affidavit  that  the  party  has  not  been  served,  unless  he  shew 
mistake,  1  New  R.  256.||     Motions  for  attachments  in  civil  suits  are  proceedings  on  the  civil 
side  of  the  court  of  K.  B.  till  the  attachments  issue,  and  therefore  the  affidavits  on  which  they 
are  grounded  are  to  be  entitled  with  the  names  of  the  parties ;  but  when  the  attadunents 
issue,  the  king  is  to  be  named  as  prosecutor,  for  the  proceedings  are  then  on  the  crown  side. 
3  Term  R.  255.    Wood  v.  Webb.]    B^^^^^^ehead  v.  Firth,  12  East,  165.  •  The  King  v.  Sheriff 
of  Middlesex,  7  Term  R.  439.|1 

Brandon?.  QAnd  where  the  order  of  the  court  is,  to  perform  a  certain 

Brandon,  n^f  |^  demand  of  performance  is  necessary  before  an  attachment 

L^goS^.-n  be  granted. 

ton  V.  Hudson,  1  Bing.  R.  410. 

8  Moo.  610.  But  where  the  order  was  forthwith  to  reinstate  certain  pre- 
1  Bing.  464.      mises,  an  attachment  was  granted  for  not  having  commenced  within 

four  days  from  the  service  of  the  order.  || 
sHawk.  P.C.  An  attachment  is  proper  for  abuses  of  the  process  of  the 
231.  Fortes,  court;  as  for  suing  out  execution  where  there  is  no  judgment; 
*^^'*  M:h*"^  bringing  an  appeal  for  the  death  of  one  known  to  be  alive; 
plaintiff  in  an  niakmg  use  of  a  process  of  a  superior  court,  as  a  stale  to  bring  a 
action,  and  his  defendant  within  the  jurisdiction  of  an  inferior  one,  and  then 
attorney,  for     dropping  it ;  using  such  process  in  a  vexatious,  oppressive,  or 

entering  up       unjust  manner,  without  colour  of  serving  any  other  end  by  it 
judgment  on  a       •^  '  o       /  ^^ 

bond  and  warrant  of  attorney  executed  whilst  the  defendant  was  under  urest,  and  wkhout 
calling  in  his  attorney.  Woodin  v.  Colledge,  Ca.  temp.  Hardwicke,  177.  The  instituting  a 
suit,  though  there  be  a  real  demand,  either  for  the  purpose  of  injuring  a  third  person,  or  of 

Setting  the  opinion  of  the  court,  is  a  contempt  punishaUe  by  attachment.  Caxt  r.  PhiUipt, 
a.  temp.  Hardw.  S57.  Da  Costa  v.  Jones,  CJowp.  799.  Hoakins  v.  Lord  Berkley,  4  Term 
R.  402.  So  is  putting  in  bail  by  feigned  names,  no  such  persons  being  in  existence.  8tra« 
384.  Or  assigning  for  error  the  death  of  the  plaintiff  in  ejectment.  Moor  v.  Goodright, 
8  Stra.  899.  Or  arresting  a  plaintiff  whilst  attending  arbitrators  under  a  rule  of  court  in 
order  to  injure  his  cause.  Rex  ▼.  Hall,  s  Black.  R.  1 1 10.  Or  the  mere  serving  of  process  on 
a  party  attendii^  his  cause  in  a  court  of  justice.  Cde  ▼.  Hawkins,  9  Stn.  1094.  Amir.  275. 
S.  C.  Or  bringmg  a  writ  of  error,  after  having  obtained  an  injunction  on  the  terma  of  givfag 
a  release  of  errors.  3  Atk.  S97.  Where  the  court  will  punish  for  contempts  hi  the  chal- 
lenging of  juries,  see  1  Stra.  595.  S  Lord  Raym.  1364.  8  Mod.  S45.  9  Stra.  lOOl.  An 
attachment  was  granted  against  a  person  for  threatening  the  life  of  the  prosecutor,  who  had 
indicted  another  for  perjury,  in  an  affidavit  on  which  an  information  had  issued  against  him* 
Rex  V.  Carroll,  i  Wils.  75. 

8  Atk.  469.  [It  is  a  high  contempt  of  a  courty^  punishable  by  attachmenty 

9  Yes.  590.       either  to  scandalize  the  court  itself,  or  to  abuse  parties  who  are 

concerned  in  causes  in  it,  or  to  publish  any  thing  in  CHrdet  to 
prejudice  mankind  against  the  parties  befiure  the  coart.3 
Ex  parte  I  And  accordingly  Lord  Chancellor  Erskine  committed  to  the 

.fones,  13  Ves.   fleet  the  committee  of  a  lunatic  and  his' wife^  and  the  printer,  tat 
Mr  JniA.  H^   publication  of  a  pamphlet  havine  an  obvious  tendency  to  obBbnct 
mo^s  elaborate  ^^^  petitioneTj  actfaig  under  ormrs  of  the  courts  ia  the  manage- 
ment 


(B)  Proceedings  on  Attachment.  391 

ment  of  the  estatei  and  to  bf  ing  into   contempt  the  court's  judgment  pre- 
orders.  pared  to  be 

delirered  in  the  King  v.  Almon,  Mr.  Wilmot's  notes,  243. 

And  a  court  of  general  gaol  delivery  has  jurisdiction  to  make  '^^  ^"S  ^* 
an  order  in  a  trial  likely  to  bst  several  successive  days,  prohi-  ^  g^"^  yyj 
biting  the  publication  o^the  proceedings  until  the  trial  is  termi-  sis.    ii  Price 
nated ;  and  in  case  of  disobedience  they  may  punish  the  contempt  R.  68. Such  an 
by  fine*  order  appears 

to  have  been 
fint  made  in  the  trial  of  Lord  MdvUle  in  1806,  and  afterwards  in  the  King  v.  Watson,  and 
the  King  v.  Brandreth. 

« 

And  a  judge  at  nisi  prius  has  not  only  the  power  of  commit-  The  King  v. 

ting  but  cf  fining  a  defendant  for  a  contempt  committed  by  him  7^*!2"v  ., . 
•     •       1..       ^1  ^    1         til*         1      ^1    .    •  !•  •  J   4  Warn.  &  Ala. 

m  msulting  the  judge,  blasphemmg  the  Christian  religion,  and  529. ;  and  see 

slandering  individuals  not  present.!  tit.  Courtt. 

[If  a  defendant  in  a  penal  action  obtain  a  rule  to  stay  proceed-  Kingv.Clifton, 
ings,  on  paying  a  sum  agreed  upon  between  him  and  the  plaintiff,  5  Term R.  257. 
the  court  will  grant  an  attachment  against  him,  if  he  refuse  to  ^"^TaunT 
pay  such  sum.]  J^ji      *"°  '  ^ 


(B)  How  the  Person  against  whom  an  Attachment 
is  granted  is  to  be  proceeded  against,  and  how 
discharged. 


A  TTACHMENTS  are  usually  granted  on  a  rule  to  shew  3Hawk.PX. 
-^  cause     -'-'      ^  ^'     '    --      - —     -'C..U-. 

tore,  and 


cause,  unless  the  offence  complained  of  be  of  a  flagrant  na-  i4i.Salk.84. 
positively  sworn  to ;  in  which  last  case  the  party  is  ^^'  ^r^^* 


-      -        1  "711     rf  K«» 
ordered  to  attend,  which  he  must  do  in  person ;  as  must  every  eourt  wiU 

one  against  whom  an  attachment  is  granted ;  and  if  the  party  never  grant  an 
attending  the  court  upon  such  a  rule  to  answer  it,  or  appearing  attachment  for 
upon  an  attachment,  be  apparently  guilty,  the  court  in  discre-  ^egSu^fra  - 
tion,  on  consideration  of  the  nature  of  the  crime,  and  other  ther,  where  the 
circumstances,  will  either  commit  him  immediately,  in  order  to  affidavits  on 
answer  interrogatories  to  be  exhibited  against  him  (a),  concern-  which  it  is 
ing  the  comtempt  complained  of,  or  wiU  suffer  him  to  enter  into  ^omMo^^ 
a  recognizance  to  answer  such  interrogatories ;  which  if  they  be  the  prosecu- 
not  eicnibited  within  four  days,  the  party  may  move  to  have  tor's  agents. 
the  recognizance  discharged;  otherwise  he  must  answer  them,  Rcxv.  Wal- 
though  exhibited  after  the  four  days ;   but  in  all  cases,  if  he  ^  403. T^ut 
fully  answer  them,  he  shall  be  discharged  as  to  the  attachment,  he  cannot 
and  the  prosecutor  shall  be  left  to  proceed  against  him  for  the  come  in  and 
peijury  (i),  if  he  thinks  fit ;  but  if  he  deny  part  of  the  contempts  confess  the 
only,  and  confess  other  part,  he  shall  not  be  discharged  as  to  ^ter^[he\iiter- 
those  denied,  but  the  truth  of  them  shall  be  examined,  and  such  rogatories  are 
punishment  inflicted,  as  from  the  whole  shall  appear  reasonable ;  filed,  unless  in 
and  if  his  answer  be  evasive  as  to  any  material  part,  he  shall  be  '^®  *^**®  °^* 
punished  in  the  same  manner  as  if  he  had  confessed  it  contempt  in 

the  face  of  the  court.  Rex  v.  Edwards,  4  Burr.  2105.  1  Black.  R.  637.  S.C.  Rex  v.  Elkins, 
1  Black.  R«  640.  Jn  the  case  of  a  rescue,  however,  it  has  been  since  adjudged,  that  he  must 
anawer  intenrMitories,  if  the  prosecutor  insist  upon  it,  R.  v.  Jane  Horsley,  5  Term  R.  363. 
In  the  Kiog's  Bench  the  interrogatories  roust  be  signed  by  counsel.    Reg.  gen.  Mich.  1795,4 

C  c  4  sTerm 
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5  TennR.  474^,  aiuiararefenod  tathaniMtar  of  the  CiowaOffioB  to  examine  the  i^^ 
them  ;•  aad  he  is  to  report  to  the  court  whether  in  contempt  or  not.  Ca.  temp.  Hardw.  239. 
But  the  party  may  demur  to  improper  interrogatories^  sach  as  may  tend  to  convict  him  of  any 
other  offence,  R.  ▼.  Barber,  l  Stra.  444^  or  subject  him  to  a  penalty.  Ca.  temp.  Hardw. 
939.  If  reported  in  contempt,  he  immediately  receiTes  sentence,  unless  the  court,  by  consent, 
wave  giving  judgment,  and  order  the  recognizance  to  be  dbcharged.  Rex  v.  James  Wheeler, 
S  Burr.  1256.;  or  the  Attorney-general  consent  that  he  may  be  continued  on  his  recognizance. 
R.  v.  Beardmore,  2  Burr.  797.  —  l|The  master^s  report  that  he  u  in  contempt  is  conclusive ; 
and  when  he  is  brought  up  for  judgment,  the  contempt  cannot  be  denied,  but  only  mitigated. 
Coulson  T.  Graham,  S  Chitt.  R.  57.  But  in  the  Common  Pleas  the  prothonotar/s  report  is 
not  conclusive  against  parties  who  have  been  put  to  answer  interrogatories  before  him ;  but 
they  mav  except  to  the  report  on  any  material  point  1  Bing.  272.  8  Moo.  214.  S.C.  and 
/it/.  322.[|  It  2s^  not  usual  to  allow  costs  to  a  party  who  purees  himself  of  a  contempt  which 
he  is  chai^ged  with :  but  where  the  charge  has  appeared  quite  groundless  and  vexatious,  the 
court  has  given  them.  R.  v.  Plunket,  5  Burr.  1329.  {t)  K.  v.  Vaughan,  DougL  516.  It  is  a 
rule  of  Court  of  K.  B,  that  the  masto^s  rei>ort  cannot  be  moved  for  on  the  last  day  of  term, 
without  previous  leave  of  the  court,  except  in  extraordinary  cases ;  and  there  must  be  always 
a  personal  service  of  notice.  R.  v.  Wheeler,  1  Black.  R.  311.  But  attachments  for  non- 
payment of  costSi  and  not  returning  the  writ,  are  expressly  excepted  out  of  thb  rule.  1  Burr. 
651.] 

[By  a  rule  of  the  Court  of  K.  B.,  Easter^  54  G.  3.^  it  is  ordered, 
**  That  in  future,  whenever  any  writ  of  attachment  shall  issue 
**  in  order  to  compel  any  person  to  answer  upon  interrogatories, 
^*  and  on  which  judgment  shall  not  be  eiven  m  the  course  of  the 
^*  term,  the  name  of  the  cause  shall  be  inserted  in  the  list  of 
**  motions  ai^inted  to  come  on  peremptorily  in  the  ensuing 
**  term,  in  order  that  the  court  may  be  informed  what  shall  have 
*^  been  done  in  prosecution  of  such  writ." 
vr^  Jh^'^'  In  Chancery,  if  a  corporation  is  in  contempt,  there  is  no 

Cowp  377.  remedy  by  way  of  proceeding  for  a  contempt  personally,  acainst 
jLiondon  v.*  the  real  parties  who  offend ;  but  the  mode  of  compulsion  is  by 
Lvnn,  1  H.  sequestration.  At  law  a  corporation  cannot  be  attached  for  con- 
Black.  R.208.  tempt  in  their  corporate  character  for  not  returning  a  writ- 
Chester  V.  *  directed  to  them,  but  an  attachment  in  the  nature  of  a  pone  is  the 
Harward,'  proper  way  to  compel  an  appearance.  But  where  a  mandamus 
I  Term  R. 652.  goes  to  a  corporate  body  to  compel  an  election,  the  Court  of 
||See  Ki^^;«>-  B.  R.  it  seems  will  attach  tba  individuals  who  refose  to  proceed 


4iaiiittf,Vol.V.|| 


to  it] 


ATTORNEY. 


Co. Lit. 5t.       A^  attorney  is  one  set  in  the  place  of  another,  and  is  either 
8cfo.58.  '  public,  aa  an  attorney  at  law,  whose  warrant  is  talis  ponit 

Hob.  9.  Roll,  loco  suo  totem  attornaium  g  or  private,  who  has  authority  given 
^' ''  ^^  A  ^™  ^°  ^^  "*  ^^  place  and  stead  of  him  by  whom  he  is  dele- 
his^Mwer, and  S^^^^>  ^^  private  contracts  and  agreements;  which  authority 
how  disused  must  be  by  deed,  that  it  may  appear  that  the  attorney  has  pur- 
since  the  se-  sued  his  commission.  Of  this  all  persons  are  capable^  and  there- 
fore 


(A)  Admission  and  Qualifications  qfAttomej/s.  3QS 

ibre  may  be  executed  by  monks;  in&nts,  feme  coverts,  persons  ▼ersl  itatnte« 
attainted,  outlawed,  excommunicated,  villains,  aliens,  S;c.\  for  ^l^^^^^^^® 
this  being  only  a  naked  authority,    the  execution  of  it  can  be  tcTma^auor- 
attended  with  no  manner  of  prejudice  to  the  persons  under  such  neys.  Vide  Co, 
incapacities  or  disabilities,  or  to  any  other  person,  who  by  law  l^t.  iss.  a. 
may  claim  any  interest  of  such  disabled  persons  after  their  death. 

But  the  person  (a)  here  treated  of  is  an  attorney  at  law,  who  (a)  For  pi> 
is  appointed  to  prosecute  and  defend  for  his  client,  and  is  con-  ▼ateattornevs, 
sidered  as  an  officer  belonging  to  the  courts  of  justice;  concern-  ^^'^"'^ 
ing  whom  there  are  several  statutes  and  resolutions.  Power, 

(A)  Of  admitting  Persons  to  act  as  Attorneys,  and  the 

Qualifications  necessary  for  such  Persons. 

(B)  Who  may  appear  by  Attorney,  and  in  what  Cases. 

(C)  Of  retaining  an  Attorney,  what  shall  be  an  Ap- 

pearance ;  and  therein  of  the  Warrant  of  At- 
torney. 

(D)  Of  the  Power  of  an  Attorney,  when  appointed  j 

and  the  Regularity  of  his  Proceedings. 

(E)  Of  the  Determination  of  his  Power;  and  herein 

of  dismissing  or  changing  him. 

(F)  Of  his  Fees  and  Disbursements,  and  the  Remedy 

for  the  Recovery  of  them. 

(G)  Of  the  Privileges  which  an  Attorney  has. 

(H)  Of  Offences  and  Misbehaviour  for  which  he  is 
punishable ;  and  herein  of  the  Form  of  the  Pro- 
ceedings against  him. 


(A)  Of  admitting  Persons  to  act  as  Attorneys,  and 
the  Qualifications  necessary  for  such  Persons. 

"DEFORE  the  statute  Wesim.  S,  c  10.  all  attorneys  were  made  y^  ^  Inst. 

by  letters  patent  ander  the  great  seal,  commanding  the  jus-  S49. 377.  Co. 
tices  to  admit  the  person  to  be  attorney  to  such  an  one;  since  Litiss.  sCo. 
which  there  have  been  several  (i)  statutes  and  rules  made  for  ^' ^  ^^'  ^^' 
the  better  regulation  of  attorneys.  record  Me 

statute.  4H.4,  c.  16.  and  Roll  R.  9.  (5)  8E.1.  eL49.,  which  see  explained  s  Inst.  S49. 
6  Ed.  1 .  c.  8.  explained  2  Inst.  SU .  13  Ed.  1 .  c.  10.  explained  S  Inst  377.  S7  Ed.  1.  7  R.  S.  14. 
3  H.  7. 1.  S3  H.  8.  C.5.  S9  Elis.  c.  3.  31  Eliz.  c.  10.  relating  to  cases  in  which  persons  may 
prosecute  or  defend  by  attorney.  By  the  4H.  4.  c.  18.  are  to  be  inrolled,  and  sworn  to  exe» 
cute  their  office  truly.  By  the  1  H.  5.  c.  4.  no  under^eriff  to  practise  as  an  attorney. 
33  .H.  6.  c  7.  For  restraining  the  number  of  attorneys  in  Norfotk^  Sujffblkt  and  Norwich,  vide 
S  Inst.  S50.  38  H.  S.  c.  SO.  IS  Eliz.  c.  14.  4  Ann.  c.  16.  relatine  to  the  filing  of  warrants  of 
attorney.  By  the  3  Jac.  1.  c.  7.  are  to  sign  bills  of  fees,  and  produce  tickets  of  money  given 
to  counsel ;  vide  postea,  letter  (F),  190.  by  the  13  W.  3.  c.  6.  must  take  the  oaths.  By  the' 
IS  0. 1.  C.S9.,  made  perpetual  by  21  0. 2.  c  3.}  acting  as  an  attorney  after  a  conviction  for 
foifBiy  or  per|ury»  to  be  transported. 

By 


S94 


cute,  aad  the 

wicb  reapett 
to  §o\iaton 
DfBcticiiut  in 
cotirU  of 
equity;  and 

23  G.  S.  C.  86. 


mittedofCB. 
witboat  a  new 
ttamp.  Barnes, 
98.]  11(a)  But 
sees  Black.  R. 
734.  957., 
where  attor- 
nejrs  were  ad- 
mitted by  the 
C.B.,  under 


had  not  r^u- 
larly  served 
the  whole 
term  of  five 
years  under 
the  original 
articles;  and 
see  1  Chttt.  R. 
869.    I  Dow. 
&  Rv.  14.  An 
articled  clerk, 
who  had  served 


it 

€€ 


By  the  2  O.  2.  c  25.9  n^de  perpetnal  by  30  6. 2.  c.  19. 
§  76^  it  is  enacted,  **  That  no  person  from  and  after  the  first 
^  day  o{  December  ITSO,  who  was  not  doly  admitted  as  an 
^  attorney  pursuant  to  the  directions  of  the  statute,  shall  be 
permitted  to  act  as  an  attorney,  or  to  sue  out  any  writ  or 
process,  or  to  commence,  carry  on,  or  defend  any  action  or 
actions,  or  any  proceedings,  either  before  or  after  judgment 
i\  s^  wh^e^  '*  obtained,  in  the  name  or  names  of  any  other  person  or  persons, 
solicitors  may  **  in  any  of  his  majesty's  courts  of  record,  unless  such  person 
be  admitted  «  shall  have  been  bound,  by  contract  in  writing,  to  serve  as  a 
ouT^^^iTor  '  *'  ^^^^  ^°^  *^°^  during  the  space  of  five  years,  to  an  attorney 
fee.  [But  at-  *'  ^u^y  '^^  legally  sworn  and  admitted ;  and  unless  such  person 
tomeyof  i^.i?.  **  shall  have  continued  in  such  service  during  the  said  term  of 
cannot  be  ad-    ««  gy^  years  (a) ;  and  unless  such  person  shall  be  allowed  of,  ad- 

^  mitted,  and  enrolled  by  a  judge  of  the  said  courts,  and  shall 
have  taken  the  fi>llowing  oath :  /,  A.  B.,  do  swear^  that  I  will 
truly  and  honestly  demean  im/selfin  the  practice  of  an  attorney^ 
according  to  the  best  qfnty  knowledge  and  ability.  And  in  case 
any  person  shall  in  his  own  name,  or  in  the  name  of  any  other 
person,  sue  out  any  writ  or  process,  or  commence,  prosecute, 
or  defend  any  action  or  suit,  or  any  proceedings  in  any  of  the 
.     .  courts  of  law  or  equity,  as  an  attomev  or  solicitor,  for  or  in 

Smccs"*^^™*  **  expectation  of  any  gain,  fee,  or  reward,  without  being  admit* 
though 'they      *'  ted  and  enrolled  (b) ;  every  such  person  for  every  such  o£fence 

^  shall  forfeit  and  pay  SOL  to  the  use  of  such  person  as  shall 
*'  prosecute  him  for  the  said  offence,  and  is  hereby  incapable  to 
maintain  any  action  or  suit  in  any  court  in  law  or  equity,  for 
any  fee,  reward,  or  disbursements,  on  account  of  prosecuting, 
carrying  on,  or  defending  any  such  action,  suit,  or  proceed- 
ing [c) ;  and  that  no  attorney  or  solicitor  shall  have  more  than 
^*  two  clerks  at  a  time,  except  the  prothonotaries  and  secondary  of 
^^  the  King's  Bench,  who  may  have  three  clerks*  Also  a  sworn 
*^  attorney,  sufiering  any  to  act  in  his  name,  shall  himself  be 
who  had  served  cc  disabled  to  act  in  any  court,  and  his  admitttance  in  any  court 
hiVw"  th«r  "  *»^^  fr^°»  thenceforth  cease  and  be  void :  Provided  (rf),  that 
been  prevent-  **  An  attorney  or  solicitor  sworn  in  any  one  court  may,  by  the 
ed  by  illness  <'  consent  of  an  attorney  or  solicitor  sworn  in  any  other  court, 
from  attending  a  ^hich  consent  must  appear  in  ¥rriting,  signed  by  the  attorney 
but  wlbcThad  "  ^^  solicitor,  in  the  name  of  such  attorney  sue  any  writ,  pro- 
attended  as  ^  cess,  or  commence,  carry  on,  prosecute,  or  defend  any  action 
much  as  his      «  or  actions,  or  any  other  proceedings  in  such  court,  notwith- 

hcalthaflowwi,  u  standing  such  person  is  not  sworn  or  admitted  to  be  an  aitor- 
was  admitted,    g.  ^j?  ®    i_       *^_.  u 

Sx  parte  Mat.       ^7  <»  such  court.* 

thews,  1  Barn.  &  Adolpb.  160.]  Taking  a  turnkey  for  an  articled  clerk  disallowed,  and  the 
articles  cancelled.  Burr.  Rep,  S91.  Fraser's  case.  ||An  arUded  clerk  had  held  the  office  of 
surveyor  of  taxes  during  the  term  of  hb  clerkship;  and  on  affidavit  it  appeared  that  out  of 
the  five  vears  of  nominal  service  with  the  attorney,  three  (on  a  computation)  had  been  spent 
in  actual  service  with  him.  He  af^rwards  bound  himself  to  a  second  attorney,  and  served 
him  for  two  years.  But  it  was  held,  that  his  service  under  the  first  articles  could  not  be 
coupled  with  his  service  under  the  second.  Ejc  parte  Peter  Taylor,  4  Bam.  &  C.  34  L.  «  Dow. 
&  Ky.  4SS. ;  and  see  5  Barn.  &  A.  ^38.||  (fi)  A  soGcitor  in  chancery  may  practise  in  the  eauit  v 
side  of  the  Exchequer  without  being  admitted  a  solicitor  in  that  court.  Meadowcrofb  r.  Hol- 
brooke, I  H.  Bla^k.  R.  SO.  ||But  a  solicitor  in  the  equity  side  of  the  Court  of  Exchequer  is  wot 

entitled 
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ttithled  to  practise  In  the  Court  of  Chancery ;  and  if  he  does,  cannot  Buanuun  an  action  for 
tiie  amount  of  his  bill.  ^  And  iemUe^  that  a  solicitor  of  the  Court  of  Chancery  cannot,  by 
writing,  authorize  a  solicitor  of  the  Exchequer  to  practise  there  in  his  name.  Vincent  ▼• 
Holt,  4  Taunt.  458.  But  an  attorney  of  the  K.  B.,  though  he  should  not  be  at  the  time  a 
solicitor  in  Chancery,  may  reooTer  for  business  done  in  the  suing  out  a  commission  of  bank* 
nipt ;  for  this  issues  oat  of  the  common  law  side  of  the  Court  of  Chancery,  and  the  petitton 
does  not  require  any  attorney's  name.  Wilkinson  ▼.  Diggell,  1  Barn.  &  C.  158.  2  Dow.  & 
Ry.302.  (c)2G.2.  C.23.  $24.;  and  see  7  Moo.  54.  5  Bro.  &  Blng.  241.  S.  C.||  (<f)  At- 
torney who  gives  another  leave  to  practise  in  his  name,  is  answerable  for  what  he  aoes  in  his 
name.    12  Mod.  666. 

[By  12  6.  2.  c.  IS.  $  7*  none  but  regular  attorneys  shall  actio  is  G.3.  c  19. 
the  county  courts,  under  a  penalty  of  20/1  $  '^* 

By  the  same,  $  8.,  Quakers  may  be  admitted  upon  their  affirm-         §  s. 
ation. 

By  22  6. 2.  c  46.  $  94>.  An  affidavit  of  the  actual  execution  2s  G.9.  c.46. 
of  the  articles  of  clerkship  shall  be  made  and  filed  within  three  §  34. 
months  by  the  master  and  clerk*  and  none  shall  be  admitted  W^)  ^y}}?^ 
before  such  affidavit  shall  be  produced  and  read  in  open  court,  necessary  that 
$  10.  Affidavit  shall  be  made  by  the  clerk  or  master  of  actual  aclerksbould 
service  to  such  master  or  his  agent  for  the  term  of  five  years,  (a)  actually  serve 
$  7.    None  shall  take  or  retain  any  clerk  after  discontinuing  ^^j^^i^ 
business.  Therefore 

where  a  clerk  had  served  part  of  his  time  with  a  master  who  led  the  country,  and  before  his 
articles  were  assigned  to  another  roaster  an  interval  of  ten  months  had  elapsed,  daring  which 
he  was  not  serving  under  articles,  but  under  the  assignment  he  served  the  remainder  of  the 
time  specified,  the  court  would  not  allow  him  to  be  admitted  till  he  had  served  out  the  ten 
months  under  new  articles.  Ex  parte  Rowle,  2  Chitt.  R.  61.  And  it  has  been  holden,  that 
the  statute  is  not  complied  with  by  the  clerk's  serving  part  of  the  time  with  another  attorney, 
though  with  his  master's  consent,  and  the  rest  of  the  time  with  his  master.  7  Term  ft.  456.; 
bnt  see  S  Black,  ft.  764»  And  where  a  clerk  to  an  attorns  hdd,  during  the  whole  time  for 
which  he  was  bound,  the  office  of  surveyor  of  taxes  under  the  crown,  it  was  held  that  be  eoiild 
not  be  considered  as  serving  his  whole  time  and  term  in  the  business  of  an  attorney  within  the 
act ;  and  on  this  ground  he  was  struck  off  the  roll  after  he  had  been  admitted.  In  re  Taylor^ 
5  Bam.  &  A.  558.  In  thb  case  the  clerk  afterwards  bound  himself  to  another  Btlocney,  and 
served  him  for  two  years,  at  the  expiration  of  which  time  he  was  again  admitted  an  attorney 
upon  an  affidavit,  stating  that  for  more  than  three  of  the  five  years  for  which  be  was  ori^u 
Daily  bound  his  service  had  been  given  to  the  attorney  to  whom  he  was  articled ;  and  on 
moving  to  strike  him  off  the  roll,  it  was  held  that  his  service  under  the  first  articles  could  not 
be  coupled  with  his  service  under  the  second,  so  as  to  entitle  him  to  be  admitted.  1%  re 
Taylor,  4  Bam.  ft  G  541.  6  I>ow.  &  Ry.  498.  But  the  C.  B.,  refused  to  strike  an  attorney 
off  the  roll  on  affidavit,  stating  that  he  had  not  served  a  regular  derkship,  as  he  had  been 
opposed  on  the  same  ground  at  the  time  he  was  admitted,  and  no  misconduct  or  malpractice 
had  been  imputed  to  him  subsequently  to  his  admission.  In  re  Page,  1  Bing.  ft»  160. 
7  Moo.  572.D 

§  10.  A  clerki  in  case  of  his  master  dying,  or  discontinuing  §  lo.  QAs  to 
business,  or  of  his  being  discharged,  if  he  serves  the  residue  of  thestamp-duty 
his  time  in  the  manner  prescribed  by  the  act  to  another,  and  ^Jii'i'^^fSf 
maLes  the  proper  affidavits,  may  be  admitted.  the  master 

dies,  see  34  G.  9.  c.  14.  §  5.   48 G. 9.  c  149.  §  10.   SS  G.7.  c  184.  sched.  part  l.| 

I  An  articled  clerk  having  served  part  of  his  clerkship  with  an  i  Dow.ft  fty. 
attorney  who  died  before  the  expiration  of  his  term,  is,  it  seems,  ^^ 
at  liberty,  even  after  an  intervid  of  six  years,  to  serve  the  re- 
mainder of  his  clerkshm  with  another  attorney,  with  a  view  to 
admittance.    And  the  Court  of  King^s  Bench  granted  a  rule  to  IP^^^^J^ 
discharse  an  articled  clerk,  where  the  attorney  to  whom  he  wa»  ^  /^  65L  9l6. 
bound  oad  become  bankn^l  and  absconded ;  and  directed  the 

rule 
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rule  to  be  served  at  the  last  place  of  al)ode  of  the  attorney,  and* 

on  the  clerk  to  the  conHnission  of  bankruptcy,  and  to  be  stuck 

up  in  the  King's  Bench  office, 

3  Barn.  &  A.         This  court  lias  also  a  summary  jurisdiction  over  matters  in 

S57.  1  Chitt.    difference  between  attorneys  and  their  clerks ;   and  therefore 

*•  ^^*'  where  a  clerk  had  misconducted  himself,  and  left  the  service  of 

the  attorney  to  whom  be  was  articled  at  the  end  of  a  year 
and  a  half,  and  the  latter  refused  to  take  him  back,  in  conse- 
quence of  his  previous  misconduct,  the  court  referred  it  to  the 
master,  who  decided  that  a  portion  of  the  premium  should  be  re* 
turned ;  and  this  decision  was  confirmed  by  the  court,  though 
the  point  in  question  had  been  decided  otherwise  in  a  suit  in  the 
Tidd»  68,  Exchequer.     But  the  court  refused  to  compel  an  attorney  to 

(dth  ed.)  execute  an  assignment  of  articles  of  clerkship  where  the  clerk 

had  been  guiltv  of  criminal  conversation  with  the  attomejr's  wife, 
even  though  the  attorney  had  promised  to  assign  him  over.| 
ssG.s.c.49.       By  22  G.  2.  c.  46.  $16,17.  Sworn  clerks  in  Chancery,  or 
$  16«  17.  ihm  clerks  bound  and  actually  serving  for  five  years,  or  being 

admitted  and  serving  as  a  waiting  clerk  the  two  last  years,  may 
be  admitted   solicitors ;  and  so  if  their  masters  die,  and  they 
serve  under  articles  with  others. 
f  18.  ^18.  No  sworn  clerk  to  have  more  than  two  clerks. 

§19.  M^«  This  act  not  to  extend  to  the  officers  in  the  king's 

remembrancers,  treasurer's  remembrancers,  pipe  office,  or  office 
of  pleas  in  the  Exchequer. 
1 11.  $  11.  Attorneys  acting  as  agents  for  unqualified  persons,  or 

g(a)  Where  an  permitting  them  to  use  their  names,  to  be  struck  off  the  roll, 
Mn^ted^^  and  committed  to  prison  for  any  time  not  exceeding  one 
^Seated"      year,  (a) 

Gonvejancer  to  conduct  big  buiineii  io  the  joint  names  of  the  two,  this  was  held  to  be  within 
the  m^fipg  of  thif  section ;  aud  the  attorney  was  consequently  struck  off  the  rolls^  and  the 
derk  commuted  to  prison  for  a  month*   1  Barn.  &  C.  870.Q 

(it.  $  12.  None  shall  act  as  attomqrs  at  the  sessions  who  have  not 

been  admitted  according  to  2  G.  2.  c.  2S.,  under  a  penalty  of 
50A,.  with  treble  costs ;  and  attomevs  suffering  such  persons  to 
practise  in  their  namea  shall  incur  the  like  penalty. 
§  IS.  §  13.  The  attorneys  of  the  duchy  court  o(  LaneasteTf  or  of  the 

great  sessions  in  WaleSj  or  of  the  counties  palatine  of  Chester^ 
Lancaster^  and  Durham^  acting  within  their  respective  jurisdic- 
tions, are  exempted. 
§  14.  $  14.  No  clerk  of  the  peace  or  his  deputy,  or  under-sheriff  or 

his  deputy,  shall  act  as  attorneys  at  the  sessions  for  the  county, 
4'c.  where  they  shall  execute  such  offices,  under  the  like  penalty 
of  501. 
49  G.3.  c  28.       II  By  49  G.  3.  c.  28.  $  1.  a  service  of  live  years  as  clerk  to  one  of 
f  1.  the  regularly  appointed  clerks  of  the  king's  coroner  and  attor- 

ney  in  the  Court  of  King's  Bench,  entitles  the  person  so  having 
served  to  be  admitted  and  practbe  as  an  attorney. 
1  &  sG.4.  Also,  by  1  &  2  6. 4.  c.  48.  §  1.  (as  amended  by  S  0. 4.  c  16.}, 

c.  48r  ^  I.        persons  who  at  the  time  of  being  articled  have  taken  the  degree 

of  bachelor  of  tata  or  bachelor  of  law  in  the  universities  of  Ojv 

Jbrdj 
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Jbrdj  Cambridge^  t>r  DMith  may  be  admittefl  to  practise  as  attor*  . 
neys,  after  three  years'  bondjide  service  as  clerks;  provided  the 
degree  of  bachelor  of  arts  have  been  taken  within  six  vears,  and 
that  of  bachelor  of  law  within  eight  years,  after  matriculationi  and 
provided  also  that  four  years  have  not  elapsed  between  the  time 
of  taking  the  degree  and  that  of  entering  into  articles. 

And,Dy$2.,  if  any  person  bound  by  contract  in  writing  to  §2.' 
serve  as  clerk  for  five  years  shall,  bonajide^  be  a  pupil  to  a  oar- 
rister  or  certificated  special  pleader  in  England  or  Lelatid  for 
one  year,  he  may  be  admitted  an  attorney  or  solicitor  in  like 
manner  as  now  done  where  the  clerk  has  served  part  of  the  term 
of  his  clerkship  with  the  agent  of  the  person  to  whom  he  b 
bound. 

The  statute  34  G.3.  c.  H.  $2.  requires  that  the  Indentures  of  94  g.  3.  c.  u. 

an  attorney's  clerkship  shall  be  enrolled  or  registered  with  the  §  2.  Where 

proper  officer  of  the  courti  together  with  an  affidavit  of  the  the  original 

time  of  executing  the  same,  before  the  clerk  shall  be  admitted  to  ^*^^i°^ 

practise  as  an  attorney ;  and  enacts,  that  unless  the  indentures  fost  the'cowt 

are  enrolled  or  registered  within  six  months  next  after  execu-  oflLB^on 

tion,  together  with  the  affidavit  of  the  time  of  execution,  the  motion,  or- 

service  shall  be  deemed  to  commence  firom  the  time  of  enrol-  <*«^^.t'{»^  ^^« 
«,-»•**  ^«  -^  :  *  1  master sbould 

ment  or  registry  only.  be  at  liberty  to 

enrol  a  copy  of  them.  Es  parte  Clarke,  3  Bam.  ft  A.  6 10.  But  where  the  indentures  h^ 
been  sent  from  the  country  to  be  enrolled,  and  afler  the  clerkship  had  been  served  no  trace 
of  the  indentures  could  be  discovered  in  the  master's  office,  the  court  refused  to  admit  the 
clerk,  or  suffer  the  counterpart  of  the  articles  to  be  enrolled  nunc  pro  tunc  ;  though  evidence 
was  ottered  that,  at  the  time  o£  the  supposed  enrolment,  the  feet  for  the  enrolment  were  actually 
paid  at  the  proper  office.    Ejf  parU  Pilgrim,  1  Bam.  &  C.  264. 

The  certificates  of  attorneys  were  first  introduced  by  the 
^5  G.  3.  c  80. ;  and  now,  by  37  6. 3.  c.  90.,  every  person  ad- 
mitted, sworn,  and  enrolled  a  solicitor  or  attorney,  ^c.  in 
any  of  his  majesty's  courts  at  Westminster^  4*^.,  or  in  any  other 
court  in  England  holding  pleas,  where  the  debt  or  damage 
shall  amount  to  405.  or  more,  shall  annually,  between  the  first 
day  of  November  and  the  end  of  Michaelmas  term  then  next  fol- 
lowing, [altered  by  54  G.  3.  c.  144.  $  13.  to  **  between  the  15th 
"  day  of  Naoember  and  the  16th  day  of  December  in  each  year,'*] 
during  such  time  as  he  shall  continue  so  to  practise  in  any  of  the 
said  courts,  or  before  such  person  shall  commence,  carry  on,  or 
defend  any  action  or  suit,  or  any  proceedings  whatsoever,  in  any 
of  the  said  courts,  deliver  in  to  the  commissioners  of  the  stamp 
duties,  or  to  their  officer  appointed  for  that  purpose,  at  the  head 
office  of  stamps  in  Middlesex^  a  paper  or  note  in  writing,  con* 
taining  the  name  and  usual  place  of  residence  of  such  person ; 
and  thereupon  and  upon  payment  of  the  duties,  according  to  the 
place  of  his  residence^  every  such  person  shall  be  entitled  to  a 
certificate,  duly  stamped,  to  denote  the  payment  of  the  said 
duties ;  which  certificate  the  said  commissioners  shall  cause  to  be 
immediately  issued,  under  the  hand  and  name  of  the  proper 
officer,  in  such  form  as  they  shall  devise. 
These  dutiesy  as  fixed  by  the  last  stamp  act  (a),  are,  vrbere  the  (a)  ssQ.s* 

attoniey 
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c.  184.  iched.  attorney  resides  in  London^  or  within  the  limits  of  the  twopemiiy 
part  I.; and  for  post,  12^  if  he  have   been  adnutted  three  years,   and  6L  if 
^ti^"^"^       not  admitted  so  long:  if  he  reside  elsewhere  8/^  if  he  hate 
44(^9.  C.98.  1^^®^  admitted  three  years,  and  4iL  if  not  so  long, 
fdied.  (A).   48  G.  s.  e*  149.  sched.  part  1 . 

}  S7.  By  §  27.  of  the  above  cited  37  Q.  9.  c  90.  every  certificate  shall 

be  entered  in  one  of  the  courts  in  which  the  person  described 
therein  shall  be  admitted,  and  enrolled  with  the  respective  officer 

(a)  See  s  O.  s.  or  oflScers  {a)  of  the  said  courts  appointed  by  the  25  O.  S.  c.  80. 

C.83.  §18.       ^Q  grant  certificates  of  enrolment  or  admission,  within  the  time 

therein  before  prescribed,  or  before  such  person  shall  be  per- 
mitted to  practise  as  aforesaid ;  and  the  said  respective  officers 
shall  from  time  to  time,  upon  payment  of  the  sum  of  l5.,  enter 
in  alphabetical  order  the  names  of  the  persons  described  in  such 
respective  certificates,  together  with  the  places  of  such  their  re«- 
sidence  as  aforesaid,  and  the  respective  dates  of  such  certificates, 
in  books  or  rolls  to  be  prepared  for  that  purpose ;  to  which 
books  or  rolls  in  the  said  courts  respectively  all  persons  shall 
and  may,  at  seasonable  times,  have  tree  access,  without  fee  or 
reward. 
$  9a  By  $  SO.  any  person  practising  as  an  attorney  without  ob- 

tuning  a  certificate,  or  delivering  in  a  false  place  of  residence, 
to  evade  the  payment  of  the  higher  duties,  shall  forfeit  50/.,  and 
be  made  incapable  of  maintaining  an  action  for  business  done. 
$  90.  And  by  §  90.  any  attorney  neglecting  to  take  out  his  certifi- 

cate for  the  space  of  one  whole  year,  shall  be  thenceforth  in- 
capable of  practising  either  in  his  own  name  or  that  of  any  other 
person ;  and  his  admission  shall  be  void.  He  may,  however,  be 
re-admitted  on  payment  of  the  arrears,  and  such  penalty  as  the 
court  shall  think  proper  to  impose. 

7G.4.  c,44.        Acts  of  indemnity  are  occasionally  passed  to  relieve  attorneys 

$  ^'  who  have  neglected  to  take  out  their  certificate  in  due  time. 

Davis  T.Ed-         A  common  informer  may  recover  the  penalties  for  non-observ- 

™r!^!i&p       ance  of  the  provisions  of  this  statute,  though  no  such  power  is 

382.  ,*  and  'see   «pressly  given  to  him. 

1  New  R. 845.;  9ed  tide  8  East,  569.  eontrh. 

4Eap.  Gb.  hI       And  if  an  attorney  be  in  partnership  with  another,  and  they 

carry  on  their  business  together,  and  their  joint  names  are  put 
on  papers  on  causes  in  their  office,  either  of  them  is  liable  to 
the  penalties  of  the  last-mentioned  act  for  practising  as  an 
attorney  without  entering  his  certificate,  though  it  do  not  appear 
that  one  of  them  had  any  profit  or  advantage  firom  the  suit  for 
^     n      jr  •  ^hich  the  qui  tarn  action  is  brought ;  the  consequence  is  that  two 

mkT  ofafe   ^^  '  attorneys  or  proctors  cannot  be  sued  together  as  for  one  oflfence 

a  East,  569.      in  practising,  without  having  obtained  and  altered  their  cer- 
tificate. 

6TennR.6d9.       It  has  likewise  been  determined  that  the  certificate  act  does 

not  extend  to  the  county  court,  though  an  attorney  proaeoole 
a  suit  there  by  writ  of  Jusiicies  for  more  than  forty  shillings. 
As  a  further  induoeaoent  for  attorneys  to  takeout  their  certifi- 
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aaes,itiseiiactedbythe8tatiileaboYecitedS7G.3.c.9a(a)that  (a)§5i. 
M  every  person  admitted*  sworSy  and  enrolled  in  any  of  the  courts 
**  therein  mentioned,  who  shall  ne^ect  to  obtain  his  certificate 
<^  thereof,  in  the  manner  befove  directed,  far  die  space  of  one  whole 
<*  year  shall  from  thenceforth  be  incapable  of  practising  in  his  own 
<^  name,  or  in  the  name  of  any  other  person,  in  any  of  the  said 
<<  courts  by  virtue  of  such  admission,  entry,  and  enrolment;  and 
**  the  admission,  entry,  and  enrolment  of  such  person  in  any  of 
^*  the  said  courts  shall  firom  thenceforth  be  null  and  void,     rro*  {b)  For  the 
**  vided  always,  that  nothing  therein  before  contained  shall  be  evidence,  in 
<*  construed  to  prevent  any  of  the  said  courts  from  readmitting  ^°  ^^  ^^ 
*^  such  person,  on  payment  to  the  commissioners  of  the  duty  f^^  i^i^  fe^as 
"  accrura  since  the  expiration  of  the  last  certificate  obtained  by  to  his  not 
**  such  person,  and  such  further  sum  of  money  by  way  of  penalty  having  been 
w  as  the  said  court  shall  think  fit  to  order  anddirect''(4)  On  the  J^^^^^V. 
above  statute  it  has  been  holden,  in  the  Common  Pleas,  that  ;ng  ^  ^^ 
where  a  person  is  admitted  an  attorney,  and  omits  to  take  out  out  his  cerdft- 
his  certificate  within  the  year,  be  must  be  re^admitted  before  ^^t  "^ 
he  can  practise,  though  he  should  never  have  practised  on  his  3^*5"bow  i 
former  admission,  {c)     And,  in  the  King's  Bench,  where  an  j^y,  512.  S.  C. 
attorney  has  discontinued  to  practise  after  the  expiration  of  his  /^x  ^x^unt. 
certificate,  though  in  consequence  of  pecimiary  difficulties  and  408.  s  Marsh, 
illness  Id)^  or  absence  abroad  (e),  a  term's  notice  must  be  stuck  183.S.C. ;  and 
up  and  entered  at  the  judge's  chambers  for  the  purpose  of  re-  »^iChitt.R. 
admitting  him,  in  like  manner  as  upon  an  original  admission. (g)  .    '  _.    ^ 
But  where  an  attorney  continued  to  practise  after  the  expir-  ^^^^^ 
ation  of  his  certificate  throueh  the  inadvertence  or  misconduct  (.  Vju^  ono 
of  his  agent  or  clerk«  m  neglectmg  to  get  it  renewed^  the  court,  .^  ^^  ^^^ 
on  an  affidavit  of  the  circumstances,  will  readmit  him  without  Vaujhan|E! 
giving  a  term's  notice,  (h)     And  where  the  certificate  of  an  at-  as  O.  5.  K.  B. 
torney  of  the  Common  Pleas  had  been,  through  the  mbtake  of  '^^^'  '^^' 
his  agent,  filed  in  the  King's  Bench,  where  he  was  not  admitted 
for  four  successive  years,   such  certificate  was  allowed  to  be  ^i^^^!^^^ 
entered  and  filed  in  the  Common  Pleas,  on  notice  of  the  appli-  g  Taunt.  129* 
cation  bemg  given  to  the  stamp  office.  (1)     Where  a  term's  3  Moore,  578. 
notice  was  necessary,  and  the  party  intending  to  apply  to  be  re*  1  Chitt,H-i65 
admitted  on  the  roll  affixed  nis  notice  outside  the  Court  of  ^J^*  ^^^' 
King's  Bench  in  the  morning  before  the  sitting  of  the  court,  (jMMoore^ 
on  the  fijTst  day  of  the  term,  of  which  the  notice  was  intended  to  ,^.  Iivwr  & 
be  given,  this  was  holden  to  be  a  sufficient  comjJiance  with  the  )A^  ^^^  * 
rule,  (i) 

In  the  Court  of  King's  Bench  it  is  a  rule,  that  where  an  agent  W  *  Bam.  & 
employed  to  take  out  an  attorney's  annual  certificate  has  neg^  thef^  of  an 
lected  to  do  80»  and  the  attorney  has,  firom  ignorance  of  the  fact,  affidavit  of  ad- 
continued  to  practise,  the  court  will  only  allow  him  to  be  re-  mission  on  the 
admitted  upon  payment  of  a  fine,  with  the  arrears  of  duty.  {I)  above  gronnd. 
But  attorneys  have  been  readmitted  in  that  court  without  pay-  ^^0^  Siwwnu 
ing  any  fine  or  arrears,  on  making  it  appear  that  they  never  8eeTidd,Ap- 
practised  {m\  or  had  discontinued  practice  after  their  last  certifi-  pend.  ch.  5. 
cate  expired  (n),  or  that  they  were  prevented  practising  by  ill-  » *^»  ^\ 
ncss  (o),  or  by  bemg  reduced  to  the  situation  of  a  clerk  {p)i  and  W  *  Cfcitt^R. 

the 
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{n)  8  Dow..&  the  distiiiction  is  said  to  be  this,*^tbat  where  the  party  has  been 
Ry.  58.  practising  in  the  interval,  he  must  pay  the  arrears  of  duty;  but 

(o)iChitt.R.  not  so  where  be  has  not  practised.  (;)  So^  in  the  Common 
(o) 'allvn.  &  Pl®^  An  attorney  who  had  ceased  to  practise  after  the  passing 
Aid.  514.  '  of  the  25  G.  3.  c.  80.  and  before  the  operation  of  the  37  6.  3. 
1  Chitt.  R.102.  C..90.  $  31.  had  comm^iced  was  readmitted,  without  paying 
S.  ^y^?"**  «ny  penalties  or  arrears  of  duty,  (r)  And,  in  a  late  case  (5),  an 
ilt^s  P^  attorney  who  had  ceased  to  practise  six  years  was  readmitted 
Dict.(8d  edit.)  iQ  that  court  on  payment  of  a  nominal  fine,  without  the  arrears 
339»S54.n.  of  duty;  on  an  affidavit,  stating  that  he  had  discontinued  to 
J  ^^rw^^*  practise,  on  account  of  his  affiurs  having  become  embarrassed, 
R  a^^^per  ^^^  ^  ^^  ^^^  practised  in  the  interval,  and  that  no  misconduct 
Moit  b.  J.  could  be  imputed  to  him  in  his  character  of  an  attorney.! 
(r)  s  Taunt.  398.    («)  7  Moore,  410.  1  ffing.  91.  S.  C;  and  see  7  Moore,  495. 495. 

Thif  rale  has  ^7  ^  rul^  of  the  Court  of  King's  Bench,  Tr.  31  6.  3.  (in  aid 
been  ance  and  furtherance  of  the  dispositions  of  the  legislature  manifested 
adopted  by  in  the  above  acts,}  it  is  ordered,  **  That,  from  and  after  the 
^e  Court  of  k  ^^^  ^^y  ^f  Michadmas  term  then  next  ensuing,  no  attorney, 
instead  of  &E-  *^  ^'^^  ^^^^  ^  retained  or  employed  as  a  writer  or  clerk  by  any 
ingup  hit  '*  other  attorney,  shall,  during  the  time  of  such  employ,  take  or 
name  and  «  have  any  clerk  under  articles ;  and  that  no  service  to  any  such 
P^  •  ?^*  "  attorney  under  articles  during  the  time  that  such  attorney  shall 
diaaTtwire,^  is  "  he  SO  employed  by  any  other  attorney  shall  be  deemed  good 
ordered  by  a  '^  service.  And  it  is  further  ordered,  that,  from  and  after  the 
•ubaequent       «  same  last  day  of  Michaelmas  term,  no  person  who  shall  enter 

^"^54  -  \i.  *  **  into  articles  with  an  attorney  or  attorneys  shall  be  at  liberty  to 
55  G.  5.  that     ..  -  .  *     V      I.    ^    "^  **  J 

he  shall  enter.       serve  the  agent  or  agents  of  such  attorney  or  attorneys,  under 

or  cause  to  be  ^^  such  articles,  for  a  longer  time  than  one  year  of  his  clerkship, 
entered,  in  a  «  and  that  any  such  service  to  an  agent  or  agents  beyond  that 
k^^f^  ^at  **  ^™®  f^fS^^  not  be  deemed  good  service.  And  to  the  intent  that 
Depose  at  **  better  information  may  be  obtained  touching  the  fitness  and 
eacnof  the  ^  qualifications  of  persons  applying  to  be  admitted  attorneys,  it 
iudge*s  cham-  «<  ig  fiirther  ordered,  that,  from  and  after  the  same,  SfC.  every 
1111*^1?**  **  person  who  shall  apply  for  admission  as  an  attorney  in  that 
hame'and  '*'  court,  and  who  shall  not  have  been  admitted  an  attorney  or 
place  of  abod^  '*  solicitor  of  any  other  court,  shall,  for  the  space  of  one  full 
and  also  the  <«  term,  previous  to  the  term  in  which  such  person  shall  apply 
"Se  Tslode  "  ^  '^  admitted,  cause  his  name  and  place  of  abode,  and  also 
of  the'at-  '^  ^®  name  or  names  and  place  or  places  of  abode  of  the  at* 
torney  or  at^  '*  tomey  or  attorneys  to  whom  he  shall  have  been  articled,  writ- 
torneys  to  ^<  ten  in  legible  characters,  to  be  affixed  on  the  outside  of  the 
havTb^VSjJ  "  ^^"^  ofKing's  Bench,  in  such  place  as  public  notices  are 
tici«l;  and  *  '*  usually  affixed,  and  also  in  some  conspicuous  place  in  the 
.that  no  person  **  chambers  (a)  of  each  of  the  judges  of  that  court,  and  in  the 
who  shall  not  «  King's  Bench  office;  and  that  no  person  who  shall  not  have 
SuJSb  rate  "  i^gulariy  complied  with  this  order  shall  in  fiiture  be  admitted 
X"  in  fiiture  **  an  attorney  of  that  court.'* 
be  admitted  an  attorney. 

As  a  further  means  of  reducing  the  number  of  this  body  of 
54G.5.  C.14.    men,  by  stat  31  G.  S.  c.  H.  the  legiislature  have  imposed  a 

duty 
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duty  of  IQOL  Iby  &6  G.  3.  c  184.  raised  to  120/.||  upon  every 
contract  in  writing,  to  serve  as  a  clerk,  in  order  to  admission  as 
a  solicitor  or  attorney  in  any  court  at  Westminster^  and  a  duty  of 
50/.  Iby  65  6.  8.  c.  104.  60/. |  upon  every  such  contract,  in 
order  to  admission  into  any  court  of  great  sessions  in  Wales^ 
Chester^  Lancaster^  or  Durham^  or  in  any  Court  of  Record  in 
England  holding  pleas»  where  the  debt  shall  amount  to  forty 
shillings.  And  $  2*  no  clerk  can  be  admitted  unless  the  indenture  $  s. 
or  writing  containing  the  contract  be  enrolled,  together  with  an 
affidavit  of  the  due  execution  thereof,  in  the  court  in  which  such 
derk  proposes  to  be  admitted,  within  six  months  next  after  the 
execution  thereof;  and  in  de&ult  of  enrolment  within  that  time 
the  service  shall  be  deemed  to  commence  from  the  time  of  the 
enrolment,  and  not  from  the  execution  of  the  indentures.  And 
by  $  3.  every  person  shall,  previous  to  his  being  permitted  to  ^  '* 
practise,  make  an  affidavit  of  the  payment  of  the  duty,  and 
specify  in  it  the  smn  paid,  and  the  name  and  place  of  abode  of 
the  person  or  persons  with  whom  the  contract  of  service  was 
entered  into,  the  time  of  the  execution  thereof,  and  of  the  en- 
rolling of  it ;  and,  in  case  he  shall  have  been  previously  ad- 
mitted a  solicitor  or  attorney  in  some  other  court,  shall  specify 
in  such  affidavit  the  court  in  which  he  has  been  so  admitted,  and 
time  of  his  admission,  and  cause  the  same  to  be  filed  in  the  court 
in  which  he  proposes  to  be  admitted ;  which  affidavit  shall  be 
produced  and  openly  read  in  the  court  in  which  he  proposes  to 
be  admitted  before  he  shall  be  enrolled  therein. 

The  $  4.  imposes  a  penalty  of  100/.  upon  any  person,  other  ^  4^ 
than  such  as  shall  have  been  admitted  in  one  of  the  courts  of 
great  sessions  in  Walesj  Sfc.  by  virtue  of  a  contract  made  before 
the  5th  and  10th  days  oi  February  1794«,  and  a  service  in  pursu- 
ance thereof,  who  shall  in  his  own  name,  or  that  of  any  other 
person,  sue  out  any  writ  or  process,  or  coronnence,  prosecute, 
or  defend  any  action  or  suit,  or  any  proceedings  in  any  of  the 
courts  at  Westminster^  without  being  admitted  in  one  of  them 
according  to  the  directions  of  the  several  acts  now  in  force  for 
the  better  regulation  of  attorneys;  and  further  incapacitates  him 
from  maintaining  any  action  for  the  recovery  of  hb  fees,  4r»  on 
account  of  such  proceediugs. 

But  by  §  5.  persons  admitted  in  any  court  at  Westminster^  who         §  5, 
shall  have  paid  the  100/.  duty,  may  be  admitted  in  any  other 
court  mentioned  in  the  act  without  paying  any  further  duty;  and 
by  $  6.  a  similar  provision  is  made  for  the  admission  of  those  who         §  c, 
have  paid  the  50L  duty  into  any  other  court  but  those  at  West^ 
minster*     And  by  $  ?•  any  person  admitted  in  any  of  the  above         f  7, 
courts,  by  virtue  of  a  contract  and  service  thereunder,  before  the 
said  5th  and  10th  days  of  February^  may  be  admitted  to  any  of 
the  other  courts  without  the  payment  of  the  duties  imposed  by 
this  act.     And  $  8.  protects  articled  clerks  who  shall  have  paid         $  s. 
the  duty  from  the  payment  of  it  again,  upon  any  new  contract 
with  other  masters.] 

]|By  44  G,  3.  c.  98.  $  14.  any  person  who  shall  for  a  fee,  S^e.  44  0.9.  c,  98. 
Vol.  I.  D  d  draw  f  J<- 
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draw  or  prepare  any  conveyance,  deed,  or  other  proceedings  in 
law  or  equity  (except  wills,  agreements  not  under  seal,  and  letters 
of  attorney),  not  being  a  seijeant  at  law,  barrister,  or  solicitor, 
4rc.  duly  certificated,  or  a  special  pleader,  equity  draftsman,  or 
conveyancer  of  one  of  the  four  mns  of  court,  and  certifioated, 
shall  forfeit  for  each  offence  50/.  | 
Vent.  11.  An  attorney  sworn  and  admitted  in  any  of  the  courts  at  Wesi^ 

M^i*^^*  fiwW^  may  practise  in  any  inferior  court,  unless  such  court  by 

charter  or  prescription  is  restrained  to  a  certain  number  of  attor- 
neys, and  has  a  power  to  exclude  all  others. 
Ley.  75.  Sid.        Also  if  an  attorney  of  any  inferior  court  is  refased  the  privilege 
94.  Keb.349.    q(  acting,  or  turned  out  by  the  judge  or  steward,  a  mandamus 
FSTtitl**        will  lie  to  restore  him. 

Mandanuu. 

Barnes,  59.  [An  apprentice  to  a  man  as  a  scrivener,  though  he  be  also  an 

attorney,  cannot  be  admitted. 
ExparteCole,      A  barrister  cannot  be  admitted  an  attorney :  if  he  is  desirous 
Dougl.  115.      of  being  so,  he  must  first  apply  to  his  society  to  be  disbarred- 
Moody's  case.       An  attorney  who  had  at  his  own  instance  been  struck  off  the 
Barnes,  42.       roll,  and  had  been  put  into  the  commission  of  the  peace,  and 

made  a  commissioner  of  the  land-tax,  moved  to  be  restored  ;  and 
on  an  affidavit  setting  forth  his  reasons,  the  motion  was  granted, 
he  consenting  to  take  no  advantage  of  any  action  pending,  if 
there  should  be  any.] 

(B)  Who  may  appear  by  Attorney,  and  in  what  Cases. 

s  In  t  924  T^^  statute  of  Westm.  2.  cap.  10.  gives  to  all  persons  a  liberty 

Co?  Lit.  128.  .       ^^  appearing  by  attorney  without  any  letters  patent^  which 

8  Co.  58.  it  seems  they  were  formerly  obliged  to  ta&e  out,  otherwise  they 
*  2  Mod.  8  J.  were  to  appear  each  day  in  court  in  their  proper  person  (a) ;  for 

Of  infants  ap-    ^j^g  command  of  the  writ  being  to  appear,  was  always  intended 

P^^by         to  be  in  proper  person. 

guardian  or  attorney,  vide  head  of  InfanU^    [(a)  By  reason  whereof,  Lord  Coke  observeth, 
there  were  but  few  suits.    Co.  lit.  128.  a.] 

(h)  2  Hawk.  But  in  a  capital  case  {b)  the  party  must  always  appear  in  per- 

P.C.387.         son,  and  cannot  plead  by  attorney:  also  in  criminal  offences, 
19?  281118^    ^^^^^  *"*  *^^  °^  parliament  requires  that  the  party  should  appear 
999.  {c)  9  Inst.  ^^  person ;  so  in  appeal  {c\  or  on  an  attachment,  (d) 
312.    That  the  appellant  and  appellee  must  both  appear  in  person.   5  Mod.  268.    4  Mod.  99. 

2  Jones,  2 10.    (d)  9  Hawk.  P.  C.  2 13. ;  and  vide  title  Appeei. 

Lev.  146.  ^  ^^  indictment,  information,  or  action  for  any  crime  what- 

Kelw.  165.  soever  under  the  degree  of  capitel,  the  defendant  may,  by  the 

Dyer, 346.  fiivour  of  the  court,  appear  by  attorney;  and  this  he  may  do  as 

3  iS'st  "f  95.^*'  well  before  plea  pleaded,  as  m  the  proceedmgs  after,  till  con- 

9  Hawk.  P.  C.  "fiction. 

973.    A  clerk  in  court  may  confess  an  indictment  for  his  client,    e  Mod.  R.  16. 

isEIiz.  C.5.         By  the  18  Eliz.  cap.  5.  par.  1.  it  is  enacted^   "  that  every 
par.  I.  a  informer  upon  any  penal  statute  shall  exhibit  his  suit  in  proper 

*^  person,  and  pursue  die  same  only  by  himself,  or  by  his  at- 

•«  tomey 
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**  torney  in   court,  and  that  be  shall  not  use  any  deputy  or 
**  deputies  at  all.*' 

Bv  the  29  Eliz.  cap.  5.  par.  si.  it  is  recited,  «« that  divers  »9Eliz.  c.5. 
**  of  her  majesty's  subjects  dwelling  in  the  remote  parts  of  the  P«r*«i. 
*<  realm,  had  been  many  times  maliciously  troubled  upon  inform* 
**  ations  and  suits  exhibited  in  the  Courts  of  the  King's  Bench, 
^  Common  Pleas,  and  Exchequer,  upon  penal  statutes,  and  had 
*•  been  drawn  up  upon  process  out  of  the  countries  where  they 
^  dwell,  and  driven  to  attend  and  put  in  bail,  to  their  great 
^  trouble  and  undoing ;  for  reformation  thereof  it  is  enacted, 
**  That  if  any  person  or  persons  shall  be  sued  or  informed  against 
**  upon  any  penal  law,  in  any  of  the  said  courts  where  such  person 
**  or  persons  are  bailable  by  law,  or  where  by  the  leave  or  favour 
'^  of  the  court  such  person  or  persons  may  appear  by  attorney ; 
'*  in  every  such  case  the  person  or  persons  so  to  be  empleaded 
^  or  sued,  shall  and  may,  at  the  day  and  time  contained  in  the 
*^  first  process  served  for  his  appearance,  appear  by  attorney  of 
^  the  same  court  where  the  process  is  returnable,  to  answer  and 
'*  defend  the  same,  and  not  be  urged  to  personal  appearance,  or 
^  to  put  in  bail  for  the  answering  of  such  suits." 

If  one  be  outlawed  upon  an  indictment  for  not  repairing  a  Cro.Jac6i6. 
bridge,  and  thereupon  admitted  to  bring  a  writ  of  error,   he  Sir  William 
must  appear,  and  in  person  assign  his  error  {a) ;  so  adjudged  and  ?^g'l^-r*®' 
agreed  by  all  tlie  clerks  of  the  crown-office  in  Sir  William  Read's  administrator 
case ;  and  though  the  court  greatly  pitied  Sir  William^  because  brings  error 
he  was  ninety  years  of  age,  and  very  infirm,  and  had  kept  his  upon  an  out- 
chamber  for  a  year  and  more,  yet  they  held  that  it  could  not  be  ]^Y^  ^^°?* 
J  u       **  u  •  •     ^  ^i_   "^  r  ^i_  ^         J  intestate  for 

done  by  attorney,  bemg  agamst  the  course  of  the  court,  ami  murder,  he 

doubted  whether  the  king's  privy  seal  would  help  him ;  and  he  may  appear 
was  thereupon  brought  from  his  house  ten  miles  from  Londoriy  Jjy  attorney; 
in  an  horse-litter,  upon  men's  shoulders  to  the  bar,  and  came       ^  ^i^s  If 
into  court  and  assigned  his  error,  and  put  in  bail  to  prosecute,      oiust  have  ap- 
peared in  person,  that  he  might  have  stood  reetut  m  curia^  and  answer  the  matter  of  fact ;  yet 
m  this  eoie  that  reason  fails.    March,  113.    Vide  the  statute  7  H.  4.  c  13.,  by  which  a  judge 
may  examine  into  the  inability  of  a  person  outlawed  to  appear,  and  the  court  dii:pense  with  a 
personal  appearance ;  and  Cro.  Jac.  462.  where  on  affidavit  of  sickness  the  court  allowed  of  an 
appearance  by  attorney.    Vide  the  4  &  5  W.&  M.  c.  18.,  that  persons  outlawed  may  appear 
by  attorney,  except  for  treason  or  felony,  and  reverse  the  same  without  bail.   S  Salk.  496.  ace* 
Vide  tit.  Outlawry. 

If  husband  and  wife  are  sued,  the  husband  is  to  make  an  attor-  ^  g^^^  ^i  j, 
nqr  for  her.  (6)  Bridg.V3.  ' 

See  title  Banm  ami  Feme,    Vide  6  Mod.  86.    |K^}  For  feme  covert  cannot  make  an  attorney. 
3Taunt.861.B 

If  an  idiot  sue  or  defend,  he   cannot  appear  by  guardian,  Co.  Lit.  1.75. 
prochein  amy^  or  attorney,  but  must  appear  in  proper  person ;  \q^^^^^^^ 
but  otherwise  of  him  who  becomes  non  compos  mentis^  for  he  Paim.^so. 
shall  appear  by  guardian  if  within  age,  or  by  attorney  if  of  s  Sand.  53s. 
full  age.  r%deiM.  Idiot 

and  Lunatics, 

In  an  attachment  of  privilege  by  the  marshal,  be  shall  have  no  5  Mod.  16. 
attorney  because  present  in  court 

D  d  2  (C)  Of 
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(C)  Of  retaining  an  Attorney,  what  shall  be  an 
Appearance ;  and  herein  of  the  Warrant  of 
Attorney. 

Salk 87.  pi. 4.     AN  attorney  is  not  compellable  to  appear  for  any  one,  unless 

[NVhere  an        "^^  he  take  his  fee,  or  back  the  warrant;  after  which  the  court 

attorney  of       ^j]}  compel  him  to  appear, 
either  bench  i:  trr 

has  accepted  a  warrant,  or  subscribed  a  process,  declaration,  or  warrant  to  appear,  the  rule  is, 
that  he  shall  be  compell^  to  cause  an  appearance,  or  be  liable  to  an  attacnment,  or  put  out 
of  the  roll,  as  the  case  requires ;  and  the  party  is  not  to  be  received  to  countermand  such 
appearance  after  lys  retainer."  Tidd's  Prac.  124.  The  usual  mode  of  proceeding  upon  this 
rule  IS  by  attachment.  6  Mod.  4S.  86. ;  and  if  an  attorney  expressly  undertake  to  appear,  the 
court  will  oblige  him  to  do  it  in  a  proper  manner ;  as,  if  for  an  in/ant^  he  must  appear  by 
guardian.  Goodright  v.  Wright,  1  Stra.  25.  Stratton  v.  Burgiss,  Ibid.  1 14.  Power  ▼.  Jones, 
Und.  445.  And  though  he  may  have  been  imposed  upon  by  a  sherifTs  ofELcer,  yet  the  court  will 
oblige  him  to  fulfil  his  undertaking.  Loryroer  v.  Hollister,  1  Stra.  696.]  ||But  a  general  un- 
dertaking by  an  attorney  to  appear  to  process  does  not  oblige  him  to  put  in  bail  to  bailable 
process.  S  Chitt.  415.;  and  see  5  Ring.  70.  And  an  attachment  mU  not  be  granted  agdnst 
an  attorney  for  neglecting  to  enter  an  appearance  according  to  his  undertaking.  Mould  ▼• 
Roberts,  4'Dow.  &  Ry.7l9.|| 

6  Mod.  42.  If  before  a  writ  be  taken  out  an  attorney  promise  to  appear 

raef^mb'^*  to  it,  and  after  it  is  taken  out  it  is  shewed  to  him,  he  ought 
S99.  '  ^^  appear,  but  that  is  no  actual  appearance ;  but  if  such  un- 
dertaking be  after  the  writ  is  actually  taken  out,  it  is  an  ap- 
pearance. 
Salk.  86.  pi.  5. '  Where  an  attorney  takes  upon  him  to  appear,  the  court  looks 
per  HoU  said  no  farther,  but  proceeds  as  if  tlie  attorney  had  sufficient  autho- 
^  ^•^*'^  f  th    ^^^y*  ®"^  leaves  the  party  his  action  against  him.  (a) 

court.  1  Keb.  89.  [(«)  But  Qu.  Whether  an  appearance  under  a  forged  warrant  of  attorney 
be  good  ?  and  see  the  case  of  Kobson  v.  Eaton,  l  Term  R.  62.,  where  it  was  adjudged,  that  if 
A.  pay  a  debt  which  he  owes  to  B.  to  the  attorney  of  a  person  suing  him  in  J^.'s  name,  but 
witnout  his  authority,  he  shall  be  obliged  to  pay  it  over  again.] 

1  Sid.  51.  [For  where  he  once  appears,  or  undertakes  to  be  attorney  for 

(fi)  Mordccai  v.  anothea,  he  shall  not  be  permitted  to  withdraw  himself;  and  it 

Solomon,  jg  g^jj  ^^  y^  j^jg  j^j.  ^^  proceed  in  the  suit,  though  his  client 
Say.  R.  173.  i     ^  ^     u  •       i  •     "^  /i\-i 

Menzies  v.  neglect  to  bring  him  money.  (J)] 

Rodriguez,  1  Price,  92.|| 

i4y^.  27S.       .  II  And  it  is  said  to  have  been  determined  in  C.P.  that  an 

A  similar  prac-  attorney  havinnr  quitted  his  client  before  trial  could  not  bring  an 
ice  prevails  m  ^  4.'       r     i  •    /p-ii 
Chancery ;        ^^tion  tor  his  bill. 

and  in  that  court  a  solicitor  having  proceeded  to  a  certain  length  in  the  cause,  and  then 
declined  to  act  further,  has  no  tlien  for  the  costs  upon  a  fund  in  court.  14  Ves.  196.  871. ; 
and  see  1  Swanst.  !•   3  Swanst.  93. 

Johnston  v.  An  attorney  retained  to  defend  an  action  is  not  bound,  in  fol- 

^Cwn'  176      ^^^^og  tbe  instructions  of  his  client,  to  do  what  is  meant  merely 

^'  '  tor  delay.  II 
Salk.  88.  pi.  7.  If  an  attorney  appears,  and  judgment  is  entered  against  his 
S  P*^Th^'  c^®"t>  tbe  court  will  not  set  aside  the  judgment,  though  the 
action  win'  He  ^}:^^^^y  bad  no  warrant,  if  die  attorney  be  able  and  respon- 
against  an  at*  ^^ble ;  for  the  judgment  is  regular,  and  the  plaintiff  is  not  to 
tomey  for  ap.  suffer  when  in  no  default :  but  if  the  attorney  be  not  responsible 
pcaring  with-    or  suspicious,  the  judgment  will  be  set  aside,  for  otherwise  the 

defendant 
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defendant  has  no  remedy,  and  any  one  may  be  undone  by  that  out  a  warrant. 

_____-,  S  Alou*  205a 

"«»"»•  And  for  that 

reason  an  attachment  denied.  Comb.  9^  vide  infrh^  letter  (H),  4S3.  || Where  an  authority  was 
given  to  an  attorney  to  protect  a  defendant  from  arrests,  and  before  that  authority  was  coun- 
termanded the  attorney  £ave  an  undertaking  to  put  in  bail  for  the  defendant,  the  court  would 
not  set  aside  the  proceedings  on  behalf  of  the  defendant,  though  he  disclaimed  the  authority 
of  the  attorney.    1  Chitt.  1 93.|| 

[Attorneys  were  anciently  appointed  in  court,  when  actually  i  Wils.  39. 
present;  but  they  are  now  usually  appointed  out  of  court  by  ??S}**p5^ 
warrant,  which  should  regularly  be  in  writing;  but  an  authority  1,4^  \^»j\   ^* 
by  parol  is  said  to  be  sufficient  to  support  a  judgment] 

A  warrant  of  attorney  may  be  entered  at  any  time  before  judg-  «  ..  .  - 

ment  (a),  or  before  a  writ  of  error  brought  Pop  ^hj^  ^  * 

IS  Eliz.  c  14.  That  after  verdict  in  any  court  of  record  judgment  shall  not  be  stayed  or  re- 
versed for  want  of  a  warrant  of  attorney;  and  vide  «^2  H.8.  SO.  and  4  Ann.  c.  16.  63.  that 
the  plaintiff's  attorney  shall  file  his  warrant  the  same  term  he  declares,  and  the  defendant's 
attorney  the  same  term  he  appears,  on  pain  of  forfeiting  ten  pounds ;  and  also  suffering  such 
imprisonment  as  by  the  discretion  of  the  justices  of  the  court,  where  any  such  default  shall 
happen  to  be,  shall  be  thought  convenient.  Vide  Roll.  R.  186.  March,  122.  Golds.  91.  Brownl. 
46.  Hetley,  59.  Bul8t21.  Cro.Jac.  277.  Vide  tAt\^  Error,  [{a)  kt  way  ^mc  pendente  lite, 
1  Stra,  526.  Noke  v.  Caldecot,  2  Stra.  807.  Henriques  v.  The  Dutch  East  Incua  Company, 
9  Ld.  Raym.  1 532.  S.  C.    Brooke  v.  Manning,  Fitzg.  191.] 

[It  was  formerly  the  course  of  the  Court  of  King^s  Bench  to  1  Salk.  88. 
enter  the  warrants  of  attorney  on  a  particular  roll  kept  for  that  ^'^^  *•'•*• 
purpose ;  but  this  course  was  altered  by  Wright  C.  J.  who  caused 
them  to  be  entered  on  the  top  of  the  plea-roll,  as  the  practice  is 
at  this  day. 

It  is  to  be  observed  with  respect  to  the  warrant  of  attorney! 
that  by  25G.  S.  c86.  above-mentioned,  $  IS,  14,  15.,    **  no 
*^  attorney  shall  sue  out  any  writ  or  process,  or  commence,  pro- 
**  secute,  or  defend  any  action,  unless  he  shall  have  delivered  to  g.  .    ^ 
"  the  officer  or  his  deputy,  appointed  to  sign  or  issue  the  first  no  acdon  shall 
"  process  for  the  plaintiff,  or  to  enter,  file,  or  record  the  bail  or  be  stayed,  or 
'*  appearance  for  the  defendant,  a  memorandum  or  minute  of  his  judgment  set 
**  warrant  duly  stamped,  containing  the  names  of  the  parties,  *^    ^*^"r  ^u" 
"  the  court,  and  the  attorney ;  and  where  a  pracipe  is  required  omitting  to 
''  (except  for  an  original),  the  nature  and  denomination  of  the  enter  a  memo^ 
•*  process,  and  the  return  of  it;  which  memorandum  or  minute  randum. 
^*  the  said  officer  or  his  deputy  shall  receive,  and  forthwith  enter 
*^  or  file  on  record,  and  shall  sign  thereon  the  day  of  delivering 
*^  it."    A  similar  memorandum  is  required  by  $  19.  previous 
to  entering  up  judgment  on  a  cognaoit  actionem,  or  warrant  of 
attorney.] 

No  man,  though  by  consent  of  parties,  can  be  attorney  on  Faresl.  47. 
both  sides,  for  the  consent  of  parties  cannot  change  the  law.        p^  curitm. 

If  the  attorney  in  the  original  action  acts  as  attorney  in  the  Salk.  89. 
proceedings  against  the  bail  without  any  new  warrant (6),  this  is  Pj*  ^^'  ^^• 
error;  for  though  any  person  may  take  out  a  scire  Jfacias,  yet  5o3.%«rf.369. 
upon  the  return  a  plea  commences,  and  a  new  warrant  of  attomev  2  Ld.  Raym. 
ought  to  have  been  entered,  because  this  is  a  new  cause  and  di&  88 1.  ]S58. 
ferent  record.  ^  5i^;  ^* 

B  Mod.  397. 
Carth.  447.    Burr  and  Atwood.    {h)  If  the  tenant  makes  an  attorney  wi  hanco^  and  after 
conusance  of  this  plea  is  demanded  by  a  franchise  and  granted,  the  attorney  shall  continue 

Dd  3  attorney 
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MtcToey  for  biiii  in  tiie  firanduM  abo,  withoot  other  makiiigy  and  be  is  hk  attorney  there  m 
facio,  without  other  reinoval;  for  the  conusance  is  granted  to  hold  plea  as  the  justices  ought, 
if  this  had  not  been  granted.  81  E.  9.  45.  b.6K  81  Ass.  pi.  17.  Fltz.  tit.  Receipt,  133.  Roll. 
Abr.  890.  S.  C.  So  if  after  conusance  granted,  a  re-summons  be  sued  for  the  failure  of  right 
there  in  the  court  where  thu  was  granted,  he  continues  attorney  for  htm  there  also  upon  the 
first  ret»ner.  Roll.  Abr.  890.  If  iudgment  be  given  in  banco  against  the  defendant,  and  this 
be  reversed  in  B»  R,  for  error  in  the  process,  the  attorney  whom  the  tenant  had  in  the  first 
plea,  shall  continue  his  attorney  now  in  B.  R.  to  answer  to  the  original.   RotL  Abr.  890. 

8  Show.  R.  ^^  ^^^^  ^^  ^  bail-bond,  the  principal  gave  a  warrant  of  attorney 

161.  pi.  147.     to  appear  for  himself,  and  likewise  ordered  the  same  attorney  to 

Keb.  593.  appear  for  the  bail,  who  were  his  neighbours ;  the  attorney  ap- 

(fl)  Qu.  If  the    peared  acoordincrly,  and  for  want  of  a  plea,  judOTient  was  had 

courts  would     '^     •     *  ^i  •     •  ^  i       j  i_  -i     l  ^  ^  ^  n     »    ,       ., 

now  set  aside    t^g^^t  the  prmcipal  and  bail ;  bat  upon  motion  set  aside  as  to 

thejudgmenu   the  bail,  the  principal's  order  not  being  a  warrant  to  appear 
against  the       for  more  than  himself  and  it  being  by  ignorance  of  the  law, 
wr'  'r^^Lrlv  *"^  ^^^  *  wilfid  act,  the  judges  discharged  the  attorney  as  to  any 
IIlr4l^       contempt,  (a) 
process,  unless  they  had  a  good  defence  ? 

Moor,  711.  If  there  be  a  mistake  in  the  attorney's  name,  it  may  be  amended 

[Fide  tuprhy  by  the  warrant  of  attorney,  for  the  warrant  of  attorney  being  pre- 
^^  f  ^^  cedent,  will  amend  the  roll,  and  the  court  will  take  notice  that 
^  case  of       ^^  ^^  ^^  SBm^  that  appeared. 

Richards  v.  Brown,  Dou^.  1 14.,  where  the  verjr  reverse  to  this  was  done,  the  name  in  the  war- 
rant of  attorney  altered  to  that  in  the  declaration.]  But  if  the  right  name  be  no  where  en^ 
tered,  the  court  cannot  amend.  3  Bulst.  802.  [In  Phillips  v.  Smith,  which  was  a  penal  action, 
a  mistake  in  the  addition  of  the  defendant  in  the  warrant  of  attorney  was  amended  after  error 
brought.    lStra.136.]     Ftei^  Salk.  88. 

{h's  18  Eliz  [The  want  of  a  warrant  of  attorney  is  aided  after  verdict  {b) 

c.  14.  or  judgment  by  nil  dicit  (c),  ^c.  by  the  statutes  of  jeofails.] 

(r)  4&  5  Ann.  c.  16. 

(D)  Of  the  Power  of  an  Attorney,  when  appointed  j 
and  the  Regularity  of  his  Proceedings. 


Comb.  40.        "T^HE  authority  of  an  attorney,  when  appointed,  continues  until 
Roll.  R.  366.  judgment,  and  for  a  year  and  a  day  afterwards  to  sue  out 

(rf)  Ancf  then  a  ®*«^^^0">  ^"^  ^^  ^  longer  time  if  they  continue  execution ;  but 


new  authority  ^  ^^^  the  judgment  is  supposed  to  be  satisfied  and  to  make  it 
is  necessary,  appear  Otherwise,  the  plaintiff  must  (d)  again  come  into  court, 
Salk.  86.  which  he  either  does  by  scire  facias^  or  an  action  of  debt  on  the 

judgment 
s  G.s.  c.  9S.  Sy  the  2  6.  2.  cap.  23.  $  22.  it  is  enacted,  ^  that  every  writ 
?wh*  ^^  "  ^^^  process  for  arresting  the  body,  and  every  writ  of  execu- 
attorocy  sues  "  ^^°'  ^^  ^™®  Ishel  annexed  to  such  writ  or  process,  and  every 
for  himself,  **  warrant  that  shall  be  made  out  upon  any  such  writ,  process, 
his  name  need  **  or  execution,  shall,  before  the  service  or  execution  thereof 
not  be  in.  «  be  subscribed  or  indorsed  with  the  name  of  the  attorney,  dcrk 
w^r4TennR  "  *°  court,  or  solicitor,  written  in  a  common  legible  hand,  by 
Fields,  one,  *  *'  whom  such  writ,  process,  execution,  or  warrant  respectively 
&c.  V.  Lewen.]  '*  shall  be  sued  forth ;  and  where  such  attorney,  clerk  in  courts 

"  or  solicitor,  shall  not  be  the  person  immediately  retained  or 
**  employed  by  the  plaintiff  in  the  action  or  suit,  then  also  with 
**  the  name  or  the  attorney  or  solicitor  so  immediately  retained 

«  or 
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<<  or  employed,  to  be  sabscribed  or  indorsed,  and  written  in  . 
^  like  manner;  and  that  every  copy  of  any  writ  or  process  that 
*^  shall  be  served  upon  any  defendant,  shall  befi>re  the  service 
^*  thereof  be  in  like  manner  subscribed  or  indorsed  with  the  name 
^'  of  the  attorney  or  solicitor  who  shall  be  immediately  retained 
^  or  employed  by  the  plaintiff  in  such  writ  or  process/' 

||Bv  a  rule  of  the  King's  Bench,  the  attorney  concerned  for  R.H.  9&3 
the  plaintiff  in   the  cause,  or  his  agent,  shall  upon  all  mesne  G.4.  K.B. 
process,  and  every  writ  of  attachment  indorse^the  place  of  abode  t^f'^'J'n^^V 
and  addition  of  the  partfr  against  whom  the  writ  is  issued,  or  Ry,47i,  ^^* 
such  other  description  of  him  as  such  attorney  or  agent  may  be 
able  to  give.|| 

All  warrants  for  confessing  judgments  taken  by  any  sheriff  or  Pascb.  is. 

bailiff  from  any  person  in  his  or  their  custody  by  arrest,  if  not  ^^  ^•^*  ^• 

executed  in  the  presence  of  some  sworn  attorney  of  either  court,  ^  yil^  35. 

and  his  name  set  or  subscribed  thereto  as  a  witness,  shall  not  be  Stra.  530/ 

good  or  of  any  force ;  and  upon  oath  made  that  the  same  was  Baraed,  44. 

not  done,  the  same  shall  be  set  aside^  and  the  sheriff  or  officer  g^'^'"^^^' 

may  be  punished  for  so  doing;  and  if  judgment  be  entered  [Bya'subse- 

thereon,  the  same  on  motion  will  be  vacated  and  set  aside ;  and  quent  rule, 

if  execution  thereon  be  executed,  the  party  will  have  restitution  rasch.  4  O.  t. 

awarded  him.  ^«  "^^^k 

required  to  be 

present  must  be  an  attorney  on  the  behalf  of  the  defendant.  S  Stra.  902.  He  must  be  an 
actual  attorney  at  the  time ;  therefore  one  who  had  served  a  clerkship,  though  he  was  sworn 
an  attorney  soon  after  the  execution  of  the  warrant,  and  before  any  motion  was  made  to  set 
aside  the  subsequent  proceedings,  was  not  thought  sufficient.  Barnes  v.  Ward,  Barnes,  49. 
These  rules  are  universal ;  they  extend  to  warrants  of  attorney  executed  abroad.  Fitzgerald 
V.  Plunket,  2  Stra.  1247.  But  they  are  limited  to  the  case  of  arrests  upon  mesne  process ;  for 
one  in  execution  may  give  a  warrant  of  attorney  to  confess  a  new  judgment,  though  an 
attorney  on  his  part  be  not  present.  Watkins  v.  Hanbury,  2  Stra.  1245.  Fell  v.  Riley,  Cowp. 
981.  Birch  V.  Sharland,  1  TermR.  715.  But  even  in  execution,  if  the  party  had  been  pre- 
vailed upon  to  acknowledge  a  ludpnent  for  more  than  was  really  due,  the  court  would  give 
relief.  Cowp.  281.  They  are  limited  too  to  the  particular  cause,  and  the  particular  person  at 
whose  suit  tne  defendant  is  in  custody  x  to  warrants  to  confess  judgments  m  other  actions,  to 
other  persons  they  do  not  extend.  5  Mod.  144.  Churchy  v.  Rosse,  2  Ld.  Raym.  797.  Finn  v. 
Hutchmson,  9  Bucr.  1792«  Holcombe  v.  Wright,  Cowp.  141.  Of  course  they  do  not  apply  to 
the  case  of  a  person  in  custody  on  criminal  process.  Charlton  v.  Fletcher,  4  Term  H.  45J* 
Though  in  strictness  they  are  confined  to  the  case  of  persons  in  custody  of  sherifis*  officers, 
yet  where  a  cognamt  wHonem  was  taken  from  a  prisoner  in  custody  of  the  marshal,  no  attorney 
on  his  part  being  present,  the  court  thought  tl^at  theplaintifiTs  attorney  had  acted  improperly, 
and  relieved  the  prisoner.  Parkinson  v.  Caines,  3 TermR. 6 16.  But  these  rules,  intended 
for  the  protection  of  defendants,  are  not  to  be  converted  by  them  into  instruments  of  fraud : 
therefore,  where  it  appeared  that  a  warrant  of  attorney  given  by  one  in  custody  without  an 
attorney  on  his  part  being  present,  was  so  given  purpoteiif  with  a  view  to  cheat  thepiaint^,  the 
court  refused  to  set  it  aside.  Oilman  v.  Hill,  Cowp.  141.  Where  the  defendant  is  himself  an 
attorney,  the  presence  of  another  attorney  on  his  part  is  not  necessary.  Walton  v.  Stanton, 
Barnes,  57.  y Where  defendant,  on  being  arrestea  at  suit  of  a  third  person,  is  taken  to  the 
house  of  a  sherifTs  officer,  to  whom  he  voluntarily  offers  to  give  a  warrant  of  attorney,  it  is 
necessar}'  for  an  attorney  to  be  present  on  his  part  at  the  time  of  the  execution.  S  Moo.  176. 
8  Taunt.  255.    See  Tidd,  549.  (9th  edit.)|| 

In  assumpsit  the  defendant  pleaded  non  assumpsit  infrh  Sex  ^^\!^^*  Pj*  ^' 
ttwnosi  the  plaintiflF  replied,  and  for  want  of  the  defendant's  join-  ij^o^e/s^SL. 
ing  issue  in  due  time,  the  plain tiiPs  uttorney  signed  judgment,  g^nt  to  stuid 
but  afterwards  consented  to  accept  the  joinder  in  issue ;  bnt  to  an  arbitra- 
upon  motion  to  the  court  to  compel  him  to  accept  it,  it  was  op-  ^on  will  bind 
posed,  because  the  plea  was  a  hard  plea,  and  the  client  had  CarthTru?. 

D  d  4  notice 
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Salk.7o.  pi.  9,  notice  of  the  advantage,  and  ordered  the  attorn^  to  insist  upon 

5s3if  787  *^     '^^  ^"^  ^^»  ^^*'  ""*^  ^'  ^'^"^  *  ^""^  P  **•  *®y  would 

12  Mod.  1S9.  ^^^  b^^^  compelled  him  if  be  had  not  consented  to  wave  the  ad-^ 

Comb. 439.  vantage ;  but  now  they  would  hold  him  to  his  consent;  and  for 

[See  tit.  ArH'  the  client,  he  was  bound  by  the  consent  of  hb  attorney  (a),  and 

been  held,  that  the  party  ig  bound  by  a  reference  agreed  to  by  lus  attorney,  though  he  had 
expressly  desired  him  not  to  refer.  Flhner  v.  Oelbar»  3  Taunt.  486.  1  Chitt.  R.  195.  note  (a). 
And  an  enlargement  of  the  time  for  making  the  awanl  by  consent  of  the  attorney  wiU  bind  the 
cfient.  Rex  v.  HiU,  7  Price,  644.||  [Payment  of  a  debt  to  the  attorney,  is  payment  to  the 
party ;  but  payment  to  an  agent  employed  by  the  plaintiff's  attorney,  merely  to  sue  the  de- 
fendant, is  not  so.  Yates  v.  Freckleton,  Dougl.625.  But  if  an  agent  in  town  take  money 
out  of  court,  which  the  defendant  has  irregularly  paid  in  under  a  jirage's  order,  that  shall  bind* 
the  plaintiiff,  and  be  a  waver  of  the  irregularity.    Griffiths  ▼.  Williams,  I  Term  R.  710.] 

8  Co.  58  ^^  ^^^^  ^®  plaintiff  by  attorney  cannot  enter  a  retraxit^  be- 

Cro.'jac'.  211.  cause  that  is  a  perpetual  bar,  and  in  nature  of  a  release. 
Jenk.  S85.  In  trespass  in  C.  B.  there  was  a  verdict  for  the  plaintiff,  and  his  attorney  entered  a 
remittU  damna  as  to  part,  and  judgment  for  the  rest ;  and  it  was  held,  that  the  attorney,  bv  hi»^ 
being  constituted  attorney,  may  remit  damages-,  and  that  a  reimUilur  need  not  be  by  the  piain»> 
tifP  in  propria  persona,  M  a  retrant  must.  Salk«89.  pi.  9.  Lamb  and  Williams.  Ld.Kaym. 
589.    Coux  V.  Lowther. 

lenk.  52.  jf  a  client  desires  his  attorney  to  put  in  a  plea,  which  the  at- 

broiSbt^a  writ  ^^^^^7  tnows  to  be  false^  in  such  case  he  may  plead  quod  non 
of  error,  and    J^^^  veraciter  informatus^  and  thereby  he  discharges  his  duty, 
the  attorney  for  one  of  the  parties  assigned  errors,  to  which  the  defendant  took  issue,  and  the 
other  would  plead  in  abatement.    Vide  6  Mod.  40.   2  Stra.  785.   Barnard.  K.  B^4.   Fitzg^.  1^ 
and  tit.  Error. 

Vincent  v  "  '^"^  ^^  attorney  has  been  held  liable  to  pay  the  costs  of  shanv 

Groome, '        pleas,  tliough  instructed  by  his  client  so  to  plead.^ 
1  Chitt.  182. ;  but  see  Merrington  ▼.  A*Beckett,  2  Bam.  &  C.  81. 

Johnson,  v.  Xn  attorney  retained  to  defend  an  action,  is  not  bound  in  fbl- 

^^°'i76        lowing  the  instructions  of  his  client,  to  do  what  is  meant  merely 

for  dday.y 
Eari  ofYar^         C"^  remittit  damna  may  be  entered  by  attorney. 
mouth  v^Russd,  2Ld.  Raym.  1142. 

^l°*t- S78-  The  warrant  of  attorney  continues  in  force  until  the  judg- 

Slit  k  d^^  ment,  and  for  a  year  and  a  day  afterwards,  in  order  to  have 
not  extend  to    execution.] 

a  9eLfa.  minst  the  bail,  or  to  revive  the  judgment,  thb  being  a  new  action  and  a  difierent 
record.    Cro.  Eliz.  177.  2  Ld.  Raym.  1048. 1252.|| 

(E)  Of  the  Determination  of  his  Power ;  and  herein  of 

dismissing  or  changing  him. 

l%i^Faresl.50.  TX^  ^^  order  of  the  courts  it  is  provided,  that  no  person  without 

12  Mod.  440.  *  rule  of  court,  order  of  the  judge  or  secondary,  and  notice 

K^)  Kaye  v.  to  the  adverse  party  or  his  attorney,  shall  change  or  shift  his 

Ri^t^^"*  attorney  {b) ;  or  if  done  by  such  order  as  aforesaid,  the  attorney 

1823.  Mac-  i^G^Iy  coming  in  is  to  take  notice,  at  his  peril,  of  the  rules  in 

pbenon  v.  Ro*  the  cause,  whereof  the  former  attorney  was  liable  to  take  notice, 

and 
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and  shall  also  pay  smch  first  attorney,  upon  demand,  all  such  mon,  Dougl. 
fees  as  the  secondary  shall  tax  to  be  due  to  him.  ▼'liiJ!^'" 

1  Bam.  &  C.  654.11  Walmesley  ▼.  Booth,  8  Atk.  S7.  Ld.  Hardwicke  said,  that  he  did  not  know 
that  a  §ixty  clerk  could  not  be  changed  merely  at  the  pleasure  of  the  party.  Tap^lor  ▼.  Lewis, 
S  Yes.  118.  Payment  to  the  plaintiff's  late  attorney,  changed  without  leave  of  the  court,  i» 
good.    Powell  ▼.  Little,  I  Black.  R.  8.] 

II  As  a  set.  fa.  is  a  new  action,  it  may  be  sued  out  by  a  new  i  ^k*  ^9* 
attorney,  without  an  order  of  court,  and  without  notice  to  the  ^  ^d  Raym 
opposite  party.  i258.S.c/ 

So  a  writ  of  error  may  be  brought  by  a  new  attorney.  Bachelor  v. 

Ellis,  7  Term  R.  337. 

And  In  the  Common  Pleas,  even  a  writ  of  execution  may  be  Tipping  v. 
sued  out  by  a  different  attorney,  without  an  order  of  court.  Johnson, 

8  Bos.  &  Pull.  357. 

Where  the  attorney  is  changed  pending  the  suit  on  obtaining  i  Taunt.  45. 
the  proper  order,  a  new  warrant  is  unnecessary. 

Notice  of  justifying  bail  (a)  or  a  plea  put  in  (6)  by  a  new  at^  (a)  s  Black  R. 
tomey,  without  any  order  for  changing  the  attorney  is  irregular,  J'*^-  ^^' 
and  the  plaintiff  is  not  bound  to  accept  such  notice  or  plea.  ^^^i  s  Marsh, 

257.    7  Taunt  48.   (6)  6  East,  549. ;  *ed  vide  13  Yes.  161.  195. 

But  the  sheriff  or  his  bail  may  put  in  and  justify  bail  above  7  Taunt. 48. 
by  their  own  attorney.  ^  3  Manh.  565. 

1  Chitt.  R.  8 1 .   2  Bam.  &  A.  604.    1  Chitt.  R.  399. 

And  where  the  defendant  is  a  prisoner,  notice  of  justification  1  Chitt.  R. 

may  be  given  by  a  new  attorney,  without  an  order  for  changing  |^' »  ^  J^ 
the  attorney. 

And  a  party  called  upon  to  shew  cause  may  oppose  the  rule  4  Taunt  669. 
in  person,  after  an  order  has  been  obtained  for  changing  the  at- 
torney, although  a  copy  of  it  has  not  been  served  on  the  oppo- 
site party.  I 

That  where  the  attorney  for  the  plaintiff  or  defendant  dies  nd^Jenk.i79. 

pending  the  suit,  and  the  party  whose  attorney  is   dead,   will  Style's  Prac 

not  retain  another  attorney  to  manage  his  cause,  the  attorney  n?^*^^7'^^^* 

against  him  may  proceed,  and  is  not  bound  to  hinder  his  client's  new^i^tor^y 

cause.  ]g  appointed 
notice  thereof  must  be  given  to  the  opposite  party  before  he  can  proceed  in  the  cause.  Ryland 
V.  Noakes,  1  Taunt.  342.|| 

If  A»  gives  a  warrant  of  attorney  to  one  to  confess  judgment  in  Raym.  18. 
debt  to  B>  by  non  sum  informatus  at  eight  in  the  morning,  and  ^^®!J*  ^* 
at  ten  the  same  day  ^.  dies  before  the  judgment  is  signed  by  the  Showell. 
secondary,  yet  the  judgment  is  regular. 

A  warrant  of  attorney  to  confess  a  judgment  is  not  revocable  (c),  [(c)  Where  the 
and  the  court  will  give  leave  to  enter  up  the  judgment  though  plyntiff  after 
the  party  does  revoke  it,  but  it  is  determinable  by  the  party's  "JlS^^Uie'*" 
death ;  but  if  the  party  dies  in  die  vacation,  the  attorney  may  money,  and 
enter  up  the  judgment  that  vacation,  as  of  the  precedent  term;  gave  a  warrant 
and  it  is  a  judgment  at  the  common  law,  as  of  the  precedent  ^  an  attorney 
term  {d)y  though  it  be  not  so  upon  the  statute  ot frauds  in  respect  ^^^  satisfac- 
of  purchasers,  out  from  the  signing ;  also  the  attorney  must  bring  tion^  and  after- 

in 
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wards^  and       in  the  roll  b^re  the  essoin  of  the  subsequent  term^  otherwise 

More  satisfac.  the  court  wiU  not  admit  it  to  be  filed, 
tion  acknow- 
ledged, revoked  hb  warrant,  the  court  would  not  suffer  any  proceeding  upon  the  judgment 
without  their  leave.  Manser  v.  Shelley,  Raym.  69.]  Salk.  87.  pi.  6.  Vide  Raym.  69.LiUch  8. 
Far.  2.  95.  2  Ld.  Haym.766.  849,  850.  2  Stra.  718.  882.  1081.  Andr.  54.  509.  Barnard, 
K.  B.  357,  358.  404.  Cas.  temp.  Uardw.  158.  Barnes,  27a  [(d)  A  judgment  entered  up  by 
an  attorney,  on  a  warrant  of  attorney  given  to  him  aflerthe  death  of  his  testator,  as  of  a  term 
when  his  testator  was  alive,  will  be  set  aside.  Grainsborough  ▼.  Follyard,  Stra.  1191.  If  it 
be  made  appear  to  the  court  that  the  party  is  dead  at  the  time  of  moving  to  enter  up  ju%- 
ment,  they  will  not  allow  it  to  be  done.  2  Stra.  1081.  But  this  relation  does  not  operate 
in  adversary  suits.  Sibbet  v.  Russel,  Ca.  temp.  Hardw.  183.]  ||See  Tidd*8  Prac.  551. 
(9th  edit.)|| 

(F)  Of  his  Fees  and  Disbursements,  and  the  Remedy 

for  the  Recovery  of  them. 

FttifCro.  Car.  JX^  the  3  Jac.  1.  cap^  7.  it  is  enacted,    **  that  no  attorney, 
159.  and  title  *^  solicitor,  or  servant  to  any,  shall  be  allowed  from  his  client 

(a)  If  an  at- 
torney alleges 
a  special  pro* 
mise  to  pay, 
the  statute, 
cannot  be 
pleaded.  Salk. 
86.  pi.  U 
Comb.  126. 
All.  4.    So,  if 
there  be  three 
counts  in  the 
declaration ; 
the  first  for 
work  done  in 
prosecuting, 

&c.  2d.  Upon  an  executory  consideration  to  pro^'?cute  and  defend  suits,  and  alleging  a  per- 
formance. 5d.  Upon  a  general  mnmul  comptUassct,  Carth.  57.  Show.  48.  S.  C.  2  Barnard. 
K.  B.  164.  (5)  Therefore  does  not  extend  to  matters  transacted  in,  or  where  part  of  the  busi- 
ness was  done  in  an  inferior  court,  and  part  in  Westminster,  Carth.  147.  (c)  yide  Raym.  245. 
and  3Keb.  118.  514.  Where  this  clause  of  the  statute  was  pleaded,  and  held  a  good  plea. 
But  where  the  executor  of  an  attorney  sued  for  fees,  the  court  held  that  it  was  not  necessary 
to  have  the  bill  signed.  Comb.  348.  Rep.  and  Cas.  of  Pract.  C.  P.  5S»  [But,  on  the  defeild- 
ant*s  undertaking  to  pay,  the  court  will,  in  the  case  of  an  executor,  refer  it  to  be  taxed.  Imp. 
K.B.  482.  Weston  v.  Pool,  2  Stra.  1056.]  UPenson  v.  Johnson,  4  Taunt.  724.  ;||  [though  the 
practice  seems  to  have  been  different  formerly.  Andr.  276.  Wellis  t.  Nicholson,  Barnes,  1 1 9. 
Lee  V.  Knight,  Ilnd.  122.  Chappie  v.  Chapman.]  This  act  may  be  given  in  evidence  upon 
aon  oitumptit  pleaded  to  an  action  brought  for  fees.   Show.  R.  338.    12  Vin.  Abr.  76.  pi.  71. 

Salk.  89.  pi.  I.       The  executor  of  an  attorney  brought  an  action  for  fees  and 

law  business  done  by  his  testator;  defendant  moved  to  refer 
See  note  (c),  the  plaintiff's  demand  to  the  master,  but  denied,  because  all  the 
^^^'' '  business  was  done  in  another  court;  otherwise,  had  the  business 

been  done  in  this  court,  or  partly  in  this;  and  besides,  the 
plaintiff  was  an  executor* 
2  G.  2.  c.  23.  By  the  2  G.  2,  c.  23.  §  (rf)  23.  made  perpetual  by  30  G.  2. 
(rf?  This  act  c.  19.  J  75.  it  is  enacted,  "  that  no  attorney  of  the  Courts  of 
does  not  ex-  *'  King's  Bench,  Common  Pleas,  or  Exchequer,  4*^.  solicitor 
ten4  to  any      ^*  in  Chancery,  ^fc*  shall  commence  or  maintain  any  action  or 

«  suit 


or  master,  of  or  for  any  fee  given  to  any  seijeant  or  counsellor 
at  law ;  or  of  or  for  any  sum  or  sums  of  money  given  for  copies, 
to  any  clerk  or  clerks  (a),  or  officers  in  any  court  or  courts  of 
record  at  Westminster  (6),  unless  he  have  a  ticket  subscribed 
with  the  hand  and  name  of  the  same  Serjeant  or  counsellor, 
clerk  or  clerks,  or  officers  aforesaid,  testifying  how  much  he 
hath  received  for  his  fee,  or  given  or  paid  for  copies,  and  at 
what  time,  and  how  often ;  and  that  all  attorneys  and  solicitors 
shall  {c)  give  a  true  bill  unto  their  masters  or  clients,  or  their 
assigns,  of  all  other  charges  concerning  the  suits  which  they 
have  for  them,  subscribed  with  their  own  hand  and  name, 
before  such  time  as  they  or  any  of  them  shall  charge  their 
clients  with  any  the  same  fee  or  charges." 
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**  suit  for  the  rtoovery  of  any  fees,  chanres,  or  disbursements  at  bill  of  fees  and 
"  law  or  in  equity,  until  the  expiraUon  of  one  month  or  more  (^e)  ^^^  ^^^^ 


one 


**  after  such  attorney  or  solicitor  respectively  shall  have  delivered  attorney  and 
^  unto  the  party  or  parties  to  be  charged  therewith  (g),  or  left  solicitor  to 
"  for  him,  her,  or  them,  at  his,  her,  or  their  dwelling-house  (A),  *"*q*^'  ^^^ 
"  or  last  place  of  abode,  a  bill  of  such  fees,  charges,  and  dis-  56.;'||^d  see 
*'  bursements,  written  in  a  common  legible  hand,  and  in  the  Nelson  v. 
**  English  tongue,  (except  law  terms  and  names  of  writs)  and  in  Garfonh, 
"  words  at  length,  (except  times  and  (i)  sums)  which  bill  shall  g^*P"^J^'^' 
**  be  subscribed  with  the  proper  hand  of  such  attorney  or  soli-  Bridges  v, 
'^  citor  respectively  (i:),  and  upon  application  of  the  party  or  Francis, 
**  parties  chargeable  by  such  btll,  or  of  any  other  person  in  that  Peake's 
"  behalf  authorised,   unto   the  lord  high  chancellor,   or  the  mu^undej.\i,g 
"  master  of  the  rolls,  or  unto  any  of  the  courts,  or  unto  a  judge  general  juris- 
"  or  baron  of  any  of  the  said  courts  respectively,  in  which  the  diction  of  the 
"  business  contained  in  such  bill,  or  the  greatest  part  thereof  in  courts  an 
**  account  or  value,  shall  have  been  transacted ;  and  upon  the  ^^"^^g  ^^ 
•*  submission  of  the  said  party  or  parties  (/),  or  such  other  ferfed  to  be 
'*  person  authorised  as  aforesaid  to  pay  the  whole  sum,  that  taxed;  and  it 
**  upon  taxation  of  the  said  bill  shall  appear  to  be  due  to  the  hath  accord- 
"  said  attorney  or  solicitor  respectively,  it  shall  and  may  be  j*„g^g° 
*•  lawful  for  the  said  lord  high  chancellor,  the  said  master  of  pioyer  bring-' 
*'  the  rolls,  or  for  any  of  the  courts,  or  for  any  judge  or  baron  ing  into  court 
**  of  any  of  the  said  courts  respectively,  ana  they  are  hereby  ^^,  *.""  ^e- 
"  required  to  refer  the  said  bill,  and  the  said  attorney  or  soli-  ^„%"hetmount 
citor's  demand  thereupon,  (although  no  action  or  suit  shall  of  the  plain- 
then  be  depending  in  such  court  touching  the  same  (m),)  to  be  tiff's  daim, 
taxed  and  settled  by  the  proper  officer  of  such  court,  without  ^  *n°L^^f^ 
••  any  money  being  brought  into  the  said  court  for  that  pur-  ^^^gj  jf  ^" 
•*  pose  (») ;  and  if  the  said  attorney  or  solicitor,  or  the  party  or  to  be  after- 
parties   chargeable  by  such   bill  respectively,    having  due  wards  repaid, 
notice,  shall  refuse  or  neglect  to  attend  such  taxation,  the  ^*P^^^ 
said  officer  may  proceed  to  tax  the  said  bill  ex  parte^  (pend-  ^^^q^ 
ing  which  reference  and  taxation  no  action  shall  be  com-  Dougl/soo. 
menced  or  prosecuted  touching  the  said  demand);  and  upon  Dixon ▼. Plant, 
**  the  taxation  and  settlement  of  such  bill  and  demand,  the  said  ^:^^  9^^' 
**  party  or  parties  shall  forthwith  pay  to  the  said  attorney  or  ^^  Wiidb^re 
**  solicitor  respectively,  or  to  any  person  by  him  authorized  to  y.  Bryan, 
^  receive  the  same,  that  shall  be  present  at  the  said  taxation,  or  s  Price,  677., 
**  otherwise  unto  such  other  person  or  persons,  or  in  such  where  an  ap- 
"  manner  as  the  respective  court  aforesaid  shall  direct,   the  2^*^  client  to 
'<  whole  sum  that  shall  be  found  to  be  or  remain  due  thereon  ;  the  Court  of 
"  which  payment  shall  be  a  full  discharge  of  the  said  bill  and  Exchequer 
"  demana ;  and  in  default  thereof,  the  said  party  or  parties  ^^  referring 
"  shall  be  liable  to  an  attachment  or  process  of  contempt  (o),  or  for  uxarion 
'*  to  such  other  proceedings  at  the  election  of  the  said  attorney  was  refused.}} 
^*  or  solicitor,  as  such  party  or  parties  was  or  were  before  liable  [(e)  If  action 
**  unto :  and  if  upon  the  said  taxation  and  settlement  it  shall  be  ^®  brought  bc- 
**  found  that  such  attorney  or  solicitor  shall  happen  to  have  j^J^Joq  ^f "a 
**  been  overpaid,  then  in  such  case  the  said  attorney  or  solicitor  month  after 
**  respectively  shall  forthwith  refund  and  pay  unto  the  party  or  the  delivery  of 

"  parties  ^^^  *^»^*»  "  '*  » 
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ground  of  non*  «  parties  entitled  therennto^  or  to  any  person  by  him,  her,  or 
^it ;  Imt  not  «  (hem  authorized  to  receive  the  same,  if  present  at  the  settling 
stay  proceed-  **  thereof,  or  otherwise  unto  such  other  person  or  persons,  or  in 
iogs.  Harper  '^  such  manner  as  the  respective  court  aforesaid  shall  direct,  all 
V.  Leech.  «  such  money  as  the  said  officer  shall  certify  to  have  been  so 
Barnes,  125.  u  over-paid ;  and  in  default  thereof,  die  said  attorney  or  so- 
enabie^^-^  "  licitor  respectively  shall  in  like  manner  be  liable  to  an  attacb- 
tomey  to  set  '^  ment  or  process  of  contempt,  or  to  such  other  proceedings  at 
^his  bill,  it  "  the  election  of  the  said  party  or  parties,  as  he  would  have  oeen 
"  "^V^^  **  subject  unto  if  this  act  had  not  been  made :  and  the  said  re- 
should  deliver  **  spective  courts  are  hereby  authorized  to  award  the  costs  of 
it  a  month  ^^  such  taxations  to  be  paid  by  the  parties,  according  to  the  event 
before;  he  «  of  the  taxation  of  the  bill,  (that  is  to  say)  if  the  bill  taxed  be 

d  "d  "^V""  "  '^^  ^^  ^  ^^^^^  P^"^  ^^^^  '^^'^  delivered  (p),  then  the  attorney 
it^at  the  tHal  ^^  ^^  solicitor  is  to  pay  the  costs  of  the  taxation ;  but  if  it  shall 
by  surprise.  *^  not  be  less,  the  court  in  their  discretion  shall  charge  the  attor- 
Murphyy.  «  ney  or  client,  in  regard  to  the  reasonableness  or  unreason- 
Cunningham,  M  ableness  of  such  bills." 
Exchequer, 

1795. ;  but  if  he  deliver  it  time  enough  for  the  plaintiff  to  have  it  taxed  before  the  trial,  that 
is  sufficient  Martin  v .  Winder,  £.  23  G.  3.  Dougl.  1 99  ]  HThe  case  of  Murphy  v.  Cunning- 
ham is  reported  in  1  Anstr.  198.;  and  it  is  there  left  doubtnil  whether  the  court  consider^ 
delivery  a  month  before  necessary.  In  that  case,  however^  no  bill  had  been  delivered 
at  all,  which  brought  it  within  the  case  of  Martin  v.  Winder.||  [The  object  of  the  legislature  in 
making  this  requisition  was,  that  the  client  mav  have  due  time  to  examine  the  charges^  and 
take  advice  upon  them  if  necessary;  and  therefore  the  attorney  must  not  only  deliver  the  bill, 
but  leave  it  with  the  client;  if  he  take  it  back  again, the  statute  is  not  complied  with.  Brooks 
▼.  Mason,  1  H.  Black.  R«  290.  1  Stra.  €33.  It  seemeth  to  have  been  formerly  a  common 
practice  with  attorneys  to  deliver  in  their  bills  at  any  time  pending  the  suit.  Barnard.  K.  B. 
316.  But  the  client  having  this  time  given  him  to  examine  the  bill,  and  a  summary  way  of 
trying  the  reasonableness  of  the  items  by  reference  to  the  master,  shall  not  be  allowed  if  he 
put  the  attorney  to  his  action  to  discuss  the  items  at  the  trial ;  for  if  the  business  were  really 
done,  the  delay  of  the  defendant  for  more  than  a  month  in  objecting  to  the  quantum^  is  an 
admission  that  he  thinks  thai  reasonable.  Dougl.  198, 199.  Williams  ▼.  Frith,  Harper  ▼. 
Till.]  IJAnderson  v.  May,  2  Bos.  &  Pull.  237.||  [But  a  bill  may  be  taxed  after  action  brou^t, 
and  at  any  time  before  verdict  or  judgment,  if  the  money  be  not  paid.  Shaw  v.  Pickenng, 
JB.  B.  M.  50  G.  5.  Dougl.  198.  notes.]  RThe  term  month  here  means  a  lunar  month.  Hurd 
V.  Leach,  5  Esp.N.  P.C.I  65.  (g)  The  attorney  having  been  changed  in  the  progress  of  a 
cause  a  judge's  order  was  afterwards  obtained  by  the  second  attorney  for  the  delivery  of  a  bill 
signed  by  the  first  attornev,  which  delivery  was  accordingly  made  to  the  second  attomev ;  and 
this  was  held  a  sufficient  cfeliverv  to  **  the  party  to  be  charged  therewith,"  to  enable  the  first 
attorney  to  brine  his  action  against  the  client  for  the  amount  of  such  bilL  Vincent  v.  Play- 
maker,  19  East  K.579.  And  where  several  are  jointly  liable  the  deliv^  of  a  copv  of  a  bill  to 
one  of  them  from  whom  the  attorney  received  bis  instructions,  is  sufficient.  Flnchett  v..How, 
3  Camp.  277. ;  and  see  Oxenham  v.  Lemon,  2  Dow.  &  R.  461.  (A)  Leaving  it  at  the  count- 
ing-house is  not  a  ^ood  .delivery.  Hill  v.  Humphrevs,  2  Bos.  &  Pull.  545.  A  mistake  in 
the  date  of  items  which  does  not  mislead  does  not  vitiate  the  delivery  of  the  bill  a  month 
before  action  brought.  Williams  v.  Barber,  4  Taunt.  806.  An  attorney  will  not  be  allowed 
on  taxation  of  costs  to  vary  firom  the  bill  thus  delivered,  so  as  to  increase  the  charge  on 
any  item ;  and  it  will  be  considered  strong  presumptive  evidence  against  any  additional  items. 
Loveridge  v.  Botham,  1  Bos.  &  Pull.  49.  A  copy  of  the  bill  deUvered  is  good  evidence.  An- 
derson V.  May,  2  Bos.  &  Pull.257.|l  [(t)  By  12  G.  2.  c.  15.  §  5.  the  bill  mav  be  written  with 
such  abbreviations  as  are  commonly  used  in  the  English  language] ;  Hand  see  Reynolds  v. 
Caswell,  4  Taunt.  I95.||  [(Ar)  Taxation  cannot  regularly  be  appli^  for  before  bill  d:elivered. 
Cowper  V.  Milbum,  Barnes,  196. ;  but  the  delivery  of  the  bill  may  be  compelled.  Imp.  K.B. 
479.  {f)  Where  a  person  who  has  obtained  an  order  of  taxation  dies,  his  representative  shall 
not  revive  it,  but  on  an  undertaking  to  pay.  9  Atk.  114.  {m)  Heretofore,  it  seemeth,  that  no 
rule  could  prop^ly  be  made  for  taxation,  unless  there  was  an  action  pending  upon  the  bill. 
Springate  v.  Springate,  Salk.552.]  ||The  want  of  a  proper  signature  will  not  entitle  the  de- 
fendantf  who  has  been  arrested  by  an  attorney  for  fees,  to  be  discharged  out  of  custody,  on 

enteriog 
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enteriii£8  common  appearance,  this  omission  being  a  matter  of  defence  on  the  trbl.  Tomlin* 
son  V.  darky  4  Moore,  4.||  [(fi^  The  year  before  this  statute  passed.  Lord  Chancellor  King 
declared,  that  he  first  introducea  the  practice  of  bringing  in  the  money  into  the  courts  of  law 
when  he  was  Lord  Chief  Justice  C.  P. ;  and  that  the  same  rule  was  afterwards  adopted  by  the 
Coart  of  K«  B. ;  for  the  party  being  stopped  from  suing  at  lavi^,  he  thought  it  reasonable  that 
the  attorney  should  have  security  for  his  money ;  but  his  lordship  refused  to  do  it  in  Chancery. 
Mos.  68.  p.  40.  And  this  was  thought,  saith  Lord  Hardwicke,  a  great  hardship  on  clients  at 
the  time  of  making  the  act,  because  an  attorney  might  make  a  very  unreasonable  bill,  and  put 
a  burden  on  his  client  to  raise  it :  the  act,  therefore,  varied  the  rule  both  of  courts  of  common 
law  and  equity ;  so  that  the  client  submitting  to  pay  what  should  become  due,  the  bill  should 
be  taxed,  and  that  without  bringing  the  money  into  court.  3  Ves.  451.  In  general,  accounts 
cannot  be  taken  on  taxation  of  a  bill,  much  less  can  the  client  after  taxation  allege  an  ante- 
cedent demand,  and  desire  to  have  that  deducted;  this  would  be  to  open  a  judgment  (for  this 
is  a  judgment  of  the  court  upon  the  client's  own  submission  to  pay  what  may  be  due),  and 
woiud  make  these  things  so  uncertain  that  there  would  be  no  end  of  them.    Ilrid,    (o)  In 

auity,  after  taxation,  che  solicitor  may  take  out  an  attachment  for  the  bill  without  first  of  all 
dng  out  a  subpoena.  But  he  must  previously  leave  a  copy  of  the  order  of  taxation,  and  the 
roaster's  report  of  the  sum  at  which  the  bill  is  taxed,  at  the  client*s  house.  S  Atk.  114. 
Barnard.  Cn.  S66.  (p)  But  the  executor  of  an  attorney  pays  no  costs,  although  above  a  sixth 
part  be  taken  off.  Weston  v.  Pool,  S  Stra.  1056.  Where  an  attorney  accepted  a  less  sum 
than  he  demanded  in  discharge  of  his  bill,  and  the  bill  was  afterwards  taxed,  and  a  sixth  part 
of  the  sum  originally  demanded  taken  off,  the  court  considered  the  sum  accepted  in  full  ot  his 
bill  as  his  demand ;  and,  therefore,  that  he  was  not  absolutely  liable  to  pay  the  costs  of  tax- 
ation. Ecollier  v.  Dutour,  Barnes,  128.] 

QThe  provisions  of  this  statute  have  been  construed  favour- 
ably for  the  client 

Thus  a  charge  in  an  attorney's  bill  for  a  dedimus  potestatem,  JSx parte 
has  been  held  a  sufficient  item  to  enable  the  court  to  refer  the  Prickett, 
whole  bill  for  t:ixation,  although  the  other  charges  were  entirely  g^^^^    *^^* 
for  conveyancing.     So  also  a  charge  for  attending  at  a  lock-up  f^p  preparing 
house  and  obtaining  the  defendant's  release,  ana  filling  up  a  a  warrant  of 
bailbond,  renders  the  bill  taxable,  (a)     But  a  charge  for  pre-  attorney  ren- 
paring  an  affidavit  of  the  petitioning  creditor's  debt  and  bond  ^f?  ^^®  ^ 
for  obtaining  a  commission  of  bankrupt,  was  held  not  a  taxable  taxed.  Sandoa 
item,  (b)  v.  Bourn, 

4 Camp.  68.  Weld  v.  Crawford,  2  Stark.  558.,  and  Wilson  v.  Gutteridge,  3  Barn.  &  C.  157.; 
ged  vide  3  Bam.  &  A.  488.  See  also  the  iuc^ment  of  Lord  Eldon  C.  J.  in  Hill  v.  Humphrejrs, 
9  Bos.  &  Pull.  343.  In  this  last  case  a  bill  had  been  delivered,  though  not  in  conformity  with 
the  directions  of  the  statute.  But  where  no  bill  had  been  delivered  at  all,  Lord  Kenyan 
allowed  evidence  to  be  given  of  business  done  as  conveyancer,  though  the  plaintiff  was  pre- 
cluded firom  recovering  on  the  other  items  of  his  bill.  Miller  v.  Towers,  P^ke  N.  P.  C.  102. 
And  the  same  doctrine  was  laid  down  in  Mowbray,  Gent,  one,  &c.  v.  Fleming,  1 1  East,  285., 
where,  under  like  circumstances,  the  plaintiff  was  permitted  to  recover  for  sucn  items  as  were 
not  tumble,  although  a  bill  of  particulars  had  been  delivered  under  a  judee's  order,  containing 
other  items  which  were  taxable,  {a)  Feame  v.  Wilson,  6  Barn.  &  C.  86.  {b)  Burton  v. 
Chatterton,  3  Bam.  &  A.  486. ;  and  see  5  Barn.  &  A.  898. 

So  where  the  whole  is  for  business  done  at  the  quarter  ses-  ^gparu  Wil- 
sions,  the  bill  may  be  referred  to  the  master  for  taxation.  liams,  4  Term 

R.  494.;  and  gee  Dougl.  197. 

And  an  attorney  was  not  permitted  to  recover  for  business  Clarke  v.  Do- 
done  at  the  quarter  sessions,  where  the  bill,  though  properly  j^^^^"^'  ^   ^^ 
delivered  was  not  signed  as  required  by  the  statute. 

An  attorney  of  the  superior  courts  cannot  mainttun  an  action  Smith  ▼.  Wat« 
for  business  done  in  the  Court  of  Insolvent  Debtors  without  ^^^^"^^2  q 
first  delivering  his  will  as  directed  by  the  statute.  ^^^^ 

And  even  fees  charged  by  an  attorney  as  steward  of  a  court  Luxmore  v. 
leet  have  been  considered  taxable.  Lethbridge, 

5  Bara.  &  A.  898.    See  also  3  Price,  380.,  and  i  Taunt.  3fll. 
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Crowderand  Money  paid  by  an  attorney  for  costs  which  his  client  is 
others  y.Shee,  adjudged  to  pay,  is  a  disbursement  within  the  statute,  and  cannot 
eS^Xre'thc  b«  separated  from  other  items  in  the  bilL 

Uttorney,  at  his  cUent*s  reaiiest,  having  put  in  bail  paid  the  debt  and  costs,  it  was  held,  that  he 
might  recover  for  this  disbursement  vrithout  delivery  of  a  bill  according  to  the  statute; 
no  charge  having  been  made  for  his  own  labour.  Prothero  v.  Thomas,  6  Taunt.  196. 
1  Marsh,  539.  ^  • 

Hillier  r.  ^^^  where  the  charges  are  for  business  done  entirely  out  of 

James,  Barnes,  any  court,  the  courts  at  Westminster  will  not  interfere  ;  as  where 
41.  Williams  the  bill  is  solely  for  conveyancing,  or  for  business  done  in  par- 
^'^^^'*^p.«     liament  (a),  or  for  business  preliminary  to  the  suins  out  a  com- 

4  rnce,  »79«  ••rLi^ 

Burton  V.         mission  of  bankruptcy. 

Chatterton,  3  Barn.  &  A.  486.  (a)  See  sVes.  &  Bea.  21,  For  establishing  a  taxation  of 
costs  on  private  bills  in  the  House  of  Lords,  it  is  enacted  by  7  &  8  G.  4.  c.  64.  ^  I  &  2.,  that 
on  application  made  to  the  Clerk  of  Parliament  as  to  the  costs  and  expenses  of  such  bills,  he 
shall  direct  ^e  same  to  be  taxed  by  snch  persons  as  he  shall  appoint ;  and  in  actions  against 
persons  liable  to  pay,  the  speaker's  certificate  shall  have  the  effect  of  a  warrant  to  confess 
judgment.  And  there  is  a  similar  provision  for  taxing  costs  on  private  bills  in  the  House  of 
Commons  by  6  G.4.  c.  123.  ^  1.  &  2. 

By  the  stat.  6G.4.  c.  16.  $  14.  (the   Bankrupt  Act)  <' the 

*'  petitioning  creditor  or  creditors  shall,  at  his  or  their   own 

'^  cost,  sue  forth  and  prosecute  the  commission,  until  the  choice 

<^  of  assignees;   and  the  commissioners  shall,  at  the  meeting 

"  for  sucn  choice,  ascertain  such  costs,  and  by  writing  under 

'^  their  bands  direct  the  assignees,  (who  are  thereby  thereto 

'^  required,)  to  reimburse  such  petitioning  creditor  or  creditors 

^<  such  costs,  out  of  the  first  money  that  shall  be  got  under 

'*  the  commission;   and  all  bills  of  fees  or  disbursements  of 

<^  any  solicitor  or  attorney  employed  under  any  commission, 

**  for  business  done  after  the  choice  of  assignees,  shall  be  settled 

^^  by  the  commissioners,  except  that  so  much  of  such  bills 

'*  as  contain  any  charoe  respecting  any  action  at  law  or  suit  in 

**  eauity,  shall  be  setded  by  the  proper  officer  of  the  court  in 

*'  which  such  business  shall  have  been  transacted,  and  the  same, 

'*  so  settled,  shall  be  paid  by  the  assignees  to  such  solicitor  or 

(6)  I  Rose,        ^  attorney :  provided,  that  any  creditor  who  shall  have  proved  to 

H  ^r'N^p^   •*  the  amount  of  twenty  pounds  or  upwards,  if  he  be  dissatisfied 

S4^5!376.  "'     "  ^^^  ^^^^  settlement  by  the  commissioners,  may  have  any  such 

5  Moore,*  290.   ^*  costs  and  bills  settled  by  a  master  in  chancery,  who  shall  receive 

9  Brod.  &         <<  for  such  settlement,  and  the  certificate  thereof,  twenty  shillings 

s*  c^*  ^^Ri        "  ^'^^  ^^  more."   The  former  part  of  this  clause  appears  to  have 

A  c!45.^*°     been  taken  fi-om  the  stat.  5  G.  2.  c.  SO.  §  25.  upon  which  it 

4Dow.  &Ry.   has  been  holden,  that  the  petitioning  creditor  is  liable  to  the 

621.  S.C.         solicitor  for  the  expense  of  conducting  the  commission,  up  to 

fe^-^47^**      the  choice  of  assignees.  (&)     But,  as  between  the  solicitor  and 

notit:  Mdsec  messenger,  there  is  no  implied  contract  on  the  part  of  the 

s  Maule  &  S.    former,  to  pay  him  his  expenses,  (c)     The  solicitor  is  an  agent 

s  Carr.  &  P.      merely,  and  is  not  to  be  regarded  as  a  principal,  as  respects  the 

A^C  330*™'     "messenger;  and  although  he  make  himself  responsible  to  the 

sDow.  &Ry*   messenger,  the  petitioning  creditor  will  not  therefore  be  ex- 

52.  S.  C.  onerated,  without  .the  express  consent  of  the  messenger  to 

^d)  Holt  Ni.      discharge  him.  {d)     And  the  messenger  under  a  commission  of 

bankrupt, 
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bankrupt,  may  recover  from  the  petitioning  creditor,  his  fees  for  Pri.376. ;  and 

his  services  before  the  party  be  declared  a  bankrupt ;  although  ^^^  ^^^  ^^^ 

the  party  was  duly  declared  a  bankrupt,  and  the  messenger's  bill  !!"§      '?"  ^ 
1       J  L     -.1-       "^         •    •  *    u         '1  u     au  •      **        ^     p  medy  against 

ordered  by  the  commissioners  to  be  paid  by  the  assignee  out  of  the  assignees 
the  estate*  {e)     The  latter  part  of  the  above  clause  of  the  stat.  see  Und,  947/ 
6  G.  4.  c.  16.  $  14.  appears  to  have  been  taken  from  the  stat.  ^^^^^ 
5  O.  2.  c.  30.  \  47.  upon  which  it  has  been  determined,  that  ^  1 25    '^'  * 
the  bill  of  costs  of  a  solicitor,  under  a  commission  of  bankruptcy,  (^*)  5  Madd.  R. 
is  taxable,  though  approved  by  the  commissioners,  and  stated  49. 
and  allowed  in  £e  accounts  of  the  assignees,  {g)     And  an  attor-  (^}  ^  Taunt. 
ney*s  bill  for  obtaining  a  bankrupt's  certificate,  must  be  signed  ^  JJ'  i  q*' 
and  delivered  a  montn  before  he  can  sue  thereon,  {h)     But  an  (j)  1  stark. 
action  may  be  maintained  by  a  solicitor  against  an  assignee,  for  Ni.Pri.  278.; 
business  done  under  a  commission  of  bankrupt,  one  month  after  ^°!^  ^^^ 
he  has  delivered  a  copy  of  his  bill,  although  it  has  not  been  |st«^i  N'^* 
taxed  by  a  master  in  chancery.  {%)  Pfi.  59/ 

Z  Bam.  &  A.  486. 

The  statute  of  2G.  2.  c.  23-  §23.  does  not,  (a)  extend  to  ,  sj^.  , 

any  bilb  of  fees,  Sfc,  due  from  any  attorney  or  solicitor   to  ^  ^^^  ^^  ^J 

any  other  attorney  or  solicitor  or  clerk  in  court;   but  every  Chan. 

such  solicitor,  attorney,  or  clerk  in  court,  may  use  such   re-  (^)  ^  ^ils> 

medies  for  the  recovery  of  his  fees,  4*^.  against  such  other  ?^^^     . 

attorney  or  solicitor,  as  he  might  have  done  bnefbre  the  making  ^qq.  ami  the' 

of  the  said  act.   And  there  is  a  case  in  JVilson^s  reports  (i),  where  cases'  there 

a  judge  of  the  King's  Bench  having  made  an  order  to  refer  an  ^^^  <»  ^o^ 

agent's  bill  to  be  taxed,  and  the  master  not  having  obeyed  it,  §    ^""l  ^' 

the  court  was  applied  to,  and  held  that  the  order  was  irregular,  g^  55  q;^, 

the  master  declaring  he  had  never  taxed  a  bill  for  agency.     It  KB.;  and  see 

is  now  the  uniform  practice,  however,  of  all  the  courts  (c)  to  refer  ^^^  ^85.  in 

an  agent's  bill  to  be  taxed  on  the  application  of  his  employer,  /^^^p  • 

and  upon  his  bringing  into  court  the  sum  claimed  by  the  plain-  ^77.        ^' 

tiff.     But  the  bill  of  an  agent  to  the  attorney  employed  by  the  (c)Dougl.  199. 

party,  in  respect  of  whose  business  the  agency  charges  have  ^  "^^Y'  r> 

been  incurred,  cannot  be  taxed  on  the  application  of  the  client  {d)  f^ip  •  ^ 

It  is  not  necessary  that  an  agent's  bill  should  be  signed  or  de*  edit.)'i,  2.; 

livered  before  the  commencement  of  an  action,  {e)     And  where  and  see  the 

business  has  been  done  by  an  attorney,  for  a  client  who  after-  <^^^  of  Jones, 

wards  becomes  himself  an  attorney,  the  former  need  not  deliver  p^celd^'t  ) 

a  bill  signed  in  order  to  recover  his  costs,  {g)  1  Ogp.  r!  221. 

ig)  1  Esp.  R.  420.   2  H.  Black.  589.  S.  C. 

It  is  not  necessary  for  an  executor  or  administrator  of  an  (*)  1  Barnard, 
attorney  to  deliver  a  bill  of  costs,  for  business  done  by  his  tes-  fj^^  ^^^^  ^, 
tator  or  intestate  before  the  commencement  of  an  action  (k) ;  the  p^ ,  Qp^  53^ 
statute  2  0. 2.  c.  23.  $  23.  being  confined  to  actions  brought  by  1  Cur  A  P.  0. 
the  attorney  himself,  and  not  extending  to  his  personal  repre-  (t)  1  Salk.  89. 
sentatives :  but  such  a  bill  may  be  referred  to  be  taxed,  on  the  f^^  *^^^* 
defendant's  undertaking  to  pay  what  is  due.  (1)     An  attorney  de-  ^J*  ^•^ 
livered  his  bill,  and  after  his  death  application  was  made  to  tax  it,  4  Taunt.V24. ; 
and  above  a  sixth  part  was  taken  off:  it  was  moved  that  the  exe-  but  see  Cas. 
cotrix  might  pay  the  costs ;  but  the  Ck>urt  of  King's  Bench  helii  Pr*  <^-P*  ^* 

that 
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Bar  nesy  119.  that  she  should  not :  for  the  words  of  the  act  2  G.  2.  c.  23.  §  25. 
122.  wnird.  impose  them  upon  the  attorney  or  solicitor  only,  and  the  exe- 
\^056  Say.  cutrix  is  not  to  blame  if  she  stand  upon  his  bill  or  make  out 
Costs,  327I       one  from  his  books,  (k) 

Before  an  attorney's  bill  has  been  settled  and  paid,  it  may  be 

(a)  Per  cmt.  taxed  as  a  matter  of  course,  at  any  distance  of  time  {a) ;  but  after 
^'^^SMr^Costs*  *^  ^^  ''^^^  settled  and  paid,  and  the  payment  has  been  long 
323.  Dougl.  '  acquiesced  under,  the  courts  will  not  refer  it  to  be  taxed  as  a 
199.;  and  see  matter  of  course;  nor,  as  it  seems,  unless  a  ^ross  error  or  im- 
1*  Ves.  262.  position  be  pointed  out.  (b)  So,  where  a  bond  nad  been  given  for 
126  sVes^  the  debt  five  years  before,  and  the  vouchers  had  been  delivered 
Bea.'  174, 175.  "P>  ^^^  Court  of  Common  Pleas  would  not  refer  the  bill  to  be 
in  Chan.  taxed,  saying,  that  an  attorney  at  this  rate  could  never  be  $afe.(c) 
7  Moore,  496.  got  though  an  attorney's  bill  has  been  setded  and  paid,  yet  the 
339^7c')  cS^*  courts,  under  special  circumstances,  will  refer  it  to  be  taxed  ;  for 
Pr.  C.P.109.  ^hc  client  may  by  affidavit  shew  that  the  business  chared  was 
Pr.  R^.  57.  never  performed,  or  that  the  charges  are  fraudulent ;  and  where 
S.C.;  but  see  that  is  the  case,  neither  payment,  nor  a  release,  nor  a  judgment 
k  B  °44  145  ^^^  ^^^  money  due,  will  preclude  the  court  from  having  the  bill 
(d)  Say.  Costs,*  taxed. (<f)  But  overcharges  alone,  without  circumstances  shewing 
525.  Dougl.  fraud,  do  not  seem  to  be  sufficient  {e)  An  attorney's  bill  may  also 
199. 3  ^*|  be  taxed,  though  there  was  a  special  agreement  between  the 
895  *Dick/^  attorney  and  his  client  that  the  former  should  be  paid  for  his  time 
403.  1 4  Ves.  At  a  certain  rate  by  the  dav,  besides  his  expenses  (g) ;  or  though  he 
362, 265.  has  obtained  a  warrant  of  attorney  from  his  client  for  confessing 
Menv.285.  judgment  for  the  money  due  upon  his  bill,  and  has  entered  up 
Cb»a*  5  Price  ju^iz^^nt  thereupon.  (A)  But  the  plaintiff  having  paid  to  an  attor- 
42.  tnScac.  *  iiey  the  amount  of  his  bill,  cannot,  after  a  reduction  of  the  bill 
{e)  14  Ve8.262.  by  taxation,  maintain  an  action  for  the  difference.  (0  And  when 
5  Ve8.&  Bea.  ^  rule  has  been  served  for  taxing  an  attorney's  bill,  the  Court  of 
1  Anstr^iset^    King's  Bench  will  not  grant  an  attachment  against  the  attorney 

(b)  Say!  Costs,  for  not  paying  the  balance  due  to  his  client,  until  the  costs  have 

522.;  and  see    been  taxed,  though  the  balance  is  admitted,  and  it  has  been 

4  Bro.Ch.  Cas.  airreed  to  dispense  with  the  taxation.  Ik) 
550.;  but  see    ^^  "^  ^  ' 

sBamard.K.B.  164.coit/ra.    (A)  Say.  Costs.  522.  (t)  2  Stark.  NL  PrL  85.    (it)  2  Chitt.  R.  66. 

(0  Per  cur.         Where  an  action  is  brought  on  an  attorney's  bill,  the  court 


T--J^  ^'**  ^^  order  it  to  be  taxed  at  any  time  before  trial,  though  after 
M  bouel.  P^^*  pleaded  and  issue  joined.  (/)  But  it  is  a  general  rule,  that  an 
199.;  and  see  attorney's  bill  cannot  be  taxed  at  the  trial  of  an  action  brought 


2  B08.&  Pull,  upon  it  (772),  nor  after  judgment  by  default,  and  a  writ  of  enquiry 
*'7.  7  Price,  executed  (n) :  for  if  the  business  was  really  done,  (which  must  be 
^65.^1  Otf!  proved  at  the  trial,)  the  delay  of  the  defendant  for  more  than  a 
&P.627.  *  month  in  objecting  to  the  quantum  is  an  admission  that  be 
(o)  Barnes,  thinks  it  to  be  reasonable.  In  a  modem  case,  however,  an 
^^^*  attorney's  bill  was  referred  to  the  master  for  taxation,  after  an 

action  had  been  brought  upon  it,  and  a  verdict  recovered,  on  a 
suggestion  that  some  of  the  items  in  the  bill  would  not  have 
been  allowed  by  the  master  had  it  been  originally  referred  to 
him  for  taxation ;  but  upon  the  terms  of  .the  defendant,  paying 
the  costs  of  the  application^  and  of  the  taxation,  with  the  costs 

of 
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€£  the  cabse  as  between  attorney  and  client,  the  plaintiff  berag  («)  2  Chkt.  R. 
at  liberty  to  take  out  the  money  forthwith,  which  had  been  paid  ^pj,^"^  Ry, 
into  court  (a)  33^ 

The  statute  2  6.  2.  c  23.  §  23.  only  requires  the  delivery  of 
a  bill  for  the  bringing  of  an  action,  and  therefore  though  an 
attorney  cannot  bring  an  action  on  his  bill  till  it  has  been  de- 
livered a  month,  that  circumstance  is  not  necessary  to  enable 
him  to  set  it  off:  but  he  must  not  produce  it  at  the  trial  by  sur- 
prise:  it  is  sufficient,  in  such  case,  to  deliver  the  bill  time 
enough  for  the  plaintiff  to  have  it  taxed  before  the  trial.  (Jb)   The  {b)  Dougl.  199. 
delivery  of  a  former  bill  is  conclusive  evidence  against  an  in-  '?"^'*^'™^" 
crease  of  charge  in  a  subsequent  bill,  on  any  of  the  items  con-  ^nljnistratrix 
tained  in  it,  and  strong  presumptive  evidence  against  any  addi-  y.  Winder,     * 
tional  items ;  but  if  there  were  any  real  errors  or  omissions  in  one,  &c.  E. 
the  former  bill,  they  may  be  rectified,  (c)     And  a  mistake  in  the  ^^^'  3.  K.  B. 
diOe  of  items  in  an  attorney's  bill  which  does  not  mislead  will  not  g  pP*  ^  '^^^^ 
vitiate  the  delivery,  {d)     If  a  defendant  be  arrested  by  an  attor-  (J.^  1  Bos.  & 
ney  for  fees,  after  a  bill  of  costs  has  been  ^delivered  to  him  with-  Pull.  49. 
oat  being  signed,  he  cannot  be  discharged  out  of  custody  on  (^)  4  Taunt 
entering  a  common  appearance  in  the  Common  Pleas,  as  the  ^^^* 
want  of  such  signature  will  be  a  defence  to  the  action,  on  pro«  (e)4  Moore, 4. 
ducing  the  bill  at  the  trial,  (e) 

The  statute  requires  the  bill  to  be  delivered  one  month  or 
more  before  the  commencement  of  the  action,  which  is  con- 
strued to  be  a  lunar  month,  {g)    And  where  a  bill  of  costs  is  de-  ,  ^^  5E9n.  R. 
livered  to  the  party,  it  must  be  left  with  him,  and  not  taken  kjs. 
back  again,  {h)    When  two  .persons  are  liable  to  an  attorney  for  ^, .  ^  j,  gj^^ 
business  done  on  their  joint  retainer,  it  is  sufficient  for  him  to  ^^^ 
deliver  a  copy  of  his  bill  to  one  of  them,  from  whom  he  received 
his  instructions,  and  to  whom  the  management  of  the  business 
was  left  bv  the  other  (/) ;  but  it  seems  that  the  delivery  of  a  copy  (i)  2  Camp. 
'of  the  bill  in  such  case  to  the  one  who  did  not  intermeddle  277.;  andiicc 
would  not  be  sufficient;  for  he  cannot  be  considered  as  liaving  ^  ^^"^^Vii' 
authority  to  receive  it  for  both,  nor  is  he  likely  to  know  what  ^q^^'       ^' 
foundation  there  is  for  the  charges  in  the  bill,  [k)    And  where  a  (/,)  a  Camp. 
party  in  a  cause  having  changed  his  attorney  in  the  progress  of  it,  277. 
a  judge's  order  was  afterward  obtained  by  the  second  attorney 
for  the  delivenr  of  a  bill  signed  by  the  first,  of  his  fees  and  dis- 
bursements, which  delivery  was  accordingly  made  to  the  second 
attorney;  this  was  holden  by  a  majority  of  the  judges  of  the. 
Kiog^s  Bench  to  be  a  sufficient  delivery  of  the  bill  to  the  party 
to  be  charged  therewith,  within  tlie  words  and  meaniilg  of  the 
statute,  so  as  to  enable  the  first  attorney  to  bring  his  action 
against  the  client  for  the  amount  of  such  bill.  (/)    So  the  delivery  (j^  i  $  East, 
of  a  bill  to  the  attorney  of  the  party,  to  be  charged,  is  deemed  372, 
sufficient  if  the  party  himself  attend  the  taxation,  or  the  bill  W  *^^V'' 
be  shewn  to  have  come  to  his  hands,  (m)    If  the  \A\\  be  not  p2if.843.* 
delivered  to  the  parhr,  it  must  be  left  for  hira  at  his  dwelling-  imtfteeiStarii. 
hoose  or  last  place  of  abode ;  leaving  it  at  the  counting-house  hot  Ni.Pri.324. 
not  being  deemed  sufficient  (n)  iGow,T3.n. 

In  an  action  on  an  attorney's  bill,  it  is  sufficient  to  give  in 
evidence  a  judge's  order  to  tax  the  bill,  the  defendant's  under- 

Vol.  I.  E  e  taking 
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taking  to  pay  what  shall  appear  to  be  due,  and  the  master^fi 
(a)  9  Camp.  allocatur  thereupon  {a) ;  and  tne  defendant  wOl  not  be  permitted  to 
496.  question  the  reasonableness  of  the  items  before  a  jury,  (b)  Id  such 

^^^'^99.  an  action  the  nisiprius  record  is  good  prim&Jaeit  evidence,  to 
(c)i*Bo^8c  ^^^^  ^^^^  ^®  action  was  not  commenced  till  the  expiration  of  a 
Pull.  263.  month  after  the  delivery  of  the  bill,  (c)  And  where  it  is  material 
(d)  8  Camp,      for  the  defendant  to  shew  that  the  action  was  commenced  earlier 


tV'  R     Ar  ^^^^  ^^  appears  to  have  been  by  the  nisi  pins  record,  the  declar- 

Pulf.  25?!  ^^^^^  delivered  by  the  plaintiff  is  admissible  evidence,  {d)    When 

3£sp.R.*i67.  ^"  attorney  has  r^ularly  delivered  a  bill  signed,  he  may  give  a 

S.  C.  Peake's  copy  of  it  in  evidence,  without  proof  of  notice  to  produce  the  ori- 

^^1^'  ^f  ^M  *?  8*"*^'  ^^)  ^^  ""^y  indeed  be  inferred  from  one  case  (gr),  that  unless 

104.261.  ndci,  ^  duplicate  of  the  bUl  be  kept,  the  plaintiff  cannot  give  parol 

{g)  8  Camp.  evidence  of  its  contents  without  a  notice  to  produce  it :  but  in  a 

110.  subsequent  case  it  was  decided,  that  a  copy  of  an  attorney's  bill 

%  6  Barn.  &  not  signed  by  the  attorney,  the  original  of  which,  duly  signed, 

ice^7  MooK^  ^^  ^^^  delivered  to  the  defendant,  is  admissible  in  evidence 

1 12.  ^  firo.  &  ^ith  proof  of  notice  to  produce  the  original,  {h) 

Bing.  288.  S.C. 

If  an  attorney  refuse  to  driver  a  signed  biU  to  his  client,  the 

latter  may  compel  him,  by  taking  out  a  summons  before  a  judge 

entitled  in  one  of  the  causes  in  which  he  was  concerned  ;  and 

in  tlie  King's  Bench,  if  the  attorney  on  beinff  served  therewith 

do  not  attend,  an  order  will  be  made  for  debvering  it  within  a 

reasonable  time.    In  the  Common  Pleas  three  summonses  are 

necessary  in  case  of  nonattendance,  before  an  order  can  be  ob- 

f*\h"3i  ^'iSfi   ^^"^*  (*)    ^^'^  ^^  either  court,  if  the  attorney  still  neglect  to 

(I)  2 ChittR;*  ^^^^^^  1^  ^c  order  should  be  made  a  rule  of  court ;  and  on 

66.  personal  service  of  the  rule  (/*},  and  making  a£Sdavlt  thereof,  the 

court  on  motion  will  grant  an  attachment     The  bill  being  de- 
livered, a  judge's  summons  may  be  obtained  for  the  attorney  to 
shew  cause  why  it  should  not  be  referred  to  the  master  in  the 
(/)  For  die       King's  Bench,  or  one  of  the  prothonotaries  in  the  Common 

u^eital^  to  .^^  ^  ^  ^"^ »  "P^**  which,  if  the  attorney  attend,  and  the 
pl^Mif^  .  jvKlge  think  it  reasonable,  he  will  make  an  or^r  of  course  for 
torne/s  bill  taadng  it,  on  an  undertaking  signed  by  the  client  or  his  attorney 
^k  ^^h'""^  ^  the  judge's  books,  to  pay  what  shall  appear  to  be  due  upon 

^tfl^^A  ^<^  taxation.  (/}  And  in  the  Kinsf  s  Bench  a  peremptory  ordtf 
quer, see  nod,      .„  ,  ,    .^  \,.  o,     ^    ^       *        ^  •  "^  - 

AppeocLch.u.  ^^1  "^  made  in  like  manner  upon  the  first  summons,  m  case  of 

^sz.  (9th  ed.)  nonattendance  (m) ;  but  in  the  Comnon  Pleaa,  if  the  attorney  do 

(m)Impi.K.B.  not  attend,  there  must  be  three  sununovses  taken  out^  and  an 

506.  a£Bdavit  made  of  the  service  and  attendance  thereon  before  the 

(ii)inip^C.P.  j  udge  will  make  an  order  «;r.par^.(»)  But  in  neither  court  can  the 

(7th  edit.}  client  have  a  summons  &r  delivery  of  the  bill  and  taxing  it  tpge- 

$s^^  557.  then  {p)    In  the  Exchequer  a  rule  kx  an  attachment  i^g^unst  an 

(lo^TediU  Attorney  for  not  delivering  his  bfll  of  costs,  is  not  ahsokite  in 

506.  Barnes,  ^®  ^^^  instance,  but  only  a  rule  nisi  (p) ;  and  where  it  appeared 

1S6.  (m  shewiuff  cause  that  the  bUl  had  been  delivered  since  the  rule 

(p)  11  Prioa,  ^as  served,  and  illness  was  assigned  in  the  affidavit  as  the  cause  * 

^^'  of  not  obeying  the  order,  the  rule  was  discharged  without 

{q)u.m.  coBts.(y)|| 

[A 


(F)  Fees^  Dubursements^  ami  Recwery  qfthem.  41*9 

[A  solicitor  cannot  bring  a  bill  in  equity  for  his  bill :  nor  can  Parry  ▼. 
be  go  there  fiir  an  account  after  his  bill  has  been  taxed,  upon  [^^^^^'' 
the  ground  that  the  oflBoer  has  not  made  proper  allowances*        ^^um  t. 

Grosi»Com.  R.611. 

AVhere  a  client,  unassisted  by  an  attorney,  has  paid  a  law-bill,  Walmeslev  ▼. 

and  accepted  of  a  receipt  for  it,  a  court  of  equity  has  allowed  ^^^^^tl^^^ 

him  to  open  the  whole  account  notwithstanding,  and  to  take  ex-  ^  William 

ceptions  to  any  improper  or  extravagant  charges.     And  where  a  Sanderson  t. 

client  has  given  an  attorney  a  bond  or  mortiznure  to  secure  the  0)9ssy  3  Atk« 

payment  of  what  was  charged  to  be  due  to  him  on  account  of  a       1^"  *, 

Jaw-suit,  the  courts  of  equity  have  relieved  the  client,  and  or-  ^^  law^U* 

dered  tiie  bill  to  be  taxed :  and  the  ground  on  which  this  relief  not  ^rant  an 

is  given,  is,  the  great  power  and  influence  which  the  attorney  has  application  of 

over  his  client    Per  Lord  Hardwicke.  this  nature, 

see  Piston  v. 

Donbor,  i  Anst.  18$,||  Proof  t.  Hines,  Cas.  temp.  Talbot,  115.  Newman  v.  Payne»  4  Bro.  Cfa. 
R.  aec. 

A  solicitor  having  taken  a  iudgment  of  his  client  for  400JL  Dnq^en'  Conu 
whilst  the  cause  was  depending,   and  several   extraordinary  P^y^-Dsvii, 
charges  appearing  in  the  bill.  Lord  Hardwicke  referred  it  to  be  ^  BroichaoJt 
taxed,  though  it  had  been  adjusted  and  allowed  seventeen  years  s  P. ' 
before,  and  ordered  the  judgment  and  securities  to  be  given  up. 

An  attorney  cannot  be  compelled  to  deliver  up  any  deeds,  or  Comb.45.ss7. 
writings  belonging  to  his  client,  which  may  come  into  his  hands  4  Term  R. 
in  the  course  of  the  business  in  which  he  hath  been  engaged,  i^-  M^* 
until  his  bill,  taxed  by  the  proper  officer,  hath  been  paid.     But  ^^^* 
whether  he  have  such  a  lien  upon  deeds  and  writings  the  pro- 
pertfT  of  third  persons,  which  he  hath  so  become  possessed  o^  is 
a  matter  of  doubt.  « 

Where  an  attorney  had  been  employed  by  one  who  after-  Park  v. 
wards  became  bankrupt,  and  the  assignees  petitioned  to  have  Carter,  C.  P. 
the  papers  delivered  up,  and  that  the  attorney  might  come  in  '^^iJ^^* 
for  his  demands  pari  passu  with  the  other  creditors ;  the  Lord  Biul^Mich. 
Chancellor  said^  that  the  attorney  had  a  lien  upon  the  papers  in  1734!  7  Vin. 
the  same  manner  against  the  assignees,  as  against  the  bank-  Abr.  74.  1  Co. 
rapt ;  and  though  it  dcdi  not  arise  by  any  express  contract  or  ?||!||^  5^  4 
agreement^  yet  it  is  as  effectual,  being  an  implied  contract  by 
law.    But,  he  said,  that  papers  received  after  the  bankruptcy 
could  not  be  retained. 

An  attorney  hath,  in  consideration  of  his  trouble^  and  the  Douel.238. 
money  he  is  in  disburse  for  his  client,  a  right  to  be  paid  out  of  ^  ^^*  '^^* 
the  duty  decreed,  or  money  recovered  by  him.    If  such  money 
come  to  the  attorney's  hands,  he  may  retain  to  the  amount  <x 
his  bill.    He  may  stop  it  in  transiiu,  if  he  can  lay  hold  of  it. 
If  he  apply  to  die  court,  they  wiU  prevent  it  from  being  paid  over 
till  his  demand  is  satisfied;  and  it  seemetb,  that  a  payment  by 
a  defendant  after  notice  fi'om  an  attorney  not  to  pay  it  till  his 
bill  is  discharged,  would  be  a  payment  in  his  own  wrong,  and 
like  paying  a  debt,  which  hath  been  assigned,  after  notice.    He  1  H.  Black.  R. 
is  entitled  to  be  paid  out  of  mon^  levira  by  a  sheriff  upon  an  i^^* 
execution  under  a  judgment  recovered  by  bis  client ;  notwith- 

£  e  8  standing 
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standing  the  sheriff  may  have  had  notice  from  the  party  agdnst 

whom  the  execution  issued,  to  retain  the  money,  as  the  court 

would  be  moved  to  set  aside  the  judgment  for  irregularity ;  and 

notwithstanding  a  docket  may  have  been  struck  against  the  clMit 

becoming  a  bankrupt. 

Owston  V.  The  assignees  of  a  bankrupt  cannot  take  out  of  court  money 

O'Bryan,  p^id  in  by  a  defendant  in  an  action  at  the  bankrupt's  suit  till 

'^*™'*'^^^-     they  have  paid  his  bill. 

Barnsley  v.  It  hath  been  determined  in  equity,  that  he  hath  a  hen  on  a 

Powell,  Ambl.  lunatic's  estate  for  money  expended  by  him  in  suits  at  law  and 
Pric'e^'^^  in  equity.  But  the  reporter  questions  this  doctrme.  However, 
407.  in  a  ca^e  in  the  foUowing  year,  on  a  petition  by  a  solicitor  to 

be  paid  his  bill  of  costs  for  taking  out  a  commission  of  lunacy, 
out  of  the  lunatic's  estate,  and  not  to  be  obliged  to  come  under 
a  commission  of  bankrupt  which  had  issued  against  the  person 
who  took  out  the  commission  of  lunacy,  Lord  /far AwVfe  said, 
that  solicitors  have  this  equity  allowed  them,  to  be  entitled  to  a 
satisfaction  out  of  the  fund  for  their  expenses,  whether  m  the 
way  of  suit,  or  prosecution  m  lunacy,  or  bankruptcy. 
,5  Atk,  730.  His  lien  upon  a  duty  decreed  his  client  gives  him  a  preference 

to  specialty  creditors. 
Shareton  v.  If  employed  in  a  suit  by  husband  and  wife  for  a  term  ot 

Hip8ley,4Vin,  years  in  right  of  the  wife,  and  the  husband  die  leaving  no 
Abr.  loj.  ^^^^  gq^j^  ^m  j^^^g  jjjjjj  satisfaction  out  of  the  profits  of 

the  term.  j    ^   i  • 

5  Vo.  25.  The  courts  will  not  permit  an  attorney  to  be  defeated  of  ttiis 

remedy  for  his  costs  by  collusion  between  his  client  and  the  de- 
fendant ;  as  where  a  client,  at  whose  suit  a  defendant  was^  in 
•  custody  for  nonpayment  of  costs  taxed  for  scandal  and  im* 
perthience,  executed  a  mere  voluntary  release  to  the  defendant 
without  the  knowledge  of  the  clerk  in  court,  the  Chancellor 
would  not  discharge  the  defendant  till  he  hod  p«ud  tlie  clerk 
iiis  fees. 
Dongl.  238.  This  however  is  to  be  confined  to  cases  of  fraud  and  collu- 

3Wa.gs.         gion.  for  if  the  client  has  fairly  and  honestly  terminated  the 

affair  with  his  adversary,  and  the  »Aofe  debt  and  costs  have  been 
paid,  this  equity  cannot  be  set  up  against  the  defendant. 
1  H.  Black.  R.       The  attorney's  lien  upon  the  costs  b  subject  to  the  equitaWc 
23. 2  Black.  R.  claims  of  the  parties  in  the  cause. 

4  Term  R  But  where  a  party  against  whom  a  judgment  hath  been  ob- 

12J.  tained  applies  to  get  ntl  of  the  judgment,  the  court  wUl  take 

care  that  the  attorney's  bill  is  satisfied. 

As  where  A.  recoveied  aga'mst  5.,  and  JB.  recovered  against 
A.  and  C,  and  B.  moved  to  set  off'  the  damages  whkh  he  had 
recovered  against  those  obtained  by  jL  ;  the  court  insisted  upon 
his  undertaking  to  satisfy  die  bill  of  A.'s  attorney  in  tlie  first 
action^  he  having  a  lieu  on  the  judgment  for  his  costs. 
AmbL  108.  If  a  solicitor  recover  an  estate  for  his  client  in  equity,  and  the 

dient  die,  he  loses  his  lien  upon  the  estate  in  the  hands  of  the 
heir  at  law ;  but  if  the  suit  be  revived,  the  Uen  will  revive  too, 

Per  Lord  HardwickeJ]  ^ 

(G)  Ot 
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(G)  Of  the  Privileges  which  an  Attorney  has. 

A  TTORNEYS  have  privilege  {a)  not  to  be  sued  in  any  other  sLeom256. 

courts  except  those  in  which  they  are  sworn  and  admitted,   ^^^^^  ^  j 
because  of  the  prejudice  that  may  accrue  to  tlie  business  of  those  f^r^^fiH^t 

^    .        1  -  1^  ■•' .  1  •'-  .1  .1  I  tit.  AffatemcfU" 

courts  m  which  their  attendance  is  required ;  neither  are  tlicy  to  ^a)  But  this 
he  held  to  special  bail)  because  they  are  obliged  to  attend »  and  privilege  an 
therefore  are  presumed  to  be  always  amenable ;  also  as  oilicers  attorney  shall 
of  the  court  tliey  are  entitled  to  the  process  of  attachment,  and  "j^^  kin^^suit. 
may  sue  by  attachment  of  privilege.  2  RoU.  Abr. 

270.  Bro.  Supersedeas,.  1.  9  H.  6.  44,  [But  actions  qui  tarn  are  not  considered  as  the  kino's 
suits..  TJiayQUS75.  1  Black.  11.373.  Cowp.367.]  Kor  unless  there  be  the  same  remedy 
in  his  own  court ;  therefore  shall  not  have  it  when  money  is  attached  in  his  hands  by  foreign 
attachment  in  the  sheriff's  court  in  London.  Sand.  67.  VideComh.  427,  Norin  an  action  reai 
aj^st  an  attorm^  of  the  King's  Bench.  Sand.  67.  Nor  appeal  against  an  attorney  of  the 
Gommon Pleas.  Sand.j67.  Nor  when  he  sues,  or  is  sued  in  outer  droit,  as  executor  or  admi- 
nistrator. 12  Mod.  316.  Ld.  Raym.  53:^,  Hob.  177.  Salk,  2.  pi.  4.  Nor  when  one  attorney 
sues  another,  if  both  of  the  same  court.  2  Mod.  298.  2  Roll.  Abr.  274.  Barnes,  35. ;  [for  if  of 
different  courts  the  plaintiff  is  entitled  to  his  privilege.  sStra.  1141;  1  Black.  H.  19.]  Nor 
when  he  joins,  or  is  joined  in  the  same  action  with  others.  Vent.  298.  Dyer,  277.  Oodb.lO. 
2  Roll.  Abr.  375. 

Also  if  an  attorney  of  any  of  the  courts  of.  JVeslmifistet-liaXlhe  Cro.  Car.  389. 
chosen  constable,  he  may  have  a  writ  of  privilege  for  his  dis-  ^^!^  30^ 
charge,,  for  his  attendance  l)eing  necessary  in  those  courts,  it  is  Vent.  I6. 29. 
apparent  that  he  cannot  execute  any  inferior  office  in  person ;  sKeb.  477. 
and  this  privilege  he  shall  have,  not  only  where  tliere  is  no  spe-  ^08.  Lev.  265. 
cial  custom  concerning  the  election  of  constables,  but  also  where  '^^y^* 
tbey  are  chosen  by  a  particular  custom  in  respect  of  their  estntes, 
or  otherwise,  for  that  no  sucli  custom  shall  be  intended  to  be 
more  ancient  than  the  usages  of  those  coujts,  and  therefore  shall 
give  way  to  tliem. 

Vide  tit.  Privilege  (B). 

(H)  Of  Ofiences  and  Misbehaviour  for  which  he  is 
.  punishable ;  and  herein  of  the  Form  of  the  Proceed^ 
inga  against  him, 

A  TTORNEYS  are  officers  of  the  court,  and  liable  to  be  pu-  g  Hawk.  P.  c: 

nished  in  a  summary  way,  either  by  attachment,  or  having  217,  eis,  219; 

their  names  struck  out   of  the  roll   of  attorneys,  for  any  ill  St.  W.  1.21. 

practice  attended  with  fraud  and   corruption,  and  committed  i73^sfiie  4'jg. 

against  the  obvious  rules  of  justice  and  common  honesty :  but  q^q^  Car.' 74. 

the  court  will  not  easily  be  prevailed  on  to  proceed  in  this  6  Mod.  1 6. 

manner,  if  it  appears  that  the  matter  complained  of  was  ratlier  187.  s  Mod. 

owing  to  neglect  or  accident,  tlian  design  ;.or  if  the  party  injured  ^^^j  ^^^  ^^^ 

has  other  remedy  provided  by  act  of  parliament,  or  action  at  law.  ^gj]  ^57]  ^^J, 

Freeman,  74.  4  Mod.  367.  2  Black.  R..991.  4  Burr.  2060.  Pitt  v.  Yalden.  ||A  special  case 
waa  stated  for  the  purpose  of  obtaining  the  opinion  of  the  court,  which  set  out  a  fictitious 
statement  of  previous  proceedings  at  law.  The  court  fined  the  attorney.  3  Barn.  Sc  C.  597«- 
5  Dow.  Sc  Ry.  3S9.||  [An  attorney,  convicted  of  felony  and  punished  for  it,  was  struck  off  the 
mlt  as  a  person  unfit  for  the  profession,  though  no  particular  misconduct  was  imputed  to  him*. 
£x  parts  Drownsoll,  Cowp.  SS9.] 

£e  S  But 
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98fi.3. 8.b.  But  if  an  attorney  take  upon  him  to  prosecute  or  defend  a  suit 
Rastal,  95.  for  another  (a),  without  any  manner  of  directions  from  him,  the 
i^Vi^lmV  ^^^  ^^^  grant  an  attachment  against  him.  [So  if  he  put 
OppenbeiiB  ▼.  Another  attorney's  name  to  process  without  his  anthori^.] 
UarrisoD,  1  Burr.  20.]  (a)  Also  a  penon  taking  upon  himself  to  prosecote  or  defend  anj 
action,  who  it  no  attorney,  is  liable  to  be  punished  in  this  manner,  whether  he  had  any  direc- 
tions or  not.  S  Hawk.  P.  C.  217.  In  strictness,  he  is  liable  to  be  punished  unless  he  record 
his  authority  or  warrant  of  attorney  in  time.    2  Hawk.  P.  C.  217.    See  too  25  G.  8.  c.  80. 

}  13.|  &C* 

2  Hawk.  P.  C.  Attorneys  are  also  punishable  for  base  and  unfidr  dealings  to- 
2 IS.  [R.  T.  wards  their  clients  in  the  way  of  business  (6),  as  for  protracting 
'^^(hv^Si!^*  suits  by  little  shifts  and  devises,  and  putting  the  parties  to  unne- 
tbey  M^U^  cessary  expenses  in  order  to  raise  their  bills ;  or  demanding  fees 
of  gross  neg^  ^^^  business  that  never  was  done;  or  for  refusing  to  deliver  up 
l]gence,Uie  to  their  clients  writings  with  which  they  had  been  intrust^ 
couru  will,  in  the  ^ay  of  business  (c),  or  money  which  had  been  reco- 
SSJd rtJ^'  vered  and  received  by  them  to  their  clients'  use(d);  and  for 
to  indemnify     other  such  like  gross  and  palpable  abuses. 

their  clienu  finom  the  consequences.  Fawkes  v.  Pratt,  1  P.  Wms.  898.  But  for  a  mere  mis* 
take,  the  clients  will  be  left  to  their  ordinary  remedy.  Barker  v.  Butler,  2  Black.  R.780.] 
(c)  But  the  court  will  seldom  grant  an  attachment  for  the  detainer  of  such  writinp  or  monev, 
without  first  making  a  rule  on  the  attorney  to  deliver  them  to  the  party ;  also  it  will  justify 
an  attorney's  detaining  such  writings  or  money  for  his  security,  till  he  be  paid  all  hu  Jort  fiset ; 
nor  will  it  ever  interpose  in  thu  manner,  as  to  any  writings  or  money  received  liy  an  attorney 
on  any  other  account  exco;>t  only  in  hu  way  of  business  as  an  attorney,  but  will  leave  the 
party  to  his  ordinary  remedy  by  action.  Sa&.  87.  pi.  5.  [But  in  the  case  of  Strong  v.  How, 
though  it  appeared  that  the  deeds  did  not  come  into  the  hands  of  the  attorney  in  the  way  of 
his  profession,  yet  the  court  ordered  him  to  deliver  them  up^  otherwise  attachment.  Stra.  621. 
s  Mod.359.  S. C.  And  a  like  order  was  made  in  8 Term  R.  276.,  where  they  came  Into  his 
possession  as  steward  of  a  court  and  receiver  of  rents.  Where  an  attorney  acddentaUy  lost  a 
deed  intrusted  to  his  care,  an  attachment  was  granted,  but  ordered  to  he  in  the  office  till 
further  directions.  The  mode  of  proceeding  in  this  case  seems  to  be^  for  the  plaintiff  to  file  a 
bill  in  equity  against  the  attorn^  tor  a  discovery  of  the  deed;  the  expense  of  doing  so  to  be 
paid  by  the  attorney.  Court  v.  Qilbert,  2  Barnard.  K.  B.  268.  Where  an  attorney  delivered 
back  to  his  client  a  deed  which  he  had  received  from  him,  the  court  would  not,  upon  the  mo- 
tion of  a  third  person  by  whom  the  deed  had  been  lent  to  Uie  dient,  grant  a  rule  against  the 
attorney  to  deliver  it  up.  Dottin's  case,  Stra.  547.  Where  it  appears  that  a  third  person  is 
interested  in  the  deedi^  the  court  will  take  a  security  from  the  person  to  whom  thqr  are  deli- 
vered to  produce  them  on  demand  for  the  inspection  of  such  diird  person.  Hughes  v.  Mayre, 
5  Term  R.  275.  An  attorney  of  one  court  practising  in  another  court,  thereby  becomes  ame- 
nable in  this  instance  to  the  jurisdiction  of  such  o^er  court.  8  Mod.  340.]  (d)  Attora^  em- 
bezzling their  clients'  money  excepted  out  of  the  insolvent  debtor^  act. 

1  ^l^^^^l^  I  Where  an  attorney  b  charged  by  affidavit  with  any  firand  or 

Append.  c  3     malpractice  in  his  profession^  contrary  to  the  obvious  mles  of 
(19.  *    justice  and  common  honesty,  the  court  on  motion  will  order  him 

to  answer  the  matters  of  the  affidavit;  and  in  general,  if  he  posi- 
tively deny  the  malpractice  imputed  to  him,  they  will  dismiss  the 
complaint :  but  otherwise  they  will  grant  an  attachment 

And  where  an  attorney,  required  to  answer  the  matters  of  an 

affidavit,  swore  in  his  exculpation  to  an  incredible  story,  the 

Court  of  King's  Bench  granted  an  attachment  acainst  him, 

though  he  positively  denied  the  malpractices  with  which  he  was 

(e)  6  Durnf.  ft  charged,  {e)     And  where  an  attorney  had  behaved  himself  in 

East,  701.         gii(.)|  1^  manner  as  to  affi>rd  reasonable  ground  for  thinking  he 

had  misconducted  himself  in  his  professional  character,  although 
it  turned  out,  upon  investigation,  that  there  was  no  sufficient 

gvound 
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ground  for  imputing  actual  misconduct  to  him,  the  court  would 

not  give  him  His  costs  of  the  application  (g) ;  but  the  court  will  Csf)  3Dow.& 

not  call  upon  an  attorney  summarilv  to  answer  the  matters  of  ^'  ^^^' 

an  affidavit  charging  him  with  an  mdictable  offence,  but  will 

leave  the  parties  complaining  to  prosecute  the  same.  (A)    It  has  (A)  i  Bing.  los^ 

been  doubted  whether  the  affirmation  of  a  Quaker  is  admissible,  J^^^^^^^^' 

to  call  upon  an  attorney  of  this  court  to  answer  the  matters  of  j'^^'  *  ^""^' 

an  affidavit (/) :  and  the  true  distincdon  to  be  collected  firom  all  (j)  iDow. fr 

the  cases  upon  the  subject,  seems  to  be  this,  that  if  the  object  Ry.  isi. 

of  the  suit  or  proceeding  be  to  recover  a  debt,  or  give  to  a  party 

any  legal  civil  right,  the  affirmation  of  a  Quaker  is  admissible ; 

and  actions  on  penal  statutes  are  to  be  considered  as  actions  for 

debts ;  but  that  where  the  object  is  not  to  give  to  the  party  any  (^\  j^  d^^^  ^ 

legal  civil  right,  but  to  punish  a  person  who  has  done  something  Ry.  i24^pep 

wrong,  the  affirmation  of  a  Quaker  is  not  admissible,  (i)  Bm^  J. 

When  an  attorney  has  been  fraudulently  admitted  (a),  or  con-  ,.  ^  Biack.R- 
victed,  afteradmission,  of  feIony(6),  or  other  oflfence  which  renders  991  ^  udd^'e?. 
him  unfit  to  be  continued  an  attorney  (£?),  or  has  knowinglv  (6)Cowp.829. 
suffered  his  name  to  be  made  use  of  by  an  unqualified  person  (i^;,  («|)6Ea»t,i43r| 
or  acted  as  agent  for  such  person  (d),  or  has  siffned  a  fictitious  ^^itt.  R. 
name  to  a  demurrer,  as  and  for  the  signature  of  a  barrister  U)f  ss7>  mnoiu. 
or  otherwise  grossly  misbehaved  himself  (g^  the  court  will  oraer  (<f)Tuld,  7ff, 
him  to  be  struck  off  the  roll.    If  an  attorney  practise,  after  he  J^  ^^ 
has  been  convicted  of  forgery,  perjury,  subornation  of  perjury,  fll^>^^* 
or  common  barratry,  he  is  liable  to  be  transported.  (A)     And  (^ypotter** 
where  an  attorney  had  been  struck  off  the  roll  of  the  Court  of  case,  H.  ssG^. 
King's  Bench,  on  the  report  of  the  master,  for  misconduct,  the  ^*  B.  Fridge's 
Court  of  Common  Pleas,  on  motion,  supported  by  an  affidavit  ^^  'STU^. 
of  the  master's  report,  struck  him  off  die  roll  of  the  latter  (A)St.t9Q.i. 
courL  (1)     But  in  a  subsequent  case,  the  rule  for  striking  of  the  c.  S9.  §  4. 
roll  was  refused ;  the  contents  of  the  affidavits  on  which  the  P)  *  Brod.  fr 

Court  of  King's  Bench  acted  not  having  been  stated,  and  there  ?'i5F^f?f  aio 
%    •  ^^  11        .         •         1      ^  •     «■  t  I    4  Moore,  31 9» 

bemg  no  proof  or  allegation  that  the  attorney  had  been  struck  g.  c. 
off  for  a  misdemeanor,  (it)    And  striking  an  attorney  off  the  roll  (k)  3  Brod.  & 
is  not  alwavs  understood  to  be  a  perpetual  disability ;  for  the  Binff..s57. 
court  have  m  some  instances  permitted  him  to  be  restored,  con-  g  c.^Tidd^67. 
sidering  the  punbhment  in  the  light  of  a  suspension  only*  (/]||      (/)  i  Black.  U.' 

8S8.  The  Uke  was  done  by  the  court  in  Trin*  37  G.  5.  K.  B. 

Attorneys  are  punishable  for  disobeying  the  rules  of  court,  of  Cro.  Car.  74, 
which  they  have  notice,  either  expressly  or  impliedly;  also  for  S^5o\1m4\ 
forging  a  writ,  or  any  other  matter  of  record,  or  but  attempting  ^i  g^l  jp\^^^ 
to  do  it;  or  for  taking  out  a  capias  which  has  no  original  to  Attachment, 9. 
warrant  it;  or  for  receiving  money  of  a  client  for  suing  out  an  7.  16  E.4.5. 
original ;  and  alM>  for  the  fine  due  thereon  to  the  king,  where  in  4^%\^lfi\ 
truth  no  original  was  sued  out,  nor  any  fine  paid  to  the  king ;  or  j  Hawk.  P.  C. 
for  endeavouring  to  impose  upon  the  court;  as  by  causing  an  145.  ess. 
action  to  be  broaght  against  one  in  it,  by  c^lusion,  without  any  §  M*  *  ^^^' 
just  ground,  in  order  thereby  to  entitle  the  party  to  the  privilege  joH^gf  37.^. 
of  the  court,  and    afterwards,  upon  the  examination  of  the  2  Inst.  21,5. 
matter  in   court,  giving  a  false  account  of  it ;   or   for  giving  Lit.  It.  46, 

E  e  4  directions 
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4  Inst.  101.       dIrecdoDS  to  a  sheriff  concerning  what  person  he  should  letom 

HcU.29.  [See    on  a  panel,  (a) 

too  several  .  ri  t  u 

other  instances  where  attorneys  are  punishable.  Stra.  420.  576.  899, 10S4.   C.T.  iL  151«  257 • 

Andr.  275.    2  Barnard.  K.  B.  219.    Black.  R.  2.    The  striking  off  the  roll  is  not  to  be  under- 

Btood  as  a  perpetual  disability,  but  may  be  considered  in  the  l^it  of  a  rospennon  only,  and 

the  party  may,  if  the  court  sees  cause,  be  readmitted.    Rex  r.  Greeowood,  1  Black.  R.98&] 

(a)  An  attorney  ordered  to  pay  costs  (as  well  as  his  client)  hating  joined  in  an  affidavit  to  itiD- 

port  a  frivolous  complaint,  and  made  resentful  declarations,  which  shewed  huQ  to  be  persooaUy 

active  in  it.    2  Burr.  654, 

Evans  v.  [If  attorneys  do  any  thing  wrong  qua  attorneys  in  inferior 

P — iic^^^  courts,  the  superior  courts  will  punish  them  for  it,  for  they  can- 

3  Dowr&  Ry.    ^^^  ^^^  ^»  ^^^  former,  unless  they  are  admitted  of  the  ktterj 

G02.|| 


AUDITA  QUERELA. 


Hf^tdf  fi  6aund.    A  N  audita  querela  is  a  writ  to  be  delivered  agiunst  an  unjosC 
R.  147.  note      -^^  iud^rment  or  execution,  bv  settincr  them  aside  for  some  in. 


(1)11 


judgment  or  execution,  by  setting  them  aside  for  some  in- 
justice  of  the  party  that  obtained  them,  which  could  not  be 
pleaded  in  bar  to  the  action ;  for  if  it  could  be  pleaded  it  was  the 
party's  own  fault,  and  therefore  he  shall  not  be  relieved^  thai 
proceedings  may  not  be  endless. 

(A)  Who  may  be  relieved  by  Audita  Querela^  and 

against  whom, 

(B)  In  what  Cases  an  Audita  Querela  will  lie. 


aorainst  whom. 


Querela, 


'G 


a  Inst.  673.  T^  ^^  infant  acknowledges  a  recognizance,  statute-merchant  of 
Dver9  252.S.P.  staple,  or  recognizance  in  nature  of  a  statute-staple,  he  can- 
Mpor,75.S.P«  not  avoid  this  without  an  audita  querela  brought  before  his  fall 
10  Co.^45.S.P.  *6^»  because  his  nonage  ought  to  be  tried  by  inspection. 
Noy,  16.  Yelv.  88.  Cro.  Jac.  59.  2  Roll.  Abr.  57.  2  Bulst.  320.  Vide  Reg.  149.  F.  N.  B. 
105.  That  an  infant  may  bring  an  cmdita  querela  to  avoid  a  statute  for  his  nonage,  although  it 
be  not  certified  or  returned  in  any  court.  Andcr.  228.  And  there  said,  that  the  common  prac- 
tice was  so,  else  the  conusor  iiii<>ht  be  of  age  before  the  conusee  would  procure  it  to  be  certi« 
fied.    VUe  jBulst.  507.     Vide  title  Infant, 

Yelv.  155.  If  vl.  being  within  age  becomes  bail  for  B.^  and  after  two  scire 

Cro.  Jac.  646.  jii^  an  J  ^1^,7  returned,  judgment  is  given  agdnst  A.,  8fc.  he  may 

have 


(A)  fVko  may  be  relieved  by  it^  and  against  whom.  4^ 

hftve  an  aitdUa  tpitrda  and  ovoid  the  rMOgnbanoo^  and  so  the  &  P^  ^^  Cd« 
judgment  thereapon  of  oomeqiieDce  shall  be  avoided.  ^^  ^^*  ^^: 

finrt  WM  boil,  aod  tiken  in  ezeoidoii^  and  he  brought  an  aiid&a  jim^da^  and  mov^  to  be 
ioipeeted;  die  conn*  st  a  matter  dttcretionaiyy  refiued  to  admit  him  to  bail  dli  he  corrobo- 
rated hit  allesation  by  the  oaths  of  fntnesses,  and  a  copy  of  the  register  where  he  was  bom, 
was  producea;  but  if  he  had  brou^ght  his  auSia  querda  before  he  was  taken  in  execution  he 
must  hare  had  a  nkpenedeoM  of  course.    Carth.  S78,  S79. 

But  if  jtf.  being  within  age  enters  kito  a  bond  to  J9.,  who  pro>  Cro.  Jac.694. 
cores  C,  without  any  wanant,  to  appear  for  A.y  and  confesses  yy^  ^f^^  let- 
a  judgment  thefeupon,  yet  A»  shall  not  have  an  aiidita  querela^  terifi).  (a)  Sed 
but  he  must  take  his  remedy  by  action  of  disceit  against  the  ^^id  noLon^ 
attomey.(a)  ^     motion,  hare 

set  aside  the  judgment  7 

If  tenant  in  tail  acknowledges  a  statute^  and  dies,  and  the  HoU.  Abr.  305- 
oonusee  sues  execution  airainst  the  heir,  he  may  avoid  it  by  9^?"^^'^^ 
assise^  without  bemg  put  to  his  audita  querela,  ^ut  the  issue 

at  his  election  may  have  an  au^ia  querela  if  he  will.  Roll.  Abr.  305.  Cro.  Jac.  85.  That  this 
18  only  an  equitable  action,  and  may  be  brought  by  a  reversioner,  or  him  that  has  but  mteregK 
tenmnii  or  might  have  been  by  cestui  que  u^e  before  the  statute.    March,  71. 

So  if  a  disseisor  acknowledges  a  statute,  and  the  disseisee  Roll.  Abr.  804. 
enters,  the  conusee  extends  the  land,  the  disseisee  is  not  put  to  Cro.  Jac  484. 
his  audita  querela  to  avoid  the  extent,  because  there  is  not  the  ^^^* 
24)pearance  of  justice  in  this  extent,  the  conusor  having  only  a   * 
tortious  and  unlawful  seisin  of  the  land,  and  consequently  no 
power  to  charge  it. 

But  if -4.  be  tenant  for  life,  remainder  to  J3.  his  son  in  tail,  A.  5^'  ^\  . 

enters  into  a  recognizance  and  dies,  C  brings  a  scire  facias^  and  jjg^  ui, 

B.  is  returned  heir  and  terretenant,  and  warned,  but  makes  de-  Lev!  41, 43. 

fault;  he  can  have  no  audita  querela  to  avoid  this  execution,  S.C. between 

because  he  had  a  day  ffiven  him  in  court  to  set  aside  the  recogni-  P^J**?^.*"***" 

sance,  and  it  was  his  folly  not  to  appear  when  warned.  idrejackuwk 

a  judgment,  if  defendant  has  a  release,  but  omits  to  plead  it,  he  shall  not  have  an  tntdUa  qu^ 
rtla.    lWils.98.] 

If  a  Statute  be  acknowledged  to  two,  of  which  one  is  an  48  E.  a.  I8.b. 
infant^  and  they  make  a  defeasance,  and  after  sue  execution  '^H-Abr.aia. 
contrary  to  it,  an  audita  querela  shall  be  brought  against  both, 
for  it  does  not  appear  within  the  deed  that  he  is  an  infiuit;  also 
the  deed  of  an  infant  is  only  voidable^  and  peradventure  he  will 
affirm  it. 

If  a  statute  be  made  to  baron  and  feme,  and  they  make  a  de-  Roll.  Abr.  aia. 
feasance,  and  sue  execution  contrary  to  it,  the  audita  querela  ICoiUrii^ 
shall  be  brought  against  both,  although  the  defeasance  be  void  as  Bt^  Bri^^' 
to  the  wife;  ror  this  action  is  in  lieu  of  an  answer  of  the  execu-  pi.  si.  Audita 
Uon,  which  is  sued  by  both ;  and  this  is  all  one  as  if  the  baron  QuereU, 
alone  had  made  the  aefeasance^  which  would  have  been  a  suf-  P'*  ^^-  Baron 
fident  discharge.  *  JlaJf*^ 

If  a  statute  be  acknowledged  to  a  feme  sole  and  <Z  &,  and  after  n  E.  4.  s.  b^ 
the  feme  take  husband,  and  «/•&  release,  and  after  execution  be  Roll.  Abr.  sis. 
sued,  the  audita  querela  may  be  brought  against  the  baron  and 
feme  and  J.  5. 

If  two  executors  sue  execution  for  damages  recovered  by  the  sl  E.  j.  13.  b. 

testator, 
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Go.Bnt.89.  te«Calor|  where  one  lietli  feleesed^  an  audUa  querda  lies  against 
Roll.  Abr.  919.  1^^ 

fMnrvfa  lia  ^Sinit  the  king.   Noy,t6.   SBo]it.St&  Jenk.isa. 

(B)  In  what  Cases  an  Audita  Querela  will  lie. 

Gro.Elix.40.  TF  a  conuseeofastatate  releases  to  the  terretenant  all  right,  in- 
And.  139.  terest  and  demands,  together  with  all  suits  and  executions, 

r^L^^'fiV*  ^"^^  A^iwards  sues  execution,  the  terretenant  shall  haTe  an  audita 
991.  ioGo.47.  V^^l^  ^  ^^  ^'^^  ^^  executbn. 

Gkit  it  may  be  demanded,  how  a  ftatute,  which  hat  the  force  and  iolemnity  of  a  Joii^;oicnty  can 
he  avoided  by  an  act  of  leM  notoriety  than  itielf ;  as  a  release*  which  n  an  act  tafwu,  must  be 
confessed  to  be,  whidi  orerthrows  the  established  rule  umamqitoiqme  $okitmr  eo  Ugammt  ^uo 
Ugatur.  The  answer  to  thn  is,  that  notwithstandmg  the  release*  ac.  from  the  conusee,  the 
statute  stiii  oonthuies  in  foroe|  bat  the  law,  with  reason,  constming  all  men's  deeds  mod 
strongly  against  themselfes,  by  this  act  predndes  the  conusce  from  execution ;  but  this  must 
be  by  bringing  an  oadite  quertlai  for  witnout  this,  nothing  appears  to  the  court  destructive  of 
the  statute :  the  words  of  the  release  must  be  oomprehensiYe  enough.  Vide  Gro.  Eiix.  552* 
and  the  authorities  njpril.* 

•  See  ftrther.  Com.  Dig.  1  V.  4S5.  Ac  Ac 

RolLAfar.soT.  So  in  trespass  or  other  action,  if  it  be  found  for  the  plaintiff 
Ja?646*Hob!  "^  ^^prius,  and  after,  before  .the  day  in  Bank,  the  plaintiff 
i69.YelV.it5l  ^^c^'^se  to  tlie  defendant,  and  after  judgment  be  given  lor  the 
[Bro.  Contio.  plaintiff  the  defendant  shall  have  an  mdiia  querela  upon  this 
p.  97.  Jn/r^     matter,  because  he  could  not  plead  the  release  at  the  day  in 

^U  Pleas  mid    n-mt 
PlauBngs(?y    ™"*^ 

Seethecaseof  Lovell  T.Eastair»aTtrmR.  554.  where  the  bankruptcy  of  the  plaindC  between 
the  trial  and  the  day  in  bank,  was  pleaded  as  a  plm  pms  darrem  eontmutmee.]  But  if  it  had 
been  in  the  case  of  the  king,  the  ddendant  at  the  dav  in  bank  rokht  have  pleaded  it,  because 
no  audiia  quereU  lies  against  the  king.  Noy,  96L  Ir  there  be  jucbment  against  the  defendant 
for  debt  and  daniaees,  and  before  execution  Uie  nton^  is  paid  to  the  plaintiiT,  who  thereupon 
releases  the  defencEmt,  and  afterwards  takes  him  in  execution  %rithin  tne  year,  yet  he  shall  not 
have  an  action  for  this  vexation,  but  must  bring  an  awBta  querela.    4  Mod.  14.f 

f  Sed  qu.  Would  not  a  special  action  on  the  case  lie  ? 

Roll.  Abr.  307.  If  a  conusee  of  a  statute  g^ves  a  deed  of  defeasance  to  the  co- 
F.N.  B.  105.    nusor,  and  afterwards  sues  execution,  contrary  to  the  form  of 

the  defeasance,  the  conusor  may  have  an  audita  querda^  because 
the  defeasance  precludes  the  execution ;  if  the  terms  or  condition 
of  it  be  performed  by  the  conusor;  and  the  conusor  may  have 
an  audita  querela^  though  the  condition  be  not  performed  accord- 
ing to  the  defeasance,  if  execution  was  sued  before  the  condition 
broken,  because  the  conusee  extended  before  his  Ume;  and 
therefore  the  execution,  beiog  unjustly  sued,  must  consequently 
be  an  injury  to  the  conusor. 
Moor,pl.i097.  In  audita  querela  the  case  was  this :  the  conusee  gave  a  de- 
feasance, that  if  he  sued  execution  of  the  lands  the  conusor  had 
in  Kentf  the  statute  should  be  void ;  the  conusee,  contrary  to  his 
defeasance,  extended  the  land  in  that  county ;  and  it  was  ad- 
judged this  writ  well  lay  to  avoid  the  execution  and  vacate  the 
statute ;  for  the  defeasance  was  no  way  repugnant  to  the  statute 
because  the  conusee  mieht  still  extend  the  lands  of  the  conusor 
in  any  other  county,  and  take  his  body  and  goods. 
B.  104.         If  ^.  enters  into  a  statute  to  A,  and  pays  the  money  at  the 

day 


(B)  In  what  Cages  an  Audita  Querela  mil  lie.  40? 

day  asngned,  upon  which  the  statute  is  caneelled,  and  after  B.- 
forges  a  new  statute  ia  the  name  of  ^  in  this  case  A»  may  re- 
lieve himself  by  audita  querela^  for  the  foiged  statute  having  all 
the  essentials  of  a  true  one,  the  court  was  obliged  to  look  on  it 
as  such  till  the  contrary  appeared,  which  the  conusor  could  not 
set  forth  before  execution,  having  no  day  to  appear  judicially  in 
court,  and  therefore  is  put  to  this  writ  to  avoid  the  execution 
founded  on  the  injustice  of  the  pretended  conusee. 

If  the  conusee  of  a  statute,  upon  agreement  with  the  conuzor,  Roll.Abr.3i9* 
delivers  up  the  statute  in  lieu  of  an  acquittance,  and  after  sues 
execution,  and  the  conusor  prays  a  re-extent,  because  that  the 
land  was  extended  too  low,  and  has  it  granted  him,  he  shall  never 
avoid  the  extent  by  audita  querelof  because  by  his  praying  the 
re-extent,  he  admits  the  statute  good  and  executory. 

If  upon  an  el^t  the  sheriff  takes  an  inqubition,  and  there  are  Roll.  Abr.  so5« 
several  lands  found  subject  to  the  extent,  and  several  values  ^^  ^^  ^^^*  . 
found,  and  the  sheriff  returns,  that  he  has  delivered  some  of  the 
lands  in  particular  for  the  moiety,  where  it  appears  according  to 
the  values  found,  that  an  equal  moie^  is  not  delivered  to  the 
party  who  recovered,  but  more  than  a  moiety ;  vet  this  is  not 
void,  nor  is  it  a  disseisin  by  the  entry,  but  only  voidaUe  by 
audita  querela.  n  n  ikp 

If  a  man  in  execution  wpon  a  judgment  for  debt  or  damages,  g^^*^epUJn^ 
be  delivered  out  of  execution  by  the  sheriff  or  gaoler,  who  mtth  tiffcons^ts 
him  in  execution,  with  the  assent  of  him  at  whose  suit  he  b  that  one  de- 
in  execution,  and  after,  by  colour  of  this  judgment,  he  takes  ^P^^  ^"!/ 
him  agun  and  puts  him  in  prison,  an  audita  querela  lies  upon  ^^jj  out  of 
this  matter,  and  thereupon  he  shall  be  delivered.  execution, 

Pnoe  V.  Goodrick,  Stile.  3S7.  So  if  one  of  the  beii  be  delirered  out  of  execution,  he  shall 
not  take  the  other.  3  Leon.  seo.  Stile,  117.  fit  must  be  obsenred  that  the  only  point 
determined  in  the  case  of  Price  r.  GoodridL  was,  that  where  the  plaintiff  consents  to  the  dis- 
charge of  one  defendant  in  execution,  the  court  will  not  relieve  the  other  upon  motion,  but 
Et  him  to  his  amSta  querela.  Whether  entiUed  to  relief  or  not  upon  the  audita  querda^^  waa 
\,  open  by  that  case.  So  considered  by  the  Court  of  Common  Pleas,  who  aeted  acconfingly 
in  a  hke  case  of  WiUiams  v.  Jaquea  and  Qriffin,  Mich.  3S  G.  8.] 

But  if  ^.  be  in  execution  at  the  suit  of  A,  and  after  A  escape  '^  *"ti5**" 
with  the  consent  of  the  sheriff,  and  after  A.  return  to  the  prbon,  R^i\br307. 
and  the  sheriff  keep  him  in  prison  upon  the  said  execution,  A.  Hob!  so.  bro.* 
shall  not  be  discharged  by  audita  quereloj  for  A  has  it  still  inhb  £liz.555. 
election  to  have  him  in  execution  at  his  suit,  and  shall  not  be  Moor,  57. 
compelled  to  take  his  remedy  against  the  sheriff,  who  perhaps  **^«<>"*^**- 
may  be  worth  nothing,  for  ihis  voluntary  escape. 

If  the  principal  be  taken  in  execution  upon  a  judgment,  and  Vide  head  of 
after  a  scire  facias  returned  according  to  the  course  of  the  court,  ^^  »» ^^ 
judgment  be  given  agamst  the  bail,  and  thereupon  he  be  taken  ^^\br  ^os 
in  execution,  and  after  the  principal  be  delivered  upon  an  audita  ^^^ if  thcprin^ 
querela^  because  the  recoverer  haa  acknowledged  satisfaction,  4^.  cipal  is  taicen 
in  this  case,  though  the  recognizance  was  forfeited  by  the  bail,  >•"  execution, 
by  not  bringing  in  the  principal  at  the  time  appointed  by  law,  5^^|[  ^^^ 
yet  in  as  much  as  the  judgment  and  execution  against  the  bail  ^arge  of 
depends  upon  the  judgment  against  the  principal,  and  he  was  but  themselves, 

a  security 
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and  If  bv  Bc-  a  securi^  finr  the  payment  of  the  nonejr,  of  which  the  reooveror 
oSlopILd    "satisfied,  the  bail  shaU  be  discharged,  (fl). 

it,  and  execution  issues  against  them,  I  conceive,  on  motion,  the  court  wonld  set  the 
cxecuuon  aside,  the  plaintiff  being  satisfied  by  having  the  body  of  the  principal  in  execution^ 

1  Bos.&PalI.  [It  has  been  said  by  Eyre  C.J.  that  the  court  will  interpose 
'*^^'  in  a  summary  way  in  all  eases  where  the  party  would  be  entitled 

to  relief  on  an  audita  querela ;  but  the  point  must  be  dear^  or 

they  will  not  assist  him. 
H^wesv.Mott,      Thus  where  the  plainti£&  had  entered  into  a  bail-bond  for  the 
sT^^Th^       defendant,  and  on  the  bond  being  forfeited  had  paid  the  money, 
fendant  being    ^^  ^^  defendant  became  bankrupt,  and  die  plainti£b  sued  him, 
afterwards        and  obtained  judgment  before  he  got  his  certificate,  the  bail  for 
rendered  in       the  defendant  in  that  action  applied  to  the  court  for  an  exone- 
^^^  ®^      retur,  on  the  ground  that  the  plaiutifls  were  sureties  within  the- 
tion  was  made  meaning  of  the  49  G.  S.  c.  1^1.  J  8.  and  might  have  proved  under 
to  discharge      the  commission  against  the  defendant ;  but  the  court  refused  to* 
hun  under  the  decide  the  question  on  ft  summary  application,  and  left  them  to» 

ffthe  court*'  ™  ""^^  V^^^'  D 

held  that  the  plaintiffit  being  only  sureties  for  his  appearance,  the  case  was  not  within  the 
statute,  6  Taunt.  ZZO,  But  bail  are  now  expressly  named  in  the  clause  a»  to  sureties  in  the 
New  Bankrupt  Act,  6  G.  4.  e.  16.  $  59. 

^  Co-  86.  If  A.  and  B.  are  bound  in  an.  obligation  jointly  and  severally,. 

^^  Roll  Abr  ®"^  judgment  given  against  each  on  several  actions  brought,  and 
308.  S.  C.  *  \yoih  taken  in  execution,  and  after  A.  escapes,  yet  J5.  shall  nol- 
Qif.  If  there  be  be  delivered  upon  an  attdita  querelas  for  though  the  obligee  may 
»^i^«"ity  have  an  action  against  the  sheriff  for  the  escape,  yet  tSl  he  is 
pbSuff  re-  actually  satisfied  the  other  shall  not  have  an  audita  querela^  for 
covers  against    perhaps  the  sheriff  is  worth  nothmg. 

the  sheriff  in  debt,  and  where  in  case.    Vide  Mod.  170.    IS  Mod.  105.  598.   Danv.  Abr.  695.^ 
*  I  should  conceive  there  is  not  any  diversity,  but  that  pluntiff  being  satiifiedby  the  sheriff 
(and  not  till  then)  the  court  would  dischai^  B,  out  of  custody,  on  motion. 

Roll.  Abr.  304.      If  A.  leases  Black-acre  for  years  to  J5.,  and  then  acknowledges 
47?!  s!c.*bo^    a  statute  to  C,  and  afterwards  another  to  X).,  and  then  G  takes 
tween  Har-       a  lease  of  the  reversion,  and  the  rent  from  A^  by  which  he  has^ 
ringtonand      suspended  the  execution  of  the  statute  during  the  term,  and 
Garmway.        consequently  laid  the  land  open  to  the  extent  of  2),.  the  second 

conusee,  who  sues  execution  ;  if  therefore  C  should  extend  the 

reversion  and  rent  during  his  own  lease,  B.  the  lessee  is  not 

obliged  to  pay  him  the  rent,  but  may  avoid  the  extent  by  plea 

without  audita  querela^  because  C  hath  suspended  the  execution 

of  his  statute,  the  first  in  date,  by  the  acceptance  of  ^  the  lease 

from  the  conusor. 

Cro.  Eliz.  233.      ^^  ^  statute  is  erroneously  acknowledged,  as  before  one  that  has. 

319.810.       '  no  authority;  or  if  a  statute-merchant  hath  but  one  seal,  an 

Leon.  229.        audita  querela  lies  (a),  and  not  a  writ  of  error,  for  this  is  no  re- 

D  ^*^%5^^*       cord ;  but  if  a  statute  is  well  acknowledged,  and  the  executiott 

plf  27.  (a)That  erroneous,  a  writ  of  error  lies. 

It  lies  where  a  man  ou^ht  not  to  be  charged,  and  yet  without  any  default  in  himself  hath  no* 
other  way  of  avoiding  it.    Kelw.  25.    That  it  must  be  founded  upon  a  suggestion  not  con- 
trary to,  Init  admitting  the  verdict.    Sav.  69,  70.    AY  here  a  judgment  in  a  copyhold  court 
reversed  upon  petition  to  the  lord*  nnd  the  party  restored  to  his  damages  by  audita  qucreta^ 
}fob.  54.    Where  after  judgment  the  trespass  was  discharged  by  an  act  of  indemnity.    2  Mod. 

37.    Fitzgib. 


(B)  In  what  Cases  an  Audita  Querela  will  lie.  429 

«T.  Fltigib*  88. 190.  R^m.  89.  Keb.  €84.  Where  the  pmty  must  hring  a  tdre/aeiat,  and 
cannot  be  relieved  by  audUa  qutrek^  vide  title  Scire  Facias.  And  where  a  writ  of  error,  vide 
title  frror,  and  Carth.  98S.  4Mod«3l4.  Ld.  Raym.  27.  Salk.  863.  pL  3.  And  where  the 
{Nifty  may  be  relieved  on  motion.  Salk.  93.  pi.  4.  [Where  Kfeme  sole  married  between  in- 
tcrlocutoiy  judgment  and  the  final  judgment,  and  after  the  final  judgment,  the  husband  and 
wife  brought  a  ieitv/aeias  thereupon  for  the  defendant  to  shew  cause  quare  executionem  non, 
^.  the  Court  of  Exchequer  woiud  not  set  aside  the  judgment  upon  motion,  but  put  the 
defisndant  to  his  audUa  querela.  Lord  Sutherland  &  Ux.  v.  —'f  Bnnb.  283.  So  where  a 
feme  married  aAer  the  interlocutory  judgment,  and  before  executing  the  writ  of  enquiry,  the 
court  refused  to  interpose  upon  motion,  and  left  the  defendant  to  his  audUa  quereia.  Cbubbs 
T.  Billington,  Bunb.  S85.  The  court  will  not  relieve  upon  motion  if  the  law  is  doubtful, 
though  the  facts  are  admitted,  but  will  oblige  the  party  to  resort  to  an  audUa  querela.  Lord 
Porchester  v.  Petrie,  K.B.  Tr.23G.5.  Williams  v.  Jaques  and  Griffin,  C.P.  M.28G.5.] 
iJHewes  v.  Mott,  2  Marsh  R.  37.|| 

If  a  statute  be  delivered  to  jS.  to  be  kept  in  an  indifferent  F.N.B.  104. 
Jiand,  upon  certain  conditions  between  the  conusor  and  conusee ;  ^  "•  ^^^'  ^^^' 
if -B.,  before  the  conditions  performed,  deliver  it  to  the  conuzee,  (a)'orper- 
and  he  sue  execution,  the  conusor  at  his  election  may  either  haps  a  special 
have  an  audita  querela  upon  this  matter,  or  a  writ  of  disceit  action  upon 
against  B.  (a)  ^^  *^^- 

If  the  conusor  is  taken  in  execution  upon  a  statute,  and  the  (:;ro.  Jac.3i8. 
conusee  covenants  to  discharge  him  from  the  statute,  the  conusor  So  upon  a 
shall  not  thereupon  have  an  audita  querela  j  but  roust  take  his  ^jJ^^^^^^J^ 
remedy  by  action  of  covenant  action  upon 

the  case  only  Kes.    Bubtr.  152. 

If  a  man  makes  a  feoffment  upon  condition  to  re-infeoff  him,  Roll.  Abr.  310. 
'and  after  the  feoffee,  to  the  intent  to  deceive  him,  falsely  and  by 
coviA  between  him  and  B.  acknowledges  a  recognizance  to  JS., 
and  after  re-infeoffs  him,  the  feoffee  may  have  an  audita  querela 
upon  this  matter ;  for  this  is  grounded  upon  the  matter  of  re- 
'cordy  as  well  as  upon  the  matter  of  disceit^  which  is  matter 
inpais* 

If  a  man  acknowledges  a  statute,  which  is;  usuriously  entered  Roll.  Abr.  310. 

into,  .and  the  conusee  sues  execution,  the  conusor  shall  have  an  ^^  ^^^ 

audita  querela  upon  this  matter.  ^q  ^  sugges- 

i  tion  that  B  statute,  was  made  by  dureu  of  imprisonment.   Roll.  Abr.  310.   Owen,  1 4S.   Vmuhh 
Ent.  107.    So  upon  a  suggestion  that  it  is  forged.    F.N.  B..104. 

If  A.  hath  lands  in  several  counties,  and.  enters  into  a  recog-  2  Andr.  170. 
nizance  to  jB.,  and  after  acbiowledges  a  statute  to.C,  upon  which  Ti^  *  ^^*  ^^^» 
C,  extends  the  lands  in  one  eounty,  and  after  B.  sues  execution 
upon  the  recognizance,  and  hath  the  moiety. of  the  some  lancis 
delivered  to  mm,  but  sued  no  execution  of  the  moiety  of  the. 
■lands  in  the  other  county;  A.  hath  no  reason  to  complain,  be- 
cause B.  hath  taken  in  execution  only  a  moiety  of  his  lands,  but 
C.  may  have  an  audita  querela  si^Bimt  B*^  because  it  is  preju- 
dicial to  him. 

If  the  conusor  infeo£&  several  men  of  several  parts  of  the  land,  1  Roll.  Abr. 
-and  after  the  conusee  sues  execution  of  the  statute  against  one,  ^},^*u^*\h  "^- 
•he  shall  have  an  audita  querela  {b)  upon  this  matter.  ^p^Q  ^^  ^^^' 

cution  shall  be  avoided,  or  the  party  only  have  contribution,  vide  sCo.  14.  b.  S  Inst.  596. 
Mo.  537.  Dyer*  3J1.  Bulstr.  15. 17.  But  now  vide  16  Sc  17.  Car.  S.  c.5.  made  perpetual 
.  by  S2  &  23  Car.  S.  c.3.  by  which  no  extent  upon  any  statute,  judgment,  or  recognisance,  shall 
be  avoided  or  delayed,  because  part  of  the  lands  extendable  are  omitted,  saving  to  the  party, 
whose  lands  are  extended,  his  remedy  for  contribution.    But  note;  no  statutes^  unless  con« 

ditioned 


ISO  AUDITA  QUERELA. 

ditioned  for  payment  of  money  only,  nor  extents,  naleie  wiclun  tweiity  feen  after  jsdgmeuiy 
ftc.  had,  are  within  this  act.* 

*  Nor  is  extent  ot  contribation  given  by  the  act,  against  any  heir  within  ^ge. 


8  Co.  141.  J£A»  brings  an  audita  querela  against^,  and  declares,  that 

^c-  P^^  ^  whereas  B.  had  recovered  against  jL  200L  debt,  4*^  ai^d  there- 
nT/sKeb.^  upon  the  said  A.  was  outlawed,  and  upon  a  aqnas  uOagatum 
29i'.Rob.Ent.  taken,  and  in  execution  at  the  suit  of  the  said  JS.,  and  after 
157.  18  Mod.  from  the  s^  execution  was  delivered  and  suffered  to  go  at 
105. 840.  Ld.  large,  4%?.,  and  yet  JB.  hath  taken  out  execudon  upon  the  said 
VenTatf  ^Ik.  judgment,  and  endeavours,  4*^.,  the  defendant  may  plead  and 
95.  pi. 4.' 864.'  shew,  how  that  after  the  said  enlargement,  and  before  the  pur- 
pU  6.  8Stra.     chase  of  the  audita  querela^  the  outuiwry  was  set  aside  and  made 

^^^^'.. [A^^   ^oid,  and  so  conclude  quod  rum  habetur  tale  recordunu 
two  mhdt  re-  ^ 

turned  the  court  will  relieve  upon  motion,  but  not  after  the  Bcircfacuu  hadi  been  senred. 

But  they  will  not  do  so  in  the  former  case  if  the  fiict  on  which  the  motion  is  grounded  be 

controferted.    8  Stra.  1198.    Mitford  v.  CordweU.] 

Cro.  Jac557.       It  A,  hath  judgment  against  B.  for  costs  and  damages,  and 

^C^mdMe  ^^^^^^  ^  ^'  ^^  executions,  and  after  B.  brings  a  writ  of  error^ 

'^^      '  and  thereupon  the  judgment  is  affirmed,  and  further  costs  givoi 

for  the  delay  of  execution,  and  A.  takes  B.  jn  execution  for  the 

whole,  upon  an  audita  querela^  B.  shall  he  discharged  quoad  th^ 

damages  and  first  costs,  but  not  quoad  the  second  costs. 

8  Sand.  148.         If  ^•,  as  administrator,  recovers  damages  in  trover  against  B^ 

Turner  and       and  after  hb  administration  is  repealed  and  granted  to  anodier, 

^^  ^^'  upon  a  surmise  that  A.  intends  and  endeavours  to  sue  execution, 

Lutwls^yor  ^*  ^^y  ^^^^  *"*  audita  querela ;  for  by  the  repeal  of  the  ad- 

this  vide  ministration,  the  power  oiA.  is  absolutdy  determined. 

BrownLSd.  91.  Yelv.  185.  Noy,  15.  Stile,  417.  Dyer,  80S.  Cro.Jac.  894.  6  Mod.  98, 
FitKib.  808.  857,  858.  10  Mod.  81,  89.  889.  Comyns,  150.  pi.  108.  8  Will.  R.  576.  pL  188. 
5  WilL  R.  88,  89.;  and  tide  tit.  E»ecuUiT$  end  Admmtrtdon^  and  17  Gar.  8.  c.8.  revivied  and 
made  perpetual^  hj  i  Jac.  8.  c.  17.  }  5.  whereliy  the  administraior  de  bonis  nom  is  enabled  to 
take  out  execution  opon  a  judgment  obtained  by  the  executor  or  former  administrator ;  and 
note  this  muHta  querela  was  brou^t  only  aeainst  the  first  adnunistrator,  and  does  not  (fo- 
chai]ge  the  judgment,  but  the  execution  at  bis  suit  only.  Vide  Co.  Ent.91.  a.  An  executor 
dmnmte  mhion  eeiete  obtains  ju<%ment,  and  the  infimt  comes  of  s^  &c.  An.  U  an  amdiee 
^wrwfa  lies?    Fadir  8Leon.  878.    Godb.  1<M. 

Lord  Porches-  ||In  2S  G.  8.  Lord  Ptnrehester  brought  an  audita  querda 
^mJ'  ^^'"^  i^ainst  Petrie,  setting  forth  the  declaration  in  an  action  by 
b.  \SSre  the'  ^^^^  against  Lord  Porekester,  for  penaides  under  the  bribery 
proceedings  ^ct,  2  G.  2.  c.  24.  §  8.,  at  the  CricUade  electioa,  and  averrinc 
arefullystated.  that  the  canse  was  tried  on  28  Juk/t  1781,  and  a  yerdict  found 

fer  Petrie  for  2000il,  and  judgment  signed  in  Michaelmas  term 
following;  the  audita  querela  ttien  aflwed  that  Lord  PonAeder^ 
after  the  commission  of  his  own  omnoe,  and  within  tweli^ 
months  after  the  election,  had  discovered  to  one  Riebards  an 
offence  of  bribery  committed  by  one  Hinton^  imd  then  aet  forth 
the  proceedings  in  a  suit  by  B^chards  against  Htnton  for  penal- 
ties, the  verdict  for  Sickards,  and  judgment  also  of  Mickeuimas 
term  1781 ;  and  the  audita  querela  then  idleged,  that  tiiough  the 
defendant,  by  reason  of  the  discovery,  ou^t  to  be  indemnified 
from  the  penalties  and  costs  recovered  by  Petrie,  yet  Petrie 
threatoied  execution;  Lord  Parcie$ter  thmfore  prayed  a  su>» 

persedeoi 


AUTHORITY.  4Al 

pmrneieai  and  praoosB  against  Pehie.     Petrie  appearedt  and  MThepri. 
pleaded  to  the  declaration^  that  one  Hopkins  had  committed  an  ^^^?^^^ 
offence  of  bribery  at  the  election,  and  that  before  Lord  Por--  ^^^o"^seeni 
(tester's  discovery  Hinton  discovered  Hqpkinfs  ofience  to  Pe^  material  to  the 
trie,  who  commenced  proceedings  thereupon.     The  plea  then  decision^  since 
stated  the  proceedings  m  the  action  by  Petrie  agamst  Hopkins,  ^^^^^  ^^^ 
which  was  also  tried  on  28  JWjf,  1781,  and  a  verdict  for  Petrie,  MaSstlBnton 
and  judgment  in  Michaelmas  term ;  and  Petrie  averred,  that  the  might  be  prior 
judgment  against  Hopkins  was    given    before  the  judgment  to  the  ju^- 
agamsi  Hinim  at  suit  of  Biehards,  whereby  Hintm  was  m-  ^^^  H  ^^- 
demnified ;  and  to  obtain  such  indemnity,  sued  his  audita  querela  Hopl^8??till 
against  Biohardsi  which  was  then  dep^ading.     Lord  Porchester  Hinton  would 
replied,  that  the  judgment  against  Hinten  at  autt  of  Richards,  seem  dearly 
was  given  before  the  judgment  against  Hcpkins,  on  which  fact  ^^^-.^  ^^^ 
the  rgoinder  took  issue ;  and  to  the  rejoinder  Lord  Porchester  underlie sta- 
demurred.     The  court  held,  that  the  averment  of  priority  of  tute  on  his 
one  judgment  in  time  over  the  other,  was  bad,  when  it  was  tmdUa  querela 
admitted  that  both  were  on  the  same  day  (a);  and  that  the  con-  ^||^°  hw^udg* 
viction,  in  order  to  indemnify  under  the  statute,  must  be  a  legal  Hopkm  wm 
conviction  that  might  be  followed  up  by  punishment;  and  that  obtained.  See* 
HinUm  appearing  to  be  indemnified  by  his  discovery.  Lord  3Cj-a.c.8^.  : 
Porchester^s  conviction  of  him  was  not  sufficient  to  indemnify  thm  thT^ 
Lord  P.,  and  the  judgment  was  for  the  defendant  recognise  ^e 

fraction  of  a  day.  Sees  Bam.  &  Aid  586.  I  Bro.ft  Bins.  57a  8  B.Moa740>  5  Term  R.  855. 
3  WiU.  S74. ;  and  in  5  Burr.  1 434.  Lord  Mtm^fidd  says  me  law  admitt  the  fraction  of  a  day  iai 
cases  where  it  is  necessary  to  distinguish. 

An  audita  querela  is  of  conunon  r^ht,  and  ex  debito  justitia,  Nathan  v. 

and  need  not  be  moved  for:  but  Uie  supersedeas  upon  it  must  be  ^^fT?^b 

1  r  '  ^  r  558.  1  Alarsh. 

moved  for.  2S5, 

Tliere  can  be  no  motion  in  arrest  of  judgment  in  an  audita  %  will.  Saund. 
qaerelOf  since  an  arrest  of  judgment  would  be  nugatory,  the  i48f.note(c). 
pknatiff  having  abneady  obtained  his  siq>ersedeas  of  the  execution 
in  die  former  suit;  flind  the  arrest  of  judgment  woidd  not  set 
aside  that  supersedeat.^ 


AUTHORITY, 


(A)  Where  an  Authority  shall  be  said  to  be  given; 

and  herein  df  the  Constraction  of  the  Words 
that  create  it 

(B)  Who  are  capable  of  executing  an  Authority. 

(C)  Where  an  Authority  is  well  pursued  and  executed^ 

(D)  Where  an  Authority  cannot  be  transferred. 

(E)  When 


49^  AUTHORITY. 

(E)  When  it  shall  be  said  to  be  determiiied  and  re- 
voked. 


(A)  Where  an  Authority  shall  be  said  to  be  given ; 
and  therein  of  the  Construction  of  the  Words  that 
create  it. 

It  H.  4.71.  T^HAT  power  of  actrng  which  one  man  has,  hemg  transferred 
9  Roll.  Abr.  8.  -^  to  another,  is  called  an  authority,  and  this  the  law  allows 
r^iJ^^/^tit  ®^^  ^^^»  ^  ^  contract  is  no  more  than  the  consent  of  a  man's 
^^22rf  '  mind  to  a  thing,  if  such  consent  or  concurrence  appears^  it 
(^^^LLeoMet  would  be  very  unreasonable  to  oblige  him  to  be  present  at  the 
ondTermtJor  execution  of  every  contract,  since  it  may  be  as  well  performed 
Tfori.  ijy  imy  other  person  delegated  for  that  puipose. 

Co.  Lit.  48.  b.  But  such  delegation  or  authority  must  be  by  deed,  that  it  may 
9  Roll.  A^*^  appear  that  the  attorney  or  substitute  had  a  commission  or  power 
ImA^mu  ^  represent  the  party ;  also  that  it  may  appear  that  the  authority 
Jdj7  ^*8  well  pursued. 

Biowiil.44.         liA^  by  letter  of  attorney,  constitutes  and  appoints,  and  ui 

his  stead  and  place  puts  B.  to  surrender  a  certain  copyhold,  this 

.  authority  is  sufficient,  and  as  full  as  if  said  for  him  and  in  his 

name,  Sfc^ 

Boll.  Abr.  998.      If  a  man  signs  and  seals  a  lease  ot  ejedment  indented,  but  does 

£m^  and       uq^  deliver  it,  and  at  the  same  time  seals  and  delivers  a  letter  of 

^'^^  attorney,  in  which  he  recites, — *whereas  hy  inderUure  oflease^ 

hearing  such  a  date^  &c.  hath  demised  to  B.  stwh  land  habendum: 
nam  these  presents  witness^  thai  he  makes  J.  S.  his  Umfid  attorney 
to  deliver  the  said  indenture  upon  the  land  as  his  deed;  though 
according  to  the  proper  signification  of  the  words,  the  lease 
ought  to  be  taken  to  be  delivered  by  him,  and  so  this  letter  of 
attorn^  void,  to  deliver  it  again,  for  this  cannot  be  an  indenture 
if  it  was  not  delivered;  yet  all  parts  of  .the  letter  of  attorney 
being  laid  together,  and  the  intent  of  the  parties,  and  proof 
being  made  that  the  lease  was  not  delivered,  but  only  signed  and 
sealed,  it  appears  that  this  was  only  an  improper  expression  of 
his  intent,  by  calling  it  an  indenture  and  a  demise;  for  if  he  had 
intended  that  this  was  an  indenture  sealed  and  delivered,  this 
letter  of  attorney  to  deliver  it  upon  the  land  need  not  have  been 
made. 
Roll.Rflp.59a  If  the  authority,  in  a  letter  of  attorney,  be  adpetend^  recipiend. 
Oodbl  359        ^  recuperand.  a  certain  debt,  it  is  sufficient  to  arrest,  ^.,  because 

necessary  in  order  to  recover* 
Skin.  419.  ,  Where  the  mayor  and  ccmmonalfy.  of  London  had  constituted 
P^*^-^^^.  J.  &  their  bailiff  to  receive  theur  rents,  and.  to  make  demand  of 
^nceuW^  them,  and  to  make  entry,  such  general  authority  is  not  sufficient 
metd  at  GuM"  to  authorize  a  bailiff  to  take  advantage  and  demand  a  rent  accrued 
Ad/.  due  after  the  authority  given ;  for  it  is  a  new  right  attached,  ao4 

there  ought  to  be  a  special  authority  for  this  purpose. 
HoggT.Siiai(h»      HA  power  of  attorney,  to  recover  and  receive  all  salaryand 

money 


(C)  Where  an  Authotktf  is  well  pursued  and  executed.  483 

raimi^  doe  to  the  party  giving  it,  and  to  compoundi  discharge,  i  Taunt.  R. « 

and  give  release^  and  appoint  sub-attorneys,  does  not  authorize  ^*I:  ^^^^ 

the  attorney  to  indorse  and  negotiate  a  bill  received  in  payment  Company   * 

rf aoch  salary,  4r.|  5  Barn.  &  A. 

204. 

If  a  stevrard  makes  a  deputy  hie  vice  to  lake  a  surrender  of  a  Cro.  Eliz.  48- 
copyhold,  et  uUerius  adfaciend.  quantum  in  se  est :  by  virtue  of  Sec  12  Mod. 
these  last  words  the  deputy  may  take  a  conditional  surrender.        ^^^' 

An  authority  may  be  delegated  by  deed  indented,  though  the  ^  Roll-  Abr. 
attorney  be  not  party  to  the  deed,  because  the  attorney  takes  h  ^-  ^^^P* 
nothing  by  the  deed,  but  has  only  a  naked  authority  delegated  to  ^^^^  ^^^^^* 
him ;  and  therefore,  since  a  man  may  take  an  estate  in  remainder, 
thouffh  he  is  no  party  to  the  deed,  a  fortiori  one,  not  party  to 
the  deed,  may  receive  a  naked  authority  or  power  by  it. 

(B)  Who  are  capable  of  executing  an  Authority. 

nPHERE  are  few  if  any  persons  excluded  from  exercising  a  Co.  Lit,  52.  a. 
^  •   naked  authority  to  which  they  are  delegated ;  and  therefore  \S[^4  *®^* 
monks,  infants,  feme  coverts,  persons  attainted,  oudawed,  ex-  Jnd fem  i*. 
communicated,  villains,  aliens,  4^.,  may  be  attorneys ;  for  the  verts  cannot* 
execution  of  a  naked  authority  can  be  attended  with  no  manner  be  attorneys  to 
of  prejudice  to  the  persons  under  such  incapacities  or  disabilities,  prosecute 
or  to  any  other  person,  who  by  law  may  claim  any  interest  of  exwute anau- 
such  disabled  persons  after  their  death.  thority 

coupled  with  interest.  Co.  Lit.  128.  a.  52.  a.  note  (2).|| 
A  feme  covert  may  be  an  attorney  to  deliver  seisin  to  her  hus-  Co.  Litt.52.  a. 
band ;  and  so  may  he  in  remainder  be  an  attorney  to  make  livery  j^^     *  **®' 
to  the  tenant  for  life. 

S09  if  ^^5^2^"  (72/^  «5^  had  devised  that  his  wife  should  sell  his  Co.Littiis. 
land,  she  might  sell  it  to  a  second  husband ;  for  she  did  it  in  ^*^  Latch.  9, 
auter  droits  and  the  vendee  was  in  by  the  devisor.  Jon«ki3V.S.C. 

Noy,  80.  S.C.   Co.  Lit.  (I5th  edit.)  1 12.  b.  n.  6.    1  P.  Wms.  149.  Salk.  299. 

(C)  Where  an  Authority  is  viell  pursued  and  executed. 

TTERE  it  is  necessary  to  take  notice  of  a  difference  in  the  old  Co.  Lit.  112, 
books,  between  a  naked  authority  and  an  authority  coupled  /  \%^f  |l  l 
with  an  interest  (a) ;  for  if  a  man  devise  that  his  executors  shall  i)^„  holden  in 
sell  his  lands,  this  gives  but  a  naked  authority,  and  the  lands,  equity,  that  if 
till  the  sale  is  made,  descend  to  the  heir  at  law ;  and  in  this  case  a  man  devises 
all  must  join  in  the  sale ;  and  if  one  die,  it  being  a  bare  authority,  g^^|  ^J*  J^°^ 
cannot  survive  to  the  rest  {b)  for  the  pay- 

ment of  his  debts  and  legacies^  though  one  of  the  parties  who  was  em|)Owered  die,  the  survivor 
and  heir  at  law  must  join  in  a  sale.  Hard.  204.  §0  if  lands  are  devised  to  be  sold,  and  no 
person  is  named  for  that  purpose,  the  heir  must  do  it.  [Locton  ▼.  Locton,  2  Frecm.  136.  and 
1  Chan.Ca.  179.  Gkufoot  v.  Gmfoot,  1  Chan.  Ca.  55.  Pitt  v.  Pelham,  S  Freem.  134.  1  Chan. 
R.28S.,  and  1  Chan.Ca.  176.  T.Jon.  25.  1  Lev.  .704.  Yates  v.  Compton,  2  P.  Wms.308. 
{b)  One  devises  the  residue  of  his  personal  estate  to  J.  S.^  provided  she  marries  with  the  con- 
sent of  his  two  executors:  upon  the  death  of  one  the  condition  is  pone,  for  this  is  a  bare 
authority  not  coupled  with  an  interest,  and  therefore  cannot  sarvive  without  express  words  for 
that  purpose.    Peyton  v.  Bury,  2  P.  Wms.  626.] 

Vol,  I.  P  f  But 
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€o.Lit.  115.  b.  But  if  a  man  by  will  give  land  to  executors  to  be  ioU,  and 
rrw^^'^'  ^^^  ^^  them  die,  the  survivors  may  sell;  for  the  trust  being 
Son  between  ^^oupled  with  an  interest,  shall  survive  together  with  iL 
a  deWse  of  lands  to  be  iM  by  executors,  and  a  devise  that  execuiors  skaU  seU  kmd$f  leemt 
rather  to  consist  in  the  arrangement  of  the  words,  than  in  any  thing  substantial ;  and  the  learned 
editor  of  the  1st  Inst,  hath  a  very  full  note  upon  this  passage  of  Lord  Coke,  in  which  he  con- 
tends that  the  power  to  sell  being  given  to  the  executors  by  reason  of  an  office  or  interest,  which 
go  to  the  survivor,  may  well  survive  with  them  in  other  case.]  Viae  Cro.  Eliz.  856.  y And  see 
Sugden  on  Powers,  (4th  edit.)  106.   Co.  Lit.  1 13.  a.  n.  (3).|| 

Co.  Lit.  1  IS.  b.  Also  if  lands  be  devised  to  A.  for  life,  and  that  after  his  decease 

( j)  So  tf  ^^  his  lajids  shall  be  sold  by  his  executors,  and  he  makes  three  or 

Slt'one  cx!^  four  executors,  and  during  the  life  of  A.  one  of  the  executors 

eutor  living,  dies,  and  then  A»  dies,  the  surviving  executors  may  sell,  because 

Cro.  Car.  38S.  the  land  could  not  be  sold  before,  and  the  plural  number  of 

Jones,  359.       executors  remains,  (a) 
FMfcAnd.145.  ^  ' 

Moor,  61. 

Co.  Lit.  113.         But  it  is  said,  that  if  a  will  had  given  such  power  to  certain 

(*)  ^  ?!*•  persons,  naming  them  by  their  names,  as  to  c7.  &,  J.  N.^  J.  D^ 

Car  382  con/  *°^  ^°®  ^^  ^hem  died,  the  survivors  could  not  sell ;  for  the  words 

3  Leon.  106.  o^  the  will  in  that  case  could  not  be  satisfied,  {b) 

C156.    Moor,  147.  C.S91. 

s  And.  59.  If  jL^  being  seised  in  fee  of  a  reversion  of  twenty  acres,  ex- 

Wal©r()w°^  pectant  upon  an  estate  for  life,  and  of  other  twenty  acres  in 
155.  Moor,  possession,  for  the  performance  of  his  own  and  his  Other's  will, 
^41.  Cro.Eliz.  devises  all  his  lands  and  tenements  to  his  executors,  and  wills 
^S4.  S.C.         that  they  should  take  the  profits  thereof  for  ten  years,  and  that 

after  the  expiration  thereof  the  same  should  be  sold  by  his 
executors,  or  by  one  of  them,  and  dies,  and  after  the  tenant  for 
life  dies,  and  then  one  of  the  executors  dies,  the  other  two  may 
sell  the  twenty  acres ;  for  as  they  may  perform  his  will,  so  they 
may  sell  in  order  thereto* 
Co. Lit.  lis.  At  common  law,  if  one  of  the  executors  who  was  empowered 
^®^*  to  sell  lands  refused,  the  others  could  not  sell;  but  now,  by 

21  H.  8.  c.  4.,  notwithstanding  part  of  those  to  whom  power  is 
devised  refuse,  the  rest  may  sell ;  and  so  may  such  of  those  to 
whom  land  is  devised  to  be  sold,  as  are  willing,  though  the  others 
refuse,  by  a  favourable  construction  of  that  statute ;  but  they  can- 
not, in  either  case,  sell  it  to  the  executor  that  refused,  for  he  is 
privy  to  the  will,  and  executor  still. 
M  B^^Vrflf '         ^^  'Lord  Coke  observes,  that  it  is  safest,  in  giving  such  power 
luaul  of  Trtut   ^7  devise,  to  limit  it  to  the  survivors  or  survivor,  or  those  that 
that  they  are  *  prove  the  will,  S^c. ;  and  when  an  estate  is  devised  to  executors 
now  consi-       to  be  sold,  it  is  advisable  to  appoint  that  the  profits  taken  bv 

dered  only  as    iiiem  before  the  sale  shall  be  assets ;  for  otherwise  they  shall 
^tnutees,  and      _  ^  /  \  "^ 

•hall  have  no     ^^^  W 

sore  than  thdr  costs  and  charges. 

l^wnsend  v.  J  A  power  of  sale  was  reserved  by  indentures  of  lease  and 
iSutTft  A  ^^^*^®  to  three  trustees  and  their  heirs ;  and  on  one  of  the 
^508.    '       *     trustees  dying,  the  other  two  executed  the  power*    It  was  held, 

that  the  power  was  not  well  executed ;  although  the  deed  ex- 
pressly provided,  that  the  money  arising  by  the  sale  should  be 

intrusted 
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intrusted  to  the  trustees  for  the  time  being,  and  provided  for 
the  appointment  of  new  trustees  in  case  of  death,  4*^. 

Where  three  different  classes  of  trustees  were  appointed  by  Sharp  v. 
will  for  three  different  purposes :  first,  B.  Sharp  and  R.  L.  Bice  SharP'  *  ^*'■"• 
as  to  1000/.;  second,  Mary  Sharps  R*  Sharp,  and  G.  A.  Davk  as  ZaI^sL^ 
to  the  rest  of  the  personal  estate ;  and  third,  JB.  Sharp  and  G.  A.  dcu  on  I'ow." 
Davis  as  to  the  real  estate:  and  the  will  then  contained  a  power,  168.  (4th 
that  in  case  either  of  the  said  trustees,  B.  S.  and  B.  L.  if.,  so  ^^0 
&r  as  applied  to  the  trusts  reposed  in  them  respectively,  or  the 
said  jSf.  &,  JS.  &,  and  G.  A  A,  so  far  as  applied  to  the  trusts  in 
them  reposed  respectively,  should  die,  or  desire  to  be  discharged 
from,  or  neglect  or  refuse,  or  become  incapable  to  act  in  the 
trusts  thereby  in  them  reposed,  before  such  trusts  should  be 
fully  performed  or  determined,  in  such  case,  it  should  be  lawful 
for  new  trustees  to  be  appointed ;  it  was  held,  that  this  power 
was  only  given  to  the  two  first-named  classes,  and  not  to  the 
class  last  named,  the  trustees  of  the  real  estate ;  and  also  that  it 
was  not  well  executed  by  the  two  trustees,  both  of  whom  had 
declined  to  act  in  the  trusts.  || 

If  a  man  devises  lands  to  his  executors  to  sell,  and  dies,  the  Co. Lit.  lis. 
executors  may  sell  part  of  the  land  at  one  time,  and  part  at 
another  time,  as  they  can  find  purchasers. 

A.f  by  indenture,  demised  to  B.  habend,  a  die  datus  (which  was  Cro.  Jac.  i5j. 
the  10th  o(June\  indentttne  pnedict.  for  his  life,  with  a  letter  of  Cro.  Eliz.  873. 
attorney  to  make  livery;  the  attorney  makes  livery  the  23d  of  ^'•'^•^^** 
Jidy  following ;  and  the  livery  was  holden  to  be  void,  because 
the  estate';for  life  being  by  the  indenture  to  commence  the  1 0th 
of  June,  the  attorney  had  no  authority  to  change  the  commence* 
ment  of  the  estate ;  and  therefore,  having  not  pursued  his  au- 
thority,  by  not  giving  livery,  to  let  the  freehold  commence 
according  to  the  deed,  what  he  did  afterwards  was  without  any 
authority,  and  consequently  void ;  but  in  this  case,  if  the  deed 
had  not  been  delivered  till  after  the  day  of  the  date,  and  the 
attorney  had  given  livery  at  the  time  of  the  delivenr  of  the  deed, 
this  had  been  a  good  delivery,  because  the  deed  of  feoffment 
was  to  govern  the  livery ;  but  die  deed  itself  had  no  effect  till 
the  delivery ;  and  therefore  the  attorney  making  the  livery  at  the 
time  the  deed  of  feoffinent  began  to  operate,  whidh  was  to  govern 
it,  seems  to  have  well  enough  executed  his  authority. 

If  a  letter  of  attorney  be  to  make  livery  upon  condition,  so  as  jj  jj  ,^  ^^  ^^ 

to  make  a  conditional  feofiment,  and  the  attorney  ddiver  sebin  s  Roll.  Abr.  9. 

absolutely,  the  livery  is  not  good,  because  the  attorney  had  no  And  hence  the 

authority  to  create  an  absolute  fee-simple;  and  therefore,  such  "'*^"'5J*jJ'* 

absolute  feoflEment  shall  not  bind  the  feoffor,  because  he  gave  no  -^  ^n^^  ^  ' 

such  authority.  disseisor.  Co. 

Lit  S58.  Perk.  §  188. 

But  if  the  letter  of  attorney  had  been  to  make  livery  abso-  26  Ass.  39. 
lutely,  and  the  attorney  had  made  it  upon  condition,  this  seems  ^o  LiL^sss  ^ 
a  good  execution  of  his  power,  and  the  feoffment  good,  because  g^j^p  Touch- 
when  the  attorney  has  once  delivered  seisin,  he  has  fully  executed  stone,  21 8. 
his  power ;  and' the  condition  annexed  to  it,  being  without  au-  Perk-  §  ^88- 

F  f  2  thority. 
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thority,  Is  void ;  ctnd  therefore  shall  not  desteoy  the  opanatioD  of 

the  livery. 
Perk.  $  189.  If  a  warrant  of  attorney  be  given  to  make  livery  to  one,  and 
But  if  the  at-  the  attorney  make  livery  to  two ;  or  if  the  attorney  had  authority 
^nverTdsin'  ^  ^^^^  livery  o{  Black-acrCf  and  he  make  livery  of  Black-acre 
to  two,  and  he  ^"^  White-^acre^  though  the  attorney  has  in  these  cases  done 
had  made  more,  yet  there  is  no  reason  that  should  vitiate  what  be  has 
livery  odIv  to  done  pursuant  to  his  power,  since  what  he  did  beyond  it  k  a 
b^^iv^i       perfect  nullity  and  void 

because  he  had  no  authority  to  deliver  the  whole  possession  to  one  exdui've  of  the  other ; 
and  therefore  it  is  void  for  the  whole.  Perk«  ^  189.  Vide  mfrd.  gin  Adamt  v.  Adams,  Cowp. 
651.  where  a  power  was  given  to  appoint  to  children,  and  the  donee  appointed  to  children, 
and  also  to  grandchildren,  the  appointment  to  children  was  held  gooo,  and  that  to  grand- 
children void ;  the  latter  limitation,  being  distinct  and  independent,  might  be  rejected.  But 
where  the  power  was  to  lease  for  twenty-one  years  or  three  lives,  and  a  lease  was  granted  for 
ninety-nine  years,  determinable  on  lives,  the  lease  was  held  bad  even  for  the  twenty-one  years. 
Roe  V.  Prideauz,  10  East,  158.  Here  the  excess  was  interwoven  with  the  demise  under  the 
power ;  and  see  2  Ves.  640.  8  East,  376.  13  Ves.  jun.  576.  However  in  equity  if  a  lease  u 
made  for  a  number  of  years  exceeding  the  power,  it  is  held  good  to  the  extent  of  the  power. 
CaiDpbell  v.  Leach,  Anibl.740.;  and  see  Sugden  on  Pow.(4th  edit)  552.|| 

Co.  ^it.49.  b.  If  a  letter  of  attorney  be  given  to  two  jointly  to  lake  livery, 
8Roil.Abr.8.  ^jjj  ^g  feoffor  make  livery  to  one  in  the  absence  of  the  other. 

in  the  name  of  both,  this  is  void ;  because  they  being  appointed 
joindy  to  receive  livery,  are  to  be  considered  but  as  one. 
Co  Lit.  49.  But  if  a  feofiment  be  made  to  A.  and  J3.,  and  the  feoffor  give 

t  Roll.  Abr. «.   a  letter  of  attorney  to  deliver  seism,  and  J»  S.  give  livery  to  A* 

in  the  absence  of  B.,  in  the  name  of  both,  this  is  a  good  livery ; 

for  though  the  entire  possession  be  delivered  to  one  only,  yet 

they  being  joint-tenants  by  the  deed  of  feoffment,  such  livery  to 

one  makes  no  alteration  or  change  in  the  possession ;  because,  if 

the  livery  had  been  made  to  both,  each  had  been  placed  in  die 

whole  possession ;  besides  that,  every  man  being  presumed  to 

accept  a  gift  for  his  advantagei  A*  is  looked  upon  as  the  attorney 

of  ^.  to  receive  the  possession  for  him;  and  therefore  the  livery 

of  ^.  enures  to  the  benefit  of  jB.  till  he  disagrees  to  it* 

^nT^Ah  ^"^  ^^  ^  letter  of  attorney  be  made  to  three  conjunciim  et  dixd^ 

Co.  Lit.  \%i^'  ^^^  ^^^  ^^^  ^^^y  ^^^^  livery,  this  is  not  good,  because  not  pur* 

Roil.  R.  S99.     auant  to  their  authority ;  for  the  delegation  was  to  them  all  threes 

Yelv.  S6.  or  to  each  of  them  separately ;  yet  if  the  third  was  present  at  the 

time  of  the  livery  made  by  two,  though  he  did  not  actually  join 
with  them  in  the  act  of  livery^  the  livery  is  good ;  because  when 
tfaey  all  three  are  upon  the  land  for  that  purpose,  and  two  make 
livery  in  the  presence  of  the  third,  there  is  his  concurrence  to  the 
act,  though  he  did  not  join  in  it  actually,  since  he  did  not  dissent 
from  it 
Guthrie  V.  QBut  where  a  power  of  attorney  was  given  to  fifteen  persons 

Arasu-oi^,      jointly  and  severally,  to  execute  such  policies  of  insuratice  in  the 
€28.    *       *    name  of  a  party,  as  th^y  or  any  of  them  should  jointly  ot  sepa- 
rately think  propel' ;  it  was  held,  that  an  execution  of  the  power 
by  four  of  the  attorneys  was  sufficient,  according  to  the  intenuon 
appearing  on  the  instrument,  g 
Co.  Lit.  52.  If  A.  be  disseised  of  Black-acre  and  White^^acre^  and  give ; 

ktter 
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letter  of  attorney  to  enter  into  both,  and  make  lirery,  If  the  « HoB*  Abr.  9. 
attorney  enter  into  one  acre  only,  and  make  livery  secundum  fir^ 
mam  ckarta^  this  is  not  good,  because  the  attorney  has  not  pur- 
sued his  authority;  for  the  estate  of  the  disseisor  cannot  be 
defeated  ^without  atl  entry  into  both  acres ;  and  tiH  the  estate  be 
defeiitc^tlte  attohrey  cannot  execute  his  powdr  In  the  manner  It 
y^lk  dildgated ;  and  therefore  what  he  did  in  this  case  was  void. 

If  a  letter  of  attorney  be  given  to  A,  to  make  livery  of  lands  Co.  Lit.  53.    • 
already  in  lease,  the  attorney  may  enter  upon  the  lessee  in  order  Sver  isfa. 
to  make  livery;  because  whilst  the  lessee  continues  in  possession  340. a.  But, 
the  attorney  cannot  deliver  seisin  of  it;  and  therefore  to  execute  per  MoUe^  it  11 
the  power  given  him  by  the  letter  of  attorney,  it  is  necessary  he  ***«  ^^^  ^g 
should  have  a  power  to  enter  upon  the  lessee.  to  iBwertla    ^ 

dause  in  the  letter  of  attorney  for  the  attorney  to  enter  ei  amnct  aSot  hde  expeUend, 
2  Roll.  Abr.  8.  That  an  attorney  cannot  make  livery  within  view,  vide  Co.  Lit.  58.  sRoU. 
Afar.  9. 

If  the  king  grants  a  warrant  to  four  officers  of  the  Exchequer,  ii  Co.  92. 
by  which  he  authorizes  them,  or  any  one  of  them,  to  pay  out  of  Roll.  Abr.  s%i. 
the  kine's  treasure  the  costs  and  expenses  of  any  man  who  shall  eo^^  a 
be  employed  in  the  service  of  the  king ;  and  two  of  the  four  give  ^28.  o^.tt 
a  warrant  for  the  payment  of  a  certain  sum  to  «7.  5.,  this  is  a 
good  warrant,  though  neither  all  four  nor  one  only  did  it. 
[But  JRoRe  adds,  «  dubitatur ;  *»  and  Lord  Coke  saith,  that  "  it 
was  touched  (but  not  resolved)  that  they  had  not  pursued  their 
authority,"] 

So  if  a  judgment  be  assigned  to  the  king,  in  satbfaction  of  a  5  Co.  91. 
debt  due  to  the  king,  with  a  proviso,  that  if  the  barons  of  the  Roll-Abr.528. 
Exchequer,  or  any  two  of  them,  revoke  it,  that  it  shall  be  void; 
and  after  three  of  the  barons  revoke  it,  (there  being  four  in  all,) 
this  is  a  good  revocation. 

But  if  the  words  had  been,  that  if  the  barons,  or  any  two  of  ^  Co.  91. 
them,  jointly  or  severally  revoke  it,  Sfc.  there  three  of  them  R^IL  Abr.ass. 
could  not  revoke  it,  for  this  is  neither  jointly  nor  severally,  {a)      jf^n  a<^  done 

by  three  Bhall  not  be  considered  in  thu  case  as  a  proper  exeaition  of  the  power  ?  ||See 
5  Bam.  &  A.  698.11 

But  if  a  sheriff  makes  a  warrant  to  four  or  three,  on  a  capias  Co.  Lit.  isu 

jointly  or  severally,  to  arrest  one,  two  of  them  may  arrest  the  ?d"1;^d\.. 

party,  for  the  greater  expedition  of  justice.  Poph.  20s. 

Cro.Eliz.9l5.  Nov,  47.  Yelv.26.  sBulst.soD.  RoIl.R-406.  Roll.  Abr. 539.  sVin.Abr. 
418.  [Where  the  king  directed  the  deputy  and  council  oi  Ireland  to  cause  a  bishop  to  be 
installed,  and  the  deputy  was  changed,  it  was  holden,  that  the  successor  and  council  might  do 
it.  Palni.27.J  But  a  commission  directed  to  six,  four,  or  two,  cannot  be  executed  by  three, 
because  that  is  a  judicial  act.   Yelv.  26.    Noy,  47.    9  Inst.  380. 

Where  a  person  is  authorized  to  do  a  thing,  it  is  most  re-  y,,  ^n^  n^ 

gular  to  do  it  in  the  name  of  him  who  gave  the  authority,  [b)        y^^  nedit.i8'26.|j 

Ld.Raym.l418.  Stra.705.  Godb.389.  Roll.  Abr.  931.  Moor,  70.  pi.  191.  818.  pi.  110.  b. 
Salk.  96.  (6)  But  if  executors  have  power  to  sell  lands,  they  may  do  it  in  their  own  names. 
Roll.  Abr.  331.  So  if  a  deputy  steward  makes  an  attorney,  or  appoints  an  under-deputy  to 
take  a  surrender  of  a  copyhold  estate,  and  he  does  it  accordingly  without  reciting  his  power, 
this  is  good:  for  where  a  roan  does  such  an  act  as  he  cannot  do,  so  as  to  be  effectual  any  other 
way  than  by  virtue  of  his  authority,  that  shall  be  taken  to  be  in  execution  of  his  authority. 
Salk.  95,  96.  But  where  a  man  has  an  interest  and  authority,  and  does  an  act  without  redu 
lug  his  authority,  it  shall  be  taken  to  be  done  by  virtue  of  his  interest.   Salk.  90.    For  this 

FfS  vidM 
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ni/tf  6C0.I8.  a.  Sir  Edward  Cleer's  case.  Cro.  Elia.  878.  Cro.Jac.81.  Co.  Lit.  111. b. 
Jenk.  201.  215.  Cro.  Car.  555.  [Hob.  160.  1  Atk.  559.  Hardr.  395.  1  Chan,  Ga.  103, 
1  Lev.  150.] 

White  ▼.  II  One  who  executes  a  deed  for  another  should  execute  it  in 

Cm^ler,  ^1,^  name  of  his  principal.     But,  provided  it  is  done  in  the  name 

WifkTVVack  ^^  ^^®  principal,  no  particular  form  of  execution  is  necessary. 
3  East,  141. 

Ball  T.  Duns-  And  where  a  party  executed  a  deed  for  himself  and  his 
terville,  partner  by  the  authority  of  the  partner  and  in  his  presence,  the 

3^!^"ami  see   ^^^^  held  it  well  executed  although  only  sealed  onccfl 
Harrison  V.  Jackson,  7  Term  R.  207. 

Roll.  Abr.  330.  If  the  lord  gives  licence  to  a  copyholder  for  life  to  lease  the 
For  authorities  copyholder  for  five  years,  the  copyholder  may  lease  it  for  three 
that  are  to  be  ygg^s ;  for  this  is  comprehended  within  the  lease,  inasmuch  as 
sued  see"'"  ^®  ^^^  given  him  licence  to  lease  for  more  years. 
Moor,  43.  Godb.39.  2 Roll.  R.  6.  Owen,  73.  Bulst.  104.  2Mod.si8.  Keilw.43.  Lit.R- 
141.  Cowp.  26.  One  who  hath  power  to  make  a  lease  for  ten  years,  makes  a  lease  for  twenty; 
decreed  jzood  in  Chancery  for  ten  years.  Chan.  Ca.  23.,  vide  head  of  Leaset  and  Terms  fir 
Yean;  gand  see  antd,  p*4S6.|| 

Roll.  Abr.  330,  So  if  the  lord  gives  licence  to  a  copyholder  for  life  to  lease 
831.  Cro.  Jac.  ^0  copyhold  for  five  years,  if  the  copyholder  tamdiu  vuverit,  and 
Poph  105.  ^®  leases  it  for  five  years  generally,  without  limitation ;  this  is  a 
8.  C.'Cro.'  good  execution,  and  pursuant  to  the  licence,  for  the  lease  is 
Eliz.461.  determinable  by  his  death,  by  a  limitation  in  law,  and  there- 
Owen,72.S.C.  fore  as  much  is  implied  by  law  as  if  he  had  made  an  actual 

limitation. 

(D)  Where  an  Authority  cannot  be  transferred. 

9  Co.  77.  b.       ONE  who  has  an  authority  to  do  an  act  for  another  must  exe- 

Roll.  Abr.  330.  cute  it  himself,  and  cannot  transfer  it  to  another ;  for  this 

{a)  Q^^f*  *"^  being  a  trust  and  confidence  reposed  in  the  party,  cannot  be 

E    ^or$^       assigned  to  a  stranger,  whose  ability  and  integrity  were  not  so 

andAdmvm-     ^^11  thought  of  by  him  for  whom  the  act  was  to  be  done; 

niUraiori.        therefore  an  executor  having  authority  to  sell^  cannot  sell  by 

attorney,  (a) 

9  Co.  76.  So  if  lessee  for  life  hath  power  to  make  leases,  rendering  the 

2  Roll.  R.  593.  ancient  rent,  he  cannot  make  them  by  letter  of  attorney,  (b) 
Roll.  Abr.  530.  ^  ^  J    \  ^ 

11(6)  Sir  E.  Sugden  says,  that  a  donee  under  a  power  may  execute  a  deed  of  appointment  by 
attorney,  for  the  appointment  is  his  own  ;  and  this  is  no  delegation  of  the  tmst  and  con- 
fidence. See  Supden  on Pow.  178.  (4th  edit.)  He  does  not  dte  any  authority;  and  the  cases 
here  in  the  margin  bear  out  the  text  as  to  leases.|| 

Ingram  v.  |  So  where  a  father  had  a  power  of  appointment  to  his 

fi"iT"fi8  •  cI^Hdren  over  a  real  estate,  and  he  delegated  the  power  to  his 
and  see  Ha^  ^^^  Lord  Hardwkke  said  that  this  must  be  considered  as  a 
milton  V.  power  of  attorney  which  could  be  executed  only  by  the  husband 

Rovse,  2  Scho.  to  whom  it  was  solely  confined,  and  was  not  in  its  nature  trans* 
A  Lef.  330.       missible  or  delegatory  to  a  third  person. 

Attorne^Ge-  Again  where  personal  estate  was  given  to  such  charitable 
neralv.  Berry-  use  as  A.  should  appoint,  and  he  directed  the  money  to  be 

applied 
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applied  as  B.  should  appoint,  Lord  Harditlcke  held  the  dele-  map,  a  Ves. 

(pidon  void.  ^^* 

So  where  the  testator  gave  his  wife  a  power  to  appoint  per-  Alexander  v. 

sonalty  among  their  children,  and  she  delegated  the  power  by  '^^Q^er, 

will  to  others,  Sir  Thomas  Clark  determined  that  the  delegation  Bristow  ▼? 

was  void.  Wardc, 

2  Ves.  jun.  956 

On  the  same  ground  a  person  whose  consent  is  made  requisite  Hawking  y. 
to  the  due  execution  of  a  power,  cannot  authorize  another  as  his  ^™P'  ^  ^^^ 
attorney  to  give  consent  to  it« 

Where  a  power  is  given  to  ^.  to  create  estates  under  the  Doe  v.  Caven- 
power,  and  he  creates  an  estate,  subject  to  a  power  of  jointuring  ^»  4  Term 
by  A,  this  is  not  a  delegation  of  his  power.  R.471.  n. 

And  the  donee  of  a  power  may  delegate  the  power,  if  there  is  Palliser  v. 
an  express  authority  to  do  so  in  the  deed  creating  it.  ^^^  Bwih. 

Where  the  power  is  annexed  to  an  interest  m  the  done^  and  How  v. 
is  to  be  executed  by  the  donee  and  his  assigns,  it  will  pass  to  ^itfield, 
any  person  coming  to  the  estate  by  assignment,  whether  an  as-  5^^^  '^^ 
signee  in  fact,  or  an  assignee  in  law  as  an  heir  or  executor :  but  Coxe  v.  Day, 
it  seems  that  unless  originally  authorized  to  be  executed  bv  the  uEast,  lis. 
donee  and  his  assigns,  the  assignee  of  the  estate  cannot  exercise  it. 

Where  the  trust  was  to  dispose  of  the  property  unto  such  of 
the  relations  and  kindred  of  the  testator,  in  such  manner  as  his  Cole  v.  Wade, 
trustees  and  executors  should  think  proper,  and  the  trustees  and  ^^  ^^*  ^7* 
executors  died,  the  survivor  devising  the  trust  estates  to  A.  and 
B.J  and  making  them  executors  as  to  the  personal  part  of  the 
property,  Sir  WtUiam  Grant  decided  that  A  and  B.  could  not 
execute  the  power,  saying,  that  wherever  a  power  was  of  a  kind 
that  indicated  a  personal  confidence,  it  must  pri7n&  fade  be 
understood  to  be  confined  to  the  individual  to  whom  it  is  given, 
and  will  not,  except  by  express  words,  pass  to  others  to  whom 
by  legal  transmission  the  same  character  may  happen  to  belong. 

By  the  act  1  G.  4.  c.  1 19.  {  12.  for  relief  of  Insolvent  Debtors,  1  g.  4.  c.  119. 
all  powers  of  leasing,  and  all  other  powers  over  real  and  per-  §  is. 
sonal  estate  vested  in  any  insolvent  debtor,  are  thereby  vested  in 
his  assignees  by  virtue  of  the  act,  to  be  executed  for  the  benefit 
of  all  the  creditors. 

By  the  act  43  G.  8.  c  75.  $  3.  all  powers  of  leasing  lands,  43  q,  9.  g.  is. 
tenements,  and  hereditaments  vested  in  any  person  round  a  ^3.    This  act 
lunatic  shall  and  may  be  executed  by  the  committee  of  his  estate,  u  repealed, 
under  the  direction  and  order  of  the  Lord  Chancellor  or  Lord  Vt^^!^^^ 

K#^npr  proceedings 

xveeper.  already  com- 

mencedy  by  1  W.  4.  c.  65.,  but  the  provision  in  the  text  is  reenacted  by  §  25.  of  that  act. 

And  by  6  G.  4.  c.  16.  $  77.  all  powers  vested  in  any  bankrupt,  6  G.4.  c.is. 
which  he  might  legally  execute  for  his  own  benefit  (except  the  §  *^*^^  See 
right  of  nomination  to  a  benefice),   may  be  executed  by  the  ^^  tronrfer^of 
assignees  for  the  benefit  of  the  creditors.  ||  powers  by  act 

of  law,  Sugden  on  Powers,  (4th  edit.)  180 

IS  A.  lends  B.  a  horse  to  ride  to  YorJc^  B.  cannot  let  his  man  Mod.  sio. 
ride  him ;  for  the  licence  is  a  matter  of  pleasure  annexed  to  tne  Bringlo  and 

F  f  4  person 
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Mordf .  Bat  person  of  A,  and  cannot  be  transfenred  ;  a^ndged  upen  a  de- 
where  a  OB^  *  murrer,  in  an  action  of  trespass,  for  immoderately  riding  the 
tain  time  is  plaintiff's  mare ;  where  the  defendant  pleaded  that  the  plaintiff 
limited  Tor  the  licentiam  eidem  dedit  eqtdtare :  and  that  the  defendant  and  his 

loao  of  the       servant  altematim  had  rid  npon  the  said  mare- 
hone;  form  ^ 

that  ca&e  he  hath  an  interest.in  the  hone,  and  mav  let  his  servant  ride  him.  So  if  J7.  For  money 
lets  a  hone  to  J.  to  ride  to  York.    Mod.  210.   2  Ld.  Raym.  913-  91 5,  9 16. 

R*n^"«*  B-A  agreed  to  give  B^  a  coachmaker,  lOOZ.  for  a  coach,  and  to 

&  C.  481?"*     P*y  ^°^  ^^^  ^"^®  '^y  '^"^  ^"^^^^  ^^  ^^^'  ®^^ »  ^^  further  that  B. 

should  have  a  claim  upon  the  coach  until  the  debt  was  duly  paid. 

The  bills  were  g^ven,  but  the  first  was  not  paid  when  it  became 

due.     A.  died,  his  administratrix  sent  the  coach  to  J5.  to  have 

the  wheels  repaired*    B  detained  it  on  the  ground  that  the  bills 

had  not  been  paid.    It  was  held,  in  an  action  of  trover  brought 

by  the  administratrix,  that  the  agreement  operated  as  s  mere 

licence  from  ^  to  jB.  to  take  the  coach  if  the  bills  were  not  paid ; 

that  it  was  not  transferable,  and  that  the  coach  having  vested  in 

the  administratrix  by  operation  of  law^  the  defendant  was  not 

justified  in  detaining  it.| 

(£)  When  it  shall  be  said  to  be  determined  and 

revoked* 

Tide  2R0IL  n|^HE  authority  given  by  letter  of  attorney  most  be  executed 
Abr.  9.  Co.  during  the  life  of  the  person  that  gives  it;  because  the  letter 

and  notc*i7.  ^^  attorney  is  to  constitute  the  attorney  my  representative  for 
(14th  edit.)  *  such  a  purpose,  and  therefore  can  continue  in  force  only  during 
Perk.  188.  Dy«  the  life  of  me  that  am  to  be  represented ;  and  hence  it  is,  that  if 
92. 177. 270.     jr,  s.  make  a  letter  of  attorney  to  deliver  seisin  after  mv  death,  it 

is  void,  because  he  cannot  deliver  seisin  during  my  lite,  for  that 

were  plainly  without  any  authority  fix>m  me ;  nor  can  he  do  it 

after  my  death,  for  the  mrmer  reason. 
14  H.  8. 9.  But  if  any  corporation  aggregate,  as  a  mayor  and  commonalty, 

Co  Lit' 52'  ^^  ^^^^  ^  chapter,  make  a  feoffment  and  letter  of  attorney  to 
2  Roll.  Abr!  deliver  seisin,  this  authority  does  not  determine  by  tlie  death  of 
12.  iJButit  the  mayor  or  dean;  but  the  attorney  may  wdl  execute  the 
seems  that  power  after  their  death,  because  the  letter  of  attorney  is  an 
be^nwd^t^lT  *"^o"^y  fr^"*  ^^  ^ody  aggregate,  which  subsists  after  the  death 
the  new  mayor  ^^  ^^  mayor  or  dean,  and  therefore  may  be  represented  by  their 
is  made.  Co.  attorney:  but  if  the  dean  or  mayor  be  named  by  their  own 
Litt.  52.  b.  private  name,  and  die  before  livery,  or  be  removed,  livery  after 
note(9).||         Seems  not  good. 

Co.  Lit.  52.  b.  If  the  lessor  by  deed  licenses  his  lessee  for  years  or  life  to 
(a)  So  if  the  alien,  who  is  restrained  by  condition  not  to  alien  without  licence, 
<^hMestate,  *^^  ^^  lessor  dies  before  tlie  lessee  aliens  (a);  yet  this  is  no 
yet  the  lessee  countermand  of  the  licence,  for  the  licence  exempts  the  lessee 
nay  alieo.  out  of  the  penalty  of  the  condition,  and  it  was  executed  on  the 
Cro.  Jac  103.  part  q{  ^^^  lessor,  as  much  as  could  be# 
Co.  Lit  52.  b.        ^^  the  king  gives  licence  to  alien  in  mortmam,  and  dies,  yet  it 

may  be  executed  after. 

"  ^  So 
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So  if  (he  king  licenses  JC  &  to  sell  wines,  and  dies.  gid.  6, 7.  [la 

both  these  coses  an  interest  ptuseth  with  the  authority,  and  therefore  it  is  that  it  doth  not  de- 
termine by  the  death  of  the  king.  But  where  a  bare  authority  paaseth,  and  no  more,  it  seemeth 
to  be  otherwise.    PL  Com.  457.   Hardr.  444^    1  Freem.  85. 1 15.  157.] 

I A  warrant  to  enter  up  judgment  is  revoked  by  the  death  of  i  Anst.  225. 
the  giver :  and  a  warrant  of  attorney  to  enter  up  judgment  given  fsEmu^ 
by  two,  is  revoked  bv  the  death  of  one,  and  judgment  cannot  be  Raw  t.  Alder, 
entered  up  against  the  survivor ;  for  the  authority  must  be  strict-  son,  7  Taunt, 
ly  pursued.  *55. 

But  if  a  warrant  is  given  to  enter  up  judgment  at  suit  of  two,  „    ... 
and  one  dies,  judgment  may  be  entered  up  by  the  survivor,  y         j^  ^  Manle 

&  S.  76.;  and  see  1  Younge  &  J.  206.   Tidd,  551.  (9th  ed.) 
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IIAIL  and  mainprise,  words  often  used  in  our  law  books  as  sHawk.  P.O. 
synonymous,  agree  (a)  in  this,  that.they  save  a  man  from  *1P'^2?^'ht" 
imprisonment  in  the  common  gaol,  his  friends  undertaking  for  ^  vide^Iltuti 
him  before  certain  persons,  for  that  purpose  authorized,  that  he  iso.  Godb.  ' 
shall  appear  at  a  certain  day,  and  answer  whatever  shall  be  ob*  ^^9.  and 
jected  to  him  in  a  legal  way.  *  ^*^k^'^' 

x^v/a  M,  nac  ino 
chief  diflerence  is,  that  a  man's  miunpemors  are  barely  his  sureties,  and  cannot  imprison  him 
themselves  to  secure  his  appearance,  as  his  bail  may,  who  are  looked  upon  as  his  gaolers,  to 
whose  custody  he  is  committed,  and  therefore  may  take  bim  up  upon  -a  Sunday^  and  confine 
him  till  the  next  day/  and  then  render  him.  6  Mod.  831.  ^r  cur,  7  Mod.  77.  S5.  98.  Ld. 
Raym.  706.  IS  Mod.  875. 348.  606>  607. 667.  [So  they  may  justify  the  broking  and  entering 
the  house,  fthe  outer  door  being  open,)  in  which  the  principal  resides,  (whether  he  is  solely 
possessed  of  such  house,  or  reside  in  it  by  the  consent  of  another,)  in  order  to  wxk  for  him, 
for  the  purpose  of  rendering  him.  Sheers  y.  Brooks,  8  H.  Black.  R.  180.]  yThough  a  soldier 
cannot  be  uken  out  of  his  majesty's  service,  except  on  a  criminal  charse,  he  may  be  surren- 
dered by  his  bail.  1  Stra.  8.  And  the  same  rule  holds  as  to  seamen  and  marines,  7  East,  405. 
4  Taunt.  557.  And  witnesses  and  parties  attending  courts  may  be  taken  by  their  bail.  1  Dow. 
&  Rv.  N.P.C.  50.  And  a  bankrupt  may  be  taken  by  his  bail  duriiu  his  examination. 
1  Atk.  8S8.  9  East,  145.;  and  see  tit.  Bankmpt^  po9t}\  A||;ainst  him  that  is  mainprised  de 
die  in  diem  no  bill  can  be  filed ;  otherwise  against  nim  that  is  bailed.  4  Inst.  180. »-  Also  it 
seems  that  before  the  83  H.  6.  c.  10.  the  sheriflf  was  not  upon  an  arrest  obliged  to  take  bail, 
unless  the  party  sued  out  a  writ  of  num^rise;  but  for  this  vide  8  Roll.  Abr.  113,  tit.  Mud- 
prize. 

The  putting  in  bail  in  personal  actions  seems  to  be  in  imitation  vin.  839.  Di- 
of  the  civil  law,  which  requires  that  cautions  should  be  put  in  gest^  lib.  8.  tit. 
either  by  pignora  or  Jldefussaresj  and  the  idoneusjldepissor  was  ex  ^- 
arbitriojudids  approbatus^  vel  litiganHum  consensu  accepfusg  for 
formerly  in  these  actions,  if  the  defendant  did  not  appear  on  the 
summons,  the  process  was  an  attachment^  and  the  sheriff  might 
attach  him  either  by  his  goods  or  by  pledges;  and  if  he  attached 
him  by  his  goods,  by  his  nonappearance  his  goods  were  for-  Booth,  9,  lo. 
feited ;  if  by  pledges,  s£nd  the  party  did  not  appear,  they  were 
amerced. 

Under 
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Under  this  head  I  shall  consider, 

(A)  What  Persons  are  authorized  to  take  Bail ;  fland 

from  whom  and  in  what  Form.H 

(B)  In  wimt  Cases  Special  or  Common  Bail  is  required. 

And  herein, 

1.  What  the  Debt  must  amount  to  for  tohich  there  must 

be  Special  BaiL 

2.  Where  the  Demand  is  uncertain^  and  Jbunds  onbf  in 

Damages. 

[3.  Whether  a  Defendant  can  be  hciden  to  Bail  twice  Jbr 
the  same  Cause  qfActionS] 

4.  Whether  Bail  be  required  in  Actions  on  Penal  Sta* 

tutes. 

5.  Of  Persons  that  are  not  required  to  put  in  Special 

BaiL 

6.  Wiere  Special  Bail  is  required  on  remaoing  a  Cause 

out  of  an  ifferior  Jurisdiction  before  Judgment. 

7«  Cf  putting  in  BaU  on  bringing  a  Writ  ^  Error* 
8.  Common  Bail  in  'sohat  Cases  necessary. 

(C)  Where  Bail  shall  be  said  to  be  put  in  regularly : 

And  herein, 

1*  Of  the  Manner  of  putting  in,  excepting  to,  and  ju^ 
tifying  Bail* 

2.  To  what  Time  it  shall  have  Eelation. 

8.  H^ere  a  different  Action  is  prosecuted  from  that  to 
which  Bail  was  given. 

4.  What  Defect  or  Irregularih^  mcy  be  amended. 

(D)  Of  the  Proceedings  against  the  Bail,  and  what 

they  may  plead  in  their  Discharge. 

[(D2.)  Of  the  Proceedings  on  the  Bail-Bond.] 


(A)  What  Persons  are  authorized  to  take  Bail  j  Hand 

from  whom  and  in  what  Form.U 

s  Sand.  59.       "VyHEN  the  sheriff  arrests  any  one^  he  is  not  only  authorized, 

Vent.  55. 85.  ^  \^jxt  oblured  to  take  btdL  otherwise  an  action  on  the  case 
Mod  33.  Salk.  ,j^  ^^g^^  y^  "^ 

Ld.Raym.425.  '^^  *®  sheriff  is  obliged  to  do  by  the  28  H.  6.  c  9.  which 
6  Mod.  183.  '  enacts,  *<that  sherifig,  coroners,  4^.  shall  let  to  bail  persons  by 
[This,  it  is  now  <<  them  arrested,  or  in  their  custody,  by  force  of  any  writ,  bills 
"^bl^  *•  *  -  **  or  warrant,  in  any  personal  action,  or  because  of  any  indict- 
coune^eed     **  ^^^  ^^  trespass^  upon  reasonable  sureties  (having  sufficient 

••  within 
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**  within  the  ooonty)  to  keep  their  days  in  such  place,  ^.  as  the  not  be  plead- 
"  writ,  4^*  require^  (such  as  are  in  ward  by  condemnation,  cxe-  g  *  °*^Hf '  ^' 
^  cution,  capias  tUlagaiumj  or  excommunication,  surety  of  peace,  ^L.  569.1  IILo- 
**  or  committed  by  command  of  the  justices ;  and  vagabonds  yell  v.  SheriA 
^  refusimr  to  serve  accordinir  to  the  statute  of  labourers  only  ex-  of  London, 

lendant,  to  avoid  the  bond,  must  plead  each  facts  as  shew  it  void.    Sed  Me  4  Maule  &  S. 
39S. ;  and  see  pott  (0\  s.|| 

But  though  the  sheriff  is  obliged  to  take  bail,  yet  if  the  plain* 
tiff  dislike  the  security,  and  does  not  take  an  assignment  of  the 
bail-bond,  he  may  have  the  defendant  brought  up;  for  the 
sheriff  having  arrested  him  (a),  must  return  a  cepi  corpus^  on  ^^\  j  y^^  g^^ 
which  return  it  is  a  breach  of  duty  in  him  not  to  bring  him  Mod.  33. 57.  * 
up,  for  which  the  court  amerces  him  as  one  of  their  officers.         ^44. 

But  if  the  writ  be  not  returned,  and  the  court  make  an  order  Vide  tit.  She^ 
that  the  sheriff  shall  return  his  writ  in  four  days,  as  is  usual,  ^f* 
there  the  disobedience  is  to  the  pronounced  order  of  the  court, 
and  consequently  a  contempt  of  the  court,  for  which  an  attach- 
ment lies. 

If  the  sheriff  returns  cepi  on  a  mesne  process,  etparatum  habeoy  Roll.  Abr.  so?, 
he  shall  be  only  amerced  if  he  does  not  bring  in  the  body,  sos.^o.Elii. 
though  he  shall  be  attached  if  he  does  not  return  his  writ  (ft) ;  f/^^jhat  It  if' 
and  the  reason  is,  because  the  sheriff  is  bound  to  bail  the  party ;  ^l^vX  at  this 
and  therefore  if  the  sheriff  is  mistaken  in  his  sureties,  he  is  not  day  to  serve 
to  sufier  in  his  liberty ;  and  the  returning  his  writ  is  in  his  own  ^^  sheriff  with 
power ;  but  it  may  not  be  in  his  power  to  bring  in  the  body  \^^^I^ 
which  he  was  obliged  to  bail.  fore  you  more 

to  amerce  bim«  Salk.  99.— If  the  sheriiT  returns  a  cepi  ewjnu  vad  pataium  habeo,  or 
languidut,  where  the  ddfendant  is  at  large,  without  any  bail  taken,  he  is  not  aided  by  the 
statute,  but  an  action  for  a  fidse  return  lies  against  him.    Noy,  39.    Roll.  Abr.  S07** 

*  After  the  sheriff  has  returned  a  cejn  corpus^  plaintiff  may  sue  out  a  rule  to  brins  in  the 
body :  The  intent  of  this  rule  is,  to  compel  the  sheriff  to  put  in  good  bail  above,  which  if  not 
done  in  due  time,  the  court,  on  motion,  urili  grant  an  attachment  against  the  sherifl^  the  con- 
sequence of  which  is,  generally,  payment,  by  the  sheriff  of  tlie  debt  and  costs,  who  seeks  his 
remedy  over  against  the  officer,  by  whom  the  defendant  was  arrested^  or  his  sureties ;  or,^  in 
London^  against  that  secondary,  or  officer  who  took  the  bail-bond,  if  any,  or  his  sureties. 
1  Wils.  86S.    Wolfe  y.  Ck>llingwood. 

And  if  the  plaintiff  takes  an  assignment  of  the  bail-bond,  the  1(c)  For  he  is 
sheriff  is  not  amercable  fc) ;  for  by  accepting  the  bond,  the  plain-  Jo'so    fl«v, 
tiff  has  waved  the  benefit  of  the  amercement,  and  he  may  now  jy^^^  1 1^  * 
sue  it  in  his  own  name,  though  formerly  he  could  only  sue  in  Raym.  7ss.] 
the  sheriffs  name;  and  if  the  sheriff  released  the  action,  his  ^^^^^'P^*^ 
remedy  was  in  a  court  of  equity.  GUb  H*C*P. 

81.    II J  Bos.  &  Pull.  564.   Tidd*s  Practice,  307.1 

But  now,  by  4  Ann,  c.  16.  §  20.  for  amendment  of  the  law,  it  *  ^"^-^25* 
^  is  enacted,  **  that  if  any  person  shall  be  arrested  by  any  writ,  ^  ^^m^ii 
•*  bill,  or  process,  out  of  any  of  her  majesty's  courts  of  record  ^'^  ^  ^  '^ 
'^  at  Westminster^  at  the  suit  of  any  common  person,  and  the 
**  sheriff  or  other  ofiicer  takes  bail  from  such  person  against 
'  whom  such  process  is,  the  sheriff  or  officer,  at  the  request  and 
costs  of  the  plaintiff  in  such  action  or  suit,  or  his  lawful  attor- 

*•  ney. 
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&ey»  diall  assi^  lo  tiie  piiriiitiff  in  such  ittkua  the  kudt-bopd 

or  other  security  taken  from  such  bail,  by  indorsing  the  same, 

^^  and  attesting  it  under  his  hand  and  seal,  in  the  presence  of 

^*  two  or  more  credible  witnesses,  which  may  be  done  without 

'*  any  stamp,  provided  the  assignment  so  indorsed  be  duly 

"  stamped  before  any  action  be  brought  thereon ;  and  if  the  said 

bail-bond,  or  other  security  taken  for  bail,  be  forfeited,  the 

**  plaintiff  in  such  action,  after  such  assignment  made,  may  bring 

**  an  action  and  suit  thereupon,  in  bis  own  name ;  and  the  court 

'^  where  the  action  is  brought  may,  by  rule  or  rules  of  the  same 

court,  give  such  relief  to  the  plaintiff  and  defendant  in  the 

original  action,  and  to  the  bail  upon  the  said  bond  or  other 

security  taken  from  such  bail,  as  is  agreeable  to  justice  and 

**  reason ;  and  that  such  rule  or  rules  of  the  said  court  shall 

**  have  the  nature  and  effect  of  a  defeasance  to  such  bail-bond 

•*  or  other  security  for  bail.'* 

4  W.  &  M.  By  the  4  W.  &  M.  c.  4?.  **  the  judges  in  each  court,^  or  any 

^  *'  be^todi'^    **  ^^^  ®^  them,  whereof  the  chief  to  be  one^  may,  by  commissions 

b^re  a  com-    *^  under  the  seals  of  their  reflective  courts,  appoint  commission- 

missioner  in      ^  etrs  to  take  recognizances  of  bail  in  suits  depending  befona 

cowD,  andthe   <<  them;  and  upon  affidavit  of  the  true. taking  of  them,  suck 

o^r  before  a  w,  recognizances  shall  be  as  effectual  as  if  they  were  taken  db 

in  the  country.  ^  ^^^  ^^^  before  themselves:  §2.  The  cognizors,  unless  thra 

Mandorfe's       *^  live  in  London  or  Westminster,  or  within  ten  miles,  may  justify 

Bail,  2  Chitt.    «<  before  the  commissioners  in  the  country.*' 

{SeeTidd'i  [And  by  the  last  section,  **  any  judge  of  assize,  in  his  circuity 

*rac.  250.||       *^  shall  and  may  take  and  receive  all  and  every  such  recogni- 

*'  zance  and  recognizances  of  bail  or  bails,  as  any  person  snail 

<*  be  willing  and  desirous  to  make  and  acknowledge  before 

^  them,  4t."] 
[Bat  in  C.  B.  a  Before  diis  statute,  bail  was  always  taken  de  bene  esse  before  a 
copy  of  the  judge,  as  it  may,  and  must  be  still,  if  the  cognizors  live  within 
bail  is  required  ^^"  miles  of  London  or  Westminsters  die  commissioners  are 
must  be  writ-  obliged  by  rule  of  court  to  keep  a  book  wherein  are  the  names 
ten  on  parch-  of  the  plaintiff  and  defendant,  and  bail,  and  the  person  who 
T^li'thTt  the  ^^^^''^^^^  ^^  same,  and  who  makes  affidavit  that  the  reoogni* 
r^gnizanceof  zance  was  duly  acknowledged  in  his  presence;  on  such  affidavit 
bail  engrossed,  the  judges  make  a  conditional  allocatur,  and  the  bail  are  to  stand 
R»»*«J?n<i  Or-  absolute,  unless  the  plaintiff  except  against  them  within  twenty 
dm  ore. B.     days;  and  if  he  except,  the  bail  may  justify  by  affidavit  taken 

before  the  commissioners  in  the  country* 
Cro.Car.  196.  If  one  is  arrested  in  London  by  a  seijeant  of  the  mace,  upon  a 
8°ci  j^'*  ^^*'  plaint  of  debt  entered  in  any  of  the  counters,  the  seijeant  cannot 
S26.  sTcr*  ^^^  '^  (^)'  ^"^  ^^  judge  in  court  must  {b) 
(a)  Cro.  Eliz.  77.  S.  P.  acreed,  and  like  point  amed^  where  an  arrest  was  upon  a  olaint  in  the 
court  of  NaUingkion^  and  the  defendant  in  ^ol  under  custody  of  the  inayor>  and  not  of  the 
^eijeant;  and  Cro.  Eliz.  168.  it  is  said,  that  in  all  corporation  courts  the  mayor,  who  is  judges 

Is  gaoler  also. Bail  being  a  matter  of  record  cannot  be  taken  before  any  but  the  judge  of 

the  court,  and  not  before  the  seijeant,  though  alleged  secundum  contuttudmem  vUUe;  hut  bail 
ibr  appearance  only  may  be  taken  by  the  serjeant.  Cro.  Jac.  94,  (b)  Qu,  If  the  secondaries^ 
in  London^  and  their  deputies,  are  not  the  proper  officen  for  this  purpoie. 

[The 
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[The  sheriff camiol  baft  oh  an  attachmeDl»  dKmgh  a  juigB  at    j^^^  ^  g^^ 

hit  chambers  may.]  (a)  47^^ 

%m)  It  is  now  dedded,  tlist  on  sn  sttacbmeDt  out  of  chancery,  the  theriiPit  neither  compelled 
nor  prohibited  to  take  bail,  the  itatute  not  applyii^  to  meh  case ;  but  a  bail-bond  in  tuch  case 
is  good  at  common  law,  and  the  sheriff  mav  sne  on  it  Studd  y.  Acton,  I  H.  Blade.  468. 
Morris  V.  Hayward,  6  Taunt.  569.  And  though  it  was  held  in  the  Exchequer  that  the  sheriff 
could  not  take  bail  on  attachments  for  nonpayment  of  costs,  Phelps  t.  Barrett,  4  Price,  S3.,  it 
■senj  now  settled  otherwise^  since  such  attachments  are  in  nature  of  mesne  and  not  final 
pi9oesi.    JLewis  T.  Morlaod»  S  Barn.  &  Aid.  63.  TukL  SS9.  (9th  edOl 

I  The  statute  hath  two  branches ;  first,  as  to  the  persons  to  be  Ben^ugh  ▼• 
let  to  bail ;  and  secondly,  as  to  the  form  of  the  security.    On  v^^'^b 
the  first  branchi  it  has  faieen  determined  that  the  sheriff^  has  no  so^^sH, 
authority  to  take  bond  for  the  appearance  of  persons  arrested  by  Black.  4 is. 
him  unaer  process  issuing  on  an  indictment  at  the  sessions  for  (a)  It  has  been 
misdemeanor,  but  can  only  take  a  recognizance  for  their  appear-  JJ?"^?*  T^*" 
ance.  (a)  ^^^  take 

bail  on  an  attachment  for  contenlpt  issuing  out  of  a  court  of  law.  See  4  Price*  S3*  Tidd.S92. 
iw^  (9th  edit.),    i&i  «jd^  6  Taunt.  569.  S  Bam.  &  A.  63. 

Where  the  defendant  is  in  actual  custody,  it  is  the  duty  of  the  ^  Will.  Saund. 

to  take  bail  if  required;  and  therefore,  if  a  bail-bond  be  ^^pt'^^^,'''^^ 

tendered  with  sofiicient  sureties,  and  the  sheriff  refuse  to  accept  {$  Ea8t,3So. 

it,  he  is  liable  to  a  special  action  on  the  case;  but  the  sureties  Tidd,2S3. 

must  have  sufficient  within  the  county  where  the  arrest  was  (^th  ed.) 
made* 

A  bond  with  five  sureties,  three  of  whom  are  respectively  Matson  v. 

^rth  more  than  the  penalty,  is  sufficient,  though  the  other  two  f^^  ^ 

are  worth  less  than  the  penalty.  ^ss. 

The  clause  which  requires  reasonable  sureties  is  for  the  loCo.  R.100. 

benefit  of  the  sheriff;  and  therefore,  though  he  may  insist  on  ^.  Cro.Elix. 

two  sureties,  he  may  take  a  bond  with  one  only.  g^^^]  g  Moo.*' 

4SS.  9  Bins.  9S7^  and  so  also  it  it  as  to  replevin  bonds^  see  7  Taunt.  98.  9  Manh.  359.  S.C.; 
and  see  Tidd's  Prac.  SS3.  (9th  edit.) 

The  second  branch  of  the  statute  requires  a  security  by  bond ;  9  Will.  Saund. 
dierefore  an  agreement  in  writing,  made  by  a  third  person,  with  S9.  K  Rogers 
a  sheriff^s  officer,  to  put  in  good  bail  for  the  defendant  at  the  |''r^^^D*4| 
return  of  the  writ,  or  surrender  his  body  to  the  officer,  or  pay  PulWv.PKtt. 
the  debt  and  costs,  or  an  attorney's  undertaking  to  the  officer,  7  Term  R. 
for  the  appearance  of  the  defendant,  or  to  give  a  bail-bond  to  ^09.  Sedg. 
the  sheriff  in  due  time,  has  been  holden  to  be  void  by  the  st&-  ^^^rJJr. 
tnte ;  and  an  action  will  not  lie  on  such  agreement,  (c)  5^g,   ^^n  j*^ 

statute  applies  only  to  obligations  to  the  sheri£^  and  not  to  the  plaintiflT;  therefore  a  bond 
or  undertaking  given  to  the  plaintiff  though  not  according  to  the  statute,'  is  valid.  9  Saund. 
59.  b. 

The  bond  must  be  made,  first  to  the  sheriff  himself;  secondly,  Cro.  Elis.  sss. 
it  must  be  in  his  name  of  office;  thirdly,  it  must  be  conditions  S^*i?aS«Ll 
for  the  defendant's  appearance  at  the  return  of  the  writ,  and  for  and  the  cases 
that  only.    Therefore,  if  the  bond  be  not  made  to  the  sheriff,  or  there  cited. 
if  it  be  not  made  to  him  by  his  name  of  office,  or  if  it  be  single^ 
without  any  condition  at  dil,  or  with  an  impossible  condition,  or 
if  the  condition  be  not  for  the  defendant's  appearance,  or  for  that  * 

and 
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and  something  ekey  it  is  vend  by  die  statttte.  So  abo  it  is  void 
if  executed  before  the  condition  is  filled  up. 

If  the  bond  be  substantially  good,  it  cannot  be  avoided  for 
any  trifling  informality  or  variance  of  the  condition  from  the 
writ  in  the  description  of  the  plea,  or  of  the  time  or  place  of 
i^pearance*     Thus,  where  the  writ  was  to  answer  the  plaintiff 
in  a  plea  of  debt  for  320A,  or  in  a  plea  of  trespass,  with  an 
ac  etiantj  and  the  condition  was  to  answer  the  plaintiff  in  a  plea 
of  debt  or  trespass  generally,  or  without  mentioning  the  plea  at 
(a)  Cro.  Jac.     &U»  the  variance  was  holden  to  be  immaterial  {d) ;  for  the  statute 
S86. 1'idd.        only  requires  a  bond  conditioned  for  the  defendant's  appearance; 
S25.  (9th  ed.)    mi  J  ^ije  description  of  the  plea  is  merely  surplusage.  And  accord- 
ingly, where  the  sheriff,  upon  an  original  writ  in  a  plea  of  tres- 
pass on  the  case  on  promises,  took  a  bail-bond  conditioned  for 
the  defendant's  appearance  to  answer  the  plaintiff  in  a  plea  of 
(5)  6  Term  R.    trespass,  the  court  held  it  to  be  valid,  {b)     So,  where  the  writ 
702. ;  ^<^!^    in  trespass  was  to  appear  before  the  lord  the  king  at  Westminster^ 
€59^        ^^  ^^^  ^^®  condition  was  to  appear  before  the  justices  of  the  King's 

(c)  8  Lev.  180.  Bench  at  fVestminsterj  the  bond  was  holden  good.(r)  And  where 
sVeiit.S37.      the  writ  by  original  was  returnable  before  the  lord  the  king, 

wheresoever  he  shall  then  be  in  Eftgland^  and  the  condition  was 
without  the  words  *  wheresoever,  4'<^.,'  the  court  gave  judgment  for 
the  plaintiff  in  an  action  upon  the  bond ;  saying,  diey  would 
understand,  that  by  appearing  before  the  king,  was  meant 
before  the  king  in  his  court,  and  not  before  the  king  in  per- 

(d)  sStra.  $on,(d)  So,  wnere  the  condition  of  the  bond  in  an  action  by 
1155,6.  original,  was  to  appear  before  the  king  at  Westminster^  it  was 

(e)  9Eart.  S5.;  deemed  sufficient,  (e)  And  where  a  declaration  on  a  bail-bond, 
bat  see  iChitt.  in  setting  out  the  condition,  stated,  that  if  the  defendant  should 
R.  3S5.  appear  <^c.  to  answer  the  plaintifl^  according  to  the  custom  of  his 

majesty's  Court  of  Common  Bench  here,  the  obligadon  should  be 
void ;  and  on  the  production  of  the  bond,  the  latter  words  were 
omitted;  the  Court  of  Common  Pleas  held,  that  this  was  no 
variance,  as  it  was  only  necessary  to  set  out  the  condition  of  its 
(g)  5  Moo.        I^^  effect  (g)    But  an  allegation,  that  an  action  was  depending 
SI4.;  and  aee    in  his  majesty's  Court  of  King's  Bench  at  Westminster^  is  not  sus- 
a  Stark.  Ca.      tained  by  proof  of  a  pluries  bul  of  Middlesex ;  for  by  such  allega- 
Z^'s  Maule  ft  ^^'^^  ^^  Common  Bench  must  be  intended,  {h)     So,  where  a 
S.  166.;  and    capias  ad  respondendum  was  made  returnable  before  his  majesty's 
fee  7  Taunt,     justices  of  the  bench  at  Westminster ;  by  virtue  of  which  the 
^71*  sheriff  issued  his  mandate  to  the  bailiff  of  a  liberty,  commanding 

^  him  to  take  the  defendant,  so  that  the  sheriff  might  have  his  body 
before  his  majesty  at  Westminster^  and  the  bailiff  took  a  bail- 
bond  conditioned  for  the  defendant's  appearance  before  his  said 
majesty  at  Westminster^  the  Court  of  Common  Pleas  held,  that 
(Qs'Hnint.      the  variance  between  the  bail-bond  and  the  writ  was  fatal;  and 
551.  9  Manh.  therefore,  that  the  bail-bond  was  void  by  the  statute  23  H.  6. 
?*n  Bm         ^  ^*  ^^^     ^*  ^^  ^^^  ''^^'^  holden,  that  the  statute  12  G.  1.  c  29. 
550.  •  but  see   ^^^  preventing  frivolous  and  vexatious  arrests,  is  merely  directory 
s  New  R.  SOS.  to  the  sheri£^  and  does  not  avoid  the  bail-bond  where  there  b 
semb.eoiOrh.     no  affidavit  of  the  cause  of  action  (£),  or  the  sum  sworn  to  is  not 

indorsed 
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tadoraed  on  the  writ;  or  eren  where  the  bood  is  taken  in,  a  (/)flWil«.69. 
penalty  beinir  more  than  doable  the  amount  of  the  sum  sworn  ^  ^!"^'  ^I}'\ 

^^  "/  SS5.  (9th  ed.} 

It  sometimes  happens,  that  persons  arrested  on  mesne  process, 

maj  not  be  able  to  find  sureties  for  their  appearance  at  the 

return  of  the  writ,  and  yet  may  be  able  to  deposit  the  money  for 

which  they  are  arrested,  together  with  a  competent  sum  for 

costs;  and  therefore,  by  the  43  G.  3.  c.  46*  $2.  it  is  enacted,  that  4sG.5.  c.46. 

all  persons  who  shall  be  arrested  on  mesne  process,  may,  in  lieu  i  ^-  ^^^  ^ 

of  giving  bail  to  the  sheri£^  deposit  in  his  hands  the  sum  ^^^'^n 

indorsed  on  the  writ,  together  with  10/.  to  answer  the  costs  to  of  thiiact,  see 

be  incurred  up  to  the  time  of  the  return,  and  also  such  further  Tidd'f  Prac. 

sum,  if  any,  as  shall  have  been  paid  for  the  king's  fine  on  any  (^th  edit.)  227. 

original  writ;  and  shall  thereupon  be  discharged  from  such 

arrest,  and  that  the  sheriff  shall  pay  such  deposit  into  court. 

And  in  case  the  defendant  shall  afterwards  duly  put  in  and 

perfect  bail  in  such  action,  the  sum  deposited  shall,  on  motion, 

be  repaid  to  the  defendant.     But  in  case  the  defendant  shall  not 

perfect  bail,  then  the  sum  deposited  may,  on  motion,  be  paid 

to  the  plaintiff  who  may  thereupon  file  common  bail  for  the 

defendant 

And  now,  by  the  7  &  8  G.  4.  c  71.  $  2.  it  is  enacted,  that  in  ^*  ^  ^•^*' 
all  cases  in  which  the  defendant  shall  have  been  discharged  fit>m  *  ^ 
arrest  upon  making  the  above  deposit,  and  the  said  sum  shall 
have  been  paid  into  court,  the  defendant,  instead  of  putting  in 
bail,  may  allow  the  sum  paid  in  to  remain  in  court,  to  abide  the 
event  of  the  suit;  and  in  cases  where  the  defendant  has  given 
bail  to  the  sheriff,  or  remains  in  custody,  the  defendant  may, 
instead  of  putting  in  and  perfecting  special  bail,  deposit  the  sum 
indorsed  on  the  writ,  together  with  the  king's  fine,  and  20/.  for 
costs,  to  abide  the  event  of  the  suit;  and  the  defendant  shall 
thereupon  file  common  bail;  or  In  default  thereof,  the  plaintiff 
may  do  so^  and  the  cause  shall  proceed  as  if  the  defendant  had 
perfected  special  bail.  And  if  judgment  in  the  said  action  shall 
be  given  for  the  plaintiff,  he  may,  on  motion,  receive  the  money 
so  deposited,  or  so  much  as  will  satisfy  the  judgment  and  costs 
of  the  application.  And  if  judgment  be  for  the  defendant,  or 
the  plaintiff  discontinue^  or  be  otherwise  barred,  the  money 
deposited  shall  be  paid  to  the  defendant. 

And  by  $  3.  it  is  provided,  that  any  defendant  who  has  made         ^  ^' 
his  election  to  make  the  deposit,  may,  before  issue  joined,  or 
interlocntoiT  iudgment  signed,  receive  it  out  of  court  on  per- 
fecting special  baiL 

And  by  §  4.  any  defendant  who  has  perfected  bail,  may,  if  the  |^  SeeTidd, 
court  think  fit,  make  such  deposit;  and  thereupon  the  court  may 
direct  a  common  appearance  or  common  bail,  and  an  exoneretur 
to  be  entered  on  the  bail-piece.|| 

(B)  In  what  Cases  Special  or  Common  Bail  is  required. 

XTEREitmust  be  first  observed,  that  regularhr,  after  judg-  Fufeheadof 
ment,  no  bail  is  to  be  taken;  for  the  plain tifi^having  ascer-  fiktfrf^.aad 

tained 
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«M^|iadLwhere  talned  his  righ^  and  proved  his  denamd,  die  defiaidaiit  mngt  pay 
upon  bnngiqg  ^h^  condemnation  money ;  for  which  purpose  a  writ  of  execotioa 
LTwh«r^'  issues,  to  which  the  sheriflFcan  take  no  baO. 

upoo  revening  an  outlainyy  title  Outlawry ^  and  Caitb.  459* 

F.  N.  B.  106.         But  if  one  in  execution  brings  an  attaint  {a\  he  may  have  (b)  a 

sRoU.Abr.       ^^j^  ^  ^^  justices  (c),  commanding  them  to  let  him  to  main- 
112.  (fl)Cro.    ^^„jp^ 
Elis.  5.  per       P"^ 

Wray^ — the  court  doth  not  usuall]^  bail,  for  the  verdict  is  intended  true  till  reversed ;  but  in 
some  cases  upon  good  connderation  they  will  bail.  (6)  Reg.  185.  a.  {c)  Djrer,  193.  pi«  99. 
though  at  first  it  was  doubted  whether  it  lav  to  the  justices  de  B^  and  a  case  cited  conL  where 
it  was  commanded  to  the  Warden  of  the  Fleet  to  hwre  the  body^n  court  quoSbei  Se^  ^e.  [See 
file  ibrm  of  this  writ,  and  that  C.  P.  may  send  to  the  marshal  of  B.  B,  for  such  a  prisoner,  and 
in  what  fonn  it  shall  be.    Dyer,  364.  b.] 

Dver  365.  ^^  ^^  audita  querela  is  founded  upon  a  release  or  record,  the 

pi;  31.  Roll,    plaintiff  may  be  bailed. 

Kep.  158.  said  per  Coke,  S.  C,  but  such  bail  must  be  taken  in  open  court.  Bulstr.  140.   LAtch* 

113. 

Roll  Ren  158       ^^^  ^  upon  (d)  a  surmise  of  a  matter  of  fact  only,  it  is  other- 

per  Coke  C.  J.*  ^^^e. 

Koll.  Rep.  384.  S.P.  per  Coke,  who  said  that  in  the  time  otDyer  and  Wray,  and  all  his  time, 
the  practice  had  been  never  to  bail,  where  grounded  on  a  matter  of  fact  only;  but  where 
upon  a  matter  of  writing  in  discharge  the  plaintiff  had  used  to  be  bailed^  the  defendant  being 
called  to  know  whether  he  could  deny  it.  Vide  SkL  2S6.  Dyer,  983.  pi.  41.  339.  pi.  46.;  and 
vide  1 1 H.  6.  c.  10.  8  Roll.  Abr.  1 13.  (d)  Yet  vide  in  such  cases  where  the  plaintiff  was  bailed. 
Cro.  Jac.  29.  67. 

Ravm.475.  If  in  an  homine  replegando  an  elongatm  is  returned,  and  the 

?  Tk^'/i         defendant  taken  upon  a  withernam ;  though  this  is  no  execution, 

&«  Ju^u:!i  yet  the  defendant  shall  not  be  bailed  unless  he  will  confess  the 
tnne  nere  laid   ^  ^  ,  ii*        •  1^% 

down  is  ob-      takmg  and  having  the  party  m  custody,  {e) 

jected  to  in  the  case  of  Moor  v.  Watts^  8  Salk.  588.  where  it  is  ruled  that  a  defendant  taken 
upon  a  wOhemam  may,  if  he  plead  non  cepU,  be  admitted  to  bail.  Wife  v.  Lawrence,  Barnes, 
59.  8.  P.] 

Raym.  475.  But,  if  in  an  action  for  a  false  return  of  an  elongatm  against  the 

sheriff  it  is  found  for  the  plaintiff,  he  may  be  bailed. 

As  to  the  cases  in  which  special  or  common  bail  are  required, 
I  shall  consider, 

1.  What  the  Debt  must  amount  to  for  xMch  there  must  be 

Special  Bail. 

Comp.  Attor^  The  old  rule  in  the  Complete  Attorney  is,  that  if  the  defendant 
printed  1667.  be  arrested  by  mesne  process,  as  capias^  aliasy  or  pluries^  and 
w'fwjfw^ris  ^^  pWntiff  hold  him  not  suflBcient  to  answer  to  debt  or  da- 
entoST^'the  i^Ages  contained  in  the  writ,  the  same  amounting  to  20/.  or  up- 
attomeys  as  wards,  that  in  this  case  the  plaintiff,  upon  the  return  of  the  writ, 
officers  of  the  by  entering  a  ne  redpiatur  {g)  with  the  filazer,  out  of  whose  o£5ce 
whiS  no^D-  ^®  capias  did  issue,  may  have  special  bail  to  be  put  in  to  this 
pearance  is  to  <M^tion,  which  the  defendant  must  put  in  before  some  judge  of  th^ 
bereceived  court  where  the  cause  depends,  who  will  accept  of  such  bail  as 
till  bail  is  filed  the  validity  or  weight  of  the  cause  doth  require,  or  in  his  discre- 
with  thejudge.  ^^  gbaU  be  thought  fit. 

This  was  the  rule  that  both  the  C!ourts  of  King's  Bench  and 
Common  Fleas  went  by,  but  it  was  afterwards  sunk  to  lO/l, 
which  has  long  been  the  standing  rule  of  the  courts. 

And 
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And  now  by  the  12  G.  1.  c-  29.  it  is  enacted,  "  that  where  }|^'^;*^^- 

"  the  cause  of  action  shall  not  amount  to  the  sum  of  10/.  in  a  tute,and2iG. 

•*  superior  court,  or  4*05.  in  an  inferior  court,  the  plaintiff  shall  g.  c.5.  where- 

**  only  serve  the  defendant  with  a  copy  of  the  process,  and  shall  by  it  is  made 

"  not  arrest  his  person ;  and  that  in  all  cases  where  the  plaintiff's  P^^  "^'g^""^ 

"  cause  of  action  shall  amount  to  the  above  sums  or  upwards^  whereby  it  is 

^  affidavit  shall  be  made  and  filed  of  such  cause  of  action,  and  explained  and 

"  the  sum  or  sums  specified  in  such  affidavit  shall  be  indorsed  on  amended,  and 

"  the  back  of  such  writ  or  process;  for  which  sum  or  sums  so  ^^'^g^^^'jjjg 

"  indorsed  the  sheriff  or  other  officer  shall  take  bail,  and  for  no  ^temicd*to* 

"  more.*'  Wales,  [Bnd 

1 9  G.  J.  by  which  the  cause  of  action  in  inferior  courts  is  raised  from  40#.  to  lOi.  But  a  debt  ofSOA 
must  be  sworn  to,  to  hold  to  bail  in  ^e  counties  palatine,  or  in  }Valet,on  process  from  Westmm- 
ster-Hall ;  for  this  statute  bdng  in  the  affirmative,  without  negative  words,  is  not  a  repeal  of 
the  1 1  &  1 2  W.  3.  c.  9.  which  requires  a  debt  to  that  amount  in  order  to  hold  to  bail  m  those 
places.   Smith  v.  Dudley.'S  Stra.  1 1 02,    Rayner  v.  Brough,  Barnes,  89.    Vide  tit.  SoUOeri  (B>] 

B  And  by  the  7  &  8  G.  4.  c.  71.  §  1.  (reciting  the  above  act,  and  7  &  s  G.  4. 
the  5  G.  2.  c.  27.,  the  1 9  G.  8.  c.  70.  and  43  G.  3.  c.46.,  and  that  it  is  ^''^^j;;^, 
expedient  to  extend  and  render  them  more  effectual),  it  is  enacted,  "^^  ^^^y^  ^  %' 
that  after  the  1st  o(  August  1827,  "  no  person  shidl  be  held  to 
'^  special  ball  upon  any  process  issuing  out  of  any  court,  where  the 
'^  cause  of  action  shall  not  have  originally  amounted  to  the  sum 
"  of  20/.  or  upwards,  over  and  above  and  exclusive  of  any  costs, 
"  charges,  and  expenses  that  may  have  been  incurred,  recover- 
"  ed,   or  become  chargeable  in  or  about  the  suing  for  or 
"  recovering  the  same,  or  any  part  thereof:   and  that  in  all 
**  cases  where  the  cause  of  action  shall  not  amount  to  20^  or 
**  upwards,  exclusive  of  such  costs,  charges,  and  expenses  as 
**  aforesaid,  and  the  plaintiff  or  plaintiffs  shall  proceed  by  the 
«<  way  of  process  against  the  person,  he,  she,  or  tliey  shall  not 
**  arrest,  or  cause  to  be  arrested,  the  bodv  of  the  defendant  or 
*<  defendants,  but  shall  serve  him,  her,  or  them  personally  within 
*'  the  jurisdiction  of  tlie  court  with  a  copy  of  the  process  and 
**  proceedings  thereupon,  in  such  manner  as  by  the  said  act  of 
<*  the  twelfth  year  of  the  reign  of  his  late  majesty  King  George 
^  the  First  is  provided  in  cases  where  the  cause  of  action  shall 
<*  not  amount  to  10/.  or  upwards  in  any  superior  court,  or  to 
<^  405.  and  upwards  in  any  inferior  court;   and  that  where  the 
'^  cause  of  action  in  any  court  shall  not  amount  to  the  sum  of 
**  20L9  exclusive  of  such  costs,  charges,  and  expenses  as  afore- 
'*  said,  no  special  writ  or  writs,  nor  any  process  specially  therein 
**  expressing  the  cause  or  causes  of  action,  shall,  from  and  after 
**  the  first  day  of  August^  be  sued  forth  or  issued  from  any 
«<  court  in  order  to  compel  any  person  or  persons  to  appear 
^*  thereon  in  such  court ;  and  all  proceedings  and  judgments  that 
<^  shall  from  and  after  the  said  first  day  of  Ai^ust  be  had  on 
^*  any  such  writ  or  process  shall  be,  and  are  hereby  declared  to 
**  be,  void  and  of  no  effect.** 

JAn  affidavit  of  a  debt  due  for  goods  sold  and  delivered  not  Cathrow  v. 
stating  "by  the  plaintiff  to  the  defendant,"  or  stating  "by  the  JJ^^pJe'^t^^* 
plaintiff,"  without  **  to  the  defendant,"  or  goods  sold  and  deliver-  £|iig  ^  Taunt! 
eAfor  without  stating  to  the  defendant,  or  for  goods  bargained  1 92.' Taylor  r. 

Vol.  I.  G  g  and        ^ 
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Forbe*.  and  sold  withoat  allMrine  them  to  be  delivered,  has  been  hdd 

n  East,  31 5.      1,^. 

Young  V. 

Gatien,  8  Maule  &  S.  603.   Bell  y.  Thrupp,  2  Barn.  &  A.  596.   Hopldns  ▼•  Vaughan,  18  East, 

398. 

Brown  v.  Gar-  But  an  affidavit  of  a  debt  doe  from  defendant  to  plainUlF  for 
589'-^ ^d"°*'  ^*''®  ^^  carriages  of  plaintiff  to  and  for  the  use  of  defendant  is 
Synionds  v.  sufficient,  as  *^  hired  to  defendant''  is  the  same  as  **  let  to  hire/' 
Andrews,  which  implies  a  mutual  contract 

6  Taunt  751. 

Durnford  t.  The  affidavit  must  state  the  money  to  be  lent,  or  goods  to  be 

5*m"T^&  S      ^^^  ^^  ^^^^  ^  "^  ^  ^*^  request  of  the  defendant,  or  it  b 

446.  *  but  lee    ^^^ '  ^"^  money  paid  must  be  stated  to  be^or  the  defendant 

in  C.  P.  Eyre  v.  Hulton,  5  Taunt  704.  Bliss  y.  Atkins,  Ibid.  756.  Fricke  y.  Poole.  9  Ban.  & 
C.  545. 

Maqihersony.  An  affidavit  that  defendant  is  indebted  to  plaintiff  on  a  written 
Loyie,  1  Bam.  agreement  to  marry  plaintiff  or  pay  1000/.,  is  bad,  unless  it  state 
*  ^^?^t  ^^  the  consideration  for  such  promise ;  for  the  court  can  intend  no- 
Trist  10  East,  ^^g  ^  <^  affidavit  which  is  to  deprive  a  party  of  his  liberty. 
558. '  Jacks  y.  Pemberton,  5  Term  R.  6S9,  Wildey  y.  Thornton,  8  East  R.  409.  Edwards  y. 
Williams,  5  Taunt  847. 

Humphries  y.        In  affidavits  on  bills  and  notes  it  most  appear  in  what  charac- 

^    '*  ^  <  ^     ter  the  defendant  became  party  to  the  bilL  whether  as  drawer, 

6  Taunt  551.     'J  ^        «#  *^      •' 
Machu  y.  Fra-  endorser,  acceptor,  4rc. 

ser,  7  Taunt  178. 

Brad  h     v  '^"^  ^^  ^  usual,  though  not  absolutely  essential,  for  the  plain- 

Saddington,'      ^^^  character  on  the  bill  to  be  stated  in  the  affidavit 

7  East,  94.    Lamb  y.  Newcomb,  2  Bro.  &  B.  545.    Balbi  v.  Batley,  1  Marsh.  484. 

Jackson  y.  -^"^  ^^^  affidavit  must  show  the  bill  to  be  due. 

Yate,  8  Maule  &  S.  149.   Edwards  y.  Dick,  5  Bam.  &  A.  495.    Holcombe  y.  Lambkin,  8  Maule 

ft  S.  475. 

»       . .  And  must  not  state  the  defendant's  Christian  name  merely  by 

Hawking  ^       initials,  although  he  may  have  so  signed  the  bill. 

4  Bam.  &  A.  536. 

ByIandy.King,  The  affidavit  on  a  bond  should  describe  the  date,  parties, 
I  Moo.  84.  amount  of  penalty,  and  sum  due :  but  an  affidavit  of  debt  for  so 
FUhIu 4Mauie  ^"^^  ^^^  principal  and  interest  due  on  a  bond  made  by  the  de- 
ft S.  550.         fendant  to  plaintiff  is  sufficient     If  it  merely  state  so  much  to 

be  due  on  a  bond  in  the  penal  sum  of  10,0002.  it  is  insuffi- 
cient ;  for  though  penal  sum  implies  that  there  is  a  condition,  it 
may  be  a  condition  for  performance  of  covenants,  in  which 
case  breaches  must  be  assigned. 
Stone  y.  Ball,  Where  the  debt  is  foreign  money,  the  value  in  English  cur- 
s  Chitt  R.  16.    j^     jjj^g^  Y^  shewn.  I 

Jacks  y.  Pern-  [The  affidavit  to  hold  to  bail  under  this  statute  must  shew  how 
berton,  sTerm  ^^  jg^t  arose ;  and  that  phinly  and  distinctly,  neither  in  general 

1  H.  Black.  R.  10.    Hubbard  v.  Pacheco,  Id,  sis.    Cope  and  another  y.  Cooke,  Dougl.  467. 
Heathcote  v.         It  must  be  a  positive  oath  of  the  debt,  made  at  the  time  of  suing 
f  167^3  ^ nin"   ^^^  *®  process.    It  must  not  be  aigumentative, point  to  any  fur- 
y.  Mardnr"^  ^^^  evidence,  refer  to  any  thing  dehors^  or  leave  any  thing  to  be 

collected 
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collected  by  iniSBreoce^  or  rest  only  fat  hdief:  but  aiust  be  ex-  ^  q^^  ^^^^ 
pressed  in  terms  of  direct  absolute  assertion.  Bright  V.  Pur* 

rier.  Id.  1687.  Anon.  1  Wilt.  ISI.  Champion  ▼.  GSbert,  4  Bnrr.  SlfiS.  Wheeler  ▼•  Cope- 
kuid,  5  Term  R.  364.  Mackenzie  t.  Mackemde,  1  Term  R.  716.  Powell  ▼.  Portherch»  S  Term 
R*55.  Williams  ▼.  Jaduon,  5  Term  R.  575.  Collier  v.  Hague,  8  Stra.  187a  See  the  case  of 
Moultby  y.  Richardson,  8  Burr,  1058.,  where  the  words  '^  as  he  computes  it/*  added  to  a  posi- 
tive oath  of  the  debt  were  holden  by  Ftater  and  FPt/mo/,  (the  only  judges  then  b  court,) 
not  to  invalidate  the  affidavit :  and  the  case  of  Chater  v.  Jaques,  Cowp.  589.»  where  in  trover 
against  several,  an  affidavit  that  ^atf  the  defcndants  had  possessed  themselves  of  the  goods,  and 
f  had  reftised  to  deliver  them  up,  and  that  wme  wmm  rf  tkem  had  converted  them,**  was 
allowed  to  be  sufficient,  the  cause  of  action  being  exprmed  with  precision  in  the  preceding 
parts  of  the  sentence,  and  those  parts  being  independent  on  the  subsequent  words,  "  tome  or 
^  one  cfikem!*  which  are  merely  surplusage.  In  the  case  of  Loveland  t.  Basaet,  Tr.  16  G.  8. 
cited  in  1  Wils.838.;  an  affidavit  by  the  assknee  of  a  bond  that  went  only  to  Mi^  of  the 
existence  of  the  debt  was  admitted,  the  bond  itself  being  conndered  as  some  evidence  of  the 
debt ;  a  presumption  that  it  was  not  paid»  aridng  from  its  neither  bdng  cancelled,  nor  given 
up  to  the  obligor. 

Nor  is  this  strictness  required  only  wbere  it  is  made  by  the  Qaphamson  t. 

plaintiff  himself:  for  it  must  be  equaUy  direct  and  substantive  fg^JJ^Ig^ 

when  it  comes  from  a  third  person*     And  a  defective  affidavit  by  RoiHn  v.Mills, 

such  person  cannot  be  helped  by  one  made  by  the  plaintiff  him-  i  Wils.879. 

self  in  another  country ;  for  the  oath  abroad  is  no  ground  for  Y*?  Morsell  v. 

nwiAiM^  £^^  Julian, /(rf.  851. 

process  here.  ^^^ ;  B^li. 

sante,  8  Stra.  1809.    Pomp  v.  Lndvi^^n,  8  Burr.  eSS* 

But  it  is  sufficient  if  assignees  of  baQkrupt»  executors,  S^c.  Walrond  v. 

swear  that  they  believe  the  debt  to  be  due,  because  from  their  f  sJJ^^  ^ 

situation  bdief  is  the  highest  degree  of  certainty  which  they  can  Barclay  v. 

be  expected  to  attain.    But  it  must  not  be  forgotten,  that,  in  Hunt,  4  Burr, 

these  cases,  the  insertion  of  the  belief  oi  the  d^)onent  is  essential,  i^^^*  Tonna 

and  can  on  no  account  be  dispensed  with.    And  this  exception,  it  oo^'^SS'/*'* 

seemeth,  is  not  confined  to  persons  suing  in  this  representative  ^,  Ridker, 

character,  but  wherever  from  the  nature  oi  the  question  the  party  i  Term  R.  sj. 

can  have  but  a  ground  of  belief,  an  affidavit  to  that  extent  only  -W.717.  Hob- 

wiU  be  admitted.  bS^'iSr^" 

Black.  R.  845.  UMayor  of  London  v.  Dias,  1  East,  837.  Cass  v.  Levy,  s  Term  R.  580.  Knight 
V.  Keyte,  1  EastiL  415.  King  v.  Turner,  1  Chitt.  R.  58.  l.ee  v.  Selwood,  9  Price,  385.  Moll- 
nig  V.  Bnckhob,  8  Maule  h  8.  ses^  Lowe  v.  Farley,  1  Chitt.  R.  98.  Rowney  v.  Deane,  1  Price 
R.408.    Tidd,i88.(8thediti)|| 

A  still  looser  foim  of  alSdftvit  is  allowed  in  actions  upon  penal  l>avis  v.  Mas* 
statutes*    It  is  enough  in  thos^  if  the  plaintiff  state  in  general  ||Aghi»  ^^^ 
terms  the  nature  of  the  offence,  and  shew  the  amount  of  the  y 'q^^^^^ 
penaltir :  be  need  not  specify  the  particular  acts  which  constitute  Rebord, 
the  ol^ce,  or  charge  in  words  durectly  that  the  defendant  hath  5  Burr.  i569. 
oommitted  it;  tior  need  he  swear  that  me  defendant  is  indebted  to  ^^tson  y, 
him  in  the  sum  forfeited,  or  that  the  debt  is  still  due ;  because  it  r.  6^4,  A  mu^ 
is  possible  that  the  right  of  action  may  have  previously  attached  recital  of  the 
in  another  person;  and  besides,  as  no  one  is  entitled  to  the  year  in  which 
penalty  until  process  is  actually  sued  out,  it  is  not  a  debt  due  to  ^^^s^^^ 
him  at  the  time  of  making  the  affidavit  ^  ^^^  "^^^f 

s^rtion  of  it  be  unnecessary,    Md. 

It  is  to  be  observed  that  there  is  a  differenee  between  the  1  Term  R.  7 17. 
practice  of  the  Court  of  King's  Bench,  and  that  «f  the  Court  of  ^  ^^-^ 
Common  Pleas,  with  respect  to  the  offidayit^  tP  Md  to  baiU  Jn  THatki^" 

Gg2  ^^v.nawiun^ 

f 
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1  Wils  335.  ^^^  lAtter,  the  defendant  is  suffered  to  file  a  cross  affidavit,  and 
Roche  V.  *  ^^^  plaintiff  may  afterwards  file  an  additional  one  in  order  to 
Carey,  -  sopply  the  defects  of  the  first    In  the  former  court,  the  plsuntiff 

2  Black.  R.  can  file  only  one  affidavit,  which  nothing  can  be  received  from 
C^'ke  foimh  *®  defendant  to  explain  or  contradict,  or  from  the  plaintiff  to 
467.  Jack»  V.  *  strengthen  or  even  impeach,  {a)  In  this  court  therefore  it  is 
PembertoDy  absolutely  necessary  that  the  affidavit  should  have  all  that  posi- 
jTermR.552.  tiveness  and  precision  above  stated.     In  the  other  the  same 

5  ^ro&A  "^c^ssity  doth  not  exist,  as  that  court  will  resort  to  other  media 
904,  s'chitt.  of  proof,  and  allow  the  plaintiff  to  explain  himself  more  fully  in 
R.2o.i3Pricey  a  subsequent  affidavit.  Not  that  that  court,  though  less  strict  in 
P  ®  ^^^.^,  the  first  affidavit,  is  wholly  inattentive  to  it,  or  will  in  all  events 
i«9.*(9'tfa  permit  a  supplemental  one  to  be  filed :  for  if  the  first  be  not  a 
edit'oll  (b)  Ni-  sufficient  one  to  found  the  process,  as,  if  it  be  made  by  a  person 
chob  ▼.  Daly-  infimous ;  if  it  be  so  drawn,  though  by  a  mere  slip  of  the  pen, 
^*"'2'  ^*"*®*'  ^  that  perjury  cannot  be  assigned  upon  it ;  if  it  wholly  omit  to 
Groi^nan  ^  ^^^  ^'^^  consideration  of  the  debt,  a  supplemental  one  cannot 
2  WOs.  224.      be  received,  (i) 

Cooke  V.  Dobree,  1  H.  Black.  R.  la  I|The  Court  of  C.  P.  will  only  receive  a  supplemental 
affidavit  to  supply  something  which  is  ambiguous  in  the  original.    Green  ▼.  Redsnaw,  1  Bos. 

6  Pull.  227.;  and  the  discretion  of  that  court  in  receiving  them  is  very  sparingly  exercised. 
Armstrong  y.  Stratton^  1  Moo.  11 2^1 

R  E.  15G  2    '     It  is  no  objection  to  the  affidavit  that  it  was  sworn  before  a 
B.  R.  Howard  Commissioner,  who  is  concerned  as  attorney  for  the  plainti£ 
V.  Nolder,  Barn.  60. 

sStra.U48.         It  is  inadmissible,  if  made  by  a  person  convicted  of  felony^  or 

2  Wils.  225.      other  infamous  crime. 
Barnes,  79. 

5  Burr.  2690.        In  every  action  there  must  be  a  separate  affidavit ;  as  one  will 

^»i"^^*  p*^'  not  serve  for  different  actions  against  one,  or  several  defendants. 
51ermK.254.  j^^^  jj?  ^^^^  jjg  ^^^y  ^^^  jjj  gy^jj  ^^^^^  j^  jg  ^  f^j^j  irregularity, 

and  cannot  be  waved  by  any  act  of  the  defendant 
Hussev  v.  Bas-      If  there  be  no  affidavit,  or  if  it  be  defective  or  not  duly  filed, 
kervilfe,  cited    q^  jf  ^^g  g^jj  sworn  to  be  not  indorsed  on  the  writ,  the  court 

i^Burr.  532.  *  ^^  discharge  the  defendant  on  common  bail.] 
jjSee  2  Taunt.  165.  1  Maule  &  S.  230.  2  Moo.  192.  8  Tannt.  242.|| 
However  the  Iq  an  attachment  of  privilege,  which  is  a  capias  in  the  first 
a^ve  Stat  process,  the  defendant  is  held  to  bail  for  anv  sum  though  never 
hath  super-  '  ^  small ;  for  this  being  a  capias  in  the  first  process  without 
seded  this  doc-  summons,  does  not  arise  from  a  supposition  of  a  niiU  returned, 
trine,  and  but  arises  from  a  debt  due  to  the  officers  of  the  court,  by  the 
at  this  day  an  ^^^  ^f  ^i^^  ^,^^j.|.  ^^^  therefore  another  officer  ouirht  not  to 
attorney  can-  -^i.     .       •  •.       •        /•  i    i  i_^^ 

not,  any  more  app^&r  without  seeing  a  security  given  for  such  debt 

than  any  other  person,  hold  defendant  to  bail  unless  the  demand  be  10/.  or  upwards;  ||aiid  now 
20^  by  7  &  SO. 4.  C.71.  ^i.|| 

2.  Where  the  Demand  is  uncertain^  and  sounds  only  in  Damages* 
Vide  15  Car.  s.       Where  the  action  is  only  for  damages,  there  regularly  the 


nR^d*  ^*        party  is  not  to  be  holden  to  special  bail ;  for  there  is  no  certain 
Trb^  lo^East.   ^^°^  ^^'  which  bail  can  be  ascertained. 

358.  Edwards  v.  Williamf,  5 Taunt  247.   Dutton  v.  Solomopson,  3  Bos.  Sc  Pull.  583.   Kits- 

^         y  sen 
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MOT. Price,  4Eatl,  147.  Letr  t.  Heatb.  S  Taunt. sou  Fry  ▼•  Maloobn,  4 Taunt. 705. 
Tidd't  Pnc.  171.  (9th  edit.]|| 

Bnt  in  actions  of  assault  and  battery^  scandalum  magnalunh  and  ^'^' ^^'^- 
for  other  personal  wrongs,  in  which  it  is  apparent  3ie  damages  f^'^^'  ^^^' 
will  exceed  the  sum  of  10/.»  the  courts  or  any  judge  of  the  court,  Brownl!  90. 
may  and  do,  on  good  cause  shewn,  give  leave  to  the  plaintiff  to  Sid.  1S3. 
sue  out  a  writ  with  the  clause  of  ac  etiam  biUa,  to  hold  the  Raym.  74. 
defeodant  to  .pecW  baiL  (a)  (^^^^ 

an  affidavit  of  the  facts.    ||See  CVMealy  v.  Newell,  8  East,  S64.    Imky  ▼.  Ellefsen,  2  East 

R.45J.I 

So  upon  an  affidavit  of  a  great  maihem^  and  that  he  intended  Sjd*  276.  Spe- 
to  declare  in  trespass^  the  court  ordered  a  special  latitat^  with  an  ^^dp^r  ciir. 
ac  etiam^  and  that  so  there  should  be  special  bail.  in  case  of  a 

notorious  battery.  Sid.  307.  —  So  in  case  of  a  foul  battery  af^ainst  a  man  and  his  servants. 
Comb.  57.  See  too  I  Black.  R.  1 92.  —  But  this  seems  to  be  discretionary  in  the  court ;  there- 
fore vide  Mod.  2. ;  special  bail  denied  for  putting  an  arm  out  of  joint;  and  otdcRoU.  Abr.  SS5. 
pL  14. 

.  In  debt  upon  a  bond  for  performance  of  covenants  (i),  the  Sid.  63.  (6)  So 
court  will  order  bail  according  to  the  (c)  breaches  assigned,  {d)  *  ^^^If^^ 

in  debt  upon  an  acoonnt.  2  Roll.  R.  5a.  Lev.  SOO.  (c)  And  the  measure  of  that  shall  be 
taken  from  the  plaintiflfs  oath.  Salk.100.  pi.  11.  Barnes,  109.  Say.  R.  109.  Dougl.449. 
[(<0  But  a  defendant  may  be  arrested  for  the  penalty  of  a  bond  conditioned  for  the  perform- 
ance of  a  promise  of  marriage,  Ac,  where  the  penalty  is  the  real  debt,  or  rather  in  nature  of 
stated  damages.  1  Wils.  59.  8  Burr.  1851.  Dou|^. 449.1;  ||and  see Stinton  v.  Hughes,  sTerm 
R.  13.  Wilday  v.  Thornton,  2  East,  409.  Holt's  N.  P.  Ca.  45.  n.||  *  This  must  mean  accord- 
ing to  breaches  stated  in  plaintiff's  affidavit. 

[So  in  debt  upon  bond,  conditioned  for  the  jMzym^n/  of  money.  Tidd's  Prac. 
though  the  penalty  is,  strictly  speaking  the  legal  debt;  yet,  as  ||i85.(9th 
it  is  now  considered  upon  the  statute  of  S  &  4  Ann.  c  16.  $  13.  ^^)il 
to'  be  merely  a  security  for  principal,  interest,  and  costs,  tlie 
defendant  cannot  be  holden  to  ball  for  more  than  the  sum  really 
doe  by  the  condition. 

In  trover^  the  defendant  may  be  arrested  of  course,  though  6  Mod.  14. 

the  action,  be  brought  for  uncertain  damages;  for  this  is  more  ^^^  ^^^^' 

an  action  of  property  than  a  tort."]  8.c!lM.335. 

Say  R.  255.  S.  C.  Cowp.  529.  Bat  it  is  said,  that  where  the  defendant,  being  a  custom-house 
officer,  was  arrested  in  an  action  of  trover  brought  a^nst  him  for  seizing  goods,  and  it  ap- 
peared bv  affidavit  that  there  was  a  reasonable  foundation  for  the  seizure,  that  the  goods  were 
deposited  in  the  king's  warehouse,  and  that  the  defendant  had  used  due  diligence  m  proceed- 
ing towards  a  condemnation  in  the  Exchequer,  the  court  ordered  common  bail  to  be  accq>ted. 
2  Bkick.  R.  1018.    I  Wils.  355.    Say.  55.  semb.  cont. 

I  But  by  the  rule  of  court  of  Hilary  term,  48  G.  S.  no  person  9  East,  325. 
can  be  held  to  special  bail  in  an  action  of  trover  or  detinue,  with-  ^^^£?"  .?^. 
out  an  order  made  for  that  purpose  by  the  Lord  Chief  Justice  S^^er  slnce'*^ 
or  one  of  the  Judges  of  the  Court.  the  rule,  see 

Tidd,  Append,  x.  §  85.  (9th  edit.)    ' 

An  affidavit  by  the  assignees  of  a  bankrupt  for  goods  of  which  ^^^}|°y.^' 
the  defendant  had  possessed  himself^  and  which  he  refused  to  JjJ|J[{|^%  g 
deliver  to  the  bankrupt  before  his  baakruptcy,   and  to  the  5^j, 
assignees  since  the  bankruptcy,  and.  had  converted  them  to  his 
use,  as  appeared  by  documents  as  deponent  believed,  was  held 
defective. 

G  g  3      '  An 
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Clarke  t  ^  affidaTit  in  trover  for  a  VSl  of  exchange  shoiild  state  die 

Cawthorne.      value,  and  that  the  bill  remained  dae  and  unpaid.  | 
7  Term  R.  021. 

Tidd's  Pk«c 
3S,  4  Burr. 

1996. 


[Where  there  have  been  matnal  dealings  between  the  paities, 
the  balance  is  considered  as  the  debt  at  law  as  well  as  in  equity.] 

I  Where  the  plaintiff  holds  the  ddendant  to  bail  for  the  amcHint 

dne  to  him,  without  giving  credit  for  the  items  on  the  other 

side,  it  is  an  arrest  wiuout  probable  cause  within  the  meaning  of 

the  4S  6. 3.  c.  46.  and  the  plamtiff  is  bound  to  pay  costs ;  aliter 

if  the  defendant  refuses  to  state  the  mutual  account  | 

259.    And  in  luch  case  an  action  fer  malieioiM  arreft  ini^  be  maintained.    Austin  v.  Deb- 
nam9SBam.ftC.i4i. 

In  an  action  of  debt  on  a  bond,  though  the  defendant  says 
it  was  by  duress^  or  on  an  usurious  contract,  yet  there  diall  be 
special  baQ,  for  the  merits  of  the  cause  shall  not  be  determined 
on  motion ;  neither  will  the  court  put  a  slur  upon  the  plidntiff's 
cause,  which  ought  to  come  down  fairly  to  trial,  without  pre- 
judice. 

80  in  an  action  for  money  won  at  play,  if  the  contract  be 
29S%]de^i  lawful,  as  being  under  lOOi,  the  defendant  must  put  in  special 

of  Gmmng.        l^^H-  («) 

{a)  There  are  few  cases  now  where  such  an  action  willlie;  andquery,  if  for  any  sum  amount- 
ing to  10^  on  games  mentioned  in  the  stat.  9  Ann.  c.  14.?  See  that  stat  and  the  sereral  actsof 
s  G.9.  cSS.,  ISG.S.  cSS.,  ISO. 8.  c.  19^ and  is6.8«  c.34.  See  too  Young  v.  Moore» 
S  Wils.  67. 


Dronefidd  v. 
Archer, 
5  Bam.  &  A. 
513.  Germain 
V.  Burrows. 
sTauntR» 


Salk.100. 

Fid^DoogJL 

449. 


Salk.  100. 


(h)  Almanzor 
V.  Davilacky 
1  Ld.  Raym. 
679.  Com.R. 
94.  S.  C. 
(c)  Turton  v. 
Hayesy  Stra. 


[8.  Whether  a  Drfendara  can  be  hdldm  to  BaU  Imce  ^ 

Cause  of  Action. 

R^ularly,  a  man  cannot  be  twice  arrested  for  the  same  cause: 
and  wis  rule  was  formerly  so  rigidly  adhered  to,  that,  where 
the  plaintiff  was  non-prossed  for  want  of  a  declaration,  he  could 
not  afterwards  arrest  the  defendant  in  a  second  action,  (b)  But 
a  different  doctrine  now  prevails ;  for  the  plaintiff  is  said  to  sufier 
,  enough  by  paying  costs  in  the  first  action,  and  therefore  ought 

iSchW?^"^  not  to  be  in  a  worse  condition  than  before.  (c)3 
Qiampreys,  1  Bro.  ft  B.  9SS.|| 

xS^Ch'  I  Where  the  phuntiff  is  nonsuited  for  a  variance,  or  for  not 

Ku^,^  ubitt.    \y^^g  ubig  tQ  prove  an  instrument,  he  may  bring  a  second  action 

and  arrest,  though  the  defendant  was  arrested  in  the  first. 

So  also  where  defendant  after  being  arrested  pleads  in  abate- 
ment the  nonjoinder  of  co-contractors,  he  may  be  afterwards 
arrested  jointly  with  them. 

And  where  the  defendant  on  being  arrested  gives  a  draft  or 
new  security  for  the  deb^  if  this  is  £shonoured  he  may  be  re* 
arrested. 

And  after  arrest  in  a  foreign  country  the  defendant  may  be 
arrested  here,  unless  it  appear  that  the  plaintiff  might  proceed 
as  beneficially  abroad. 


Salisbuiy  V. 
Whitehall, 
Udd,  17S. 

Tuckferdv. 

Maxwell» 

6TennR.59« 


Manle  V. 

Murray, 

7  Term  R.  470. 

Inday  V. 

EIlefien,9Bast,4SS. 


And 


(B)  In  what  Cases  Special  or  Common  Bail  is  required.  jA5 

And  ao  also  after  an  arre$t  on  a  n^  exeat  regno  in  this  country,  Musgrave  ▼. 
or  on  a  foreim  attachment  in  the  Lord  Mayor's  Court,  the  de-  J1|^„^  ^4 
fepdant  may  De  arrested  on  process  out  of  other  courts.  Wood  v. 

Thomson,  5  Taunt.  851. 
If  the  defendant  is  arrested  by  mistake  on  two  separate  writs,  Powell  v. 
in  separate  counties,  for  the  same  cause  of  action,  the  courts  will  ^ri/^^R^' 
enter  an  esroner^ftir  on  one  of  the  bail-pieces.  ^^^  ]  ^^  g^ 

BoUock  ▼.  Morris,  sTannt. 67.    Barnes  t.  Maton,  15 East,  S5l. 

If  the  plaintiff  becomes  bankrupt  after  arresting  the  defend-  Carter  v.  Hart» 

ant,  the  defendant  may  be  arrested  again  at  suit  of  the  assignees  ^  Chitt.  R. 

for  the  same  cause  of  action,  unless  £e  former  suit  were  brought  ^^^* 
by  the  assignees  in  the  name  of  the  bankrupt 

After  judgment  is  reversed  in  error,  a  party  may  be  legally  Cartwrij^ht  y. 

arrested  for  3ie  same  cause  of  action.  Keely,?  raiwt. 

192. 

And  if  the  defendant  is  discharged  from  the  first  arrest  in  Housin  v. 
consequence  of  an  act  over  which  the  plaintiff  has  no  control,  (as  ^^^^» 

the  alteration  of  the  warrant  by  the  sheriffs  officer,)  he  may  be  Z7^  a  ^ 

^    1        •     M  r  m         2io.  J  and  see 

arrested  agam.  g  Woodmeston  , 

V.  Scott}  1  New  R.  15.   Tidd,  175, 176.  (9th  edit.) 

[Where  the  bail  in  the  first  action  are  forsworn  and  insufficient,  Olmius  v.  De* 
the  court  will  permit  the  plaintiff  to  arrest  the  defendant  again  in  i^y>  ^  ^tra. 
a  second  action,  even  without  discontinuing.  ^^^^* 

Where  the  plaintiff,  havinff  mbconceived  his  action,  moves  to  (a)  Beliftnte  v« 
discontinue  upon  payment  ot  costs,  he  may  after  the  costs  are  Levy,  s  iStra. 
taxed  and  paid  (a)  take  out  a  new  writ  for  the  same  cause,  and  ^^^^^^^^ 
arrest  the  defendant  de  nowh  (i)  s  ^lk?38i. 

IMolliog  V.  Buckholsy  3  Maule  &  S.  153.  But  not  if  the  fint  arrest  is  grossly  n^igent  or 
vexatious.  Wheelwright  v.  Joseph,  5  Maule  6c  S.  95.  Archer  v.  Champneys,  1  Bro.  &  B.  289* 
Udd,  174.|| 

But  where  the  plaintiff,  not  liking  the  bail  in  the  former  Belchier  v. 
action,  obtainai  a  side-bar  rule  for  kave  to  discontinue  upon  Pd^'o^o^ 
payment  of  costs,  and  afterwards  proceeded  to  charge  the  de* 
Cendant  in  custody ;  the  court,  conceiving  this  to  be  a  trick,  dis- 
charged the  Bide*bar  rule ;  so  that  the  bail  stiU  continued  liable. 

And  wherever  the  second  action  appears  to  be  vesfoHom  (c),  or  ^)  ^^  ^* 

the  defendant  is  arrested  or  detained  in  custody  therein,  after  s£][^.i^. 

being  superseded  or  supersedahle  in  a  former  action  by  the  laches  {d)  809.  (rfVCham- 

of  the  plaintiff,  the  court  will  discharge  the  defendant  on  com-  bers  v.  Robin- 

mon  bail.     Nor  will  a  promise  to  pay  the  debt  {e)  subsequent  to  ^^^  ^m^ 

the  supersedeas  entide  the  plaintiff  to  require  special  bail.]  BranthwSte^' 

Hid.  943.  Hall  V.  Howes,  liUl.  1039.  Ca.  temp.  Hardw.  S44.  S.  C.  Cratchfield  v.  Seward^ 
9  Wils.  93.  Biandford  v.  Foot,  Cowp.  72.  (e)  Taylor  v.  Wasteneyes,  S  Stra.  ISIS.]  ||Daniei 
v.Dodd,  8  East,  334.|| 

BAnd  a  variation  in  the  form  of  action  (as  money  had  and  re-  Imlay  r.Ellef- 
ceived,  and  trover,)  will  not  entitle  the  plaintiff  to  a  second  arrest,  ^^  sE»st, 
if  the  substance  of  the  cause  of  action  is  the  same.|| 

[In  an  action  of  debt  on  a  judgment,  whether  after  verdict  or  s  Stra.  789. 
by  default,  the  defendant  cannot  be  arrested,  if  he  was  pre-  Newton  v. 
viously  arrested  in  the  original  action;  even  though  the  bail  in  Swynmer,Say, 

Og  4  that 
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(a)  Bowen  r.  that  action  have  since  become  insolvent  [a),  or  the  pkontiff  has 
Bamett,  IM.   released  them  by  declaring  in  a  different  county  (J),  or  the  de- 

i*6)aWila,95.*  ^®°^^°^  ^*s  surrendered  in  their  discharge,  or  obtained  a  super^ 
mt  tee  contr.*  sedeas.{c) 

De  la  Cour  v.  Read,  2  H.  Black.  R.  278.  {e)  2  Stra- 1039.  R.  H.  8  G.  2.  C.  B. ;  bat  aee  Cas. 
pr.  C.  B.  54. 

Ni^tiogale  T.  It  is  now  the  settled  practice  as  well  of  the  Court  of  K.B.  bs^ 
NSitin^e,  of  that  of  C.  P.,  to  hold  to  bail  in  an  action  on  a  judgment,  where 
i274Lewi8  V  ^^^  damages  and  costs  amount  to  lOL  or  upwards,  though  the 
Potti'e,  '  original  debt  or  demand  were  under  that  sum. 

4  Term  R.  570.  HThis  was  altered  by  the  4S  G.  3.  c.  46.  §  I .  and  now  by  7  &  8  G.  4.  c.  71 . 
no  person  shall  be  held  to  special  bail  where  the  original  cause  of  action  does  not  amoant  to 
20/«  exclusive  of  any  costs.|| 

SeUon'sPr.  So  it  is  now  said  to  be  the  practice  of  both  courts  to  hold 

49.  '       to  bail  in  an  action  of  debt  upon  a  judgment,  notwithstand- 

ing error  brought,  provided  no  bail  was  ^ven  in  the  original 
action. 

De  Balf  V.  Xn  an  action  on  a  recovery  in  a  foreign  court,  there  shall  be 

Js^T^?..    only  common  bail] 

Meluiv.Duke      ||  Where  the  defendant  was  arrested  in  this  country  on  an  in- 

**®^^^"*?j  strument  made  in  Finance,  and  which,  according  to  the  French 

138.  2  Eart:  ^^'  ^^  ^^  subject  his  person  to  arrest,  it  was  held  by  Eyre  C.  J. 

455.*  De  la  and  Rooke  J.  that  he  was  not  liable  to  be  arrested  upon  it  in 

Vegav.Vi*  England;  Heath  3.  dissentiente^  on  the  ground  that  though  a 

A  AH  ^1  ^""''  foreign  contract  was  to  be  construed  according  to  the  law  of  the 

The  awf  ^^'  ^o^^^try  where  it  was  made,  yet  the  remedies  upon  it  must  fol- 

tuprh^  in  low  according  to  the  law  of  the  country  where  the  defendant  is 

sstra.  1848.  sued ;  and  this  doctrine  of  Heaih  J.  is  now  confirmed,  and  the 

wasdecidedoa  ^ase  in  1  Bos,  &  Pull.  455.  overruled.!! 

the  ground  of  " 

the  recovery  abroad  Ijeing  for  unliquidated  damages,  and  the  affidavit  stating  it  as  a  judgment 

cr  decree,  and  the  court  did  not  say  how  it  might  be  in  case  of  a  money  dehi.  See  the  S5  G.3. 

c.  54.  §  28.  as  to  exemption  from  arrest  of  aliens  abiding  in  this  country,  who  quitted  theii 

country  by  reason  of  the  revolution  or  troubles  in  Fraiufe. 

Davies  v.  [In  an  action  on  a  judgment  of  an  inferior  court,  though  bail 

^^^K  b^-m"  ^^^®  given  in  the  ori^nal  action  below,  yet  defendant  may  be 
'   '  '    '  holden  to  special  bail,  because  no  bail  has  been  given  in  the 
superior  court  before.] 
l*^^^2Bn  «        BBut  it  is  otherwise  if  bail  were  given  before  in  another  supe- 
Purvis.  '      ™^  ^^^^'i 

Collins  V.  [Where  a  cause  in  which  the  defendant  has  been  arrested  is 

Powell,  referred  to  aj'bitrcUion^  and  the  arbitrator  awards  to  the  plaintiff 

UDanielv.  *  a  sum  exceeding^  lOZ.  ||now20/.||  the  defendant  may  be  arrested 
Dodd,  8  East,   again  in  an  action  upon  the  award.] 

R.  335.|| 

4.  Whether  Bail  be  required  in  Actions  on  Penal  StahdeSm 

Yely.  55.  On  a  penal  statute  the  defendant  is  not  holden  to  bail^  because 

sBrownl.  99j»  the  penalty  on  a  statute  is  in  the  nature  of  tijine  or  amercement 

set 
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set  on  the  party  for  an  offence  committed;  and  therefore  no  per-  Comyns,  75. 
son  ouffht  to  suffer  any  inconvenience  by  reason  of  such  law,  till  9?^/ j*  «*, 

1     .       *^     .  .  J    1.  1      "^  ff  ^  12  Mod.  231. 

ne  IS  convicted  of  the  offence.  Gjlb^  Hi8t.CP. 

37.  [Several  modern  statutes  expressly  require  bail.  5  Burr.  1569.  1  TermR.?05.]  [And 
where  an  acdon  is  brousht  on  a  remedial  statute,  as  on  the  statute  of  9  Ann.  c.  14.,  by  the 
loser  for  money  won  at  play,  the  defendant  may  be  holden  to  bail.  Turner  v.  Warren,  2  Stra. 
1079.  Andr.  70.  S.  C]  ||8a  also  on  the  stat*  4  G.  2.  c.  28.  for  double  value  of  lands  held 
over.    Wheeler  v.  Copeland^  5  Term  R.  364.|| 

5.  Of  Persons  who  are  not  required  to  put  in  Special  Bail. 

An  heir,  executor,  or  administrator  (a),  shall  not  be  holden  to  2  Brownl.  295. 

special  bail;  for  the  demand  is  not  on  the  persons,  but  on  the  ?^^'?^^\ 

assets  of  the  deceased ;  and  it  would  be  unreasonable  to  subject  ^^  ^[torac 

their  persons  to  an  ezecation  for  the  debt  of  another.  ^gg  plaintffl; 

and  it  was  pretended  he  was  entitled  to  have  special  bail  by  his  privil^e*  Sid.  62.  S.  P. 
per  curiam. 

So  if  there  be  a  judgment  against  an  executor  for  the  debt  de  Cro.  Jac.  352. 
bonis  testatorisj  and  for  the  damages  only  de  bonis  prqpriis,  he  may  y^  jF*^'  f  ^* 
brinff  error^  and  have  a  supersedeas,  without  giving  sureties  ac-  *  '  '^ 

cording  to  S  Jac  1.  c.  8. ;  for  though  the  words  of  the  statute 
are  ^neral,  yet  it  must  be  intendea  where  judgment  is  against 
the  defendant  himself,  upon  his  own  bond,  or  where  the  judg- 
ment is  general  against  the  executors ;  for  it  would  he  unreason- 
able they  should  find  sureties  to  pay  the  whole  out  of  their  own 
estate. 

Neither  is  an  executor,  administrator,  or  heir,  upon  the  re-  %}f'  ^' 
moval  of  a  cause  out  of  an  inferior  court,  obliged  to  put  in  bail.    345  ^gs       ' 

2  Jones,  S2«-  Slalk.  98.  pi.  4.  S.P.  eonU    Lit.  R.  81. 
[If  an  heir,  executor,  or  administrator,  personally  promise  and  Mackenzie  v. 
undertake,  in  writing,  to  pay  any  debt  or  legacy,  he*  is  liable  to  Mackenae, 
be  arrested  upon  it]  ^i^ 

So  if  there  be  a  devastavit  suggested  (i),  which  can  only  be  on  Lev.  145.  Sid. 
an  action  of  debt  on  a  judgment,  executors  and  administrators  ^f •  ^^'  ^^- 
must  find  special  baU.  fLlK' 

an  actual  deva»taimi  returned  by  the  sherifiy  or  at  least  g^rounded  on  an  affidavit.  Dunrett  v. 
Testard,  Carth.  264.  A  mere  suggestion  of  a  devastavit  is  not  sufficient.  llnd»]  Videnesid  of 
^jrecutort  and  Admmitraiort. 

An  attorney  or  other  officer,  whose  attendance  is  required  Mod.  10. 
in  the  court  to  which  he  belongs,  shall  not  be  holden  to  special 
bail. 

If  baron  and  feme  are  sued,  the  husband  must  put  in  bail  for  Ftd^tit.  Vanm 
both ;  but  if  the  husband  does  not  appear  upon  the  arrest,  the  andFemcj  and 
wife  must  file  common  bail  before  she  can  be  discharged ;  for  crofEliz  9'-o 
otherwise  the  plaintifiP  could  not  proceed  to  obtain  judgment  Qto.  Jac.  445.' 
Stile, 475.  Mod.s.  6Mod.l7.  Ld. Raym. 7.7.  Salk.ll5.pl. 4.  sStra.1272.  [Baroes»96.  iTerm 
R.  4SS.  1  H.  Black. 235.  1  Wils.  264.]  Hi  Bam.  &  A.  165.||  [If  the  coverture  be  doubtful,  or 
the  defendant  have  committed  any  fraud  in  order  to  procure  credit,  she  shall  not  be  discharged 
upon  motion ;  but  she  mustpleaid  her  covertur^  wnich  plea  must  be  in  abatement,  not  in 
bar.]  lIMilner  v.  Milnes,  8  Term  R.  651.  But  it  may  be  in  bar  if  the  feme  was  married  at 
the  time  the  cause  of  action  accrued,  or  mav  be  given  in  evidence  on  the  eeneral  issue. 
1  Camp.  6f .  2  Carap.  ll3.||  [Pearson  v.  Mary  Meadon,  2  Black.  R.  90S.  Partri^e  v. Clarke^ 
5Term  R:  194.  Holland  v.  Ereskine,  Barn.  lOO.  6  Mod.  105.  7  Mod.  10.]  — —  And  where 
one  partner  must  put  in  bail  for  another.    Mod.  45. 

U  Though 


4^8  BAIL  IN  CIVIL  CAUSES. 

Cookey.Fry,       IThougb  the  debt  be  aliability  of  the  wife  before  marriage^ 

1  Bani«  &  A.     ^j  ^^  husband  has  absconded,  still  the  wifi^  if  arrested,  is 

165.;  iedvide        ..^,    i  ^     j.     t  ^^  ^^ 

Robit»  T.        enUUed  to  discharge. 
Mfuon  in  C  P.,  1  Taunt.  254. 

Marshal  y  '^^^  ^^  *^  ^^  same  though  she  is  living  separate  from  her 

Rutton,    '       husband,  with  a  separate  maintenance. 

S  Term  R.  545.  Wardell  ▼.  Gooch,  7  East,  582.   Wi^Mon  ▼.  Serrei,  5  Taunt  307. 

Hookham  ▼.         ^^  though  she  is  divorced  a  tnensd  et  thoro. 

Chamberiy  J  Bro.  &  Bing.  92. ;  and  see  S  Bam.  &  C.  991. 

Marsh  V.  But  if  the  husband  is  civilly  dead,  or  has  atyured  die  realm, 

8  Bo^&'pull    ^^  ^  tran^orted  for  life  or  term  of  years,  or  has  not  returned  to 

2J1.  Sparrow'   ^f^l^nd  after  the  period  of  tranmortation,  or  is  an  alien  lesident 

V.  duTuthers,   abroad,  the  wife  may  be  sued  and  held  to  bail  as  a  feme  sole. 

2  Black.  R.  1197. 

Carrol  ▼.  However,  if  the  alien  husband  has  ever  lived  with  has  wife 

^£^^^27  De  '^  ^^^  country,  she  cannot  be  sued  alone  when  he  goes  to  the 
Gail&Bv'    ^   continent 

L'Aigle,   1  Bos.  ft  Pull.  557.    Franks  v.  De  la  Pienne,  s  Esp.  Oa.  587.    Kay  v.  Samei 

3  Campb.  122. 

Pitt  V.  Thomp.  If  the  feme  has  wilfully  deceived  the  plaintiff  by  misTquresent- 
iT'Collini  V  ^"S  herself  as  a  feme  sole,  the  courts  will  leave  her  to  plead 
Rowed,  1  New  coverture,  and  not  summarily  discharge  her ;  but  if  the  misrepre- 
R.  54.  sentation  is  undesigned,  they  will  disdiar|^  her. 

Pritchard  v.  The  drawing  or  acceptance  of  a  bill,  is  such  a  representatioo 

Cowlan,  of  herself  as  a  feme  sole,  as  induces  the  court  not  to  diadiarge 

j^^^°^^^^    her  summarilv,  unless  the  party  sning  knew  of  her  coveitare  at 
MtLsssT^  the  time  of  taking  the  bill. 
Holloway  v.  Lee,  8  Moo.R.  Sli. 

Jones  V  Lewis,      ^^^  ^^^  *PP^7  ^  ^cr  discharge  on  her  <$fm  affidavit  of 

«tif>rd.;'and       coverture.  || 

ieeridd,195.(9thed.j 

Buley  ▼.  Dil-        [If  a  bankrupt,  having  obtained  his  certificate^  conscientiously 

Ion,  2  Burr,  promise  to  pay  a  debt  contracted  previously  to  his  bankruptcy, 
^^h  f  the  cannot  be  arrested  thereon ;  tor  that  would  be  taking  ad- 

commisnon,  vantage  of  his  conscientiousness  to  use  it  against  oossdenee.  (a) 

2  Black.  R.  785.  Cowp.  824.,  or  certificate,  Dougl.  288.,  appear  to  be  firaudulent,  he  may  be 
arrested.  ||(a)  Thu  reason  is  unsatisfactory,  and  would  equally  shew  it  to  be  unconsdendous 
to  sue  upon  the  new  promise.  The  case  in  8  Burr,  is,  however,  confirmed  by  the  case  of  Peers 
V.  Gadderer,  1  Bam.  &  C.  116.;  but  see  Blackbourne  ▼.  OSeie,  a  Price*  .586.  Horton  v.  Mc^ 
gridge,  6  Taunt.  564.  coni^  the  court  there  considering  that  the  cause  of  action  being  in  the  new 
promise,  arose  subsequent  to  the  discharge.  By  the  late  Bankrupt  Act,  6G.4.  c.  16.  §  131., 
the  promise^  must  be  in  writing,  signed  by  the  bankrupt,  or  by  some  penon  authorized  in 
writing  by  him.|| 

Turner  v.  Insolvent  debtors  and  iugittves,  discharged  ander  insolwnt 

Sdiomberg,  acts,  cannot  be  holden  to  bail  upon  ^ub$eque$U  pronnses  to  pay 

nwu!!^^^^*  debts  contracted  bf/bre  the  time  prescribed  by  die  acts ;  hot  they 

jj^2[~''  ^'  may  for  debts  contracted  afterwards  (ft),  and  brfore  they  were 

3  Ma^le&  S.  actually  discharged.] 

595.  aA?.;  and  see  Peers  v.  Gadderer,  1  Bam.  &  C.  116.;  but  see  Hortoa  v.  Moggri4gi^ 
6  Taunt,  ses.  coiUJIi  (5)  Cowp.  527.  The  sheri£^  however,  is  not  bound  to  take  notice  of 
their  privilege,  Dougl.  671.  Nor  do  the  clauses  respectbg  fugitives  extend  to  persons  who 
have  constantly  resided  abroad.  1  Wils.  85.;  or  who  have  been  abroad,  merely  in  the  course 
of  thd^  trade,  and  not  for  the  purpose  of  avoidiiig  thdr  crcditon.    Say.  R«  506. 

6.  Where 
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6.  Where  Special  Bail  is  required  an  removing  a  Cause  md  of  an 

if^erior  Jurisdiction  before  Judgment* 

Upon  the  removal  of  a  cause  by  habeas  corpus  out  of  any  8alk.98.  pi.  4. 

inferior  court  into  the  courts  above,  though  the  sum  be  under  Vide  title 

\QL  la\  the  party  must  file  special  bail  {b\  so  dtat  the  plaintiff  ^'"f^^  '^. 

mav  nc^t  be  iTa  worse  conditio  than  he  was  in  the  court  below;  S'mZSj: 

and  the  reason  hereof  is,  that  those  inferior  jurisdictions  being  {a)Vide\9G,3. 

confined,  they  cannot  follow  the  debt  out  of  their  own  jurisdic-  c.  70. 

tion;  and  therefore  it  is  requisite  that  they  should  be  bail  who  D''^  ®  9:^' . 

Uve  within  their  precincts,  (c)  "  to  so/.r(")"8i^ 

if  the  cause  appeart  to  be  vexatious,  the  court  above  will  consider  the  quanium  of  the  sum  in 
which  bail  ou^ht  to  be  taken.  Solk  •  101.  pi.  15. 103.  3  Ld.  Raym.  767.  7  Mod.  9.  €  Mod. 
S4«.  S.P.  {^  If  bail  is  not  in  within  due  time,  a  procedendo  issues,  and  carries  the  cauae 
back  to  the  uuerior  court. 

If  a  cause  be  removed  by  habeas  corpus  out  of  the  Marshahea^  Salk.  97.  pi.  i. 
or  any  other  inferior  court,  and  the  bail  there  oflfer  to  be  bail  to  P^  HoUC.h 
the  action  in  the  court  above,  the  plaintiff  is  compellable  to  take 
them ;  because  he  might,  but  did  not  except  to  them  below. 

But  it  is  otherwise  where  the  cause  comes  out  of  London  ;  for  Comb.  1. 
the  sufficiencv  of  the  bail  there  is  at  the  peril  of  the  clerk,  and  Skin.  244. 
he  is  responsible  to  the  plaintiff;  so  that  the  plaintiff  had  not  the  PJ*^*  Salk.  97. 
liberty  of  excepting  against  them,  and  the  clerk  is  not  respon-  £}' V  f«\^!£ 
sible  for  their  deficiency  in  the  court  above,  though  he  was  in  &'s.328.Tidd's 
London.  Prac  403. 

(8th  edit.)|| 

If  a  cause  is  removed  out  of  an  inferior  court  by  &xAf 05  coiTTitf,  Cro.Jac.s65. 
and  new  bail  found,  and  after  in  the  same  term  it  is  remanded  Beston  and 
by  procedendo^  the  old  bail  shall  stand;  for  when  a  cause  is  ?^'^^' 
remanded  the  same  term  in  which  it  was  removed,  no  record  is  l^eresaid^that 
made  thereot  Brook,  M'ain- 

pnze,  96.,  and  Procedendo,  16.,  is  so  to  be  understood.  Moor,  SS6.  S.  C.  adjudged.  2  Bulst. 
S86,  887.  S.  G.  adjudged.  Roll.  R.  64.  S.C.  adjudged,  notwithstanding  the  old  bul  was  dia- 
chai^ged,  and  new  put  in;  the  new  bail  being  taken  off  the  file  and  made  void  the  same  term, 
while  the  record  was  in  the  breast  and  power  of  the  court.  Vide  Cro.  Jac.SOS.  and  Yelv.  ISO. 
adjudped  cent.  But  per  curiam^  it  is  there  said,  if  the  procedendo  were  delivered,  &c.  before 
bail  given  to  the  superior  court,  it  should  be  a  tupenedeas  to  the  heibeai  corpus,  and  the  old 
bail  should  stand. 

Otherwise  where  it  is  remanded  in  another  tenn«  Oro.  Jac.  363. 

Moor,  856.  pL  1  iss.  Roll. R.  64.  9  Bcdst.  S86.  S.  C.  and  S.  P.  fier  <wr.,  and  Skin.  S44.  pi.  9. 
S.P.,  where  it  seems  agreed  generally,  that  upon  such  removal  the  bail  below  are  dischaiged, 
for  they  declare  de  novo. 

But  where  a  replevin  by  plaint  was  sued  in  the  sheriff's  court  Skin.  344. 
of  London^  and  pledges  were  found  de  retomo  habend.  sij  &c.»  P^'  ^'  ^£^°i^' 
and  this  plaint  was  removed  aceording  to  their  custom  into  the  adjudged. 
mayor's  court,  and  after  into  the  King^  Bench  by  certiorari  s  and  s  show.  421. 
there  oyer  of  the  certiorari  being  demandedi  the  party  declared  ^85.  S.C.  ad- 
in  J3.  A,  and  upon  this  a  return  awarded;  and  upon  an  elongat,  '^^^^^'  Mulso 
returned  a  sdre facias  went  against  the  pledges  in  die  sheriff's  Fortal&sso. 
court  of  London:  the  question  was,  whether  this  cause  being  S. P. 
removed  by  certiorari^  the  pledges  in  the  inferior  court  were 
discharged  7  and  it  was  held  that  they  were  not. 

[By  Stat.  19  G.  3.  c.  70.  $  6.  no  cause  under  10/.  shall  be  re-  i^  0. 3,  c.  70. 
moved  into  any  superior  court,  unless  th&  defendant  who  shall  ^  ^' 

be 
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be  desirous  of  removing  it,  shall  enter  into  a  recognizance  with 

two  sufficient  sureties,  for  payment  of  debt  and  costs,  in  case 

judgment  shall  pass  against  him«] 
7&8G  4.  l|By  7&  8  6«4.c.  71.  all  the  provisions  of  19  0. 3.  c  70.  $6. 

c.  71.  are  extended  to  actions  in  inferior  courts,  under  20/.  and  all 

acts  authorizing  arrest  in  such  courts  for  causes  under  20^  are 

repealed.! 

7.  Of  putting  in  Bail  on  bringing  a  Writ  of  Error. 

3  Jac  1  c  8  ®y  *^®  ^  ^^^*  ^*  ^  ^'  ^^^  ^^  ^  enacted,   **  that  no  execution 

(a)  Made  per-  ^^  shsll  be  stayed  or  delayed,  upon  or  by  any  writ  of  error,  or 

petual  by  **  supersedeas  thereupon,  to  be  sued  for  the  reversal  of  any  judg- 

3  Car.  I.  c  4.  «  ment  given,  or  to  he  given,  in  any  action  or  bill  of  debt,  upon 

15  Car"  2  "  *"y  single  bond  for  debt,  or  upon  any  obligation  with  condi- 

8t.  s.  cs*.  *^  ^i<>^  ^'^^  ^^^  payment  of  money  only  (i),  or  upon  any  action  or 

par.  9.  enacto  '<  bill  of  debt  for  rent,  or  upon  any  contract  sued  in  any  of  the 

in  like  manner,  «  courts  of  Westminster  {c)y  counties  palatine,  or  great  sessions  in 

oition^shdl^e  "  Wales  ;  unless  such  person  or  persons  in  whose  name  or  names 

stayed  after  ^^  such  writ  shall  be  brought,  with  two  sufficient  sureties,  such 

verdict  and  <<  as  the  court  (wherein  such  judgment  is  or  shall  be  given)  shall 

judjgmentin  u  allow  of,  shall  first,  before  such  stay  made,  or  supersedeas 

se^j^  out°°  "  awarded,  lie  bound  unto  the  party  for  whom  any  such  judg- 

tithesy  actions  **  ment  is  or  shall  be  given,  by  recognizance,  to  be  acknowledged 

on  the  case  on  <<  in  the  same  court,  in  double  the  sum  adjudged  to  be  recovered 

any  promise  tt  ]jy  ^g  ^^  former  judgment  (d),  to  prosecute  the  said  writ  of 

cJ'monCT^  "  error  with  effect;  and  also  to  satisfy  and  pay  (if  the  said  judg- 

trover,  coVe-  ^^  ment  be  affirmed)  all  and  singular  the  debt^  damages,  and 

nant,  detinue,  <<  costs  adjudged,  or  to  be  adjudged  upon  the  former  judgment; 

md  trespass.^    tc  ^nd  all  costs  and  damages  to  be  also  awarded  for  the  same 
The  16  &  17      «   1  1     •        r  *•      »^ 

Car.  3.  c.  8.  delay mg  of  execuUon.'* 

par.  3.  extends  to  writs  of  error  on  judgments  after  verdict  in  dower  and  ejectment. 
iJSee  1  G.4.  C.87.  §  5.||  Carth.  121.  3Lev.275.  [{b)  The  19G.3.  c.70.  §5.  enacts, that 
no  writ  of  error  shall  be  brought  on  any  judgment  in  any  inferior  court  of  record  where 
the  damages  are  under  10/.,  unless  the  uarty  bring^^  it  shall  be  first  bound  with  two  sufficient 
sureties  (such  as  the  court  wherein  such  judgment  is  given  shall  allow  of)  unto  the  party  for 
whom  such  judgment  is  given  in  double  the  sum  adjudged  by  the  former  judgment,  to  pix>se- 
cute  the  said  writ  of  error  with  effect;  and  also  to  satisfy  and  pay,  if  the  said  judgment  be 
affirmed,  or  writ  of  error  be  non-pro/ d,Ji\\  and  singular  the  debt,  damages,  and  costs  adjudged, 
and  all  the  costs  and  charges  awarded  for  the  delay  of  execution.]  HAnd  by  7  &  8  G.  4.  c.  71. 
§  6.  the  provisions  of  this  statute  are  extended  to  all  actions  in  mrerior  courts  for  causes  of 
action  under  SO/,  exclusive  of  costs*  The  expresdon  **  causes  of  action,''  removes  the  doubt  as 
to  the  word  ** damages*'  in  the  former  statute.  2  Saund.  101.  i.||  {c)[A  bond  given  by  a  third  oer- 
son  as  a  security  for  the  poyment  of  a  sum  of  money  by  instsuments,  is  a  bond  conditionea  for 
the  payment  of  money  only  within  this  act.  Chauvet  v.  Alfray,  2  Burr.  746.  So  a  bond  con- 
ditioned for  the  payment  oif  money  according  to  the  true  intent  and  roeaninj^  of  an  indenture, 
or  for  the  payment  of  money  at  such  a  di^,  being  the  same  som  mentioned  m  a  certain  inden* 
ture,  is  a  bond  within  this  act.  Littleton  v.  Hanson,  Barnes,  98.  Desbordes  t.  Horsey,  S  Sbra. 
959.  But  a  bond  condidoned  for  the  performance  of  covenants  in  an  indenture,  in  whidk 
there  are  other  covenants  besides  that  i'6r  the  payment  of  money*  is  not  within  the  act.  Ger* 
rard  v.  Danby,  Carth.  28.  Show.l4.  S.C.  Comb.  105.  S.C.  A  bottomry  bond,  after  the 
contingencv  hath  happened,  is  in  every  respect  a  bond  for  the  pavment  of  money  only.  Pitt 
▼.  Coney,  Stra.  476.    A  bond  to  pay  so  much  money  as «/.  S,  shall  declare  to  be  doe  on 

account 


*  This  statute  does  not  extend  to  judgment  by  default  in  any  of  the  actions  specified^  nor 
doth  either  of  the  others.    ||But  the  6  G.  4.  c,  96.  $uprh^  extends  to  all  judgments.]) 
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account,  is  within  the  act ;  for  though  the  sum  be  uncertain  at  the  time  when  the  bond  was 
entered  into,  it  is  ascertained  at  the  time  of  brining  the  action.    Dean  and  Chapter  of  St. 
piuil  Y.  Capelly  1  Lev.  1 17.  l  Kebb  613.  690.  S.  C.  But  a  bond  to  pay  for  so  much  beer  as  shall 
be  delivered  to  «7.5.,  not  exceeding  100/.  is  not  so,  for  here  the  sum  is  uncertain,  and  rests 
upon  a  quantum  mertiU,  Thrale  v.  Vaugban,  2  Stra.  1190.    Where  a  defendant  had  confessed 
judgment  in  an  action  upon  a  bond  conditioned  for  payment  of  money  only,  and  afterwards 
debt  was  brought  upon  that  judgment,  and  judgment  obtained  thereon,  it  was  ruled  that,  in 
a  writ  of  error  upon  this  second  judgment,  bail  was  not  requisite  ;  that  this  was  casus  omissus 
out  of  the  act,  wnich  was  to  be  taken  literally,  and  not  extended  by  construction.    Bidleson  v. 
Whytel,  3  Burr.  1545.     1  Black.  R.  506.  S.C.    So  it  seemeth  that  bail  is  not  requisite  on  a 
writ  of  error  in  parliament  upon  a  judgment  in  B,  B,  in  an  action  of  debt  on  a  recognizance 
in  error.    Trinder  v.  Watson,  3  Burr.  1566.    See  the  case  of  Christy  v.  Manucaptors  of 
Anstnither,  8  Mod.  237.]    (c)  On  this  statute  it  hath  been  adjudged,  that  judgment  on  an 
itmmnl  computasset  was  not  an  action  founded  on  such  a  contract  as  comes  within  it. 
sBulst.  S3,    Yelv.227.    So  of  a  debt  due  b^  arbitration.    Ibid,  per  cur,    ||See  the  cases 
on  the  statutes  collected,    Petersdorf  on  Bail,  454.     But  it  is  needless  to  pursue  them, 
since  the  6  0. 4.  c.  96.  has  rendered  \m\  in  error  necessary  in  all  judgments  in  personal 
actions.||    [((2)  In  error  on  a  judgment  upon  debt  on  bond^  the  bail  need  be  bound  only  in  the 
sura  recovered,  for  that  is  double  the  sum  due.    Moor  v.  Lynch,  1  Wils.  213.    It  is  obvious 
firom  the  nature  of  this  recognizance,  that  the  bail  in  error  have  not  the  alternative  of  sur- 
rendering the  principal;  and  therefore  though  the  principal  become  a  bankrupt,  and  be  dis- 
charged by  his  bankruptcy,  yet  the  plaintiff  may  have  recourse  to  them.   Southcote  v. 
Braithwaite,  1  Term  R.  624.]    ||And  so  also,  though  the  principal  be  taken  on  a  ca,  sa.  and  in 
custody,  the  bail  may  be  proceeded  against  on  their  recognizance.    Perkins  v.  Petit,  2  Bos.  & 
Pull.  440.    And  if  the  plaintiff  in  error  nonpros  his  own  writ  of  error,  the  recognizance  will 
be  forfeited.    Dickenson  v.  Heseltine,  2  Maule  &  S.  210.|| 

II  And  now  by  6  G.  4.  c.  96.  intituled  *^  An  act  for  preventing  6  G.  4.  c.  96. 
frivolous  writs  of  error,"  it  is  enacted,  that  on  any  judgment 
hereafter  to  be  given  in  any  of  the  said  courts  in  am/ personal 
iiction,  execution  shall  not  be  stayed  or  delayed  by  writ  of 
error  or  supersedeas  thereupon,  without  the  special  order  of  the 
court  or  some  judge,  unless  a  recognizance  with  condition, 
according  to  the  statute  SJac.  1.  c.8.  be  first  acknowledged 
in  the  same  court. 

It  is  settled  that  the  statutes  as  to  bail  in  error,  only  apply  to  Baring  v. 
writs  of  error  brought  by  defendants  below,  and  not  to  error  Christie, 
brought  by  a  plaintiff  below  on  a  judgment  for  the  defendant.  ^  ^'»  ^^\a 
A  person  who  is  plaintiff  both  below  and  above  need  not  ffive  f "  ^%iu^ 
badmerror.il  ioJEast,2. 

iDow.  &Ry.is4. 

If  A.  becomes  bail  for  B.  in  an  inferior  court  (a),  and  there  Cro.  Jac  94. 
judgment  is  given  for  jB.,  and  thereupon  the  plaintiff  brings  a  f^^*^' J[*?M' 
writ  of  error,  and  that  judgment  is  reversed,  and  judgment  given  i^sAn  the 
for  the  plaintiff  against  jB.,  the  bail  is  liable ;  for  when  the  first  Portmote 
judgment  is  reversed,  it  is  as  if  that  judgment  had  never  been,  court  of  the 
and  as  if  at  the  first  the  principal  had  been  condemned  in  the  ^^\  of  Chester, 
inferior  coart  ^^^"^ 

given  for  B.,  and  upon  a  writ  of  error  before  the  justices  of  the  great  sessions  of  the  county  of 
Chesiery  that  iudgment  was  reversed ;  and  after,  upon  a  writ  of  error  in  B^  R,  both  judgments 
were  reversed ;  and  it  was  adjudged,  that  the  plaintiff  should  recover  50/.  damages,  &c.,  and  it 
was  urged,  that  A.  was  not  liable ;  for  by  the  reversal  there  is  no  judgment  in  the  inferior 
court  against  B.j  and  took  a  difference  where  the  judgment  of  the  inferior  court  is  affirmed, 
and  where  reversed.    2  Jones,  96.  adjomatur. 

If  A.  brings  a  writ  of  error  upon  a  judgment  obtained  against  Cro.  Jac.40s. 

him,  and  according  to  the  3  Jac  1.  c.  8.,  B.  enters  into  a  recog-  "^i"^"  *?^ 

nizance,  conditioned  that  A.  shall  prosecute  his  writ  of  error  juAredwiiout 

with  effect,  and  if  judgment  shall  be  affirmed  that  he  shall  pay  argument. 

the 
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Moor,  857,  the  condemnation,  4rc.  after  the  judgment  is  a£Srmed,  B.  cannot 

^^'d  S^P  ^d  ^^^^^  ^*  ^^®  principal,  for  this  manucaption  is  not  to  render  the 

j^udged  per  "  ^^7  ^ut  to  pay  the  debt. 

totatn  curiam.  It  is  now  the  known  and  established  doctrine. 

Roll.  Abr.  335.  If  judgment  be  affirmed  upon  a  writ  of  error  in  the  Exchequer- 
Cro.  Jac.  656.  chamber  (a),  no  execution  shall  go  against  the  bail  in  the  original 
&  P.  adjudged,  action  for  the  costs  occasione  diUitiotm  executioniSf  and  the  party 
Cro.'EUz.587.  ™'S^^  ^^^^  compelled  the  defendant  in  error  to  put  in  bail, 
(a)  In  a  tcire  *  pursuant  to  the  statute  S  Jac.  1.  c.  8. 

facioi  upon  a  recognizance  against  bail,  the  defendant  pleaded  a  writ  of  error  brought  by  the 
prindpal ;  and  per  cur, — ^Tiiis  is  no  plea*  for  the  writ  of  error  upon  the  principal  judgment  doth 
not  affect  the  recognisance.  But  per  HoU  C.  J^ — ^I  have  known  an  attachment  i^nst  a  town- 
clerk  for  proceeding  in  an  inferior  court  after  a  writ  of  error  here ;  but  I  never  took  it  to  be 
right.    Comb.  295.* 

*  Where  error  is  brought,  the  court,  on  motion^  will  stay  proceedings  against  the  bail,  on 
terms,  according  to  the  nature  of  the  case ;  t.  e.  if  th^  are  in  time  to  surrender  the  principal, 
on  engaging  to  pay  debt  and  costs,  or  surrender  withm  a  specific  time  after  affirmance.  If 
too  late  to  surrender,  then  on  engaging  to  pav  debt  and  costs  within  a  limited  dme  after 
affirmance,  if  the  judgment  shall  be  affirmed.  ||And  the  costs  of  the  writ  of  error,  where  there 
are  no  bail  in  error.  Buchanan  t.  Alders,  3  East,  £46.  Copous  v.  Blyton,  lNewR.67. 
Sprang  v.  Monprivatt,  11  East,  516.   Kershawv.  Cartwright,  5Burr.R.2Sl9.|| 

Salk.  97.  pL  2.  ^^  ^^^^  ^^  ^  bond  in  C.  B.  and  judgment  for  the  plaintiff, 

TuUy  and  error  was  brought  in  B,  2Z.,  and  bail  put  in  according  to  the 

Richardson.  statute,  and  judgment  affirmed  thereupon,  error  was  nought 

sioi^  7^°d  "*  parliament  (6),  and  the  derk  of  the  errors  refused  to  allow 

i2o'.  8  Mod.  ^^^  ^^^^>  unless  the  party  would  give  a  new  recognizance.    It 

79.  (b)  Vide  was  objected,  that  it  was  not  required  by  S  Jac.  1  •  c.  8.    But 

sBubt.162.  per  aar. — The  first  recognizance  does  not  include  payment  of 

^^^  tT V"  ^^^  *®  ^  assessed  in  ttie  House  of  Lords,  and  these  costs 

not  to  be  ought  to  be  paid,  and  therefore  a  new  recognizance  ought  to  be 

bailed  on  given  within  the  intent  of  the  statute ;  and  it  is  not  the  business 

bringing  a  writ  of  this  court  to  examine  whether  bail  was  put  in  upon  the  first 

^imnl^b^^  writ,  for  the  want  of  that  docs  not  hinder  the  process  of  the  writ 

caufe  of  the  ^  error,  but  only  makes  it  no  supersedeas* 
unoertunty  how  long  the  parliament  may  continue. 

Cro.  Jcc.  IDS.  If  there  is  a  judgment  in  B*  22.,  and  the  defendant  is  taken  in 
Cra  Elis.  751.  execution,  and  after  brings  error  in  the  Exchequer-chamber,  and 
B.  isf  ev*^  ^^®  record  is  removed,  he  cannot  be  bailed  m  B.  R.  (c),  beoiuse 
attorney  who  there  is  no  record  there;  nor  can  he  be  bailed  in  the  Exchequer- 
shali  sue  out  chamber,  for  they  have  authority  only  to  affirm  or  reverse  the 
any  writ  of  judgment 
error  on  any     •*     ® 

judgment  of  this  court,  returnable  in  the  Exchequer-chamber,  shall  ibrdiwith  allow  sndi  writ 
of  error  with  the  clerk  of  the  errors  of  this  court  for  the  time  brag;  and  in  case  where  soe- 
dal  bail  shall  be  required,  if  the  plaintiff  upon  such  writ  of  error  do  not,  within  four  days  after 
allowance  thereof,  put  in  special  bail  thereon,  the  plaintiff  in  the  acdon  may  proceed  to  take 
out  execution  notwithstanding  such  writ  <^  error ;  and  where  special  bail  is  put  in,  the  plain- 
tiff  or  his  attorney  must  foithwith  give  notice  th^eof  to  the  defendant  in  error,  or  his 
attorney ;  and  if  the  defendant  in  error  do  not  except  asainst  such  bail  within  twenty  days  after 
such  notice  dven,  such  bail  shall  be  allowed.  By  a  rule  in  C.  B.,  Mich.  6  G.  3.,  in  all  cases 
where  bail  shall  be  filed  on  writs  of  error,  such  bail  shall  be  perfected  within  four  days  after 
exception  taken  thereto ;  or  in  defonlt  thereof  the  derk  of  the  errors  of  thu  court  shall  «o»- 
jpror  such  writ  of  error.* 

•  The  allowance  of  a  writ  of  error  before  execution,  is  of  itself  a  superMcdeat  to  exe- 
cution ;  and  I  conceive  the  court  would  set  aside  the  execution,  if  executed  after  allowance  of 

a  writ 
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a  writ  of  error,  though  there  was  not  any  notice  gi?en.  The  intent  of  notice  is,  to  subject  the 
attorney  for  the  defendant  in  error  to  an  attachment,  if  he  should  dare,  after  notice,  to  levy  an 
execution. 

Upon  a  writ  of  error  of  a  judgment  in  Ireland^  the  record  PAlm.  S86. 
being  removed  in  B.  R^  the  court  took  bail  here,  and  sent  H  '^^  JT"*  ®^ 
directions  to  have  the  defendant  set  at  liberty  there.  kJr  in /?«! 

land  to  the  K.  B.  in  England  is  abolished.   25  G-  s.  c.  28.  §  2.|| 

|The  words  " wiVA  sureties^*  in  the  SJac.  1.  c,8.  are  con-  Dixon?, 
stnied  to  mean  by  sureties;  and  therefore  the  plaintiff  in  error  5*f??}  ^®®'' 
need  not  join  in  the  recognizance.  ^^^' 

A  recognizance  of  bail  in  error  for  less  than  double  the  Ready, 
amount,  does  not  operate  as  a  supersedetis  $  and  the  court  will  Cooper, 
not  permit  the  bail-piece  to  be  amended  by  enlarging  the  pe*  pj?,?"'-^^^- 
nalty  in  order  to  defeat  an  execution  sued  out.  Browne^*  ^ 

Chitt  R.  105. ;  and  see  P^ersdorf  on  Ba9, 462. 

In  ejectment,  the  plaintiff  in  error  may  enter  into  the  recog-  Keene  v. 
nizance  himself,  pursuant  to  16  &  17  Car.  2.  c.  8.  §S.;   or,  ^^'^°°' 
according  to  a  reasonable  construction  of  the  act,  he  may  pro-  Barnln,  i(^. 
core  two  responsible  persons  to  become  bail  for  him.     And  the  7  Taunt  427. 
sum  is  in  K.  B.  generally  double  the  improved  rent,  and  the  A^  to  putting 
single  costs  of  the  ejectment ;  but  in  C.  P.  the  recognizance  is  P  *?^^^^^* 
taken  in  two  years'  rent  or  profits,  and  double  costs.  |^r  seePe- 

tersdorf  on  Bvl,  464.,  and  the  cases  there  collected. 

Bail  in  error  in  ejectment  are  not  chargeable  with  mesne  Doev.  Rey- 
profits,  unless  the  amount  has  first  been  ascertained  on  a  writ  of  i^G^gi^*"^® 
enquiry  pursuant  to  the  16  &  17  Car. 2.  c  1.  $4.|| 

8.  Common  Bail^  in  HBtud  Cases  necessary. 

The  filing  of  common  bail  is  necessary,  that  it  may  appear  n    ,_^      ^. 
that  the  court  had  conusance  of  the  cause.  want  oH^k 

error,  vide  title  Error,  and  Hob.  264. 

[Common  bail  in  K.  B.  is  Altered  on  a  piece  of  parchment, 
called  a  bail-piece,  with  a  triple  sixpenny  stamp,  and  filed  with 
the  derk  of  the  common  bails ;  who,  by  a  rule  of  Easter^  SO  6. 3. 
8  Term  R.  660.,  is  to  mark  the  bail-pieces  numerically  as  they 
are  received.] 

If  a  prisoner  be  discharged  for  want  of  being  declared  against  nde  Salk.  ss. 
within  two  terms  [a\  or  upon  nonprossing  the  plaintiff,  or  if  he  pi.  5.  and  the 
surrender  himselt  in  discharge  of  his  ImiI,  and  is  not  charged  ^w^  ^ j*  ^' 
within  two  terms ;  in  all  these  cases  he  must  file  common  Ixiil,  uTidd's  Prac. 
that  it  may  appear  by  the  acts  of  the  court  that  he  was  actually  375.  (sth  ed.j| 
in  court  when  discharged.  (a)  Formerly 

three  terms.  Cro.  Jac.  620. 

Bv  the  rules  of  fi.  A  no  attCHmqr  ahall  be  compelled  to  appear  ?\?^vJf  ^ 
or  file  common  bail  for  any  defendant,  unless  such  attorney  bath  ^  if  the 
by  a  note  1ft  writing  under  his  hand  undertaken  so  to  do  (fr),  and  court,  on  mo- 
such  note  produced  by  the  plaintiff^s  attorney ;  but  if  any  attor*  tion,  will  not 
ncy  hath  accepted  a  warrant  to  appear  for  the  defendant,  (which  «>rop«l  an  ap- 
warrant  be  in  nowise  revoked,)  or  hath  subscribed  the  same,  and  S^  u^dcr-* 
do  not  cause  bail  to  be  filed  accordmgly,  such  attorney  shall  be  takings  unless 

compelled 
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in  particular  coitipelled  to  file  common  bail  of  the  proper  term  (c),  and  take  a 
cases  ?  declaration  and  plead  to  the  same ;  or,  in  default  of  pleading, 

|l2 Chit.Rj^6.||  judgment  may  b^  entered  by  default,. if  rules  for  pleading  have 
n4.^!  ^^^  P^®" '  ^^^  ^^^^  ^'^®  default  of  the  defendant  or  his  attorney 

(c)  By  the        shall  not  tend  to  the  plaintifPs  prejudice, 

5  W.  &  M.  c  21.  §3.  the  defendant  shall  cause  an  appearance  or  common  bail  to  be  entered 
or  filed  within  eieht  days  after  the  return  of  the  process,  or  penalty  of  5l,  to  be  paid  to  the 
plaintiff^  for  which  the  court  shall  immediately  award  judgment,  and  the  plaintiffmay  take  out 
execution.    5  Mod.  392.   2  Stra.  737. 

12  G.  1.  c  29.  [Before  the  statute  of  12  G.  1.  c.  29.  common  bail  could  only 
But  common  have  been  filed,  or  a  common  appearance  entered  by  the  defend- 
bail  thus  filed  ant,  or  his  attorney.  But  now,  by  that  statute,  as  altered  by 
is  not  Jijc'}  »^  5  G,  2.  c,  27.,  "  if  the  defendant,  having  been  served  with  pro- 
wg  tl^  de-  "  ^^^^9  ^^^^^  ^^^  appear  at  the  return  thereof,  or  within  eight 
fendant  into  **  days  after  such  return,  the  plaintiff,  upon  affidavit  of  the  ser- 
court  as  to  ^  «  vice  of  such  process,  made  before  a  judge,  or  commissioner  of 
warrant  deli-  ^  a  ^^g  court  for  taking  aflSdavits,  or  before  the  proper  oflBcer  for 
i^on  by  the  "  entering  common  appearances,  or  his  deputy,  (which  affidavit 
bye;  and  "  shall  be  ti]ed  gratis^)  may  enter  a  common  appearance,  or  file 

therefore  to  «  common  bail  for  the  defendant ;  and  proceed  thereon,  as  if 
prevent  mis-  u  g^jj^  defendant  had  entered  his  appearance,  or  filed  common 
SrdJ^'       "  bail."3 

written  on  the  bail-piece,  "  filed  according  to  the  statute.*'  2  Stra.  1027.  Cas.temp.  Hardw. 
207.  Bail  filed  under  this  act  must  be  filed  o/*  the  term  in  which  the  writ  is  returnable ;  if  of  a 
tubteqttent  ierm^  the  cause  is  out  of  court.  Eldgar  v.  Farmer,  Ca.  temp,  liardw.  138.  Smith  v. 
Painter,  2  Term  R.  719.  Common  bail  may  ^  filed,  or  a  common  appearance  entered,  by  the 
plaintifi''s  attorney,  without  his  entering  or  filin^of  record  a  memorandum,  or  minute  of  his 
warrant,  pursuant  to  the  25  G,3,  c.  80.  §  28.  But  the  defendant's  attorney  must  not  plead 
or  carry  on  any  further  proceedings  in  the  action  until  such  memorandum  or  minuU  shall  have 
been  delivered  to  the  proper  officer  to  be  entered  or  filed  of  record  according  to  the  direc- 
tions of  the  23d  section  of  that  act.    {[Tidd's  Prac.  247.  (8th  edit.)|| 

7&G.4.  a7i.  II  And  now,  by  the  statute  7  &  8  G.  4.  c  71.  $5.  reciting  that 
$  ^*  the  provisions  of  the  said  acts  authorizing  plaintifis  in  default  of 

appearance  of  defendants  to  enter  a  common  appearance  or  file 
common  bail  as  therein  directed,  are  not  deemed  to  extend  to 
proceedings  by  original  and  other  writs,  whereupon  no  capias  is 
issued,  and  that  it  is  expedient  to  extend  the  provisions  of  the 
said  former  acts  to  such  proceedings,  it  is  enacted,  that  in  all 
cases  where  the  plaintiff  or  plaintifis  shall  proceed  by  original  or 
other  writ,  and  summons  or  attachment  thereupon,  or  by  subpoena 
and  attachment  thereupon,  in  any  action  at  law  against  any  per- 
son or  persons  not  having  privilege  of  parliament,  no  writ  of  dit- 
tringas  shall  issue,  for  default  of  appearance,  but  the  defendant 
or  defendants  shall  be  served  personally  with  the  summons  or 
attachment,  at  the  foot  of  which  shall  be  written  a  notice, 
informing  the  defendant  or  defendants  of  the  intent  and  meaning 
of  such  service,  to  the  effect  following :  — 

^^  C  JD.  [naming  the  defendant^  you  are  served  with  this 
<^  process  at  the  suit  of  A.  B^  [naming  the  plaintiff  or  plaintiffii'] 
^^  to  the  intent  that  you  may  appear  by  your  attorney  in  his 
"  majes^s  court  of  ,  at  Westminster^  at  the  return 

^^  hereof  being  the  dayof        ■  ,  in  order  to  your 

*"  "  defence 
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^'  defence  in  this  action:  and  take  notice,  that  in  default  of  your 
*^  appearance,  the  said  A.  B.  will  cause  an  appearance  to  be 
*<  entered  for  you,  and  proceed  thereon  as  if  you  had  yourself 
<<  appeared  by  your  attorney.''  But  in  case  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  court,  or,  in  the  vacation,  of  any 
judge  of  the  court  from  which  such  process  shall  issue,  or  into 
which  the  same  shall  be  returnable,  that  the  defendant  or  de- 
fendants could  not  be  personally  served  with  such  summons  or 
attachment,  and  that  such  process  had  been  duly  executed  at  the 
dwelling-house  or  place  of  abode  of  such  defendant  or  defend- 
ants, that  then  it  shall  and  may  be  lawful  for  the  plaintlfiP  or 
plainti£&,  by  leave  of  the  court,  or  order  of  such  judge  as  afore- 
said, to  sue  out  a  writ  of  distringas  to  compel  the  appearance  of 
such  defendant  or  defendants,  and  that  at  the  time  of  the  ex- 
ecution of  such  writ  of  disiringaSf  there  shall  be  served  on  the 
defendant  .or  defendants,  by  the  officer  executing  such  writ,  if 
he,  she,  or  they  can  be  met  with ;  or  if  he,  she,  or  they  cannot 
then  be  met  with,  there  shall  be  left  at  his,  her^  or  their  dwelling- 
house,  or  other  place  where  such  distringas  shall  be  executed,  a 
written  notice^  in  the  following  form :  — 

**  In  the  court  of y  ^specifying  the  court  in  which 

*<  the  cause  shall  be  depending^"]  between  A.  B.  plaintiff,  and 
*'  C.  D.  [naming  the  parties,']  Take  notice,  that  I  have  this  day 
^*  distrained  upon  your  goods  and  chattels,  for  the  sum  of  forty 
^^  shillings,  in  consequence  of  your  not  having  appeared  by  your 

**  attorney  in  the  said  court  at  the  return  of  a  writ  of , 

**  returnable  there  on  the day  of ;  and  that  in 

*^  de&ult  of  your  appearing  to  the  present  writ  of  distringas^  at 

**  the  return  thereof^  being  the day  of ^  the  said 

^  A.  J3.  wiU  cause  an  appearance  to  be  entered  for  you,  and  pro- 
**  ceed  thereon  as  if  you  had  yourself  appeared  by  your  attorney. 
«  E.  R  Ithe  name  of  the  shei4ff's  cfficer.T 

•*  To  C  JD.,  [the  above-named  defendant."^^ 

And  if  such  defendant  or  defendants  shall  not  appear  at  the 
return  of  such  original  or  other  writ,  or  of  such  distringas^  as 
the  case  may  be,  or  within  eight  days  after  the  return  thereof, 
in  such  case  it  shall  and  may  be  lawful  to  and  for  the  plaintiff 
or  plaintifis,  upon  affidavit  being  made,  and  filed  in  the  proper 
court,  of  the  personal  service  of  such  summons  or  attacnment, 
and  notice  written  on  the  foot  thereof  as  aforesaid,  or  of  the  due 
execution  of  such  distringas^  and  of  the  service  of  such  notice, 
as  is  thereby  directed  on  the  execution  of  such  distringas^  as  the 
case  may  b^  to  enter  a  common  appearance  for  the  defendant  or 
defendants,  and  to  proceed  thereon  as  if  such  defendant  or  de- 
fendants had  entered  his,  her,  or  their  appearance,  anv  law  or 
usage  to  the  contrary  notwithstanding;  and  that  such  affidavit  or  g^^  ym^  lu, 
affidavits  may  be  made  before  any  judge  or  commissioner  of  (gth  ed.)  ^ 
tbecourtootof  or  into  which  such  writs  snail  issue  or  be  return- 
able, authorized  to  take  affidavits  in  such  court,  or  else  before 
the  proper  officer  for  entering  common  appearances  in  such 
court,  or  his  lawful  deputy ;  and  which  affidavit  is  thereby  di- 
rected to  be  filed  gratis.  I 

Vol.  I.  H  h  In 
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Salk.99.  pLs.      ^^  ^°  action  upon  a  recognizance  of  bail,  or  upon  a  baS  or 
Carth.  519.      replevin  bond,  common  bail  only  shall  be  filed. 

Holt,  127.  pi.  1 .     12  Mod.  320.  380.  R.  M.  8  Ann. 

2  Show.  249.         A  judgment  in  ejectment  against  the  casual  ejector  is  erro- 

pl.  25.5.,  and     neous,  unless  a  latitat  was  sued  out,  and  common  bail  filed  for 

such  ajiid!:-      1  •       /  \ 

nient  actuillv    "im.  (a; 

set  aside,    (a)  This  is  not  now  law.    If  iudgment  goes  against  the  casual  eiector  diere  is  not 

any  defendant  in  court  to  bring  error,    if  the  tenant  or  landlord  appears^  he  enters  into  the 

common  rule  to  confess  lease,  entry,  and  ouster,  and  instantly  plaids  the  general  issue.    The 

declaration  in  ejectments  is  in  the  nature  of  process  only.    UAdams  on  Ejectment,  SSl.Q 

2f  ^  R  T^'w       ^^^  ^  necessary  to  authorize  judgments  by  warrant  of  at^ 
&  M  torney,  default,  or  turn  sum  informatus.2 

(C)  Where  Bail  shall  be  said  to  be  put  in  regularly : 

and  herein, 

L  Of  the  Manner  of  putting  in^  excqfting  tOf  andjusiifying  BaiU 

Snik.  98.  Ti^  ^^  printed  rules  of  the  courts,  every  attorney  who  shall 

6  Mod.  24,25.  appear  for  any  defendant  in  any  action  in  which  special  bail 

VS^idetuprii.  is  not  required,  shall  duly  file  common  bail  for  such  defendant, 
^oihillA^T^  of  the  term  of  which  he  appears  (ft),  and  give  notice  thereof  to 
este  is  thus^  ^^  plaintiff  or  his  attorney ;  and  where  special  is  required  and 
lated  by  Glynn  put  in  be  bene  esse  (c),  before  any  jud^e  or  commissioner  on  a  cepi 
C.J.  *«Abi-  corpus^  the  defendant's  attorney  shffll  forthwith  give  notice  (d) 
he  'Hi'"  '*^*  thereof  in  writing  to  the  pldntiff  or  his  attorney,  and  of  the 
M  arrested'a  names  of  such  baO,  with  their  additions  and  places  of  habitation ; 
^  man  for  a  and  if  no  exception  be  taken  to  such  bail,  and  entered  in  the 
**  large  debt,  judge's  book  within  twenty  days  after  such  notice  (^),  then  upon 
•"  b^u"^!"^^**  °"^  thereof  made,  for  which  no  fee  is  to  be  taken,  such  bail 
«  tice  J^irA-  ^^  ^  ^'^  >  ^^^  ^^  special  bail  shall  be  put  in  before  any  judge 
"  arcbon^  who  de  bene  esse,  on  any  writ  of  habeas  corpus  or  certiorari^  and  no 
II  took  it  in  rule  for  better  bail,  or  exception  taken,  or  entered  in  the  judge's 
„  a  d*^th"^'  book,  against  the  bail  so  put  in,  within  twenty-eight  days  after 
"  being  insuf-  Pitting  in  such  bail,  then  such  bail  shall  be  filed  by  the  defend- 
"  ficlent,  the  ant's  attorney  after  the  end  oF  the  said  twenty*eight  days. 
**  bishop  represented  the  matter  to  parliament,  and  prayed  their  remedy  for  it;  a|M>a 
**  which  it  was  enacted,  that  no  bail  taken  before  a  judge  in  his  chamber  should  bind 
**  the  plaintifT  without  bis  assent  thereto,  or  the  confirmation  of  such  bail  taken,  by  all  the 
*^  court."  2  Sid.  91.  R.  M.  1654.  §  7,  8.  (d)  The  notice  of  bail  is,  either  that  thcj  are  put 
in,  or,  if  taken  before  a  commissioner,  that  the  bail*piece  is  JHed^  with  an  affidavit  of  the  aae- 
taking  thereof,  at  a  judge's  chambers.  Imp.  134.  The  notice  in  either  case  should  be  pro- 
perly entitled.  LoflL  237.  The  paruh,  or  town  wherein  tliey  live,  without  the  street,  or 
other  certain  place  of  their  residence,  is  too  vague  a  description.  IdL  72.  194.^  Per  eur.  M. 
^5G,5.  If  tDe  bail  above  are  the  same  persons  who  were  bml  to  the  sheriff^  it  is  usually  so 
expressed  in  the  notice.  Imp.  1  IS.]  ||A8  to  the  requisites  of  the  notice,  see  Petendorf,  S94. 
'J'idd's  Prac.  265.,  (8th  editjlf  (e)  At  the  expiration  of  twenty  days,  without  any  exception,  the 
bail  is  filed  in  court :  but  it  the  defendant  except  and  give  notice  thereof,  the  defendant's 
attorney  must  bring  up  the  bail-piece,  and  the  bail  must  justify  in  court;  and  ao/tf*.  That  in  the 
Common  Pleas  the  bail-piece  remains  with  the  filazer  till  the  twenty  days  are  expired ;  bat  in 
the  King's  Bench  it  is  left  with  the  judge,  because  judges  of  that  court  determine  dl  matters 
relating  to  their  prisoners.  And  for  the  difierence  of  the  manner  of  taking  bail,  and  the  form 
of  the  recognizance  in  each  court,  vide  Cro.  Jac.  449.  645.  Cro.  Car.  481.  9  Bulstr.  23S. 
Roll.  Rep.  387.  2  Show.  535.  2  Salk.  564.  The  like  time  to  except  where  the  plaintiff  puts 
in  bail  upon  bringing  a  writ  of  error.  Salk.  98.  [No  notice  necessary  in  C.  P.  if  bail  pnt  in, 
in  due  time  ;  otherwise  it  is  so.  Dawkins  v.  Reid,  1  H.  Black.  R.  529.}  (But  now  by  Rale  B» 
49  G.  3.  C.P.   1  Taunt  616.  notice  u  necessary.N 

HWhen 
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[When  the  bail  already  put  in  do  not  mean  to  justify,  others  Tidd's  Prac. 
should  be  added^  before  a  judge,  on  the  bail-piece  by  bill,  or  in  f^**^f!^^*?T 
the  Blazer's  book  by  origitioly  within  the  time  allowed  for  their  Bf^.R.'s9i.* 
justification :  and  if  there  be  not  time  enough,  the  defendant's  Say.  R.  5*8. 
attorney  may  take  out  a  summons,  and  obtam  an  order  for  fur-  i  ^ils.  337. 
ther  time ;  and  they  must  actually  become  bail  before  the  notice  flP'^S^'^'o 
of  justification  is  given*     When  other  bail  are  added,  the  court  ^33*  ^  Black. ' 
will  order  the  names  of  those  who  were  excepted  to,  and  did  not   R.  462. 4  Burr 
justify,  to  be  struck  out  of  the  bail-piece*     But  until  this  be  si07« 
done,  they  are  liable  to  be  proceeded  against,  and  may  also  sur- 
render the  principal.     And  if  it  be  not  done  till  after  proceed- 
ings have  been  had  against  them,  they  must  pay  the  costs  of  such 
proceedings. 

The  bail  justify  either  in  persorij  or  by  qffidavii.    If  they  live   6  Mod.  24. 
in  London  or  Westminster^  they  must  justify  in  person^  and  in  8  Black.  R. 
open  court,  [now  in  the  Bail  Court,  pursuant  to  57  6. 3.  c.  11 .1  i^,^^  3 
unless  the  plaintiff  consent  to  their  justifying  before  a  judge  at  5,  i^'^, 
his  chambers.    If  they  live  at  a  greater  distance,  they  may  be  5G.2.  Reg.  i.; 
justified,  without  their   personal  attendance,  by  affidavit  duly  l|and8ee,asto 
taken  before  a  commissioner.     In  both  cases,  they  must  swear  ^'lE^^  ^^ 
that  they  are  housekeepers,  and  respectively  worth  double  the  Tid^l^ac 
sum  sworn  to^  afler  all  their  debts  are  paid.  as^,^  el  $eq. 

(9th  edit.)    P^Cendorf;  3S6.II 

The  notice  of  justification  should  set  forth,  tjiat  the  bail  already  Lop.  1S4. 
pat  in  will,  on  a  certain  day,  justify  themselves  in  open  court, 
or  that  others  will  be  added,  and  justify  themselves,  as  good  bail ' 
lor  the  defendant    And  if  the  bail  were  put  in  befi^re  a  com*  ^^  i^'. 
missioner,  the  notice  should  express  that  they  will  justify  them- 
sdves  by  (gffidmt. 

Notice  of  justification  by  three  bail  has  been  holden  good :  (in  Imp. 
the  K.  B.  but  it  is  otherwise  in  C.  B.||  but  notice  that  j£,  J3.,  and  Loft.8s.Tidd, 
C,  or  tmo  of  them,  will  justify,  is  irre^ar.  *^"  ^^^  ®^) 

Where  the  bail  already  put  in  intend  to  justify,  one  dafs  pre-  Imp*  11 9. 
vious  notice  of  justification,  or  notice  for  the  next  day,  b  deemed 
sufficient;   unless  Sunday  intervene,  and  then  notice  must  be 
given  on  Saturday  for  Monday,     But  where  other  bail  are  added  I6id.per  eur. 
to  those  already  put  in,  there  must  be  two  days'  previous  notice  ^*  ^*  ^'  ^^ 
of  justification ;  one  inclusive^  and  the  other  esdusive,  as  Monday 
for  Wednesday^  8fc.     And  Sunday  is  not  reckoned  as  a  day  for  Jf  ^^^^ 
this  purpose ;  therefore  notice  of  added  bail  on  Saturday  for  bail,  M. 
Monday  is  not  sufficient.  ss  G.  5. 

Bail  may  be  put  in  on  a  dies  nonjuridicus.  Baddeley  v. 

Adams,  B  Term  K.  170, 
One  ground  of  opposing  bail  is,  some  defect  in  ihejormt  or  p^d^  npr^ 
irregularity  in  the  service  of  the  notice  of  justification.  IfTidd's  Phu;. 

265,266.  (9th  edit.)! 

Another  ground  is,  tiiat  they  have  assumed  names  that  are  i8tr8.384« 
either  feigned,  or  belong  to  other  persons.     If  they  assume  Andbystatsi 
feigned  names,  the  court  will  order  them,  and  the  attorney,  to  J-i*c.S6.§9. 
be  set  on  the  pillory.  «  goS'SSui;. 

**  knowlcc^  or  procure  to  be  acknowledged,  any  recognianceof  lMul,in  the  name  of  another 
**'  person  not  privy  or  contenting  to  the  same ;"  or  (by  stat*  4  &  ^  W.  &  M.  c.  4.  $  4.)  before  a 

{]  )i  2  **  commissioner 
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**  commissioner  shall  represent  or  personate  another  person,  whereby  he  may  be  liable  to  the 
**  payment  of  any  debt  or  damages,  he  shall,  on  conviction,  suffer  death  as  a  felon,  without 
'^  benefit  of  clergy."  ||27  6. 5.  c.  43.  extends  these  provisions  to  taking  biul  in  Caster  J^  But 
ihe  court  will  not  vacate  the  proceedings  against  the  party  personated  until  the  offender  be 
convicted.  1  Ld.  Raym.  475.  Nor  can  a  conviction  take  place  until  the  bail-piece  be  filed. 
s  Sid.  90.  ||And  the  mere  personating  bail  before  a  judge  in  chambers,  which  is  not  filed  of 
record,  appears  only  a  misaemeanor.    1  Hale,  696.|| 

Lofit  14S.  Id'       A  third  ground  is,  tliat  they  are  not  housekeepers :  but  if  they 
528.    BSee       are,  the  rent  of  their  houses  is  immaterial,  though  under  ten. 
i  ^^^1 B^^'    pounds :  nor  is  it  necessary  that  they  should  have  been  assessed 
529'.  9  Price,  8*.  to  the  poor's  rate. 
Tidd's  Prac,  868i  (9th  edit)|| 

'Hdd's  Prac.  A  fourth  ground  is,  that  they  are  not  worth  double  the  sum 

n269.(9thed.)||  g^orn  to,  after  payment  of  all  their  debts.  Under  this  head 
WUkiBB  'nl  '^^y  ^^  ranked  bankrupts  who  have  not  obtained  their  cerdfi- 
fiiG.s.M/26  cates;  or  such  as  have  been  twice  bankrupts,  and  not  paid 
G.5.  Lofil.72.  fifteen  shillings  in  tlie  pound.  And  bail  have  been  rejected, 
194.  afilack.  yfi^Q  jij  nQt  know  the  defendant;  or  bad  been  bail  before,  but 
Cro!car.'i46.  ^^  ^^^  know  in  how  many  actions,  or  for  what  sums.  But  it 
||flChitt.R.8o!  seems,  that  the  circumstance  of  not  knowing  tlie  defendant, 
95.  I  Chitt.R.  being  only  a  marM  .of  suspicion,  may  be  explained  away.  Their 
^7^*11  living  within  the  verge  of  the  court  is  an  objection,   but  not 

sufficient  without  other  suspicious  circumstances.  If  they  for- 
swear themselves,  they  are  liable  to  the  punishment  of  wilful  and 
corrupt  perjury. 
4  Burr.  35S6.  Fifthly,  Foreigners  are  not  admitted  to  be  baH,  merely  in 
Lofib.  34. 147.  respect  of  property  abroad^  which  is  not  liable  to  the  process  of 
1  Black.  R.  our  courts.  Though  it  has  been  said,  that  merely  having  no 
Vb\'  k°R.***  property  in  England^  is  not  of  itself  a  sufficient  objection,  without 
1385.   '  other  auxiliary  circumstances, 

gs  Taunt.  148«    4.Maule&S.  ITS. 371.    1  Chitt.Ri 885.  ii.|| 

K.B.R.M.  Sixthly,  No  attorney,  or  his  clerk,  can  be  bail:  neither  can 

f^n\ji^'  a  *°y  sheriff's  officer,  or  person  concerned  in  the  execution  of 
DougLisef'*'  P^'^^cess,  keeper  of  the  Poultry  Compter,  or  Marskals^fii  Court 
lH.Black.'R.   officers. 

76.  Tidd's  Prac.  140,  141.  {[Petersdorf  on  Bail,  871,  878.||  But  if  a  penon  who,  by  the 
rules  of  the  court,  is  not  permitted  to  become  bail,  be  put  into  the  bail-piece,  and  not  excepted 
to,  the  plaintiiT  cannot  take  an  assignment  of  the  bail-bond,  and  proceed  upon  it,  as  if  no  bail 
had  been  put  in.  Thomson  v.  RoubeU,  ^.i{.,£.S8G.3.  cited  in  Dougl.466.  ||And  the 
exclusion  is  confined  to  attorneys  who  practise.  Anon.  1  Chitt.  R.  714.;  and  tee  Pttendorf, 
S7a|| 

4  Term  R.  Seventhly,  Persons  outlawed  after  judgment,  or  convicted  of 

^^^'  pejju»y>  cannot  be  bail. 

iDow.&Ry.  II  Servants  of  the  king,  peers  of  the  realm,  members  of  the 
R^238  ^^'^  House  of  Comtnods,'  officers  of  the  courts  of  justice,  persons 
4Taunt.888.    ^^^g  within  the  verge  of  the  palace,  being  respectively  exempt 

from  the  ordinary  process  of  the  law,  are  not  competent  to  justify 

a8bail.|| 
r*****  ^^-  ^,      Lastly,  The  court  will  not  permit  a  justification  of  bail,  after 
l|<vis.CJt|i^»  the  expiration  of  the  rule  to  bring  in  the  body. 
R.'5  ft  4  G.  &.      If  special  bail  put  in  by  defendant  be  excepted  to,  the  de- 
C  B.  Barnes,    fe^dant  shall  perfect  his  bail  within  four  days  idler  such  excep- 
tion 
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tion  taken,  in  default  whereof  the  plaintiff  may  proceed  upon  the  74. 83.  IITidd, 

baU-bond.    In  B.  it,  if  notice  of  exception  is  in  term,  bail  must  *^^'  (^hecL)|| 

justify  in  four  days,  or  add  others  that  will  justify.     If  exception 

and  notice  be  in  vacation,  justification  to  be  the  first  day  of  next 

term.    £.  5  G.  2.   If  notice  of  exception  in  vacation,  justification 

to  be  on  first  day  of  term,  as  in  B.  JR.    [Of  the  four  days  allowed 

to  perfect  bail  after  exception,  the  first  is  reckoned  exclusively, 

and  the  last  inclusively.     So  that  where  the  exception  was  on  a  s  H.  Black.  R. 

Wednesday f  an  attachment  against  the  sheriff  could  not  regularly  ^s.^Sedvide 

issue  till  the  Tuesday  following  {Sunday  being  no  day).     But  l^^Jr'  ^^^' 

though  the  attachment  did  issue  on  the  Monday^  the  court  would 

not  set  it  aside,  because  the  bail  were  not  perfected. 

Where  the  bail  do  not  attend,  or  are  not  permitted  to  justify  Lofil.72.  isr. 
on  account  of  a  defect  in  the  notice  of  bail,  or  justification,  the  p*''^I:.J*j;^^' 
court  will,  in  general,  allow  them  fiirther  time  to  justify.     But  pl^  ^^^^  * 
where  they  are  rejected  on  account  of  some  personal  insufficiency,  (gth  ed.)  * 
the  court  will  seldom  allow  further  time  to  add  and  justify  others.  IM,  H  Per 
And  if  the  bail  do  not  justify  at  the  time  appointed,  and  no  ««;»24G.3. 
further  time  is  given,  they  are  out  of  court.]  ^  AlodJso,^^ 

If  the  plaintiff  accepts  the  bail,  he  may  take  away  the  bail- 
piece  from  the  judge's  chamber,  and  file  it  for  his  own  expedi- 
tion, but  after  twenty  days  it  becomes  absolute,  and  the  defend- 
flint  takes  it  away  and  files  it. 

2.  To  iglkat  Time  it  shall  hccoe  Belatibn. 

lA  B.  jK.  tfiouffh  the  bail  of  the  defendant  be  taken  and  entered[  ^Jj*  Abr.  333. 
the  last  day  of  the  term,  and  the  bill  be  put  in  at  any  time  the  J^jujI^ 
^2LTCie  term,  this  is  well  enough  by  the  course  of  that  court ;  Cro.  Jt^'384. 
though  in  strictness  of  law  the  defendant  is  answerable  but  S.C.  ad- 
from  the  time  of  puttinfit  in  bail  as  in  custodid  mareschalli.  and  J"<^S^>  ^., 
^  before.  ^^^'' 

filed,  hath  relation  to  the  first  day  of  the  terra. 

If  in  trover  commenced  in  Hilary  term,  the  conversion  is  Vent.  135. 
alleged  to  be  the  3d  of  February  in  the  same  term,  and  bail  is  adjudged, 
filed  the  last  day  of  the  term,  yet  this  is  well  enough,  for  the  ^^Sd  ^e  of  a 
action  shall  not  be  said  to  be  depending  until  the  bill  is  filed,  {a)  pa^cular  day, 

tubeequent  to  the  ^d  of  February, 

Bail  was  put  in  one  term,  and  new  bail  added  the  next  term  ^'g,  sq^ $. 
after;  and  the  question  was.  If  this  should  be  bail  of  the  first  R^.i.b.Saik. 
term,  or  only  of^the  term  when  added  ?  About  which  the  clerks  100.  pi.  is. 
difiered ;  but  the  court  was  of  opinion,  that  it  was  only  bail  of  t*^  ^^  ^^lT^h 
diat  term  when  the  additional  bail  Was  put  in,'  for  they  said  it  ^^abiished  ^ 
was  not  bail  till  completed  and  accepted  (6),  and  making  the  practice,  that 
additional  bail  to  be  bail  of  the  first  term,  might  da  a  wrong  to,  every  bail 
a  third  person  {c\  who  might  be  a  purchaser  after  the  first,  and  ^"*  before 
befi>re  the  additional  bail  was  put  in.  continuancL 

day  shall  be  a  bail,  and  filed  of  the  precedent  term ;  and  every  bail  taken  after  the  continuance- 
day  shall  be  a  bail,  and  filed  of  the  subsequent  term,  and  not  otherwise :  but  where  any  new 
bail  is  added  to  any  other,  but  so  as  aforesaid  .taken  on  or  before  the  continuance-day,  the 
same  shall  be  taken  and  filed  as  of  that  term  in  which  the  bail  was  first  put  in.  [As  to  the 
continuance-day,  see  R.  E.  1 1  W.  5.  Reg.  2.  :2  Stra.  vns.]  {c)  For  this  vids  Cro.  Jac  449, 
'2  Salk.  564. 

H  h  3  3.  mere 
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5.  Where  a  different  Action  is  proseaded  Jrom  thai  in  yAich  the 

Bail  was  given. 

3  Lev.  935.  If  there  be  an  original  and  capias  in  one  county,  and  bail 

Yatci  and  thereupon  filed,  and  the  pbuntiff  after  declares  in  another  county, 

^d^^dfan?"  *°^  thereupon  obtains  judgment,  by  this  variation  the  bail  are 

i^reed  l»°the  discharged,  and  not  liable  to  the  damages  upon  this  declaration. 

protbonotariesy  though  by  the  coune  of  the  court  the  plaiDtiff  iD^t  declare  in  another 
account  and  the  judgment  would  be  good.* 

*  This  relates  to  proceedings  in  C. P.  or  B, R.  by  originaL  |In  the  K.B.  the  bail  are  in 
such  case  ^schaiged,  but  not  m  C.  B.  nor  in  K.  B.  by  ^itf:  1  B.  Moo.  1 15.  Tidd*s  Prac  S94. 
(9th  edit)||  But  if  the  proceedhigs  be  in  B.  R.  by  bill  of  AHdUfeser  or  laHiat,  the  bail  will 
not  be  discharged  for  such  nuiation.  [Nor  will  they  be  discharged  lor  a  Tarianee  between  the 
capuu  and  count  in  C  P.,  the  oc  eHam  bditt  m  eate  onpromMeg^  but  the  declaration  ts  debt^ 
^  the  smn  swam  to  be  wider  40i.  Lockwood  ▼.  HiU,  1  H.  Black.  R.  510.  {Unless  the  amount 
for  which  bail  must  be  taken  exceeds  40^  in  which  case  thcnr  will  be  discharged.  Mayfidd  ▼• 
Darisouy  10  Bam.  &  C.  995.|  Nor  for  a  Tarianoe  between  the  sum  in  the  ac  eUam  part  of  the 
IMat  and  the  declaration^  Turing  t.  Jones»  6  Term  R.  408.  But  where  the  writ  was  in 
pbtntiflTs  own  righit  and  the  defendant  holden  to  bail  for  ISOA  dne  ta  that  rights  but  the  dedn- 
radon  was  oi  eMecvtar.  a  common  appearance  was  ordered.  HaDy  t.  lapping,  5  WHs.  61.  ^ee 
8TermR.416.  6B.Moo.66.  5Bro.ftB.4.  But  it  is  now  settled  not  to  be  a  groond  for 
exonerating  the  bail.  Ash  worth  t.  Ryal,  1  Bam.  ft  AdoL  19.  And  a  variance  between  the  or 
elwM  part  of  the  writ  and  the  declaration,  as  to  the  cause  of  action  where  the  amount  is  above 
40^»  will  discharge  the  bail,  as  if  the  writ  be  in  cnr  and  the  dedaradon  in  dAt,  Lerett  v. 
Kibblewliit&^6  Taunt.  485.,  or  mce  venh^  ihid.  or  the  writ  in  aummptU,  and  the  dedaration 
in  trover.  Fetherington  ▼.  Gouldingy  7  Term  R.  sa  Ddacour  ▼.  Read,  S  H.  Black.  878.  If 
no  sum  whatever  be  inserted  m  the  00  rikm  of  the  writ,  the  proceedings  will  be  irregular. 
Davison  v.  Frost,  sEast.  505^ 

Ouun  v.Mack-      [Although  the  plaintiff  declare  in  an  inferior  eourt  in  debt  upon 

henry,  1  Wils.  a  concessit  solvere^  and  the  cause  being  removed  into  B.  B.  he 

^^^*  declare  there  in  case,  yet  by  thb  yarianoe  he  doth  not  lose  the 

bafl)  for  it  is  the  very  same  cause  of  acdon ;  for  if  he  declare  in 

the  superior  court  in  the  former  way,  the  defendant  may  wage 

his  law,  which  he  cannot  do  in  the  court  below.] 

sShow.335.         If  A.  arrests  JB.  in  an  action  of  20iL,  and  bail  is  put  in  thereto^ 

P';^^^*  ^^    ^^^  afterwards  A.  delivers  two  declarations,  one  for  200/L  and 

Sonfbu"  hw  another  for  500/.,  the  bail  shall  be  only  liable  for  the  200/. 

fitr  the  bail  on  a  iatitat  have  been  holden  liable  in  other  actions  at  the  suit  of  the  same  or 
other  persons,  videCro.  Jac  449.  451.  8tile^  464.  2  Sid.  163.  8  Jones,  iss.  Mod.  16. 
Comyns,  SS6.  pi.  S55.  S  Stra.  989.  S  Barnard.  K.  B.  44.  [It  is  now  settled  by  mle  ofE.  5  G.  2. 
that  **  where  the  plaintifT  declares  for  or  recovers  a  greater  sum  than  is  expressed  in  the  pro- 
**  cess  upon  whicn  he  declares,  the  bul  shaJl  not  be  discharged ;  but  be  liable  for  so  mucJi  as 
^  is  sworn  to,  and  indorsed  on  the  process,  or  for  any  leu  sum  which  the  plaintiff  in  such 
**  action  shall  recover ;  '*  and  also,  by  subsequent  determinations,  for  the  costs  of  the  original 
action.  Jackson  v.  Hassel,  DougL  530.  Peterken  v.  Sampson,  B*R.  M.  24  G.  5.  Sheadon 
T. Cumes,  S.R.  E. 29G.3.    SeeTidd's Prac]||  294.  (9the(fit.)|| 

Salk.  102.  pL  A.  brought  a  bill  of  Middlesex^  with  an  ac  etiam  for  4>0{L,  and 
i6.nowotner«  recovered  100/.;  and  the  court  held,  that  the  bail  should  not  be 
^^^^^  liable  for  more  than  the  ac  etiam^  whi^  was  the  measure  of  his 

"^^^  undertaking :  and  per  Holi  C.  J.  — -  he  is  not  liable  at  all ;  for 

his  recognizance  is  to  answer  the  condemnation,  and  since  that 
cannot  be,  he  is  bound  to  nothing ;  and  Cleri^  secondary,  affirmed^ 
that  there  was  a  rule  of  court,  mat  where  the  plaintiff  recovers  a 
gpreater  sum  than  is  laid  in  the  action,  the  bail  shall  not  be 
chargeable  in  ista  actione. 

4.  fVhat 
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4.  JVkat  Defect  or  Irregularity  may  he  amended. 

If  bail  in  debt  is  entered  in  this  manner,  viz.  sub  poena  execUf  Cro.  Jac.  272. 

tionh  in  adjudicatione  executionisy  where  it  ought  to  have  been  W*'«^^bail 

siA  pcen&  condemnationis  {a),  yet  it  shall  stand  as  well  for  the  ^^j^  f^j.  ^^^^ 

judgment  as  for  the  execution :  adjudged  upon  a  writ  of  error ;  viz.  the  execu- 

and  it  was  ordered  to  be  amended,  and  made  sub  pcenA  execur  tion  and  not 

tionisjudkii,  as  well  as  for  the  execution.  fo'.Sf  S 

for  part  of  the  debt.    Bulstr.  107. 

If  two  are  arrested  on  a  latitat^  and  one  puts  in  bail   in  Latch.  182. 
Michaelmas  term,  and  the  other  of  the  term  subsequent,  the  ^  ruled  on 
court  wiU  allow  the  bail  put  in  of  the  Michaelmas  term  to  be  "ro  Eliz  ^S 
filed  as  put  in  of  the  subsequent  term ;  for  otherwise  it  would 
be  error  to  proceed  in  a  joint  action  on  bail  put  in  at  different 
terms. 

If  a  writ  be  taken  out  in  the  name  of  A.,  and  the  officer  takes  6  Mod.  509. 
a  bail-bond  to  appear  at  the  suit  of  JB^  and  after  there  is  a  p<^r  cur,  Bar- 
reddidit  se,  by  the  same  name;  though  this  be  vitium  scriptoris  ^^^mmi^^^ 
in  not  making  the  bail-bond  according  to  the  writ,  yet  it  cannot  ^^^  ^^  ' 

be  amended,  for  the  bail  must  be  accoraing  to  the  bail-bond,  and  Amendment. 
not  according  to  the  writ 

(D)   Of  the  Proceedings  against  the  Bail,  and  what 
Matters  they  may  plead  in  their  Discharge. 

'T^HE  act  of  the  court  in  delivering  the  defendant  to  bail  being  (5)  Roll  Abr. 

of  record,  entitles  the  plaintiff  to  a  scire  facias^  when  it  sos.  ziz, 
appears  that  the  defendant  has  not  satisfied  the  judgment;  a  Moor. 432. 
capias  ih)  must  therefore  be  returned  against  the  principal,  be-  £^?\^^*^"  ^^^' 

^        ^1  ^       •      ^    •      •    J.     •  •     X  *.L     L  •!  ^  Goldsb.  174. 

fore  the  scire  facias  is  to  issue  against  the  bail.  23^^  ^l,-^  1^  ^.^ 

flolved  and  admitted  in  so  many  books,  that  it  seems  needless  to  cite  them.    Vide  1  Lev.  225. 
That  it  must  issue  and  be  returned,  but  may  be  filed  at  any  time  after; — and  that  it  roust  be 
awarded  within  the  year,  else  not  till  a  icirefaciat  against  the  principal.  —  2  Jones,  96.    (Ad- 
joined.)  And  noftf,  that  every  capias  ad  aUiifaciendum  to  warrant  a  scire  facias  against  bail, 

must  haTe  seven  days  at  the  least  exclusive  betwixt  the  teste  and  the  return  thereof;  and 
every  such  capias  is  to  be  delivered  and  left  with  the  sheriff  to  whom  it  is  directed,  four  days 
exclusive  at  least  before  the  return,  ||and  they  must  be  the  last  four  davs  before  the  return. 
Cock  V.  Brockhurst,  13  East,  588. ;  and  Suncfajr  is  not  reckoned,  though  the  last  day.  Howard 
T.  Smith,  1  Bam.  &  Aid.  528.  Fumell  ▼.  Smith,  7  Bam.  &C.  695. ;  and  see  3  Chitt.  R.  102. 
5  Maule  &  8. 323.11  Fid^  3Sa!k.602.pl.l2.  2Ld.Raym.  1176.  That  there  ought  to  be  eight 
dBLys  between  the  teste  and  return.  [A  capias  tested  the  term  prior  to  that  in  which  judgment 
is  s^ned  against  the  principal,  will  not  warrant  proceedings  against  the  bail.  1  H.  Black.  K.  74. 
The  capias  against  the  prmcipal  is  now  considered  as  little  more  than  matter  of  form,  and 
chiefly  intended  to  intimate  to  the  bail  in  what  species  of  execution  the  plaintiflT  means  to 
proceed ;  and  the  leaving  it  in  the  sheriff's  office,  being  a  notice  to  the  bdl  that  the  plaintiff 
will  proceed  against  the  person  of  the  defendant,  it  is  mcumbent  on  the  biiil  to  search  there 
§OT  it :  and  the  court  will  not  enter  into  an  examination  by  affidavit,  whether  the  ca.  sa,  was 
actually  returned,  or  such  return  actually  filed,  before  the  issuing  of  the  scire  facias  against 
the  bail :  for  thoush  the  bail  plead  to  the  sdre  facias  that  no  ca,  sa.  was  returned  and  filed 
before  the  teste  of  the  sdre  facias^  such  return  may  be  filed  at  any  time  before  putting  in  a 
replication.  3  Burr.  1360.]  l|The  sheriff  may  return  non  est  inventus^  though  he  knows  where 
the  defendant  is;  but  not  if  ne  has  him  in  actual  custody  at  another  suit,  or  on  a  criminal 
charge.  Burks  v.  Main,  16  East,  8.  Forsyth  v.  Marriot,  1  New  R.  251.  Ward  v.  Bmnfit; 
3  Maule  &  S.  838. ;  and  see  Dudlow  v.  Watchorn,  1 6  East,  39.|| 

H  h  4  llAnd 
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Thackrayv-  ||And  where  a  capias  ad  sat.  wos  lodged,  and  retarned  rum  est 

&S?2i2r™   i^'oerdus^  and  proceedings  were  had  against  the  bail,  bu  they 

surrendered  in  time,  and  the  defendant  was  then  bailed  again 

and  discharged,  the  court  held,  that  a  fresh  ca*  sa.  was  necessary, 

in  order  to  proceed  against  the  last  bail. 

Dudley  v.  As  a  writ  of  error  is  a  stay  of  all  further  proceedings,  the 

?  D^^l'  n        plaintiff  below  cannot  afiierwaras  sue  out  k  ca^  sa.  ia  order  to 

2  Black.  R,        ^  J         •     i.  Ai.    i_  •! 

1183.  Miller    proceed  against  the  bail. 

V.  Newbald,  l  East,  66'*, 

Spranev  ^^^  ^^  ^^^  ^^^^  plead  that  a  writ  of  error  was  sued  out 

Monprivatt,      ^^^^  ^'^^  isuing  and  before  the  return  of  the  ca*  sa. 
1 1  £ast,  51 6.    Sampson  ▼.  Brown,  2  East,  4S9. 

Yon^'^^s]'^^'        Where  the  writ  of  error  is  not  allowed  till  afier  the  return  of 

the  ca.  sa.,  the  bail  may  be  sued  pending  the  writ,  unless  an 
order  of  court  to  the  contrary  has  been  obtained.  Q 
Salfc.  101.  pL  But  though  on  the  return  of  the  capias  the  plamliff  is  entitled 
13.  [It  was  an-  to  a  scire  faciaSf  afad  the  recognizance  in  strictness  is  forfeited, 
aently  the  y^i  jf  ^^  defendant  render  himself  at  any  time  before,  or  on  the 
courTnot  to*  ^y  ^^  ^^  return  of  the  second  scire  facias  against  the  bail,  where 
allow  a  render  two  nihih  are  returned,  or  on  or  before  the  day  of  the  return  of 
after  the  re-  the  first  scire  Jacias  {a),  where  a  scire  feci  is  returned,  sedenU 
^"ttwJ*^"^  ^'^  «<ri4,  and  notice  of  such  render  be  siven  to  the  plaintiff  or  his 
capia^aTiatis-  attorney,  the  bail  shall  be  discharged. 

faciendum,  Cro.  Eliz.  758.  But  a  fi;reat  mischief  resulted  from  this  practice ;  for  the  plaintiir 
would  sue  out  a  capia$,  returnable  the  next  da^,  so  that  the  bail  had  little  or  no  time  to  bring 
in  the  body.  1  La.  Raym.  157.  To  remedy  this,  the  judges  mdulged  the  \ual  so  £ur  as  to  per- 
mit them  to  render  the  body,  upon  the  return  of  the  first  sdrv  facioij  if  the  capias  were 
returnable  dediem  diem;  Cro. Eliz.  618. 738.;  but  if  it  were  retuniable  the  next  term,  the 
bail  were  strictly  holden  to  render  the  principal  bv  the  return  of  it.  Jhid,  Popham  C.J. 
extended  this  indulgence  still  farther ;  and  permitted  the  bail  to  render  any  time  before  the 
return  of  the  second  iorefacioi^  or  upon  the  return,  sedente  cwid.  Cro.  Jaa  109.  This  prac- 
tice, however,  appears  to  have  been  disallowed  bj  Lord  Coke.  Mo.  850.  3  BulsCr.  18S.  S.  C« 
But  It  was  soon  after  revived  by  Croke  J.,  and  is  now  fully  established.  W.  Jon.  139.  Sty. 
Rep.  324.  8  Mod.  33.  Before  the  return  of  the  capias  ad  saHrfaciendum^  the  render  is  a 
matter  of  right,  and  may  be  pleaded.  1  Ld.  Raym.  156.  But  afterwards  it  is  allowed  by  the 
prace  and  favour  of  the  court,  and  not  ex  debitojtutUia  ;  for  the  condition  of  the  recoffnizance 
18  broken  uoon  the  return  of  non  est  invejitus  to  the  capias.  R.  T.  1  Ann.Rqg.  2  Ld.Rajrm. 
721.,  and  therefore  a  subsequent  render  cannot  be  pleaded.  Kreley  v.  Medley,  M.  24  G.  5. 
Barnes,  106. ;  though,  if  made  in  time,  the  ball  may  be  relieved  by  motion.  But  if  the  plain* 
tiff,  upon  the  return  of  non  est  inventus  to  the  co.  sa.,  proceed  agunst  the  bail,  and  deliver  a 
declaration  conditionally;  the  court  will  not  stay  proceedings  aeainst  the  bail  on  their  paying 
the  debt  and  costs  in  the  original  action  onlv,  but  will  oblige  uiem  to  pay  the  costs  of  the 
second  action,  although  they  have  tendered  the  original  damages  and  costs  before  the  end  of 
ei^ht  days  from  the  return  of  the  ca.  sa.,  within  which  time,  by  the  practice  of  the  court,  they 
might  have  dischar^d  themselves  by  surrendering  the  principal.  Perigal  ▼.  Mellish,  5  Term  R. 
d65.]  {a)  How  it  IS  to  be  returned,  and  how  many  days  there  must  be  between  the  teste  and 
return,  vide  Cro.  Eliz.  738.  2  Salk.  599.  pi  7.»  and  tit.  Scire  Facias.  UPetersdorf  on  Bail,  S56. 
Tidd,  283.  (9th  edit.)|| 

2  Roll.  Abr.  If  an  action  of  debt  be  brought  on  the  recognizance,  and  the 

600.897.         defendant  render  himself  in  custody  within  eight  days  in  full 

Windifei  62.  ^^^^  ^^'^^  ^^^  ^^y  ^^  ^^  retum  of  the  process  against  the  bail^ 
Godb.  354!     *  they  shall  be  dischai'ged. 

Raym.  14.    2  Show.  77.    Salk.  101.  pi.  13.    2  Salk.  600.  pi.  10.    Carth.  515.    6  Mod.  152 
8  Mod.  540.    Ld.  Raym.  721.    S  Salk.  56.  pi.  8.    ||An  intervening  Sunday  is  reckoned  a  day. 

14Ea$t,537.|| 

If 
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If  the  defendant  dies  (a)  be/ore  the  retom  {b)  of  a  capias  ad  Roll.  Abr.  sse. 

satisfaciendum  against  hioiy  his  bail  pleading  the  same  may  be  j^^"^*'^^'^* 

discharged.  4^;  pf.  5^' 

775.  pi.  1075.  Poph.  1S6.  Hut.  47.  Stiie»  5S4.  (a)  They  may  plead  that  the  principal  died 
before  any  judgment  against  him^  because  they  cannot  hare  a  writ  of  error  to  revene  that 
judgment.  Cro.  Eliz.  199.  adjudged.  But  3  Leon.  lOl.,  the  whole  court,  except  Wrwff  in- 
clined otherwise.  And  vide  Glodb.  377.  Roll.  Abr.  748.  {h)  But  if  he  dies  after  the  return  of 
the  co^pinty  this  will  not  excuse  the  buU  Roll.  Abr.  556.  Barnes,  106.  8  Wils.  67.  5  Term 
R.  5&5.  ||6  Term  R.  28441  And  where  the  defendant  pleaded  that  the  principal  died  before 
the  Metre  facioi  brought,  and  without  more,  it  was  adjudged  no  good  plea.  Cro>  Jac  165. 
Hutt.  47. 

I  As  the  courts  will  not  discharge  a  defendant  on  the  ground  Ibbotson  ▼• 

of  insanity,  so  they  will  not  exonerate  the  bail  on  that  groand. ||    ^^  ^^r^iI* 

If  A.f  as  bul)  enters  into  a  recognizance  that  B.  upon  eight  Cro.  Jac.  45. 
Jays*  warning  comparebit  to  any  action  that  shall  be  brought  by  C,  ?*p\^^^*' 
necnon  that  u  B»  shall  be  condemned  in  the  said  action,  and  does  ju'di4sagaiiu« 
not  pay,  Sfc.  that  then  he  will  answer  the  condemnation,  and  C  two  in  both 
does  bring  an  action  against  B.,  and  he  is  condemned,  and  does  books^  and  the 
not  pay,  q^c. ;  in  debt  upon  this  recognizance,  it  must  be  averred  '*'"'j-''^*%^ 
tliat  be  gave  B.  eight  days'  warning  to  appear,  S^c.  for  A.  is  bound  ^ntinu^  his 
only  to  answer  the  condemnation  in  such  action  upon  which  eight  action, 
days'  warning  was  given,  for  that  is  the  foundation  of  the  whole ; 
and  there  is  no  reason  that  B.y  by  his  voluntary  appearance  with- 
out warning,  should  prejudice  his  bail. 

If  a  defendant  gives  judgment  with  a  stay  of  execution  until  a  (c)  Where 
certain  day,  the  plaintiff  may,  notwithstanding  such  stay  of  exe-  there  was  a 
cution,  sue  forth  a  capias  ad  satisfaciendum  to  the  sheriff  of  the  ^?^^^*"^ 
county  where  the  action  is  laid,  and  returnable  before  the  day,  pi^ntiff  and 
to  make  out  a  testatum  against  the  defendant ;  but  no  such  capias  the  principal 
ad  satisfaciendum  shall  be  sued  forth  to  warrant  a  scire  facias  toft«eanddl»- 
against  the  bail  (£?),  because  it  is  to  the  prejudice  of  a  third  person,  ^-"^^t^^jj 

to  charge  the  bail,  tide  Bulrtr.  49. 

If  the  plaintiff  ||inC.  B.||  does  not  declare  against  the  prin-  Cro.Jacsso: 
cipal  within  two  terms  after  baU  put  in,  the  bail  will  be  di*.  SIc^&5^ 
charged,  as  likewise  the  principal  on  filing  common  bail.  HSykesv.BauI 

weps,  3  New  R.  404.  In  K.  B.  though  a  wm  pros  may  be  signed  if  the  plaintiff  ao  not  declare 
in  two  terms,  yet  if  it  is  not  signed,  the  plaintiff  has  a  year  to  declaie  in.  2  Term  R.  1  IS. 
3  Bam.  &  A.  S7S.|| 

But  if  after  bail  put  in,  and  before  the  plaintiff  hath  declared,  9Mod.s74. 
the  defendant  obtains  an  injunction,  and  this  is  continued  for  &4iu<ig^l>e- 
several  terms,  and  after  dissolved,  and  the  plaintiff  soon  after  de-  Dawson, 
clares  and  gets  judgment,  and  brings  a  scire  facias  against  the  s  Mod.3159 
bail,  they  cannot  plead  that  no  declaration  was  delivered  or  filed  ^i^-  s  Will.R. 
against  the  principal  within  two  terms  after  the  action  commenced  ^^* 
and  bail  entered,  for  there  was  no  default  in  the  plaintiff  that  he 
did  not  declare  sooner. 

They  are  also  discharged  where  the  defendant  is  made  a  peer  (d)  Trinder  v. 
of  the  realm  (^,  or  member  of  the  House  of  Commons  («);  or  Shirley,Dougl. 
where  he  becomes  bankrupt  {g\  and  obtains  his  certificate  at  any  Irijie  v^"" 
time  pending  the  action,  and  before  the  bail  are  fixed :  seciiSj  if  flood,  H. 
not  till  after  they  are  fixed.     And  in  any  of  these  cases,  the  36  G.  3. 

court,  (5)WoolIcyv 
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Gobbe,  1  Burr  ^^""^  ^^  motion,  will  order  an  exoneretur  to  be  entered  on  the 
244.  Cockerili  bail-piece. 

V.  Ouston,  /(/.436.  Martin  ▼.  O^Hara,  Cowp.  825.  ||Mannxn  v.  Pkirtridge,  14  East,  598.  Harmer 
V.  Hagger,  1  Baro.  &  A.352.  Stapleton  v.  Macbar,  7  Taunt.  589.  Johnson  v.  Lindsay,  1  Bam. 
&  C.  847.  It  seems  that  the  bankruptcy  and  certificate  of  the  principal  cannot  be  pleaded 
by  the  bail,  but  relief  will  be  had  on  motion,  since  the  bail  may  surrender.  Donelly  ▼.  Dunn, 
1  Bos.  &  Pull.  448.11 

Linging  r.  gif  a  creditor  having  obtained  judgment  proves  his  debt  under 

sT^^t  246     ^^  commission,  and  then  proceeds  against  the  bail,  they  are 

entitled  to  be  discharged,  for  he  could  not  in  such  case  take  the 
bankrupt  in  execution. 
—-T.Bruce,      ^^j  jf  jjjg  defendant  is  discharged  under  the  Insolvent  Act, 
io6.**and  see  before  the  time  when  the  bail  are  fixed,  the  bail  are  entitled  to 
8  East,  453.      an  exoneretur^  in  the  same  way  as  if  their  principal  is  bankrupt 
Meyrick  v.  If  the  defendant  is  sent  abroad  under  an  alien  act,  the  bml  are 

Vaucber,  entitled  to  their  discharge,  since  it  has  become  impossible  to 

6  Term  R.  SO.   render  him,  and  this  without  feult  of  the  bail. 
Folkien  v.Cri-      But  an  exotieretur  will  not  be  entered  while  the  defendant 
dco,  15  East,    continues  in  this  country,  on  the  ground  that  he  is  in  custody, 
^^^'  and  on  the  eve  of  being  sent  away  under  the  alien  act  || 

Wood  V.  Mit-  [Where  the  defendant  is  under  sentence  of  transportation,  the 
chell,  6  Term  court  will  permit  an  exoneretur  to  be  entered  on  die  bail-piece. 
^Du^  n  ^^^  An  application  for  a  habeas  corpus  to  bring  up  a  defendant  under 
4  Burr.  2034.    sentence  of  transportation  who  was  on  board  a  ship  in  the  river 

Thames  Ixisi  ready  to  sail,  in  order  that  he  might  be  surrendered 

in  discharge  of  his  bail,  has  indeed  been  rejected ;  but  that  was 

merely  on  account  of  the  inconvenience  of  bringing  up  the  de- 

ska.    fendant  at  that  period :  and  where  a  defendant  was  confined 

^[?Term  R.  ^^^^^  ^  charge  of  felony,  the  court  felt  no  difficultv  in  granting 

SS6.  Daniel  v.  A  habeas  corpus  to  bring  him  up  for  this  purpose,  though  it  was 

Thompson,       urged  that  the  bail  were  indemnified.     But  the  bail  are  not  at 

15  East,  78.      liberty  to  make  such  an  application  till  they  have  justified.] 

Robertson  v.         |  And  where  a  seaman  was  arrested  and  gave  bail,  and  after- 

^*^2lft°4o5    wards,  without  collusion,  was  impressed  into  his  nsajesty's  service 

^  under  the  S2G.3.  c33.  $22.  the  court  held,  that  under  the 

equitv  of  that  statute  the  bail  were  entitled  to  an  exoneretur^  on 
Bryan  v.  ^"  affidavit  that  they  were  not  indemnified.     But  if  the  bail  in 

Woodward,  such  case  permit  the  plaintiff  to  proceed  to  judgment  against 
4  Taunt.  557.    them,  they  will  not  be  relieved. 

Hodgson  V.  The  fact  of  the  defendant  being  in  custody  under  an  extent 

Temple^  n^  ^^  guj^  of  the  crown,  and  therefore  incapable  of  being  ren- 

1  Mar^.  166*.  ^^^^  without  consent  of  the  crown,  is  not  a  ground  for  an 
8.  C.  *    exoneretur  of  the  bail,  since  he  may  pay  the  crown  debt  and 

be  discharged;  and  the  court  will  only  allow  an  exoneretur 
where  the  principal  is  placed  irrevocably  out  of  the  reach  of  the 
bail,  so  that  there  is  no  possibility  of  their  rendering  him.|| 
Saik.89.pLn.      J.  S.  acted  as  attorney  for  the  plaintiff  in  the  original  action, 

and  after  judgment  in  that  action  took  out  a  scire  facias^  and  pro- 
ceeded to  judgment  ajrainst  the  bail  without  any  new  or  second 
warrant;  on  a  writ  of  error,  as  well  of  the  principal  judgment 
as  upon  that  against  the  bail,  the  court  held,  that  any  body 

might 
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might  have  taken  oat  the  tdrefadas:  but  as  to  the  further  pro* 
ceedings  thej  were  irr^ular,  the  attorney's  authority  determining 
with  the  first  judgment ;  and  therefore  they  reversed  the  judgment. 

If  judgment  Be  ffiven  against  the  principal,  and  after,  upon  a  Cro.Car.soa. 
scire  facias  against  tne  bail,  judgment  be  also  given  against  them,  Jones,  325. 
these  judgments  are  several,  and  they  shall  not  join  in  a  writ  of  Godb.  440. 
error  no  more  than  tenant  for  life,  and  he  in  reversion,  or  the  ^^;  "'ju^ed 
tenant  and  vouchee,  may  jom.  castcTMd 

Keyldgh.  Hob.  78.  Cro.JacS84.  RolLRep.S94.  Cro.Car.40S.574.  Jones,  sso.  Bulstr. 
1S5.    Lit.  Rep.  95.    Lev.  137. 

If  the  condition  of  a  recognizance  be,  that  the  principal  shall  j^Iq^ioo.  pi. 
surrender  himself,  or  pay  the  money ;  and  the  breach  assigned  be,  is.  adjudged. 
that  he  hath  not  surrendered  himself;  this  is  nauffht,  for  he  (a)  Where  the 
might  have  paid  the  money  (a\  and  then  the  condition  is  not  ^^'  "^X  P|^ 

and  how  such  plea  is  to  be  pleaded,  foide  Roll.  Abr.  Z3S^  536.  S  Ler.  SIS.  Cro.Elis.  S33. 
Stile,  3S4.  3  Leon.  S13.  Cro.  Eliz.  139.*  Where  a  release  to  the  prindpal  dischaiges  the 
bail.    Roll.  Abr.  336. 

*  The  bail  pleaded  in  iekrefaoM.  npon  the  reoocnixanoe,  payment  by  the  prindpal,  before 
the  return  of  the  second  icire  faekus  and  the  plead  held  t»d;  for  in  strictness  of  law  the 
recognisance  was  forfdted,  bv  sums  out  the  first  sdre/odas.  1  Ld.  Raym.  157.  In  such  case, 
if  the  payment  had  been  really  made,  the  bail  should  nave  moved  to  stay  proceedings,  on  pay- 
ment of  costs  incurred  against  them  before  the  payment.  ||But  see  4  Ann.  c.  16.  §  is.  enacted 
since  the  above  case.| 

I  So,  where  in  scire  facias  to  have  execution  against  J.  B.  and  Wilkinson  v. 
6.  IL  for  damages  and  costs  recovered  against  tA  A  on  a  recog-  '^w'^7Va 
nizance  conditioned,  if «7.  B.  and  6.  K.  should  be  condemned,  that  jj/ 
J.  B.  and  G.  IL  should  pay,  4^.  or  render,  the  plaintifi  alleged 
that  J*  B.  and  G.  IL  haa  not  paid  or  rendered  themselves  accord- 
ing to  the  form  and  effect  of  the  recognizance,  the  breach  was 
held  ill  assigned  on  demurrer ;  for  non  constat  but  that  J.  B.y  the 
party  condemned,  had  paid  or  rendered. 

The  recognizance  must  be  set  forth  with  certaintv  and  pre-  s  Salk.  564. 
cision,  and  if  there  be  a  material  variance,  it  will  be  total  on  the  1  Taunt  82L 
plea  of  nut  tiel  record,  and  the  breach  must  be  stated  according  i^^^M^l/g 
to  the  e£fect  of  the  obligation  of  the  recognizance.  I  55, 

But  if  in  a  joint  action  against  two,  JC  &  is  bail  for  one  of  them,  9  Show.  147. 
and  there  is  judgment  against  the  principals,  in  sl  scire  facias  pI.i98.Cresley 
against  J.  S.  the  bail,  it  is  sufficient  to  allege  that  the  defendant  ^4^^°^ ' 
for  whom  he  was  bound  did  not  pay  the  money,  and  if  the  other     ^^^    "^' 
had  paid  it,  he  should  have  pleaded  it 

A»  and  B.  are  bail  to  an  action  in  B»  JR.,  where  judgment  is  Roll.  Abr.  334, 

fiven  against  the  principal,  who  brings  a  writ  of  error  in  the  2^S5.  Moor, 
ixchequer-chamber,  pending  which  the  ball  bring  in  the  prin-  q^'^'  ^^am 
cipal,  or  the  principal  renders  himself  to  prison ;  though  the  re-  ^^^  sBulstr. 
coverer  cannot  pray  him  in  execution,  nor  can  the  court  put  him  199.  S.C.R0II. 
in  execution,  because  the  writ  of  error  is  a  supersedeas  to  it,  yet  Rep.  392.  S.C. 
this  is  a  good  discharge  of  the  bail,  for  the  marshal  ought  to  keep  c  p  ^^' 
him  in  prison  as  a  pl^ge  till  the  judgment  be  affirmed  or  dis-  100.5 Mod^r. 
affirmed,  as  he  does  upon  mesne  process  for  want  of  bail. 

IF  the  principal  surrenders  himself,  or  the  bail  render  him  up.  Roll.  Abr.  337. 
this  will  discharge  the  bail,  and  may  be  pleaded  to  the  scire  Moor.sss. 

facias : 
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Leon.  58.  facias  {a) :  but  such  surrender  or  render  are  not  sufficient,  unless 
2Bul8tr.260.  ^jig  plaintiff  or  his  attorney  have  notice  of  it(i);  and  this  is  re- 
principd^wM^  quired,  that  the  plaintiff  may,  if  he  pleases,  charge  him  in  exe- 
m  actual  exe-    cution  ;  also,  that  he  may  not  be  at  any  further  trouble  or  charge 

cution,  and  a    in  proceeding  against  the  bail. 
comrnUtittir  en- 
tered, yet  after  two  scire  faciaii  returned,  and  juderoent  thereupon,  the  court  would  not  set 

it  aside  on  modon,  for  the  bail  ought  to  have  pleaded  it.   Skin.  1 20. So  where  the  principal 

surrendered  himself  before  the  return  of  the  capitu,  yet  thfe  plaintiff  having  had  no  notice,  and 
there  bein^  no  dischai^  of  the  bdlrpiece,  or  exoneretur  entered,  and  the  plaintiff  having  pro- 
ceeded to  judgment  against  the  bail,  the  court  would  not  relieve  them  on  motion,  but  put 
them  to  their  autUUi  querela*  Salk.  101.  pi.  14.  (6)  But  if  through  want  of  notice  he  li  at 
further  diarge  against  the  bail,  that  shall  not  vitiate  the  surrender;  but  yet  the  bail  shall  not 
be  delivered  till  th^  pay  such  charges.  6  Mod.  338.  ||As  to  the  notice,  see  Tidd's  Prac.  291. 
(8th  edit.)!  [Say.  R.  7.  1  Burr.  409.  Where  the  bail-piece  had  been  previously  delivered 
out  to  be  filed  to  the  pimntiff's  attorney,  who  neglected  to  file  it,  proceeaiqgs  against  the  bail 
for  want  of  an  exonerettur  were  stayed.  8  Mod.  280.  1  Burr.  409.  Upon  what  terms,  and 
at  what  time  the  court  will  stay  proceedings  against  the  bail,  pending  a  writ  of  error,  see 
1  Stra.  419. 445.  SQ6.    8  Str.  717. 781. 872. 1270.     1  Burr.  340.] 

R.K.B.  Tr.  The  bail  are  at  liberty  to  render  the  defendant  before  they 

^V^'^R  justify,  notwithstanding  a  rule  has  been  obtained  against  the 
The^Hce  ^^^'  sheriff  to  bring  in  the  body,  at  any  time  before  the  expiration  of 
liberty  after  an  such  rule ;  the  attorney  for  the  defendant  giving  notice  of  such 
assignment  of   render  to  the  plaintiff's  attorney  without  delay^  and  making 

the  bail-bond,   affidavit  thereof. 

Ufdwin  ▼•  Allen, 

5  Term  R.  401.    Meysey  ▼.  Camell,  Id.  554.  S.  P. 

Tidd'sPrac.  ||It  is  not  necessary  in  either  court,  for  the  bail  to  justify  in 

281.  (9th  ed.)  or(]er  to  render,  even  after  they  have  been  ex<^epted  to.    And  on 

^ception  to  biul,  if  notice  be  given  of  6l3ier  bail,  only  one  of 
whom  justifies,  and  the  names  of  the  former  still  remain  on  the 
bail-piece,  the  first  bail  may  render  in  the  K.  B.  Even  bail  who 
have  been  rejected,  have  in  that  court  been  holden,  so  long  as 
they  are  on  the  bail-piece,  competent  to  surrender  the  defendant. 
And  where  one  bail  only  had  justified,  and  time  had  been 
refused  by  the  court  to  justify  another,  the  court  held  the 
rend^  sufficient.  In  the  Common  Pleas,  when  bail  above  were 
excepted  to,  and  could  not  justify  themselves,  they  were  formerly 
considered  as  no  bail,  and  could  not  have  rendered  the  defendant 
to  prison;  but  other  fresh  bail  might  have  been  put  in;  and 
before  any  exception  taken  to  them,  they  might  have  surren- 
dered him  in  discharge  of  themselves;  and  it  is  now  holden, 
that  bail  who  have  been  rgected,  may  enter  into  a  new  recogni- 
zance, for  the  purpose  of  rendering  the  defendant.  But  bail, 
surreptitiously  put  in,  are  not  allowed  to  render  him.  I 
Salk.  98.  p\,3'  if  ^'  sues  B.  in  three  actions,  and  B.  puts  in  three  several 
per  cur,'  bails,  the  plaintiff  recovers  in  all,  and  the  defendant  renders  hira- 

(r^Wherfe  self,  on  which  one  of  the  bail  only  enters  an  exofieretur  s  though 
™'*  *  ?*^^*;-  the  rendering  is  a  disdiarge  in  posse  as  to  all,  yet  it  is  not  com- 
charaber"th^^  P^^^  ^^^  actual  as  to  all,  till  an  exoneretvr  entered  upon  all.  (c) 
principal  escaped  from  the  tipstaH^  pt  was  holden  not  to  be  a  good  render.  6  Mod.  858.  And 
a  render  is  not  complete  till  the  bail  have  paid  the  gaoler^s  fees.  Com.  Rep.  554.  In  K.B.  it 
is  necessary  to  make  an  entry  of  the  render  in  the  marshal's  book,  which  is  kq>t  in  the  Kiln's 
Bench  Office;  it  being  holden,  that  until  such  entry  be  made,  the  defendant  is  not  in  custody^ 
so  as  to  charge  the  marshal  in  an  action  of  escape.   1  Salk.  372.  2  Stra.  1226.  2  Burr.  1049.] 


(D)    Proceedings  against  Bail,  and  how  they  are  discharged.    4rn 

'  If  the  bail  plead  a  render  of  the  prmcipai,  they  most  conclude  |^^  ^^^* 
their  plesL prout paiet per  recordum  {a) ;  for  this  is  not  to  be  tried  iglf's  C  Hob 
per  paiSf  but  by  the  record.  210!  Moor,  ^ 

8B8.  pi.  1249.  Keb.  761. 815.  S.P.  adjudeed.  Sid.  816.  dfthUatur^  and  said  there  were  pre- 
cedents both  ways;  but  vide  Lev.  911.  ^ilLeb.  189. 306.  Like  point  adjudged,  (a)  So  if  iii 
a  scire  faciat  against  bail  upon  writ  of  error,  according  to  the  statute  of  3  Jac.  I.  c.  8.  they 
plead  the  plaintiff  proseaited  the  wnt  of  error  with  enect,  and  thereupon  the  judgment  was 
reversed,  th^  must  conclude  prout  patei  per  recordum.    Kaym.  50. 

Also  in  pleading  a  render  of  the  principal,  the  bail  must  say  ^Bulst.i93. 
quod  venit  hie  in  curia  (6)  et  in  eadem  curid  (c)  reddidit  se  et  per  r^I^R  392. 
eandem  curiam  commissusjidt ;  but  it  being  here  laid  to  be  done  593.'s.C.  and 
the  2d  of  February f  (being  Candletnas'day,  and  so  dies  nonjuridi--  S.  P.  admitted 
cuSf)  it  judicially  appears  there  could  be  no  court  that  day,  and  I'^^f^r.  though 
so  the  render  and  commitment  void.  'Ll^^  ^"^^ 

odmtc  remanet 
m  cuMtod.f  S^c.  for  if  in  prison  without  render  or  commitment,  it  is  not  material.   (^)  Vide  Stile^ 
330, 381.    {c)  The  reiider  must  be  made  in  that  court  where  the  record  is  at  the  time.    Cro. 
Jac.  98.    Roll.  Abr.  534. 

In  a  scire  facias  against  bail,  they  cannot  plead  that  the  Moor,  400. 
plaintiff  hath  arrested  the  principal  in  the  StanTiary^courtf  per  pi-  524.  ad- 
quod  they  could  not  have  his  body,  for  they  mifi:ht  have  removed  J"^^* ,  i^ 

?.      ulj:  jo  principal  con- 

him  by  habeas  corpus.  iicted  of  felony 

and  under  sentence  of  transportadon  may,  in  proper  circumstances,  be  removed  by  habeas 
corpus,  and  surrendered  in  discharge  of  his  bail.  Case  of  the  bail  of  Peter  Vemin,  8  Stni. 
1217.  Fowler  v,  Dunn.  4  Burr.  S034.  How  a  soldier  may  be  surrendred  by  his  tiail,  see  Bond 
V.  Isaac,  1  Burr.  339.]    ||See  5  Taunt.  516.|| 

I  Where  the  crown  is  concerned,  the  courts  will  not  in  general  ^    .      ^. 
dwnge  the  custody  without  the  express  consent  of  its  officers.      ^^^  ^  Bro!'^ 

&  Binj^  93,  5  Mo.  959.  S»  C;  and  see  West  on  Extents,  90,    TidcL  987. 

Though,  where  a  defendant  being  charged  in  custody  upon  Boise  &  Sat- 
an extent  or  information,  or  for  a  contempt  in  not  paying  the  tar's  Ca.iSM. 
king's  debt,  is  brought  up  in  the  Court  of  King's  Bench  on  a  ^^'j  SaJk.   * 
habeas  corpus,  to  be  surrendered  in  discharge  of  his  bail,  and  it  555.    Chitt/s 
appears  that  the  civil  action  in  which  he  was  bailed  was  com-  Ca.  1  Wils. 
menced  before  the  other  proceedings,  and  the  court  are  satisfied  ^^?'  .^  ^^^ 
that  it  is  for  a  just  debt,  and  the  application  really  made  by  the  thM  cua 
bail,  they  will  commit  him,  as  their  prisoner,  to  the  custody  of  much  ques- 
tbe  marshal;  for,  by  the  25E.S.  stat.5.  c.l9«   *^  the  king's  tionedby 
debtora  shall  not  be  protected  from  the  prooeedinirs  of  the  other  ^>^C.  J.and 
creditors  against  them."     The  attomeylgeneral  may,  however,  g^"„^„^oTp?l 
have  a  habeas  corpus  to  remand  the  defendant    But  in  the  Com-  in  5  Taunt. 
mon  Pleas,  where  A»  was  arrested  and  held  to  bail  in  a  civil  51g. 
action,  after  which  an  extent  issued  against  him  at  suit  of  the  j^^'*^"  ^* 
crown,  and  he  was  thereupon  committed  to  the  custody  of  the  5XBunt.503. 
sherifis  at  London,  on  an  application  to  the  court  by  the  bail,  it  1  Marsh.  166. 
was  holden;  first,  that  the  bail  were  not  entitled  to  enter  an  S.C. 
exoneretur  on  the  Iml-piece ;  secondly,  the  crown  having  refused 
its  consent  to  the  defendant's  being  surrendered,  unless  he  should 
be  immediately  remanded  to  the  custody  of  the  marshal,  that  the 
Common  Pleas  would  have  no  audiority  so  to  remand  him  after 
he  had  been  sun*endered  to  the  Warden  of  the  Fleet ;  and  thirdly, 
that  the  bail  could  not  surrender  the  defendant  by  habeas  corpus, 
as  a  matter  of  right,  without  the  consent  of  the  crown.     But  the 

court 
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court  expressed  their  readiness  to  give  the  bail  time  for  sar- 

rendering  the  defendant  | 
«  wJJ?'  ^**  So  in  a  scire  facias  against  bail,  they  cannot  plead  that  before 

S  C  sLcr*  *®  return  of  the  second  scire  facias  the  plaintiff  prosecuted  a 
195.  S.C.  '  ^^^'^ttw*  ^«P»Vm  against  the  principal,  directed  to  the  sheriff  of, 
Ventr.su.  4*^-9  who  took  the  principal  in  execution  upon  the  said  judgment, 
S.C.Cro.Jac  et  adkuc  habet  et  detindx  for  tlie  recognizance  was  forfeited 
32a  Ron  Abr.  before,  (a) 

897.     Fkfctit.  ^   ' 

if tidtto  Qiftffd^  letter  (B).    (a)  Thu  u  rtrictnefg  of  law,  yet  the  ocrart,  car  ^ntfitf,  would  bsfe 

permitted  the  bul  to  hare  soneDdered  the  prindiMd  before  die  retnrn  of  the  scire  faam, 

^^"^'^'  I  Where  the  cause  is  referred  to  arbitration  the  bail  are  dis- 

Haywu?T.'^  charged,  unless  a  verdict  is  taken  for  the  plaintiff:  and  therefore, 
]^l,l,gQs^  '  in  that  case,  an  enquiry  should  always  be  made,  whether  there 
4 East,  509.      are  bail  or  not;  or  a  verdict  should  be  taken,  subject  to  the 

arbitrator's  award  as  to  the  damages. 
Honley  ▼•  Where  the  plaintifl^  after  proceeding  at  law  and  obtaimng 

tT**  L sss     ^*''  ^^^  *  ^^  *°  equity  for  the  same  cause  of  action,  and 

*"°        '    elected  to  proceed  in  equity,  and  a  perpetual  Jmjunction  was 

granted  against  his  proceeding  at  law,  the  court  still  refused  to 

discharge  the  recognizance  of  the  bidl ;  saying,  the  bail  might 

apply  when  anv  step  was  taken  against  them.| 

HodioDT.Nu.      [A  cogrumt  by  the  principal,  without  notice  to  the  bul,  will 

ius77.  not  discharge  them.] 

Bowtfield  ▼.  (Unless  time  be  given  to  the  principal  beyond  the  time  when 
"^Sr^*  ..^  ^^  plaintiff  might  have  had  judgment  and  execution  in  the 
iS^^^f;.  original  action.  *  '  °* 

ton,  5  Taunt.  S19.    Thomas  ▼.  Young,  liEaat*  6l7.f  and  tee  5  Bartt.&C.  969. 
Brid^wood  v.        And  taking  a  composition  from  the  defendant,  does  not 
5  Tnont  614,    ^.'^^*^g®  *®  ^*1  '^^  ^^  plamtiff  expressly  reserve  a  right  at  any 
Melvill  V.     '    ^^^  ^  proceed  against  the  defendant 
Olendinning,  7  Taunt.  1S6. ;  and  see  8  Price,  467. 

WilUson  ▼.  But  it  is  otherwise  if  the  plaintiff  is  tied  up  from  proceeding.! 

Whitaker,  7  Taunt  53. 

(D  2.)  Of  the  Proceedings  on  the  BaiI«bond« 

Tidd^s  Prac.  '-T  ^  ^^  above  be  not  put  in  and  perfected  in  due  time,  the  bail- 
997.  (8th  ed.)  bond  is  forfeited ;  and  the  plaintiff  mky  either  take  an  assign- 

Gilb.  C.  P.  so.  ment  of  it,  or  proceed  against  the  sheriff  for  not  bringing  in  the 

body. 

1  Salk.  99.  If  he  be  dissatisfied  with  the  bail  below,  he  should  not  take  an 

1  Wils.  2S3.  assignment  of  the  bail-bond ;  for  by  so  doing,  he  not  only  dis- 

7  Mod.  69.  ^^A^ges  the  sheriff,  but  if  the  same  bail  be  put  in  above,  he 

117.  6  Mod.  cannot  afterwards  except  against  them. 

1 99.     Tidd's  Prac  154,  l  S5,  1 53. 

1  Mod.  998.  Before  the  statute  for  the  amendment  of  the  law,  ||4  &  5  Ann. 

^^A^^  c.  1 6.  $  20.  ante^  p.  443.  fl  the  sheriff  was  not  compellable  to  assign 
9  Mod  8*4.       ^®  bail-bond ;  though  if  he  had  not  assigned  it,  the  court  would 

have  amerced  him.] 

l|By 


(D  2.)  Of  ffie  Proceedings  on  the  Bail-bond.  4179 

I  By  48  G.  3.  c  58.  it  is  declared  that  bail-bonds  taken  b  48  0.S.  c.ss. 
actions  at  the  suit  of  the  king,  shall  be  assigned  to  his  majesty. I 

[It  hath  been  said  arguendOf  that  the  bail-bond  may  be  assigned  u"?4^^®  ^' 
be/ore  it  is  forfeited;  though  it  cannot  be  put  in  suit  till  after-  B^^esf?? 
wards.]  iSed  vide  Dent 

^  ▼.  Weston,  8  Term  It  4.|| 

I  If  the  sheriff  refuse  to  assign  the  bond,  he  is  liable  to  an  Stamper  ▼. 
action  on  the  case ;  but  as  the  legislature  only  intended  that  the  Milboume, 
sheriff  should  be  compelled  to  assign  bonds  that  were  valid  at  Igr^"°(i  g!'^* 
the  time  of  the  application  for  an  assignment,  it  has  been  held»  Pariente*  ▼• ' 
that  an  allowance  of  bail  above,  subsequent  to  the  commence-  Plumbtree, 
ment  of  an  action  asndnst  the  sheriff  for  not  assigning,  is  a  su&  s  Boi«&PuU. 
ficient  answer'  to  tne  action,  provided  the  bail  is  put  in  and  ?f''  and  see 
allowed,  as  of  the  term  m  which  the  writ  is  ietumable.1  iTLnt.  nl: 

Mendez  ▼.  Bridges,  5  Taunt  3S5> 
[Where  the  defendant  has  n^lected  to  put  in  and  perfect  bail  ™  q2?'  ^^^ 
above,  the  plaintiff  is  not  out  of  court  by  omitting  to  declare  in  ggi aSli^*' 
the  original  action,  within  two  terms  after  the  return  of  the  writ;  jt,  gys. 
but  he  may  still  take  an  assignment  of  the  bail-bond;  for  he  is  |l4 Taunt 715. 
not  bound  to  declare  de  bene  esse^  within  the  time  limited  for  the  ™^  1*«  cannot 
defendant's  appearance;  and  after  that  time  he  cannot  declare,  ^^f^^tera*" 
until  the  defendant  has  actually  appeared.  y^nr  from  the 

return  in  K.  B.  or  after  the  end  of  vacation  after  the  second  term  in  C.  B4| 

By  a  rule  of  the  Court  of  Common  Pleas,  Hil.  9  Ann.  no  bail-  ^'^^J^.^- 
bond,  taken  in  London  or  Middlesex^  can  be  put  in  suit  till  after  ^\  ^^  ^* 
four  days,  exclusive  of  the  appearance-day,  of  the  return  of  the  ^  Black.  R. 
writ ;  and,  taken  any  where  else,  till  after  eight  days,  exclusive  of  1009  J|8ee  the 
the  appearance-day  of  such  return,  upon  pain  of  having  all  RuJeT.3oG3« 
proceedings  thereon  set  aside  with  costs  upon  motion.    The  like  Sj^^^j^'^  « 
rule  was  in  jB.  JZ.  M.  8  Ann,  except  that  in  country  causes,  the 
time  is  limited  to  six  days  instead  of  eight 

If  the  last  of  the  four  days  happen  on  a  Sunday^  the  defendant  ^^"^^o 
has  the  whole  of  the  Monday  to  put  in  his  bail.]  ^g^^ ' 

(In  the  King's  Bench,  if  the  fourth  day  for  perfecting  bail  be  Dent  v.  We»- 
tbe  last  day  of  term,  and  bail  be  not  perfected  before  the  rising  ton,  sTennR- 
of  the  court  on  that  day,  an  assignment  of  the  bond  in  the  even-  ^* 
ing  of  that  day  is  regular. 

After  default  made  in  putting  in  bail  in  time,  it  is  not  enough  Turner  y.  ^ 
that  bail  are  afterwards  put  in ;  but  the  plaintiff  may  take  an  ^^9  7  £a«t» 
assignment  of  the  bail-bond,  and  proceed  thereon,  unless  bul  be  ^^^* 
also  justified,  though  not  before  excepted  to. 

If  the  original  action  is  pending  when  the  assignment  of  the  I%>tt  y. 
bail-bond  is  taken,  the  proceedings  cannot  be  set  aside,  because  ^p'^'  |  ^' 
the  plamtiff  has  proceeded  after  the  original  action  is  out  of  ^^^  *'*' 
court;  but  the  proceedings  may  be  stayed,  if  the  plaintiff  has  4  Taunt  i\6* 
been  guilty  of  laches.  ||  3  Price,  257. 

[The  court  will  not  order  the  bail-bond  to  be  delivered  up  to  3XermR.579. 
be  cancelled,  on  the  ground  of  a  misnomer.]  ||9Bo8.&PulL 

1 09.  Sed  vide  4  Maulc  ft  &  360.   1  Cbitt.  R.  8SS.  and  note  contrh. ;  and  lee  9  Barn,  ft  C.  569.|l 

II  Nor  can  it  be  cancelled  in  the  King's  Bench  on  the  ground 

of 
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(a)  1  Dowl.  &    of  tlie  plaintiff's  attorney  having  neglected  to  take  out  his  certi- 

S^'/b^'  &  ^^  ^^^  *  ^^^  ^  ^^'^  Common  Pleas,  because  the  defendant  has 
Pull.  466.         ^^  arrested  on  a  special  capias,  in  which,  as  well  as  in  the 

a  4  Barn.  &  affidavit  to  hold  to  bail,  the  ipidals  only  of  his  Christian  name 
i  536. ;  and  were  inserted  (£) ;  though  it  is  otherwise  m  the  King's  Bench  {c) ; 
?rf>  1  Bo  ^  If  **  °^  because  the  place  where  the  affidavit  to  hold  to  bail  was 
Pull.  105.  sworn  is  not  mentioned  in  the  jurat  {d)  So,  if  a  noncom- 
(e)  4  Taunt,  missioned  officer  has  been  arrested  and  given  bail,  the  Com- 
^57.  mon  Pleas  will  not,  after  judgment  recovered  against  the  bail, 

(g)  2  Taunt  67.  gg|.  j^jjg  ^g  proceedings  and  cancel  the  bail-bond,  (e)    And  in 

that  court,  if  the  plaintiff  sue  out  writs  into  two  counties,  and 
arrest  the  defendant,  who  gives  bail  iit  both,  the  plaintiff  may 
regularly  proceed  on  the  first  bail-bond.  (^)|| 
R.M.  a  Ann.        [Where  the  plaintiff  has  not  lost  a  trial,  the  court  or  a  judge 
Reg.  1.  Cowp.  will  stay  the  proceedings  on  the  bail-bond,  upon  putting  in  and 
p!iU  IsJT  *  perfecting  bail  above ;  paying  the  costs  incurred  by  the  assign- 
*"       ment  of  the  bail-bond,  to  be  taxed  by  the  proper  officer;  receiv- 
ing a  declaration  in  the  original  action ;  pleading  issuably ;  and 
taking  short  notice  of  trial,  so  that  the  cause  may  be  tried  the 
same  term. 
Cowp.  769.  And  wherever  the  defendant  is  guilty  of  a  neglect  in  not 

putting  in  bail  in  due  time,  by  which  the  bail-bond  becomes 

forfeited,  the  notice  (in  case  the  party  means  to  put  in  bail,  in 

order  to  stay  proceedings  on  the  bail-bond,)  should  be,  that  he 

will  put  in  and  perfect  bail  on  such  a  day;  when  the  plaintiff  may 

oppose  them  in  court,  without  its  being  a  waver  of  the  bail-bond. 

Dut  if  the  plaintiff  have  lost  a  trial,  the  court  will  further 

R.M.  8  Ann.  require  that  the  bail  consent  that  judgment  be  entered  against 

s^tra*iS59.    them  on  the  bail-bond  for  the  plainuff's  security;  after  which 

Carmichael  v.  they  are  liable  to  immediate  execution,  if  the  defendant  should 

Troutbeck,       fail  in  the  action ;  and  they  cannot  discharge  themselves  by  a 

Trin.  24  G.  5.    surrender.] 

Tidd'«Pr.504.  "^  . 

Whitehead  v.  J  The  bail-bond  in  such  case  must  stand  as  security,  even 
8  Barn!'^  A.    ^^^^^S^  ^^^  defendant  has  been  surrendered  by  his  baiL 

1  Chitt.  R.  By  losme  a  trial  is  meant  that  the  plaintiff  has  been  prevented, 
970.  a.  557.  by  the  neglect  of  the  defendant  to  put  in  or  perfect  bail  in  due 
fA^^^Rv  ^™^  ^^^  trying  his  cause  in,  and  obtaining  judgment  of  the 
450?8i /</.  i'^.  same  term  in  which  the  writ  was  returnable* 

S  Bing.  227. 

1  Chin.  R.^  This  of  course  can  only  happen  in  town  causes,  or  where  the 

P^^  %oI  wntt^  is  laid  in  London  or  Middlesex  (a),  and  depends  on  the 

(sth  edit.)  ^^^  ^^  ^^^  proceedings,  as  when  the  writ  was  returnable,  and 

(a)  Jn  country  declaration  delivered,  and  whether  the  defendant  lives  more  than 

caufcs  it  baq     forty  miles  fix>m  London^  for  if  he  do,  he  is  entitled  to  fourteen 

not  been  j      ,  j^^^j        f  ^  j  , 

usual  on  staj-        ^ 

log  proceedings  on  the  but-bond  when  a  trial  has  been  lost,  to  require  the  bail  to  consent 

tbat  the  bond  shall  stand  as  a  security,  though  there  seems  the  same  reason  for  it  as  in  town 

causes.    See  Tidd's  Prac.  504.    7  Pricey  555. 

2  Barn,  ft  A.        By  the  rule  of  the  G>urt  of  King's  Bench,  Mick.  59  Geo.  5. 

proceedings 
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proceedings  regularly  commenced  on  the  bail-bond  cannot  be  ^^'T^^^, 
stayed,  unless  the  application,  if  by  the  defendant,  is  on  an  affi-  ^^'  ^^"^  ^'^ 
davit  of  merits^  and  it  on  the  part  of  the  sheriiF,  bail,  or  officer, 
on  an  affidavit  shewing  that  the  application  is  on  his  part,  and  at 
his  expense,  and  for  nis  indemnity,  and  without  collusion  with 
the  defendant 

The  rule  only  applies  to  proceeding  regularly  commenced  on 
the  bail-bond. 

The  affidavit,  if  on  the  part  of  the  defendant,  must  state  that  s  Barn.  &  Aid. 
he  has  a  good  defence  on  the  meritSf  not  merely  that  he  has  a  '^^' 
good  defence. 

In  the  Common  Fleas  the  bail  on  such  an  application  are  not  i  New  R.  125, 
reouired  to  swear  to  merits,  whether  a  trial  has  been  lost  or  not. 

Nor  are  they  in  the  Exchequer,  where  a  trial  has  not  been  sPHce^  52.* 
lost,  II  and  see  8  Price, 

610.    13  Price,  114. 

[The  sheriff's  bail  are  liable  to  pay  what  is  really  due  to  the  Savage  v. 
plaintifl^  though  beyond  the  sum  sworn  to,  and  costs,  to  the  full  West,  9  Q,s, 
extent  of  the  penalty  of  the  bond :  and  the  court  will  not  relieve  cited  inCowp. 
them  on  the  death  of  the  defendant  in  the  original  action,  where  the  n^'^l^^ 
plaintiff  might  have  had  judgment  against  him  (a),  if  bail  above  lis  Term  Itss. 
had  been  put  in  and  perfected  in  time.    But  where  the  defendant  1  East,  91.  m  * 
dies,  before  the  plaintiff  could  have  had  judgment  (6),  if  there  w^-^  («)R.M. 
has  been  no  delay  in  putting  in  and  perfecting  bail,  the  court  Afr-Mu'^n 
will  stay  the  proceedings  upon  payment  of  costs  only.]  ^^^^  Cowp.71. 

Barnes^  lis.    Barnes,  61. 70« 

(Where  several  actions  are  brought  upon  the  bail-bond,  it  is  Tidd'sPr.905. 
usual,  in  suing  out  execntion,  to  apportion  the  debt  and  costs  in  (^^  edit.) 
the  original  action  amongst  the  different  defendants,  so  as  to  levy  ^^^  ^j"  "^''" 
a  part  on  each,  together  with  his  own  costs,  {c)    But  the  bail  it  %^j  xo  brko" 
seems  are  not  liabfe  beyond  the  penalty  of  the  bond,  where  they  sereral  ac- 
are  let  in  upon  terms  to  try  the  cause,  the  bail-bond  standing  as  ^'o°^>  and  if 
a  security,  although  the  debt  and  costs  exceed  the  penalty  after  STJffidS" 
the  trial.  B  reason  the 

Court  of  K.  B.  will  only  allow  the  costs  of  one  action.  2  Bam.  &  A.  598.  1  Chitt.  R.  337. 8.C. 

[If  after  the  death  of  the  plaintiff,  his  attorney  take  an  assign-  Hutchinson  v. 
ment  of  the  bond,  the  proceedings  thereon  will  be  set  aside.]       ^^^*  ®  ^^* 

II The  bail  cannot  avail  themselves  of  the  bankruptcy  of  the  Tidd,305. 
defendant.  Cowp.25. 

But  if  the  defendant  or  his  bail  become  bankrupt  after  the  4  Moor.  350. 
bond  is  forfeited,  the  plaintiff's  demand,  b^ing  provable  under  '  ^^^  ^'"S' 
the  commission,  is  barred  by  the  certificate*  8-  »•  C 

Bail  to  the  sheriff  are  discharged  by  the  defendants  giving  a  4  Bam.  &  Aid. 
cognaoitj  without  knowledge  of  the  bail,  for  payment  of  debt  and  d^* 
costs. 

Where  they  have  knowledge  of  the  cognooU  they  remain  ^Bam.  &.  C. 
liable,  but  the  plaintiff  ipust  give  them  notice  tliat  the  a^navit    ^ 
is  unsatisfied  before  he  can  proceed  against  them. 

Vol.  I.  I  i  And 


482  BAIL  IN  CIVIL  CAUSES. 

Tidd's  Prac.  And  in  case  of  render  in  discharge  of  bail,  the  courts  will  stay 

305.  (9th  cd.)   \i^Q  proceedings,  if  the  notice  of  render  be  given  before  the  assign- 
ment of  the  bail-bond,  otherwise  not.  || 
Swayne  v.  [If  the  plaintiff  take  an  assignment  of  the  bond  during  the 

Cranimond,      pendency  of  a  rule  to  set  aside  proceedings  for  irregularity,  and 
4TennK.i76.  iq  g^ay  proceedings  in  the  mean  time^  such  assignment  will  be  set 

aside,  for  the  rule  is  a  suspension  of  proceedings  to  att purposes.'] 

4  Barn.  &  Aid.       ||  And  the  proceedings  will  be  set  aside,  if  the  plaintiff  take  an 
^^*  assignment  after  the  defendant  has  given  a  cognovit^  without 

knowledge  of  the  bail,  for  payment  of  debt  and  costs.  Q 
Francis  v.  [The  action  upon  the  bail-bond  must  be  brought  in  the  same 

Taylor,  Barn,  court  where  the  bail  is  given,  even  though  an  attorney  of  another 
92.  WaUon  V.  court  happen  to  be  one  of  the  bail ;  for  the  statute  empowers  no 
1J23!  Morris  ot^er  court  to  do  equitable  justice  between  the  parties. 
V.  Rees,  2  Black.  R.  838.  How  v.  Bridgwater,  Barn.  117.  ||And  this  though  the  action  is  by 
the  sheriff  in  the  K.  B.,  8  Term  R.  152. ;  aUth-  in  C.  P.  and  Exchequer.  1  H.  Black.  631. 
8  Pijce,  374.»  those  courts  holding  the  statute  not  to  apply  to  an  action  by  the  sheriff*,  who 
mny  sue  on  the  bond  at  common  law.  The  bail  cannot  take  advantage  of  the  action  being 
bronght  in  a  different  court  ou  non  est  factum^  but  should  apply  to  the  court  by  motion. 

5  Camp.  396.    Qu.  Whether  it  could  be  pleaded  specially  ?|| 

Kitsonv  Face        ^^^  under-sheriff  may  assign  the  bond,  but  his  clerk  cannot 
'  Stra.  60.  \iSed  vide  4  Camp.  3^.   5  Barn.  &  A.  S43.  Tidd.  300.  contra.^ 
.  Gregson  ▼•  The  sheriff  may  assign  the  bond  out  of  the  county ;  and  the 

Wwither,  action  upon  it  may  be  brought  either  in  the  county  where  the 

14^.  2^nu    ^signment  was  made,  or  in  that  where  the  bond  was  taken. 

757. 

Neat  V.  Mills  There  must  be  two  witnesses  to  the  assignment,  else  the  bond 
Fortesc.371.'  is  void.  But  {a)  it  is  not  necessary  to  set  forth  this  or  any  other 
U)  {^ease  v.       circumstance  of  the  assignment  in  a  declaration  on  the  bond,  or 

MTT***     ^  make  a  prcferi  of  the  assignment 
Morgan,  t  Ld.Raym.  1564. 

Whiskard  v.  Neither  is  it  necessary  to  state  that  the  debt  was  sworn  to,  or 
.Wilder,'iBurr.  writ  marked ;  for  these  omissions  do  not  avoid  the  bond  ;  though 
330.  l|But  the  sheriff,  or  perhaps  the  plaintiff,  may  be  punishable  for  theni. 
if  there^is  an  -^^^  ne^A,  it  be  shewn  that  the  defendant  in  the  original  action 
an  affidavit  it    ^'^'^^  arrested  (J) ;  for  the  arrest  is  not  traversable.] 

must  be  produced  and  proved.  Webb  v.  Heme,  1  Bos.  &  Pull.  231. ||  {Jbi)  Watkins  v.  Parry, 
1  Stra.  444.    Haley  v.  Fitzgerald,  I  Stra.  643. 

Thompson  v.  II  ^^  ^^  bail-bond  be  dated  and  made  after  the  return  of  Uie 
Rock^  4  Maule  writ,  it  has  been  held  that  advantage  may  be  taken  of  it,  on  the 
&  S.  338.;  plea  otnon  estfactums  for  the  court  said,  that  if  the  matter  were 
Wh^^d  1  •  specially  pleaded,  the  plea  must  conclude  et  sic  non  estjactum^ 
case  5Coke  ^^^  ^^^  ^^^  special  non  estfactvm  is  never  now  necessary. 
U.  84S.  con/./and  the  learned  note  of  the  editor  of  the  last  edition,  and  the  authoritieB  cited 
by  him,  from  which  it  appean  that  the  conclusion  of  the  special  plea  in  such  case  wooM  not 
have  been  ne  wm  eitfaetwm^  but  ^  so  the  said  bond  is  void ;"  and  that  as  the  defence  does 
not  impeach  the  ex^cu/ion,  but  shews  the  bond,  though  well  executed,  to  be  void  by  the  oper- 
ation of  the  statute,  the  plea  should  be  special  as  in  cases  of  usury,  gaming,  ftc.  3  C6ke  R. 
243.  note  {c),  Frasers  edit. ;  and  see  2  Camp.  396. 

Moody  v.  Final  judgment  may  be  entered  in  an  action  on  a  bail-bond 

Pheannt,  2     without  a  writ  of  enquiry.  0 

BO8.&P.446.  1  ^     M  ^   ^    ,T 
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TN  all  criminal  cases,  in  which  it  seems  doubtful,  .whether  the  8  Inst.  189, 

accused  be  guUty  of  the  offence  or  not,  bail  is  regularly  to  be  v  P  r 

allowed :  and  it  is  a  general  rule,  that  whosoever  is  Judge  of  the^  \As!\&»ooi^ 
offence^  may  bail  the  offender.  p.488.|| 

(A)  In  what  Cases  it  is  grantable  by  a  Sheriff. 

(B)  Where  by  a  Justice  of  the  Peace,  ||and  a  Constable 

in  the  Metropolis.  Ii 

(C)  Where  by  Justices  of  Gaol  Delivery. 

(D)  Wb^re  by  the  Court  of  King's  Bench. 

(E)  Where  by  the  other  Courts  of  Westminster. 
[(E  2.)  Where  by  the  House  of  Lords.] 

(F)  What  shall  be  said  to  be  sufficient  Bail. 

(G)  The  Offence  of  taking  insufficient  Bail. 

(H)  The  Offence  of  granting  it  where  it  ought  to  be 

denied* 
(I)  The  Offence  of  denying,  delaying,  or  obstructing 

it,  where  it  ought  to  be  granted. 

(K)  In  what  Form  it  is  to  be  taken. 
(L)  What  shall  forfeit  the  Recognizance. 


(A)  In  what  Cases  it  is  grantable  by  a  Sheriff. 

'D  Y  the  .common  law,  according  to  some  opinions,  the  sheriff  -Vide  9  Hawk. 

without  any  writ  might  ex  officio^  as  principal  conservator  of  P-  ^hJ^^* 

.  the  peace  (a),  bail  any^person  arrested  on  suspicion  of  felony ;  and  gtaWehad^Stt 

it  is  certain,    that  by  the  common   law,  he  might  baU  any.  uke  power, 

person  who  was  indicted  before  him  at  his  torn  for  febny,  or  any  tide  8  Hawk. 

other  crime  that  b  bailable,  (b)  P*  9;  ^^''•^ 

^  And  how  far 

this  power  is  taken  away  by  those  statutes  which  empower  justices  of  the  peace  to  admit  per- 

sons  to  bail  on  an  accusation  of  £elony,  and  particularly  prescribe  in  what  manner  they  snail 

do  it»  vide  ibid.    (^).But  this  power  is  now  taKen  away  by  1  £.  4.  c.  3,,  by  which  it  is  enacted, 

that  the  sheriff  shall  not  proceed  on  such  indictment,  but  shall  remqve  it  to  the  next  sessions 

of  the  peace.   Hawk.  P.O.  106.   s  Hawk,  P.  C.  148. 

Also  haSl  is  grantable  by  a  sheriff  by  virtue  of  the  following  Co.  Bail  and 
jwrits.    1.  By,th&t^{iHlioetjaia$Jby.wmlu^jps^  ^fo^l^'wk. 

..for -the  death  of  a.nian,,might  pa^n  inq^t  t^ken  by  the  sbjeriff,  p,c.  i48.^ 
if  he  were,  found  to  haYC  done  the  fact  by  misadventure,  ors^  Haw'k.p/c. 
defendendoj  be  mainprized  by  twelve  men,  upon  the  writ  de  po^  ii4. 
fiendo  in  baUium;  but  this  writ  seems  obsolete  at  this  day. 

I  i  2  2dly.  By 
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Register,  269.  2dly,  By  writ  of  mainprize,  which  of  late  has  been  disused, 
10^^04'^'  but  seems  still  in  force,  and  may  be  brought  by  persons  bailable, 
sHawLP.C.    ^  those  who  are  imprisoned  for  a  slight  suspicion  of  felony,  or 

indicted  of  larceny,  before  the  steward  of  a  leet,  or  of  a  trespass 

before  justices  of  the  peace,  4*^. 

3dly,  That  of  homine  replegiandoj  whereon  if  he  return  tliat 

the  plaintiff  is  essoigned,  he  may  by  capias  o(  withernam  imprison 

the  defendant,  whether  he  be  a  peer  or  commoner,   till  the 

plaintiff  shall  be  replevied. 


148. 

F.  N.  B.  68. 
C.  Register, 
78,79.  sBlack. 
Comm.  129. 
Fid!?  head  of 
WriU. 

West,  I,  C.15. 
(a)  This  sta- 
tute beginning 
with  inferior 
officers,  ex- 
tends not  to 
judecs  of  Bu- 
penor  courts. 
2  Inst.  185, 
186.    But 
though  the 
superior  courts 
are  not  strictly 
within  the 
purview  of  the 
statute,  vet 
they  wiU  al- 
ways in  their 
discretion  pay 
a  due  regard 
to  the  rules 
prescribed  by 
It,  and  not 
admit  a  per- 
son to  biiil 
who  is  ex- 
pressly de- 
clared by  it  to 
be  irreplevi^ 
able,  without 
some  particu- 
lar ctrcum- 
Btances  in  his 
favour. 

2  Hawk.  P.  C. 
175.— And  by 
the  1  &  2  Ph. 
Sc  M.  c.  13. 
justices  of  the 


By  Westm.  1.  cap.  15.  it  is  enacted  as  foUoweth:   "  Foras- 
**  much  as  sheriffs  and  others  (a),  who  have  taken  and  kept  in 
**  prison  persons  detected  of  felony,  and  incontinent  have  let  out 
by  replevin  such  as  were  not  replevisable,  and  have  kept  in 
prison  such  as  were  replevisable,  because  they  would  gain  of 
one  party  and  grieve  the  other ;  and  forasmuch  as  before  this 
time  it  was  not  determined  which  persons  were  replevisable 
and  which  not,  but  only  those  that  were  taken  for  the  death 
of  a  man  (i),  or  by  commandment  of  the  king  (c)»  or  of  the 
justices  (d)  for  the  forest  (e) ;  it  is  provided,  and  by  the  king 
commanded,  that  such  prisoners  as  before  were  outhiwed(g), 
and  they  which  have  abjured  the  realm  (A),  provers,  and  such 
*^  as  be  taken  with  the  manner  ({),  and  those  which  have  broken 
!*  the  king's  prison  (^),  thieves  openly  defamed  and  known  (Q, 
**  and  such  as  be  appealed  by  provers,  so  long  as  the  provers  be 
'*  living  (if  they  be  not  of  good  name)  and  such  as  b6  taken 
*^  for  house-burning  feloniously  done^  or  for  false  money,  or  for 
^^  counterfeiting  the  king's  seal(m),  or  persons  excommunicate  (n), 
**  taken  at  the  request  of  the  bishop,  or  for  manifest  offences  (o), 
<*  or  for  treason  touching  the  king  himself,  shall  be  no  wise  re- 
*^  plevisable  by  the  common  writ,  nor  without  writ;  but  such 
'*  as  be  indicted  of  larceny  by  inquests  taken  before  sheriffi  or 
**  bailiffs  by  their  office,  or  of  light  suspicion,  or  of  petit  larceny 
**  that  amounteth  not  above  the  value  of  twelve  pence,  if  they 
<^  were  not  accused  of  some  other  larceny  afore»time  (p),  or  ac- 
cused of  receipt  of  thieves  or  felons,  or  of  commandment,  or 
force,  or  of  aid  in  felony  done,  or  accused  of  some  other  trespass, 
for  which  one  ought  not  to  lose  life  or  member,  and  a  man 
approved  by  a  prover,  after  the  death  of  the  prover  (if  he  be 
no  common  thief  nor  defamed)  shall  be  henceforth  let  out  by 

^^       sufficient  surety,  whereof  the  sheriff  will  be  answerable,  and 

peace  shail  not  *^  ^^^  without  giving  aught  of  his  goods."  (;) 
bail  any  person  for  offences  declared  irreplevisable  by  this  sUtute.    Vide  mfrh.    (6)  For  this 
vide  s  Hawk.  P.  C  95^  and  the  statutes  of  Glottc.  c.  9.,  3  H.  7.  1.    (c)  This  excepuon  is  not 
to  be  applied  generally  to  every  command  of  the  king,  but  only  to  such  as  proceed  from  him 
in  person,  or  from  his  privy  council.   2  Hawk.  P.  C.  151.*    (jd)  This  is  not  to  be  understood 

of 

*  With  respect  to  the  command  of  the  kinc  or  his  council,  the  power  o(  secretary  of  state 
to  commit,  &c.  the  editor  would  refer  the  student  to  the  cases  of  Bntick,  deric,  v.  Carrington 
and  others.  2  Wils.  275.  1 1  St.  Tr.  317. ;  and  the  case  of  Money  et  at.  v.  Leach,  in  Error, 
in  B.  R,  3  Burr.  1742,  &c. ;  also  vide  the  King  and  Wilkes,  2  Wils.  151.,  Ac. ;  the  case  of 
Crosby,  Esq.  Mayor  of  London,  3  Wils.  188.,  &c.  As  to  a  commitment  by  theCommoos, 
videpiut. 


it 


(B)  Where  ly  a  Justice  qf  tlie  Peace^  ^.  48fi 

of  ordioary  commitments  by  such  justices  for  safe  custody,  but  of  imprisonments  b^  thdr  abso- 
lute command,  by  way  of  punishment,  as  for  contempts  and  such  like  matters,  which  lie  rather 
in  their  discretion  thui  in  th^r  ordinary  power.  8  Hawk.  P.C.  151.   S.  P.  C.  73.   Dalt.  c.  14. 
F.  N.  B.  951.   84  B.  5. 53.  pi.  85.   Roll.  K.  134.    {e)  They  must  be  forest^  strictly  such,  and 
not  parks  or  chases ;  but  it  u  not  material  whether  the  forest  be  the  kmg's  or  a  subject's. 
Register,  77.    4  Inst.  314.   Co.  Lit.  8.  a.  833.  a.    F.  N.  B.  67.   Plowd.  184.     Vide  the  1  E.  3. 
c.  8.,  and  7  R.  8.  c.  4.     Tkmt  no  man  thaU  be  iwpmoned  by  any  twicer  of  iheforett  without  due 
in^ctmenty  or  being  taken  wUh  the  manner,  or  trespauing  in  the  firett.    For  the  ezphination  of 
which,  mde  3  Hawk.  P.C.  158.    And  for  what  shall  be  said  a  taking  with  the  manner,  vide 
Garth.  77,  78.    (g)  Yet  the  King's  Bench  may  in  discretion  bail  a  man  upon  an  outlawry  of 
felony;  as  where  an  error  is  alleged  in  the  proceedings,  &c.    19  H. 6.  8.  a.    8  Hawk.  P. C. 
154.     Vide  title  Outlawry,    (h)  For  this  tnde  8  Hawk.  P.  C.  head  of  Approver,    (t)  Or  rather 
Mainer ;  that  is,  with  the  thing  stolen  as  it  were  in  their  hands.     Hawk.  P.  C.  101.    8  Hawk. 
P.  C.  154.    (Jk)  AUo  they  who  nave  broken  any  other  prison.   8  Inst.  188.  8  Hawk.  P.  C.  154. 
CO  The  judgment  whereof  must  be  left  to  the  discretion  of  the  person  who  hath  power  to  bail 
them.    8  Hawk.  P.  C.  154.    (m)  Persons  taken  for  arson,  or  for  false  money,  or  for  falsifying 
the  king's  seal,  or  for  treason  which  touches  the  king  himself  are,  in  respect  of  the  heinousness 
of  their  offence,  excluded  from  replevin,  esp^ually  if  they  be  in  actual  custody;  but  yet  such, 
according  to  the  circumstances  of  their  cases,  may  be  bailed  in  the  King's  Bench.  ^  3  Hawlu 
P.  C.  1 56.    (n)  But  if  a  person  appear  to  be  imprisoned  for  an  excommunication,  in  a  cause 
whereof  the  spiritual  court  hath  no  cognizance,  he  may  be  delivered  'either  by  haheas  corpus, 
or  by  quashing  or  superseding  the  writ  of  excommunicato  capiendo,    8  Hawk.  P.  C.  154. 
(o)  Must  be  intended  or  inferior  crimes  of  an  enormous  nature  under  the  degree  of  felony; 
the  judgment  whereof  seems  to  be  left  to  discretion.'   Vide  8  Hawk.  P.C.  155.    (p)  But  how 
fiu*  it  must  appear  that  those  excepted  out  of  the  statute  are  of  good  reputation,  and  innocent 
of  the  fact,  vide  8  Hawk.  P.  C.  159.    And  that  it  must  be  left  to  the  discretion  of  the  person 
who  has  the  power  of  bsuling  them,    (q)  This  is  to  be  understood  of  accessories  before 
and  after  to  capital  oflences,  with  these  restraints,  that  the  persons  so  accused  are  of  good 
reputation,  and  under  no  violent  presumptions  of  guilt.    8  mwk.  P.  C.  159.,  and  31  Car.  f  • 
C.8.  par.  81. 

II Bat  by  the  7  G.  4.  c.  64.  $  I.,  "  An  Act  for  improving  the  f  O.4.  c.  64. 
^  Administration  of  Criminal  Justice  in  England/'  the  above  ^  ^' 
provisions  are  repealed  (as  well  as  those  respecting  bailing  per- 
sons on  criminal  charges  in  23  Hen.  6.  c.  9.  S  Hen.  7.  c.  3.  $.2. 
25  Hen.  8.  c.  3.  32  Hen.  8.  c.  3.  1  &  2  Ph.  &  Ma.  c  13.) ;  and 
see  the  provisions  as  to  bailing  persons  charged,  made  by  that 
act,  poa  (B).j| 

(B)  Where  by  a  Justice  of  the  Peace,  |jand  a  Constable 

in  the  Metropolis.J| 

TT  seems  clear,  that  wherever  justices  of  peace  have  power  to  H.P.C.  106. 
hear  and  determine  any  offence  which  is  bailable  within-  the  ^^Hjf  ?*"*. 
statute  Westm.  1.,  anyone  of  such  justices  seems  consequently  to  ^^^  Lam^?*^' 
have  power  to  bail  any  person  indicted  at  the  sessions  for  such  347.  2  Hawk, 
offence,  because  every  such  justice  is  a  judge  of  the  court  which  P*C.  I60. 
is  to  determine  it 

Also  every  justice  of  the  peace  has  a  discretionary  power  of 
admitting  persons  to  bail  who  have  given  a  dangerous  wound. 

But  the  power  of  justices  in  admitting  to  bail,  is  chiefly  regu-  *  Hawk.  P.C. 
lated  by  acts  of  parliament;  to  which  purpose  it  is  recited  by  ^^^* 
1  R.  3.  cap.  3.  '*  that  divers  persons  had  been  daily  arrested  and  1  ft.  3.  c.3.. 
^'  imprisoned  for  suspicion  of  fetony,  sometime  of  malice,  and 
**  sometime  of  a  light  suspicion,  and  so  kept  in  prison  without 
**  bail  or  mainprize,  to  their  great  vexation  and  trouble ;  and 
*^  thereupon  it  is  enacted,   that  every  justice  of  the  peace  in 

I  i  3  **  every 
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•*  6very  shire,  chy  and  town,  may,  by  his  or  their  discretion, 
**  let  such  prisoners  and  persons  so  arrested  to  bail  or  mainprize, 
^^  in  like  form  as  though  the  same  prisoners  or  persons  were 
^  indicted  thereof  of  record,  before  the  same  justices  at  their 
**  sessions." 

a  H.  7.  c.  5.  But  this  statute,  so  &r  as  it  ^ves  such  power  to  a  single  jusdce, 

is  repealed  by  S  H.  ?•  c.  S.  which  enacteth,  '^  that  justices  of 
^*  the  peace,  or  two  of  them  at  the  least,  whereof  one  to  be  of 
^*  the  jtiojiintf  have  power  to  bail  any  person  mainpernable  by 
*^  law,  to  their  next  general  sessions,  or  to  the  next  general  ga<^ 
*<  delivery,  as  well  within  franchise  as  without ;  and  that  the 
**  same  justices,  or  one  of  them,  shall  certify  the  same  to  such 
**  sessions  or  gaol-delivery,  on  pain  of  10//* 

But  these  statutes  having  been  often  abused  by  the  justices  of 
the  peace  bailing  persons  in  the  name  of  two  justices,  where  one 
only  was  present,  and  for  ofiences  not  bailable ; 

i&5iPh.&         It  is  enacted  by  1  &  2  Ph.  &  Mar.  c.  13.  **  that  no  justice 

M.  c.  IX  <{  gjjjj  jjj^jj  j^jjy  person  for  offences  declared  to   be  irreple- 

'<  visable  by  Westm.  1.  and  that  no  person  arrested  for  man-* 
^'  slaughter  or  felony,  or  suspicions  thereof,  shall  be  let  to  bail  or 
'^  mainprize  by  any  justices  of  the  peace,  if  it  be  not  in  open 
<<  sessions,  except  it  be  by  two  justices  at  the  least,  and  one  to 
^  be  of  the  quorum^  and  the  same  justices  to  be  present  together 
'^  at  the  time ;  which  bailment  or  mainprize  they  shall  certify  in 
'*  writing,  subscribed  or  signed  by  them  at  tne  next  general 
^*  gaol-delivery;  and  such  justices,  before  such  bailment  for 
'<  telony,^  shall  take  the  examination  of  the  prisoner,  and  the  in- 
'*  formation  of  them  that  bring  him,  of  the  fact  and  circnm- 
^*  stances  thereof;  and  shall  put  in  writing  so  much  thereof  as 
^  shall  be  material,  before  they  make  the  bailment ;  and  shall 
^*  certify  such  examination  and  bailment  to  the  next  general 
*^  gaol-aelivery ;  and  shall  have  authority  to  bind  all  such  by 
^*  recognizance  or  obligation,  as  do  declare  any  thing  material  to 
**  prove  the  said  offences,  to  appear  at  the  next  general  gaol- 
^  delivery,  and  to  give  evidence,  Sfc.  and  shall  certify  the  said 
^  evidence  and  bonds,  Sfc.  before  the  time  of  the  trial;  and  if 
^*  any  justice  of  quorum  shall  offend  against  this  act,  he  shall  be 
*'  fined  in  discretion  by  the  justices  of  gaol-delivery,  on  proof  by 
**  examination  before  them,'' <$«.  Bidiiispraoidedj  "  that  justices 
'*  in  Middlesex^  and  in  cities,  boroughs,  and  towns  corporate, 
^  shall  have  authority  to  bail  prisoners  in  such  tnannei*  ad 
^  was  before  accustomed ;  and  also  shall  take  examinations  and 
*'  bonds  as  aforesaid,  upon  every  bailment,  and  certify  the 
*^  bailment-bond  and  examination  at  the  next  general  gaol** 
*•  delivery.'* 

*Hawk.P.C*       The  authority  given  to  one  justice  of  the  peace  by  1  R.  S.  to 

admit  persons  to  bail  for  felony,  being  repealed  by  3  H.  ?•  (i«  S. 
and  1  &  2  Ph.  &  Ma.  c.  13.,  one  justice  of  the  peace  cannot  ad- 
mit persons  to  bail,  unless  it  be  for  an  offence  directly  tending 
to  a  breach  of  the  peace,  the  restraint  whereof  is  the  chief 
end  of  his  office ;  or  for  an  offence  by  statute  put  under  the 

cognizance 


199. 
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cognizance  of  one  justice ;  or  for  an  offence  indictable  at  the 
sessions. 

But  though  the  statute  of  1  &  2  Ph.  &  Ma.  c.  13.  has  pre-  d  Hawk. P.O. 
scribed  the  statute  of  Westm.  I.  c  15.  as  a  pattern  for  justices  to  i^^ 
follow  in  relation  to  bail,  and  \K  therefore  follows,  that  a  person 
under  an  actual  arrest  for  any  crime  declared  to  be  irreplevisable 
by  that  act  cannot  be  bailed  by  any  justice,  yet  if  a  person  at 
large  be  only  accused  of  any  such  crime  on  a  slight  suspicion^ 
before  a  justice  of  the  peace^  it  seems  that  the  justice  ought  not 
to  commit  him,  but  ought  to  take  surety  from  him  to  appear 
before  a  proper  court 

Also  the  statute  of  1  &  2  Ph.  &  Ma.  c.  J  9.  expressly  mention-  Ihid.  164. 
ing  the  bailing  of  persons  for  manslaughter,  as  well  as  for  other  5  n>i'  *^®* 
ielonies,  it  is  clear  that  justices  of  the  peace  may,  by  force  Dalt.  ciu. 
thereof,  safely  bail  any  person  imprisoned  on  a  slight  suspicion  Lamb.  546. 
of  a  &ct,  appearing  to  be  no  higher  an  offence  than  manslaughter ;  ^  l°st.  314. 
and  much  more  if  it  appear  to  amount  to  no  more  than  homicide 
by  misadventure,  or  in  self-defence ;  but  the  justices  ought  to  be. 
ca^tio^s  the  offence  does  not  amount  to  murder;   also   thaf 
there  be  no  violent  presumptions  that  the  party  did  the  fact;  for 
if  any  such  appear,  the  party  ought  not  to  be  bailed,  though  the 
ojEfence  amount  to  no  more  than  homicide  by  misadventure  or 
self-defence. 

I  It  is  settled,  afler  elaborate  argument  and  research,  that  ft  Butt  v.  Co. 
justice  of  the  peace  has  jurisdiction  to  issue  a  warrant  for  the  ^?"^  iBro.& 
apprehension  of  a  person  charged  with  publishing  a  libel,  and,  4  ^m*^*  195 
in  default  of  bis  finding  sureties  to  answer  for  the  offence,  he  a  C. 
may  be  committed  to  prison. 

By  1  &2G.4.  c. 218.,  commonly  called  the  Metropolis  Po-  1&2G.4. 
lice  Act  ($28.),  it  is  enacted,  that  within  the  limits  to  whicl^  csis. 
the  jurisdiction  of  the  justices  thereby  recognized  extends,  i^ 
shall  be  lawful  for  the  constable  or  headborough  attending  aj; 
any  watchhouse,  between  the  hours  of  eight  in  the  afternoon 
and  six  in  the  forenoon,  to  take  bail  by  recognizances,  without 
fee  or  reward,  from  any  person  brought  into  nis  custody,  with- 
out warrant  of  a  justice,  charged  with  any  petty  misdemeanof^ 
if  such  constable  shall  deem  it  prudent,  for  the  appearance  of 
the  party  at  any  of  the  public  police  offices  at  an  hour  specifieq ; 
and  that  spch  recognizances  shall  be  of  equal  obligation  as  if 
the  same  bad  been  taken  before  any  of  his  majesty's  justices  of 
the  peace. 

Bv  7  G.  4.  c.  64.,  *^  An  Act  for  improving  the  Administration  7G.4.  c.64» 
^  of  criminal  Justice  in  England^*'  all  the  statutes  respecting 
bail  on  Criminal  charge  sarp  repealed;  and  by  $  1.  it  is  enacte^ 
as  follows :  —  *<  Whereas  it  is  expedient  to  define  under  what 
*^  circunistances  persons  may  be  admitted  to  bail  in  cases  of 
^*  felony,  and  to  make  better  provisions  for  taking  examinations, 
f*  informations,  bailments,  and  recognizances,  and  returning  the 
*'  same  to  the  proper  tribunals:  And  whereas  the  technical 
^^  strictness  of  criminal  proceedings  might,  in  many  instances, 
'*  be  relaxed,  so  as  to  ensure  the  punishment  of  the  guilty,  with- 

I  i  4  "  out 
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*'  oat  depriving  the  accused  of  any  just  means  of  defence,  and 
**  the  administration  of  justice  in  that  part  of  the  United  Kiog- 
*^  dom  called  England  might,  in  other  respects,  be  rendered 
^  more  efiectual;  be  it  therefore  enactea,  that  where  any 
<«  person  shall  be  taken  on  a  <iharge  of  felony,  or  suspicion 
*^  of  felony,  before  one  or  more  justice  or  justices  of  the 
^*  peace,  and  the  charee  shall  be  supported  by  positive  and 
**  credible*'evidence  of  me  fact,  or  by  such  evidence  as,  if  not 
<<  explained  or  contradicted,  shall  in  the  opinion  of  the  justice 
^^  or  justices  rabe  a  strong  presumption  of  the  guilt  of  the  per- 
*^  son  charged,  such  person  shall  be  committed  to  prison  by  such 
*^  justice  or  justices,  in  the  manner  herein-after  mentioned;  but 
*^  if  there  shall  be  only  one  justice  present,  and  the  whole  evi- 
'^  dence  given  before  him  shall  be  such  as  neither  to  raise  a 
**  strong  presumption  of  guilt,  nor  to  warrant  a  dbmissal  of  the 
**  charge,  such  justice  shall  order  the  person  charged  to  be  de- 
'*  tidned  in  custody,  until  he  or  she  shall  be  taken  before  two 
*^  justices,  at  the  least;  and  where  any  person  so  taken,  or  any 
'^  person  in  the  first  instance  taken  before  two  justices  of  the 
*^  peace,  shall  be  charged  with  felony,  or  on  suspicion  of  felony, 
**  and  the  evidence  given  in  support  of  the  charge  shall,  in  their 
'*  opinion,  not  be  such  as  to  raise  a  strong  presumption  of  the 
**  guilt  of  the  person  charged,  and  to  require  his  or  her  ccHn- 
^*  mittal,  or  such  evidence  shall  be  adduced  on  behalf  of  the 
<^  persons  charged  as  shall,  in  their  opinion,  weaken  the  pre- 
<<  sumption  of  his  or  her  guilt,  but  there  shall,  notwithstanding, 
**  appear  to  them  in  either  of  such  cases  to  be  su£Bcient  sround 
^  for  judicial  enquiry  into  his  or  her  guilt,  the  person  charged 
'^  shdl  be  admitted  to  bail  by  such  two  justices,  in  the  manner 
'^  hereinafter  mentioned :  provided  always,  that  nothing  herein 
^*  contained  shall  be  construed  to  require  any  such  justice  or 
*^  justices  to  hear  evidence  on  behalf  of  any  person  so  charged 
**  as  aforesaid,  unless  it  shall  appear  to  him  or  them  to  be  meet 
**  and  conducive  to  the  ends  of  justice  to  hear  the  same." 

2.  **  And  whereas  it  is  expedient  to  amend  and  extend  the 

**  provisions  of  two  acts,  the  first  passed  in  the  first  and  second 

^^  years  of  King  Philip  and  Queen  jSfary,  intituled  jin  Acl  op- 

§«•  ^^  pointing  an  order  to  justices  of  peace  for  the  bailment  (d^  pri^ 

^*  soners  s  and  the  second  passed  in  the  second  and  third  years 

*^  of  the  same  reign,  intituled  An  Act  to  take  an  examination 

**  of  prisoners  suspected  of  manslaughter  orfelom/i  be*  it  there- 

^<  fore  enacted,  that  the    two  justices  of  the   peace,  before 

<^  they  shall  admit  to  bail,  and  the  justice  or  justices,  before  he 

«  or  they  shall  commit  to  prison  any  person  arrested  for  felony, 

'^  or  on  suspicion  of  felony,  shall  take  the  examination  of  sudi 

<<  person,  and  the  information  upon  oath  of  those  who  shall 

^  know  the  fiicts  and  circumstances  of  the  case,  and  shall  put 

.  ^*  the  same,  or  as  much  thereof  as  shall  be  material,  into  writing; 

^*  and  the  two  justices  shall  certify  such  bailment  in  writing ; 

**  and  every  such  justice  shall  have  authority  to  bind  by  recog- 

*^  nizance  all  such  persons  as  shall  know  or  declare  any  thing 

"  material 
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**  material  touching  any  such  felony  or  Busptdon  of  felony^  to 
**  appear  at  the  next  court  of  mfer  and  ierminery  or  gaol- 
^*  delivery,  or  superior  criminal  court  of  a  county  palatine  or 
'*  great  sessionsi  or  sessions  of  the  peace,  at  which  the  trial 
^  thereof  is  intended  to  be,  then  and  there  to  prosecute  or  give 
^  evidence  against  the  party  accused;  and  such  justices  and 
'^  justice  respectively  shall  subscribe  all  such  examinations,  in- 
**  formations,  bailments,  and  recognizances,  and  deliver  or  cause 
^^  the  same  to  be  delivered  to  the  proper  officer  of  the  court 
<*  in  which  the  trial  is  to  be,  before  or  at  the  opening  of  the 
«  court.**  I 

(C)  Where  by  Justices  of  Gaol  Delivery. 

JUSTICES  of  gaol  delivery,  not  being  within  the  restraint  of  CromDt.154  a. 

the  statute  Westm,  1.  c.  15.,  may  bail  persons  convicted  before  h.P.  C.  101*. 
them  of  homicide  by  misadventure  or  self-defence,  the  better  to  F.N.B.946. 
enable  them  to  purchase  their  pardon.  S*  P*  C.  1 5, 

Also  it  seems,  that  in  discretion  they  may  bail  a  person  con-  }f^' 
victed  before  them  of  manslaughter,  upon  special  circumstances;  Cr^S^  1^* 
as,  if  the  evidence  against  him  were  slight;  or,  if  he  had  pur-  2 Hawk. P. d. 
chased  his  pardon.  165. 

Also,  if  an  appellee  plead  an  excommunication  in  disability  of  s.P.C.  79. 
the  plaintiff,  it  seems  they  may  bail  him  till  the  plaintiff  shall  be  t  Hawk.  P.C. 
absolved ;  for  otherwise  the  appellee  might  lie  in  prison  for  ever,  ^06. 
without  having  an  opportunity  of  coming  to  his  trial. 

And  where  such  justices  have  power  to  admit  persons  to  bail,  s  Hawk. P.C. 
it  seems  that  they  may  do  it  after  their  sessions  is  over,  as  well  I65. 
as  during  their  sessions. 

[Although  the  statute  of  3  Hen.  7.  c  1.  is  express,  that  on  Kelyn^,  S5. 
an  acquittd  of  murder  within  the  year  at  the  kind's  suit,  Uie  q     110'^^'* 
justices  cannot  discharge,  but  are  bound  ex  officio  to  nold  to  bail,  59  q,s^c.46. 
yet  it  has  been  the  practice  at  the  Old  Bailej/y  and  in  all  the  cir-  appeals  of 
cuits  in  England,  not  to  hold  the  party  to  bail,  unless  an  appellant  murder,  trea> 
appear,  and  apply  by  motion  for  bail.]  S^SiSS' 

See  ofddj  tit.  Appeal,^ 

(D)  Where  by  the  Court  of  King's  Bench, 

nPHIS  court,  by  the  plentitude  of  its  power,  may  in  discretion  Vaiigh.  157. 
admit  persons  to  bail,  though  committed  by  other  courts,  6  Mod.  73. 
for  crimes  not  bailable  by  those  courts,  on  consideration  of  the  t\7  n^l' 
nature  and  circumstances  of  the  case.  pi.  12.  Holt, 

590.    8  Ld.  Raym.  978.    1 S  Mod.  lOS.  I SS,  I S6.   Haym.  38 1 . 

But  here  it  must  be  observed,  that  with  respect  to  the  nature  ^  ^n^t.  185» 
of  the  offence,  although  this  court  is  not  tied  down  by  the  rules  If^p^c^'io^ 
prescribed  by  the  statute  of  JVestminster  1.  c.  13.,  yet  it  will  in  Salk.'ei. 
discretion  pay  a  due  regard  to  those  rules,  and  not  admit  a  sDulst.  ii3. 

person 
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^^^^^iJ'P'  P^^®"  to  bail  who  is  expressly  declared  to  be  irrepleTisable, 
1 75,  5  Mod.     without  some  particular  circumstances  in  his  favour. 

Kelynge,  90.  And  therefore,  if  a  person  be  attainted  of  felony,  or  convicted 

Dyer,  79.  thereof  by  verdict  general  or  special,  or  be  notoriously  guilty  of 

2  Hawk  P.  C.  treason  or  manslaughter,  ^c.  by  his  own  confession,  or  other- 
175.        '        wise,  he  is  not  to  be  admitted  to  bail,  without  some   special 

motive  to  induce  the  court  to  grant  it 
2  Hawk.  P.C.       As  where  a  person  taken  by  a  capias  tiHagaium  on  an  appeal 
175.  So  for  any  of  felony,  by  the  name  of  J,  S.  gentleman,  pleads  that  his  name 

S  ^lawrv*  ^®  •^'  '^'  y^^"^*">  *"^  "^t  gentleman,  and  so  he  is  not  the  same 
especially  if  it  person  that  was  outlawed ;  in  which  case  the  court  in  discretion 
be  an  appa-  may  bail  him;  for  until  the  plea  be  determined,  it  appears  not 
rent  one.  Vide  whether  he  were  the  person  intended  or  not 

5  H.  7.  16. 

pi.  7.    2  Inst  188.    H. P.C.  101.    Sid.  316. 

Croinp.  Jus-  So  if  a  man  be  convicted  of  felony  upon  evidence,  by  which  it 
ticc,  154.  plainly  appears  to  the  court  that  he  is  not  guilty  of  it;  in  which 
j^g*^      '    '  case  even  the  justices  of  gaol-delivery  may  bail  him. 

5  Mod.  455.  Or  where  a  prosecution  is  unreasonably  delayed ;  or  where 
Sid.  78.  BuUt  the  prisoner  may  be  in  danger  of  losing  his  life,  either  by  famine^ 
K^^jw? *  ^^^'  ^^  dangerous  distemper,  4*^.,  unless  he  be  bailed. 
Stra.  4.  858.  Andr.  64.  Latch.  12.  Cro.Jac.  356.  Ck>.  Lit.  889.  [The  iDdisposttion,  upoB 
which  the  court  will  bail,  must  be  a  present  indisposition  arisins  from  the  confinement,  and  not 
from  any  constitutional  or  family  distemper,  or  from  the  act  of  the  prisoner.  R.  y.  Wyndham, 
1  Stra.  4.   See  too  Cowp.  333.] 

5  Mod.  78.  The  Court  of  King's  Bench  hath  always  admitted  persons  to 

Sid.  143.  i)aQ  imprisoned  by  the  king's  special  commandy  or  by  order  of 

Alio" where  it  ^^  P^ivy  council,  where  the  commitments  express^ed  the  crime 

hath  appeared  or  cause  for  which  the  party  was  committed,  on  the  like  circum- 

that  persons  stances,  on  which,  in  discretion,  it  will  grant  bail  on  other  com« 

have  been         mitments, 

committed  by 

colour  of  an  authoritv  claimed  under  an  illegal  patent,  this  court  hath  always  discharged  the 

persons  so  committed  without  b«iil.   Leon.  70.    Andr.  297.   9  Hawk.  P.  C.  166. 

(a)  33  H.  6.  But  it  was  formerly  holden  by  many  {a\  and  at  length  ad- 

^^****ii^**R  J"^S^  ^^  '^"'  *^^^  Corbefs  case  (6),  that  persons  committed  by 

?«^'  100  *oio  the  special  command  of  the  kine,  siimified  by  warrant  from  the 

Moor,  839.  lords  of  the  privy  council,  were  not  bailable  without  the  kings 

F.  N.  B.  66.  consent,  unless  there  appeared  some  extraordinary  circumstances 

f,*y^  ^"  !*•  in  the  case :  it  beinir  to  be  presumed  that  the  kina:  would  not 
(6)  See  the  ar-         _^  •_.  ^.®     .  'V  -.l     ^°  j 

ffumentson       exert  his  prerogative  m  such  a  manner,  without  some  good 

the  habeas  reason  for  the  s^ety  of  the  state,  not  fit  to  be  divulged ;  but  this 
corpus^  con-  being  thought  to  be  a  great  strain  of  the  prerogative,  and  to 
^*!i°R^  !?*"**  make  the  liberty  of  the  subject  precarious,  and  contrary  to  the 
worth's'col-  puiport  of  magna  charta^  and  many  other  statutes,  which  de- 
lections,  parti,  clared  that  no  man  shall  be  imprisoned  but  by  due  process  of 
fol.458.  Fide    law,  4"^.,  occasioucd  the  petition  of  right,   13  Car.  1.  and  the 

^^503   ^^'    ^^    *""•  ^*  ^'  ^^"*  ^y  which  it  seems  pow  established,  .that  where 

commitments  by  the  privy  council  do  not  with  convenient  cer- 
tainty express  the  crime  alleged  against  the  party,  he  ought  to 
be  bailed. 

The 
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Th^  great  regard  which  is  so  justly  due,  and  wbidi  has  always  ^  Hawk.?.  C. 
been  pcwd  to  the  proceedings  of  either  house  of  parliament,  who  ^^^' 
are  the  guardians  of  the  liberty  of  the  subject,  makes  it  somewhat 
doubtful  in  what  cases  the  Court  of  King's  Bench  will  discharge 
or  bail  a  person  committed  by  either  of  those  houses* 

Hence  no  precedent  can  be  foimd,  where  the  Court  of  King's  Id.  Hid. 
Bench  has  bailed  a  prisoner,  sitting  the  parliament,  on  a  com- 
mitment, which,  on  the  return  of  it^  stands  indifferent  whether  it 
be  strictly  legal  or  not. 

And  therefore,  in  the  Lord  Shqftedmnf^s  ease,  who,  upon  his  j^^'j^V^^' 

habeas  corpus  in  the  King's  Bench,  was  returned  to  have  been  j  preem.453/ 

committed  by  the  House  of  Lords,  for  a  high  contempt  com-  2  St.  Tr.  si 5.' 

mitted  against  the  house,  the  court  would  not  take  notice  of  any  S.  C.  9  Show. 

exceptions  against  the  form  of  the  commitment;  as  that  it  was  |^^  [See con. 

too  general,  and  did  not  express  the  nature  of  the  contempt,  or  ^|[{g  doctrine 

in  what  place  it  was  committed,  Sfc» ;  for  that  it  shall  be  presumed  in  Murray's 

titat  it  was  such,  for  which  the  lords  might  lawfully  make  such  case,  i  Wils. 

an  order,  and  no  other  court  shall  prescribe  to  them  in  what  ^^'  J^T"* 

form  they  ought  to  make  it  3  y^^  issT 

2  Black.  R.  755.;  and  part  of  Lord  CamdeiC%  argument  in  the  case  of  Entick  v.  CarringUHi, 
11  St.  Tr.  31 7.;]  Band  see  The  King  t.  Flower,  8  Term  R.514.|| 

But  a  person  committed  for  a  contempt,  by  the  order  of  either  2  Hawk.  P.  C. 
house  of  parliament,  may  be  discharged  by  the  Court  of  King's  ^''J*  J^^^'oH' 
Bench,  after  a  dissolution  or  prorogation  of  the  parliament,  j^^|  j^^'^  ^^^^ 
whether  he  were  committed  during  the  sessions,  or  afterwards;  .Mod.  155.157'. 
for  that  all  the  orders  of  parliament  are  determined  by  a  disso-  {a)  But  Qu. 
lution  or  prorogation  (a) ;  and  all  matters,  before  either  house,  Forthoughthe, 
must  be  commenced  a-new  at  the  next  parliament,  except  only  [},g  ^SSuament 
m  a  few  cases;  and  if  the  subject  should  be  deprived  of  his  was  the  chief 
liberty  till  the  next  parliament,  which  perhaps  may  not  meet  reason  why  the 
again  in  many  years,  no  one  could  say  when  his  imprisonment        i^m5""^ 
would  end.  the  Wndin^^ 

him  to  appear  at  the  next  sessions  of  parliament  was  an  affirmance  of  the  commitment,  and  a 
plain  proof  of  the  opinion  of  the  court  at  that  time,  that  the  commitment  was  not  avoided  or 
dischsurged  by  the  prorogation  of  the  parliament.  Carth.  1S2,  135.  Vide  Skin.  56,  that  the 
Earl  oi  Dofunf  was  not  bailed.* 

*  In  Skin.  162, 165.  there  are  further  arguments  in  his  fiirour;  but  in  Carth.  15S.  it  is 
said  he  was  bailed  when  Ch.  J.  Jefferiet  came  in.    See  Ch.  J.  Holies  opinion  in  Salk.  503. 

And  though  the  Court  of  King^s  Bench  may  in  their  discretion  J^y?-  ^®  *' ., 

bail  a  lord  upon  an  impeachment  of  high  treason,  after  a  disso-  ^o™St^rd» 

lutioii  or  prorogation  of  the  parliament,  yet  may  they  refuse  it.  Court  of 

not  as  a  matter  out  of  their  power,  but  as  a  thing  which  they  are  King's  Bench 

not  bound  to  do,  and  improper  on  consideration  of  the  whole  ^***®^  J^J® 

circumstances  of  the  affiiir.  utoahi   "* 

whom  the  Ck)mmon8  had  committed  for  high  treason,  the  attorney-general  not  opposing, 
4  St.  Tr.  398.] 

The  Earl  o(  Salisbury  was  impeached  for  being  reconciled  to  Carth.  isi, 
the  church  of  Borne,  by  the  convention  that  was  turned  into  a  J^'  ^q^' 
parliament  1  W.  &  M^  and  lay  m  the  Taaoer  till  the  next  par-  gari  of  Salis- 
liament,  which  being  adjourned  for  two  months,  he  moved  to  bury's  case. 
be  dbcharged  on  the  act  of  Oblivion,  wherein  neither  his  crime 

nor 
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(a)  For  which  nor  his  perscm  were  excepted,  but  clearly  withb  the  act  of  Par- 
ve  cited  don,  or  that  be  might  be  bailed*  As  to  the  act  of  Pardon,  the 
8  Co  68  **  court  held,  that  it  should  be  pleaded  with  proper  averments  (a), 
4  H.  7  8.  which  could  not)  be  done  here,  because  there  was  nothing  be- 
Raat.  Ent.665.  fore  the  court  upon  which  to  ground  such  plea  {b) ;  and  that  as 

(b)  But  the  re-  to  the  bailing  him,  this  being  a  short  adjournment  the  appUca- 
porter  ^^^^  tion  for  that  purpose  should  be  to  the  parliament. 

ther  he  might  not  plead  it  in  discharge  of  the  matter  returned  by  the  kabeai  corpus,  and  enter 
it  on  the  same  roll.    Garth.  1 52. 

(c)  As  not  ^^  former  days,  and  particularly  at  the  time  when  Sir  Edward 
shewinff  the  Coke  was  Chief  Justice,  several  persons  committed  to  the  Fleet  by 
time  of  the  the  Lord  Chancellor,  were  bailed  by  the  Court  of  King^s  Bench, 
^n"FM  9^^'  ^P^°  exceptions  to  the  generality  (c)  of  the  form  of  the  commit* 
Ors^ttingfoith  ments. 

only  the  command  of  the  Lord  Chancellor  as  the  ground  of  the  imprisonment,  without  men* 
tioning  any  crime  at  all.  Moor,  839.  Roll.  R.  Si 9.  Or  mentioning  the  crime  in  general 
terms ;  as  for  a  contempt  to  the  Court  of  Chancery^  without  mentioning  what  the  contempt 
was.   Roll.  R.  192.  218. 

^'^•Rj-iii-  Also  one  Glanvil,  who  was  generally  committed  by  the  com- 
858*  8  B°['t.  ^^^^  ^^  ^^^  Lord  Chancellor,  without  setting  forth  any  cause  of 
501.'  Cro.  Jac.  ^^^^  command,  seems  to  have  been  bailed  upon  examination  of 
343.  sBuIst.  the  merits  of  the  decree,  for  disobeying  whereof  he  was  in  truth 
115.  Roll.R.  committed ;  whereby  it  appeared  that  the  decree  related  to  a 
fison  81  matter  before  adjudged  at  the  common  law;  which  was  thought 

3  Leon.  18.       contrary  to  the  purport  of  27  E.  S.  c.  1.,  and  4  H.  4.  c.  23.    But 

this  proceeding  being  resented  by  the  Lord  Chancellor,  the  said 
Glanvil  was  afterwards  recommitted  by  him  for  the  same  matter, 
and  yet  was  on  another  habeas  corpus  bailed  a  second  time  by 
the  Court  of  King's  Bench. 
9  Hawk.  P.  C.       Bu^  ^  there  have  been  no  such  proceedings  of  late  days,  the 
172.  Abr.Eq.    disuse  of  them  has  certainly  lessened,  if  not  wholly  removed, 
ISO.  (<0  A        the  force  of  these  resolutions,  especially  as  it  is  now  establish- 
^^IqJ]^'     ed,  that  a  court  of  equity  can  give  relief  after  a  judgment  at 
for  disobe-        ^^  f  ^'^^  otherwise  it  would  have  no  power  of  moderating  the 
dience  to  a       rigour  of  the  law,  it  being  in  many  cases  very  doubtful  what  the 
decree  is  eoody  Ja^  \g  before  it  be  determined;    the  superior  courts  therefore 
iosi  what*t^"  ^^'^  P"'  ^^  ^ost  favourable  construction  (d)  on  another's  pro- 
decree  was.       ceedings,  and  not  intend  that  they  acted  beyond  their  jurbdic- 
1  Mod.  155.      tion. 
Moor,  840.  S.  P. 

Vaugh.  157.  The  Court  of  King's  Bench,  having  the  supreme  controul  of 

sSdk  91^1  1  ^^^  inferior  courts,  may  in  discretion  admit  persons  to  bail  com- 
284.  pi.  V2,  *  '  niitted  by  such  courts,  upon  consideration  of  the  whole  circum- 
Holt,  590.  stances  of  the  case,  as  the  length  and  hardship  of  the  imprison- 
2Ld.Rayiii.  ment(e),  the  enormity  or  dangerous  tendency,  or  notoriety,  or 
102*  155  156  small  consequence  of  the  offence,  or  obstinacy.of  the  offender  (^), 
8  Hawk.  P.  C.  ^^  ^^  dignity  of  the  court  by  which  he  was  committed  (A),  and 
173.  (e)  Roil,  other  such  like  circumstances,  of  which  the  court  will  receive 
R«).  218. 837.  information  by  suggestion  or  affidavit,  being  consistent  with  the 
lSK2!^^'    return  of  the  habeas  corpus,  (i) 

(g)  5  Bulstr.  48  to  54.  (A)  For  thb  vide  2  Hawk.  P.  C.  1 73.  Vaugh.  139.  2  Bulstr.  139.  Cro. 
Jac,  219.    Cro.  Car.  579.     Sid.  144.  286.  320.     Solk.  348.  pi.  2.     5  Mod.  19.     March,  52. 

(t)  That 
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(t)  Tliat  no  one  can  in  any  case  controvert  the  tmth  of  the  return  to  a  habeas  corpus^  or  plead 
or  sug^t  any  matter  repugnant  to  it ;  yet  a  nian  may  confess  and  avoid  t>ucn  return,  bv 
adraittmg  the  truth  of  the  matters  contiutied  in  it,  and  suggesting  others  not  repuenant,  which 
take  off  the  effect  of  them.    Sid.  287.    5  Mod.  325.  454.     2  Jones,  222.    2  (lawk.  P.  C.  1 13. 
[The  King^s  Bench  may  bail  in  all  cases  at  their  discretion.   Com.  Dig.  tit.  Bail  (F),  4.  Cowp. 
535. ;  and  they  will  in  general  do  so  in  every  case  not  capital :  in  every  capital  case  where 
there  is  any  circumstance  to  induce  a  presumption  of  the  prisoner's  innocence,  and  in  every 
case  where  the  charge  is  not  alleged  with  sufficient  certainty.    R.  v.  Judd,  S  Term  R.  255. 
R.  V.  Remnant,  5  Term  R.  169.    They  will,  therefore,  bail  a  person  acquitted  on  an  indictment 
of  mnrder,  and  afterwards  in  custody  on  an  appeal,  unless  the  judge  certifies  a  dissatisfaction 
with  the  verdict.    Castell  v.  Bambriclge,  2  Stra.  854.    So  a  person  committed  for  manslaughter, 
or  even  murder,  if  it  appear  to  be  no  more  than  manslaugnter,  on  the  depositions  before  the 
coroner.    R.  v.  Dalton,  2  Stra.  911.    R.  v.  Magrath,  Id.  1243.    So  in  murder,  and  pardon 
pleaded  and  allowedt  the  defendant  shall  not  give  bail  to  answer  the  appeal,  thoueh  the  heir  is 
beyond  sea,  for  this  is  not  within  the  3  H.  7.    R.  v.  Chetwynd,  2  Stra.  1203.    In  rape  both 
principal  and  accessory, will  be  bailed,  if  it  appear  they  do  not  mean  to  abscond.    R.  v.  Lord 
Baltimore,  4  Burr.  2179.     1  Black.  R.  648.  S.  C.    The  court  is  bound  ex  debiio  justUitB  to  bail 
an  accomplice  entitled  to  the  king's  pardon.    R.  v.  Rudd,  Cowp.  334.    But  they  will  not  bail 
an  aupellee  for  murder,  unless  circumstances  of  delay  appear  on  the  part  of  the  appellant. 
Castle  V.  Bambridge,  2  Stra.  854.    Nor  a  person  charsed  with  a  highway  robbery,  if  tne  pro- 
secutor attends  and  swears  he  is  the  man,  notwithstanding  a  number  of  affidavits  are  produced 
to  shew  an  alUn,    R.  v.  Greenwood,  2  Stra.  1138.    Or  w  assisting  in  the  running  of  contra- 
band goods,  &c.    R.  V.  Norton,  Bunb.  143.    Nor  will  they  order,  at  the  instance  of  the 
pri$oaer,  a  medical  man  to  attend  the  person  wounded,  in  order  to  state  his  situation  for  the 
purpqse  of  bail.    R.  v.  Sarah  Salisbury,  l  Stra.  547.    Nor  will  they  bail  after  a  bill  for  murder 
found,  though  the  fact  were  plainly  manslaughter.    Case  of  Kirk  and  Case  for  the  murder  of 
Seymour  Conway.  M.  12  W.  3.    See  too  1  Salk.  104.    Skin.  683.    They  have  refused  to  bail 
on  a  special  verdict  on  the  statute  of  Stabbing.    Sty.  467.    5  Mod.  288.    It  is  said  in  some 
cases  never  to  be  allowed  in  raanslaufhter  till  clergy  had.    Sty.  371.    Salk.  103.    5  Mod.  288. 
But  it  seems  the  court  of  K.  B.  may  bail  in  this  case,  though  justices  of  oyer  and  terminer  or 
gaolndelivery  cannot.    Keilw.  70.    8  Inst.  188.  Salk.  61.]    USee  Rex  v.  M^sey,  6  Maule  &  S. 
108.11 

II  If  there  appear  a  corpus  delicti  on  the  face  of  the  warrant  of  The  King  v. 

commitment,  the  Court  of  King^s  Bench  will  not  bail  the  pri-  ^^^'  ^  ^^^ 
soner  merely  on  the  ground  of  informality  in  the  warrant,  but 
they  will  remand  the  prisoner. 

Where  the  court  think  a  prisoner  ought  to  be  bailed  for  The  King  v. 

felony,  if  he  be  unable  to  defray  the  expense  of  being  brought  Jonas  Jones, 

up  to  Westminster  for  that  purpose,  they  will  grant  a  rule  to  ^  ^^'^^^J*^ 

shew  cause  why  he  should  not  be  bailed  by  a  magistrate  in  y^Magggy 

the  country,  with  vl  certiorari  to  return  the  depositions  before  6  Maule  &S. 

them.  B  108. 

fit  is  to  be  observed,  that  neither  this  court  nor  any  other  Com.  Dig.  tit. 

court  can   bail  persons  in  execution,  or  punished   under  any  -B«i^(F),2. 

statute  with  imprisonment  for  their  oifence.     And  this  is  one  iw^'jfq* 

reason  why  they  cannot  interfere  where  a  party  is  committed  for  2TermR.i9o.* 

a  contempt.]  ||and  see  Rex ' 

V.  Waddington,  1  East,  159.|| 

B  Where  the  House  of  Lords  had  voted  the  defendant  guilty  Rex  v.  Flower, 
of  a  breach  of  privilege,  and  committed  him  to  prison,  the  Court  8TennR.3i4. 
of  King's  Bench  refused  to  discharge  him  out  of  custody. || 

(E)  Where  by  the  other  Coiirts  of  Westminster. 

n^HE  Courts  of  Common  Pleas  and  Exchequer,  at  any  time  2  Inst.  53. 55. 
during  term,  and  the  Chancery,  either  in  term  or  vacation,  6^^-  v^"*L* 
may  by  the  common  law  award  a  habeas  corptis  for  any  person  j^^*  g  Andr 

committed 
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f97.  Dalitoii,  committed  ibr  a  crhne  under  tbe  degree  of  felony  or  treason  (a); 
81 . 3  Leon.  18.  and  thereupon  discharge  him,  if  it  shall  plainly  appear  by  the 
Im^!\9s!^'  return  that  the  commitment  was  illegal,  or  bafl  him  if  it  shall 
[The  court  of    appear  doubtful. 

C«  P.  may,  by  the  common  lair,  grant  a  haheas  eorput  in  all  caiei  of  mitdemeaaour.  Wood's 
case,  5  Will.  172.  S  Black.  R.  745.  S.C.  Wilkes's  caie,  sWilf.  151.]  (a)  That  in  some  cases 
the  chancery  may  by  tbe  common  law  bail  persons  for  felony.    9  Hawk.  P.C.  177. 

mhJ^^^  ^^  .  ^"^  ^7  ^^  habeas  corpus  act^  any  of  the  said  courts  in  term- 
Cormif.  *^™^  *""  any  judge  of  the  said  courts,  being  of  the  degree  of 

the  coii^  in  the  vacation,  may  award  a  habeas  corpus  for  any  person 
liable  within  the  intent  of  that  act,  for  any  crime  under  the  degree 
of  felony. 

[(E  2.)  Where  by  the  House  of  Lords. 

Skin.  68s,684.  nPHE  House  of  Lords  may  bail  a  peer  committed  upon  an  in- 
dictment for  murder, .  if  the  indictment  be  removed  before 

them  by  certiorari* 
Dr.^Sachere-  Upon  impeachments  by  the  Commons  for  high  crimes  and 
roll's  case,  misdemeanours,  the  recognizance  of  bail  is  taken  by  order  of  the 
19th  Jan.  1709.  House  of  Peers,  at  their  lordships'  bar,  the  bail  being  previously 
Case  of  SVbt-  approved  by  a  committee,  to  whom  it  is  referred  to  consider  of 
ren  Hastings,  their  sufficiency.  The  condition  of  the  recognizance  in  sudi 
Xjm  iVoc.  die  ^^gg  jg^  ^y^^^  ^y^^  criminal  shall  appear  personally  before  the  lords 
JfatV  ns7.       ^^  parliament,  and  from  day  to  day,  until  the  further  order  of 

the  house.] 

(F)  What  shall  be  said  to  be  sufficient  Bail. 

9  Hawk.  P.  C.  IV  ^  person  shall  be  bailed  for  felony  by  less  than  two^  and  it 
141.  H.P. C. '  is  said  not  to  be  usual  for  the  King's  Bench  to  bail  a  man 

97.  Dalt.  c.14.  on  a  habeas  corpusj  on  a  commitment  for  treason  or  felony,  with- 
That  formerly  ^^^  f^^^  sureties  (i) ;  the  sum  in  which  the  sureties  are  ^to  be 
the  degree  of  ^und,  ought  to  be  never  less  than  40/.  for  a  capital  crime;  but 
subsiily-roen  it  may  be  higher  in  discretion,  on  consideration  of  the  ability  and 
were  admitted  quality  of  the  prisoner,  and  the  nature  of  the  offence ;  and  the 
to  be  bail  for  sureties  may  be  examined  on  oath  concerning  their  sufficiencv, 
D^t!c.7o/and  ^7  ^^^  ^^^  takes  the  bail ;  and  if  a  person  be  bailed  by  insum- 
114.  [And,ac-  cient  sureties,  he  may  be  required  either  by  him  who  took  tbe 
cording  to        bail,  or  by  any  other  who  hath  power  to  bail  him,  to  find  better 

Crompt  Just,  sureties,  and  on  his  refusal  may  be  committed:  for  insufficient 
194  a.  subsidy-  ^.    '  ^  ' 

men  were  such  sureties  are  as  none. 

as  had  40f.  a  year  in  the  county.  (6)  In  felony  four  persons  are  required  for  bail ;  but  for  any 
inferior  oflfence  two  are  sufficient.  In  both  cases  the  number  of  the  bail  must  be  menooned 
in  the  notice,  otherwise  the  court  will  reject  the  whole.  Per  Lord  MansfiM^  Rex  ▼.  Bolton, 
M.  S3  G.  3.  Hawk.  P. C.  14l.«  notes,  6th  edit.  Sty.  Pr.  Reg.  1  la  In  the  case  of  the  King 
▼.  Judd,  though  the  cominitinent  did  not  suffidently  chaige  a  felony,  and  therefore  the 
defendant  was  entitled  to  bdl,  yet  enough  appearing  to  shew  an  offence  of  great  enormity, 
the  court  insisted  upon  four  sureties.  S  Term  R.  S55.  In  an  appeal  of  muraer  on  tbe  dYil 
aide,  two  bail  only  are  required ;  but  where  it  comes  on  the  crown  ride  by  cerimrarit  there 
must  be  four.  Gaste)  v.  Bonbri^ge  and  Coibet,  9  Soa.  855.1  yit  Is  now  toe  role  to  require 
four  bail  in  cases  of  felony.    Rex  ▼.  Shaw,  6  Dow.  &  Ey.  1544| 

But 
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But  justices  must  take  care,  that  under  pretence  of  demanding  2  Hawk.  P.  C. 
sufficient  surety,  they  do  not  make  so  excessive  a  demand,  as  in  ^^i* 
effect  amounts  to  a  denial  of  bail ;  for  this  is  looked  upon  as  a 
^reat  grievance,  and  is  complained  of  as  such  by  1  W.  &  M. 
Sess.  2. ;  by  which  it  is  declared,  that  excessive  bail  ought  not 
to  be  required. 

[The  defendant's  attorney  may  be  bail  for  him  ;  for  the  rule  R.  v.  Bowes^; 
that  no  attorney  or  officer  of  the  court  shall  be  bail  does  not  Dougl.  466. 
extend  to  criminal  cases.]  notes. 

B  After  a  defendant  has  been  admitted  to  bail,  the  court  will  Rex  y.  Salter, 
not  increase  the  bail,  on  affidavits  disclosing  facts  aggravating  2Chitt.R.i09. 
the  original  offence.  || 


(G)  The  Offence  of  taking  insufficient  Bail. 


I 


F  the  party  bailed  by  insufficient  sureties  do  not  appear  ac-  S.  P.  0.535. 

cording  to  the  condition  of  the  recognizance,  the  justice,  cj-c.  H.P.C.  97. 

who  bailed  him  is  finable  by  the  justices  of  assise;  but  if  he  ap-  2  Hawk.  P.C. 

pear,  it  seems  that  the  person  who  bailed  him  is  excused.  i^^^'   ^^fi'^i 

And  that  if  a  justice  admits  a  person  to  bail  by  insufficient  sureties,  whom  he  knows  not  to  be 
bailable  by  law,  corruptly  for  lucre  or  reward,  the  Court  of  Kini^'s  Bench  will  grant  an  inform- 
ation against  him,  as  in  Rex  v.  Brooke,  2 Term R.  190.;  and  see  tit.  Informations;  it  is  an 
offence  Xoo  for  which  he  may  be  indicted,  vidt  tit.  IndtdmerUs, 

(H)  The  Offence  of  granting  it  where  it  ought  to  be 

denied. 

nPHE  bailing  a  person  not  bailable  by  law,  is  punishable  at  2  Hawk.  P.  C. 

common  law,  as  a  negligent  escape,  or  as  an  olffence  against  k^*  S.P.C. 

the  several  following:  statutes.  ^'   ^*^  **'• 

**  Escape, 

By  the  statute  of  Weshn,  1.  cap.  15.  it  is  enacted,  "  that  if  the  Westm,  1. 
*  slieriff  or  any  other  let  any  go  at  large  by  surety  that  is  not  c.  15. 
*'  replevisable,  if  he  be  sheriff  or  constable,  or  any  other  bailiff 
'*  of  fee,  which  hath  keeping  of  prisons,  and  be  thereof  attainted, 
**  he  shall  lose  his  fee  and  office  for  ever ;  and  if  the  under- 
<<  sheriff,  constable,  or  bailiff  of  such  as  have  fee  for  keeping  of 
**  prisons,  do  it  contrary  to  the  will  of  his  lord,  or  any  other 
<^  bailiff,  being  not  of  fee,  they  shall  have  three  years'  imprison- 
**  ment,  and  make  fine  at  the  king's  pleasure." 

And  it  is  enacted  by  27  E.  1.  commonly  called  the  statute  de  27  E.  1. 
Finibus  lecatiSf  cap.  3.  <<  that  the  justices  assigned  to  take  assizes, 
*'  4*^.  when  they  deliver  the  gaols,  ^c.  shall  enquire  if  sheriff, 
•*  or  any  other,  have  let  out  by  replevin  prisoners  not  replevis- 
^*  able,  or  have  offended  in  any  thing  contrary  to  the  form  of  the 
'<  said  statute  of  Wesim.  1. ;  and  whom  they  snail  find  guilty  they 
*^  shall  chasten  and  punish  in  all  things  according  to  the  form 
••  of  the  said  statute.** 

And  it  is  further  enacted  by  4*  E.  S.  cap.  2.  *<  that  at  the  time  4  £;,  5^  ^.2, 
**  of  the  assignment  of  keepers  of  the  peace,  mention  shall  be 
^^  made,  that  sach  as  shall  be  indicted  or  taken  by  them,  shall 
"  not  be  let  to  mainprize  by  the  sheriffs,  nor  by  none  other 

"  ministers, 
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for  not  appearing  as  parties  or  witnesses,  or  for  not  prosecuting 

indictments,  or  otherwise  not  performing  the  conditions  of  such 

recognizances ;  many  of  which  neglects  of  duty  had  happened  by 

the  inattention  of  ignorant  people,  it  is  enacted,  ^*  that  it  shaU 

*^  be  lawful  for  the  oarons  dT  the  Exchequer,  upon  affidavit  and 

«  petition  to  be  presented  to  them  by  or  on  the  behalf  of  the 

**  person  or  persons  imprisoned,  or  liable  to  be  imprisoned  on 

**  the  forfeiture  of  any  such  recognizances,  to  discharge  such 

'*  person  or  persons,  by  order  from  the  said  barons,  vrithout 

*  any  quietus  to  be  sued  out  for  that  purpose ;  for  which  order 

**  no  more  than  one  pound  and  one  shilling  shall  be  taken  by 

^*  the  officer  appointed  to  give  out  the  same :  provided  that  no 

**  discharge  shall  be  given  on  such  petitions  where  any  debt  is 

'*  due  to  the  crown,  other  than  by  the  recc^nizances  so  prayed 

^^  to  be  discharged ;  nor  in  any  cases  of  defrauding  his  majesty's 

**  revenue  by  contraband  trade,  or  assaulting  his   majesty's 

**  officers  of  the  customs  or  excise  in  the  execution  of  their 

'^  duty,  or  any  person  or  persons  lawfully  assisting  them  therein." 

Va)  This  Recognizances  in  cases  of  felony  are  to  be  certified  to  the 

statute  is  re-     general  gaoI-Klelivery  by  1  &  2  P.  &  M.  dS.  {a) 

pealed  by  7  G.  4.  c.  64.  (see  anie,)  and  see  ^  2.  as  to  the  returning  recognizances  and  eiami- 
nations  to  the  court  where  the  prisoner  is  to  be  tried.  || 

Neither  the  defendant  nor  his  bail  can  be  called  upon  their 
recognizance  without  notice,  except  on  the  day  on  which  the  de- 
(6)Ca.  temp,  fendant  is  bound  to  appear  (6):  and  if  the  defendants  do  not 
Hardw.  237.  appear  on  that  day,  the  court  will  not  discharge  the  recognizance, 
(  \  \[  A  although  the  attorney-general  consent  to  it,  but  will  respite  it 
200.  °  '  *^  ^^®  °^*^  ^^^  (^)  f  for  the  judges  of  oyer  and  terminer  are  the 
(d)  10  Mod.  proper  judges  whether  recognizances  ought  to  be  estreated  or 
278.  spared,  {d) 

1  Wils.515.  If  a  defendant  indicted  for  perjury  be  acquitted,  the  bail  shall 

be  discharged  from  their  recognizance  on  motion,  though  the 
acquittal  be  not  entered  on  record,  for  it  appears  on  the  postea.'] 
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Co.  Lit  61.  b.  'R'^^^^  ^^.  ^^piffi  saith  my  Lord  Coie^  Is  an  old  Saxon  word, 
[See  Lam*  which  signifies  a  keeper  or  protector :  and  though  there  be 

sufonof  SaTn  ^^^^^^  officers  callted  bailiffs,  whose  offices  and  employments  seem 
words.  Dr.  q^'te  different  from  each  other,  yet  doth  something  of  keeping  or 
Johnson  saitb,  protection  belong  to  them  all.  Hence  the  sheriff  is  considered 
that  this  word  as  bailiff  to  the  crown ;   and  liis  county,  of  which  he  hath  the 

?t  mioSIn  ^^r®.'  ^^  ^"  ^*^^^!^  ^^  ^^  ^  execute  the  king's  writs,  is  called  his 
itilf,  bin  bor-  hailiwick ;  also  his  officers,  who  by  his  precept  execute  writs, 
rowed  bjr  us  are  called  bailiffs :  there  are  likewise  bailiils  of  liberties,  who  are 
from  the  officers  under  lords  who  have  franchises  exempt  from  the  juri^ 

«&Ss?'  See    ^*^^^^  ®^  '^®  sheriff;   there  are  likewise  bailiffs  of  lords  of 

manors. 
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manors,  who  collect  their  rents,  and  levy  their  fines  and  amerce^^  too  5  Black, 
ments ;  also  he  is  called  a  bailiff  who  Imtli  the  administration  or  ^°''  ^."^V 
charge  of  lands,  goods,  or  chattels  to  make  the  best  benefit  for  Diet.  tit.  ^a»-' 
the  owner,  against  whom  an  action  of  account  doth  lie  for  the  Uff.]  By  some 
profits  which  he  hath  raised  or  made,  or  might  by  his  industry  opinions  abai- 
and  care  reasonably  have  made,  his  reasonable  charges  and  ex«  rw/ZsT 
penses  deducted;    there  are  likewise  those  termed  bailiffs  to  signitoany' 
whom  the  king's  castles  are  committed,  as  the  bailiff  of  Dover  judge.  VideCo* 
Castle^  &c.     Tne  chief  magistrates  in  divers  ancient  corporations  ^>t.  i68.b* 
are  called  baili£&,   as  in   Ipffwich^    Yarmouth^  Colchester^  &c.  ^^irror  a'5 
There  are  likewise  officers  of  the  forest  who  are  termed  bailifis;  ^3.  Bracton,* 
but  as  there  is  but  little  said  of  some  of  these  in  our  books,  and  409.  Fleta»lib. 
as  what  relates  to  others  will  more  properly  fall  under  other  heads,  j?-  «•  63-Glanv. 
we  shall  in  this  place  only  consider  what  we  find  reladng  to  ^il\i  ^R^orn. 

(A)  SheriflS'  Bailiffs.  Bw.sss. 

(B)  Bailiffi  of  Liberties  or  Franchises.  Lit.  272.  Man- 

(C)  Bailiffs  to  Lords  of  Manors.  rm.^""  '* 


(A)  Of  Sheriffs'  Bailiffs. 


A 


SHERIFFS  bailiff  is  an  officer  appointed  in  every  hundred  ^  q^^  54,    ^ 
to  execute  all  writs  within  the  hundred,  directed   to  the  bailiff U  to 
sheriff  r  he  is  likewise  to  collect  the  post-fines  (a),  fee  farms  of  take  the  same 
the  king,  4-c.  for  the  sheriff,  and  to  attend  the  justices  of  assise  oath  which  the 
and  gaol-delivery,  and  justices  of  peace  m  then*  courts.  ^^s^  pre- 

scribed  by  the  stat  27  Elia.  c.  12.  But  a  Bpecial  bailiff,  or  one  employed  by  the  sheriff  for  ft 
particular  time  only,  as  to  execute  one  writ,  &c.  is  not  obliged  to  take  the  oath.  Jones,  849. 
S  Lev.  151.  But  what  he  doth  is  considered  as  done  by  the  sheriff  himself ;  and  therefore  a 
rescue  from  him  shall  be  judged  a  rescue  from  the  sherifl^  and  his  escape  the  escape  of  the 
sherifl^  for  which  the  sheriff  shall  answer,  (a)  See  98  G.  8.  c.  14.,  whereby  he  is  not  to  collect 
them. 

If  an  under-sheriff  takes  bond  from  a  bailiff,  conditioned  to  g^jj^  ^g. 
save  him  harmless  in  executing  all  processes,  SfC.  and  on  action  Stoughtonand 
brought  on  this  bond,  the  sheriff  assigns  for  breach  that  the  l^ay*    [AUeyn, 
bailiff  had  not  executed  a  certain  warrant  sent  to  him  upon  a  ^^'    j-  j  \j^" 
process  directed  to  him  out  of  the  Exchequer,  to  levy  issues  upon  ^^q  ^ 
certain  lands  in  2).,  and  it  is  not  alleged  that  D.  is  within  his  murrer.    But 
hundred ;   this  is   no   breach  of  the  condition,   for  the  bailiff  afler  verdict 
cannot   execute  a  precept  out  of  the  hundred  where  he  is  ^^jj^^^^** 
bailiff.  (6)  avail.  Weston 

V.  Mason,  3  Burr.  1785.  And  qu.  Whether  for  the  purpose  of  executing  procett^  the  authority 
of  these  bailiffi  does  not  extend  over  the  whole  county  ?]  (5)  Unless  it  be  cUrected  to  him 
particularly,  and  he  be  made  special  bailiff  for  that  purpose.    Salk.  176. 

A  sworn  bailiff,  commonly  known  .to  be  an  officer,  acting  8E.4. 14.  a. 
within  his  own  precinct,  need  not  shew  his  writ  to  the  person  he  i  r    Jj  ^g  n 
arrests;  but  when  he  has  made  his  arrest,  he  is  to  inform  him  ^9.  stil'e,405! 
of  the  substance  of  his  writ,  at  whose  suit  the  action  is,  and  out  Cro.  Jac.  485, 
of  what  court  the  process  issues ;  but  a  special  baUiff  is  obliged  ^^^*  11^  '^^"° 
to  shew  his  warrant ;  ||and  quere^  whether  an  ordinary  bailiff  must  ^  ^^^'^ 
not,  if  required  ?|| 

A  sheri£^  who  has  a  writ  directed  to  him,  may  authorize  8E.4. 14.  a. 

Kk  2  others  D'^lt-^ii7. 
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others  to  execute  it;  but  the  person  to  whom  he  directs  it  mastper^ 
sonally  execute  it;  yet  it  seems  that  one  may  lawfully  assist  him. 
Mocl.  211.  }\HoU  C.  J.  formerly  doubted  whether  an  arrest  by  the  baililPs 

follower  were  good  thoi]^h  in  the  bsdliiF's  presence ;  but  it  is  de- 
termined, that  it  is  not  necessary  that  the  officer  having  the 
authority  should  be  the  person  making  the  arrest,  nor  even  in 
Cowp.  6^.         the  presence  of  the  person  arrested,  nor  actually  in  sight,  nor  b 
See  2NewR.    any  exact  distance  prescribed;  it  is  sufficient  if  he  be  near,  and 
^^^'  acting  in  the  arrest,  and  not  on  a  different  errand. 

6  Mod.  210.  It  is  a  contempt  of  tlie  court  to  hinder  a  bailiff  arresting,  but 

^ S*'**^^^'        J^o  rescue,  unless  an  arrest  is  made ;  and  bare  words  will  not 
2NewR.2i2.  ,nake  an  arrest. B 

Vent.so6.  A  bailiff  caught  one  by  the  hand  (whom  he  had  a  warrant  to 

6  Mod.  173.      arrest)  as  he  held  it  out  of  a  window ;  and  the  court  said  that  it 
bailiff    ^^  ^^^^  ^  taking  of  him  that  the  bailiff  might  justify  the  break- 
may  justify        i"g  ^P^i^  of  the  house  to  carry  him  away. 

breaking  open  a  house.  Vide  Cro.  Jac.  280.  Palm.  55.  Fost.  Cr.  L.  136.320.  6  Mod.  105. 
and  the  authorities  there  cited ;  and  tit.  Skerif, 

Lloyd  V.  San-  (jAnd  accordingly,  where  the  officer  touched  the  defendant 
chUnds,  through  a  broken  window,  and  told  him  to  surrender,  and  then 

further  broke  the  window,  and  entered,  he  was  held  justified. 
Leev.Ganscll,  Where  the  street  door  is  open,  the  bailiff  may  legally  break 
^^P«  ^'  ^^"  open  the  inner  door  to  get  at  the  defendant,  who  is  a  lo^;er; 
ton%^Bos"&  *"^  ^®  ^^y  ^^^^^  open  such  inner  door  without  previous  de- 
Puli.285.  mand  of  admittance,  though  otherwise  as  to  an  outer  door;  but 
Johnson  v.        he  cannot  break  the  inner  doors  of  the  house  of  a  stranger,  on 

Letgh,6Taunt.  suspicion  that  the  defendant  is  there. 
S48. ;  and  see         '^ 

Hutcheson  y.  Birch,  4  Taunt.  619*    Cooke  v.  Birt,  sTamit.  765. ;  and  see  2  Barn.  &  A.  592. 
Hall  V.  Roche,       The  bailiff  to  whom  a  warrant  is  intended  to  be  directed  can- 

8  Term  R.  187.  ^^^  surest  the  party  before  he  has  it 

Boyd  V.  Du-  ^  warrant  to  four  jointly,  aud  not  severally,  clearly  will  not 

rand,  2  Taunt,  authorize  an  arrest  by  one.|| 

161.    But  aUter  if  the  warrant  be  joint  and  several.    Palm.  53.   Cro.  Elis.  913. 

9  Jones,  197.  One  who  is  arrested  by  a  sheriff's  bailiff  is  in  the  sheriff^s 
fity^  28  B  t  ^"^^^7'  and  if  rescued,  the  sheriff  may  allege  that  he  was  rescued 
where  the  she-  o»^  ^f  his  custody. 

riff  returned  virhde  brevit  nuhi  direct,  fed  warrant.  A.  and  D.  bMvit  meis^  qui  viriuie  hide  cepe» 
rurU  the  defendant,  et  in  cuiiodia  mea  hahuerunt  quousque  such  and  sucb  reen$serwU  him 
ex  cuttodiA  haUivorum  meorum,  it  was  held  ill ;  for  when  the  bttlifis  hare  arrested  the  Ptfty, 
he  u  in  fact  and  in  truth  in  their  custody;  but  in  law  he  is  in  the  custody  of  the  sheri^  and 
an  answer  either  way  is  good ;  but  to  say  that  he  was  in  the  custody  of  the  sherifl^  and  yet 
rescued  out  of  the  custody  of  the  bailiffii,  is  repugnant    2  Salk.  586.  pL  8. 

Salk.  79.  pi.  2.  A  bailiff  having  a  warrant  against  A.  went  to  him  in  his  yard, 
SpwireMod  *^"^  being  at  some  distance  told  him  he  had  a  warrant,  and  said 
179.S.C. ||See  ^e  arrested  him;  A.  having  a  fork  in  his  hand,  keeps  off  the 
3 New R.  911.  bailiff  from  touching  him,  and  retreats  into  his  house;  and  on 
a  Camp.  R.       motion  for  an  attachment  for  a  contempt,  the  court  held  that  bare 

&  C.  wsT'     ^^^^^  ^^^  "^^  ^^^^  *"  arrest;   but  if  the  bailiff  had  touched 

him,  that  had  been  an  arrest,  and  tlie  retreat  a  rescous,  and  the 
bailiff  might  have  pursued  and  broke  open  the  house,  or  might 
have  an  attachment  or  rescous  against  him :  but  as  this  case  is, 
the  bailiff  has  no  remedy  but  an  action  for  Uie  assault ;  for  the 

holding 
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holding  up  of  the  fork  at  him,  when  he  was  within  reach,  is  good 

evidence  of  that. 

By  the  29  Car.  2.  c.  7.  it  is  enacted,  "  That  no  person  or  per-  29  C.  2.  c.  7. 
sons  upon  the  Lord's  day  shall  serve  or  execute,  or  cause  to  ^  ^®?'  ^°  , 
be  served  or  executed,  any  writ,  process,  warrant,  order,  judg-  J^  t^  party ' 
ment,  or  decree,  (except  in  cases  of  treason,  felony,  or  breach  mav  have  an 
of  the  peace)  but  that  the  service  of  every  such  writ,  process,  action  for  false 
warrant  order,  judgment,  or  decree,  shall  be  void  to  all  in-  |i?^3 di"™*"*! 
tents  and  purposes  whatsoever;  and  the  person  or  persons  so  cannotbemade 
serving  or  executing  the  same  shall  be  as  liable  to  the  suit  of  good  by  any 
the  party  grieved,  and  to  answer  damages  to  him  for  doing  subsequent 
thereof,  as  if  he  or  they  had  done  the  same  without  any  writ,  7*]^^^^^e**^ 

•*  process,  warrant,  order,  judgment,  or  decree  at  all.  ^^^  8  East 

S47.||  Salk.  78.  pi.  1.  A.  was  taken  on  a  Sunday  without  any  warrant,  and  locked  up  all  that 
day,  and  then  on  Monday  morning  a  writ  was  gotten  against  him ;  the  court  held,  that  he 
nright  have  an  attachment,  or  an  action  offaiie  impritcnment  ag^nst  those  who  took  him  on 
the  Sunday:  but  they  refused  to  discharge  him.  6  Mod.  96.  [But  where  the  writ  was  return- 
able on  a  Sunday,  and  the  officer  arrested  the  defendant  on  the  Monday  morning,  the  court 
discharged  him  out  of  custody,  notwithstanding  the  writ  was  renewed  within  two  hours  after 
the  arrest.  Loveridge  v.  Plaistow,  2  H.  Black.  R.  29.]  [lAnd  where,  by  contrivance  of 
plaintiiTs  attorney,  a  party  was  arrested  on  Sunday  on  criminal  process,  for  the  purpose  of 
effecting  his  arrest  on  civil  process,  and  he  was  detained  till  Monday,  and  then  arrested  on 
civil  process,  the  court  discharged  liim.  Wells  v.  Gumey,  8  Bam.  &  C.  769.||  Where  an 
atlaenment  was  granted  for  arresting  one  on  Chrishnas-day.  Uetley,  19.  But  bail  may  take 
their  principal  on  Sunday,  and  confine  him  till  Monday,  and  then  surrender  him.  6  Mod.  S31. 
[But  see  Brookes  v.  Warren,  8  Black.  R.  1275.  contr.  in  the  case  of  bail  to  the  sheriff.  Vide 
atat.  S  Ann.  c  9.  §  5.  by  which  one  may  be  taken  on  an  escape  warrant  on  a  Sunday,  And 
he  may  be  taken  on  that  day  by  the  officer  upon  fresh  pursuit ;  S  Ld.  Raym.  1028.  2  &lk.  626. 
6  Mod.  95.  S.  C]  ||But  not  at  the  suit  of  another  party,  though  he  had  a  detainer  against 
him  when  he  was  discharged.  5  Term  R.  25.  Tidd's  Prac.  2I6.||  That  a  bailiff  may  arrest  in 
the  night,  vide  9  Co.  65.  b.  Cro.  Jac.  486.  Where  he  may  justify  entering  the  house  of  a 
stranger  to  make  an  arrest,  tjide  Lutw.  145S.  |t4  Taunt.  619.  5  Taunt.  765.  6  Taunt.  248.|| 
If  a  sheriff  make  out  a  precept  to  his  bailiff  to  arrest  one  before  any  writ  directed  to  him, 
and  the  bailiff  arrest  the  party  accordingly,  and  afterwards  a  writ  issue  to  the  sheriff)  the 
party  arrested  may  have  an  action  oXfaUe  impritonment.    Sand.  298.   2  Keb.  179.  838. 

A  special  verdict  found  that  a  ^/Sf/'iyaaos  bore /^^/^  4  Jbn^,  but  Sid.  271.  Ler- 
was  really  sued  forth  11  June^  and  executed  12  June;  and  that  ^^|-  ^q^^^' 
die  party  against  whom  it  went  became  a  bankrupt  6  June^  and  |^  1  Burr. 
A  commissioa  was  taken  out  17  JunCf  and  trooer  and  canver'^  20.   2  Burr. 
sian  was  brought  against  the  bailiff  who  executed  the  writ ;  and  8i4.  ||But  that 
the  court  held,  that  though  the  property  was  so  bound  that  the  Jj^'^^p^^ 
execution  should  not  have  effect  against  the  assignment  of  the  ^^  against  a 
commissioners,  yet  it  was  hard  to  punish  the  officer  in  trooer  ^  sheriff  or  offi- 
and  make  him  a  trespasser  for  doing  what  he  was  obliged  to  do,  cer  for  seizing 
and  from  which  he  could  not  plead  to  excuse  himself  and  there-  ^^jj^^r^pfc^ 
fore  gave  judgment  for  the  defendant*  and  selUng ' 

whether  before  the  commission  or  after,  see  Cooper  v.  Chitty,  Burr.  20.  Black.  Rep.  65. 
Smith  ▼.  Miiles,  1  Term  R.  475.  Potter  v.  Starkie,  4  Maule  &  S.  260. ;  but  it  seems  the  mere 
seixure  without  a  sale,  -or  at  least  a  removal,  would  not  be  a  conTersion.  Wyatt  v.  Blades, 
3  Camp.  R.  596.(1 

The  statute  Sd  H.  6.  c  10.  enacts,  ^  That  for  an  arrest  or  23  H.  6.  c.  lo. 
^<  attachment  the  sheriff  shall  have  20d»  and  the  bailiff  who  Vide  s  Mod. 
*«  makes  the  arrest  4A,  and  that  the  sheriff  or  bailiff  who  doth  ««^-  Anactioa 
<*  contrary  shall  pay  treble  damages  to  the  party  grieved,  and  ^^^^^  g  i^uff 
^*  forfeit  we  sum  of  40/. ;  one  moiety  to  the  king,  and  the  other  on  this  statute. 
**  to  the  party  that  will  sue ;   andi  that  the  justices  of  assize  for  taking 
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St.  Ad.  for  an     <<  in  their  sessionsi  justices  of  the  one  bench  and  of  the  odier, 
arren ;  ||and     «  ^^d  justices  of  peace  in  their  county,  may  determine  the  said 
SLm.  ^'       "  oflfences.'' 
9  Barn.  &  A.  56S.| 

1 H.  5.  c  4.  Bv  the  1  H.  5.  c.  4.  it^is  enacted,  ^<  That  they  which  be  bailiffs 

'*  of  sherifis  by  one  year  shall  be  in  no  such  office  for  three 

'^  years  next  following,  except  bailiffs  of  sherifis  which  be  in- 

<<  heritable  in  their  sneriff-wicks ;   and  that  no  under-sheriff, 

*<  sheriff's  clerk,  receiver,  nor  sheriff^s  baili£^  be  attorney  in  the 

'*  king's  courts  during  the  time  that  he  is  in  office  with  any  such 

«  sheriff/' 

Hob.  6S.  26J»        Bailiffs,  being  officers  who  are  to  execute  the  kind's  writs,  are 

864. 11  H.  6.     most  commonly  punished  in  those  courts  out  of  whicti  such  writs 

Nov  I  oT.  ^      issue,  by  attachment ;  but  it  is  impossible  to  set  down  all  the  mis- 

MooV,  770.  pi.  demeanors  and  oppressive  practices  for  which  they  are  pun- 

1064.  8  Roll,    ishable  in  the  discretion  of  the  court :  however,  attachments  have 

Abr.278.  Bar-  l^een  granted  against  them  where  they  have  used  needless  force, 

859.  896.  *       violence,  and  terror  in  making  an  arrest;  or  where  they  have 

8  Baniard.        broken  open  doors  where  by  law  they  could  not,  and  there  was 

K.B.S15.        no  plausible  excuse  fordoing  it;  where  they  have  treated  the 

persons  arrested  basely  and  inhumanly,  or  kept  them  in  custody 
till  they  consented  to  pay  money  for  their  deliverance;  or  where 
{a)  8  Borr.R.  they  have  extorted  (a)  money  for  taking  bail;  or  made  an  arrest 
986.  Vide  without  authority,  by  force  of  a  blank  warrant  filled  up  with  the 
8G^.c.88«and  name  of  a  special  bai1i£^  by  the  party  himself,  without  the  privity 
infrh  tit.^  ^*'  ^'  Subsequent  agreement  of  the  sheriff;  or  if  a  bailiff  levy  a  debt 
GaoLrst' Bad  by  virtue  of  an  execution,  and  keep  the  money  in  his  hands,  and 
tit.  Skerfffl       embezzle  it;  but  even  in  these  cases  there  may  be  such  circum* 

stances  or  matters  of  alleviation  as  will  induce  the  court  to  excuse^ 
if  not  wholly  discharge  them. 

(B)  Of  Bailiffi  of  Liberties  or  Franchises. 

These  liberties  A  BAILIFF  of  a  liberty  is  one  who  hath  the  same  jurisdiction 
and  franchises  -^  ^jth  the  sherirs  baUiff,  granted  to  him  by  the  lord  of  a 
iXS.         liberty  or  franchise. 

chasine  the  bfuliwicks  of  the  hnadreds»  sometimes  for  yearsy  for  life,  or  in  fee,  at  a  certain  rate 
in  fee  farm ;  and  for  this  the  lords  had  the  court-leet,  the  assizes  of  bread  and  beer,  and  the 
amends,  viz,  the  fines  for  the  breach  of  any  of  the  articles  examinable  in  the  leet;  and  thej 
likewise  had  the  return  of  writs. 

These   franchises    proving   very  inconvenient^   because  the 

sheriff  could  not  enter  into  them  to  execute  the  king's  writs,  but 

was  to  direct  them  to  the  bailiff  of  the  liberty,  who  had  the 

execution  of  all  writs,   the  statute  Westm.  2.  cap.  29.  enacts, 

that  if  such  bailiffs  give  no  answer  to  the  sherifi^  the  court 

should  grant  special  warrant  with  a  non  omittas^  which  authorizes 

the  sheriff  to  enter  the  franchise ;  and  it  being  usual  to  take  out 

the  capias  and  non  omittas  together,  we  have  but  little  material 

in  our  books  relating  to  this  matter. 

Dalt.Sher.  But  there  are  some  cases  in  which  the  sheriff  may  enter  with- 

6946  ^^G^^*  out  any  clause  of  non  omittas  i  as  in  case  of  a  quo  minus.     So 

54.  Bro.Ret.  *  ^^^^  the  sheriff  is  by  Westm.  1.  cap.  17.  to  make  deliverance 

«6.  by 
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by  replevin ;  so  where  he  is  judge,  as  in  a  writ  of  redisseising  so 
in  waste  f  so  in  executing  a  warrant  for  breach  of  the  peace. 

If  the  sheriff  executes  the  writ  of  a  common  person  without  a  9H.4.  i  Plow. 
turn  amittat^  tlie  execution  is  good ;  but  the  sheriff  is  liable  to  an  v  >7^d%5 
action  by  the  lord  for  entering  into  his  bailiwick. 

I  And  if  the  sheriff  in  such  case  suffer  the  defendant  to  escape  ^HfO^  ^* 
within  the  liberty,  the  sheriff  is  liable  to  an  action  for  the  escape,  Xjl  ?*'^^*™' 
since  the  arrest  is  not  wrongful  as  against  the  defendant.  *  ^' 

However,  it  has  been  held  by  Wood  B.,  that  the  killing  a  Rex  ▼.  Mead, 
bailiff  makinff  such  an  arrest  does  not  amount  to  murder,  since  9Stark.R,90. 
the  judge  said  the  bailiff  was  a  trespasser. 

It  has  been  decided  after  full  argument,  that  an  action  on  the  Garrett  v. 
case  cannot  be  maintained  by  the  bailiff  of  a  franchise  for  issuing  Smallpage^ 
a  writ  of  non  omittas  capias  in  the  first  instance,  without  a  ^EB8tR.530# 
previous  capias^  and  return  by  the  sheriff;  since  the  long  esta^ 
blished  usafi^e  of  the  court  has  legalized  the  practice. 

A  writ  ofjierifadas^  directed  m  the  first  instance  to  the  bailiff  Grant  v. 
of  the  Ide  of  Ely,  out  of  the  King's  Bench,  is  erroneous  and  void,  fj^^^'a^ 
and  the  bailiff  seizing  goods  under  it  is  a  trespasser.  ||  ^4  ^g^i^  339, 

iBro.&B.i9. 
The  bailiff  of  a  firanchise  cannot  enter  into  the  guildable;  and 

if  he  does  it  is  erroneous,  because  he  has  no  authority  out  of 

the  franchise  more  than  the  sheriff  has  in  another  county. 

If  there  be  two  liberties  within  a  county,  vix.  St,  Edmund  de  Bro.Offic.  55. 
Bury  and  St.  Etkelbed  de  Ely  in  com.  Suffolk^  and  a  capias  is  ^^^^^ 
directed  to  the  sheriff  to  take  the  body  of  B.  and  the  sheriff  re-  q^^  j^^^ 
turns  that  he  has  made  his  mandate  to  the  bailiff  of  Ethelbed,  Tbetisrev. 
who  has  made  no  answer,  the  sheriff,  on  a  fion  imittasj  shall  I66. 
enter  into  the  liberty  of  Bun/y  though  the  bailiff  of  that  liberty 
has  made  no  default 

If  the  bailiff  of  a  franchise  had  made  an  insufflbient  return,  sH.?.  11. 
which  the  sheriff  returned  to  the  court,  they  formerly  held  the  ^  H.  7. 87. 
sheriff  was  answerable,  and  not  the  bailiff;  for  an  insufficient  ^^*  ^^R.^n 
return  is  no  return,  and  the  bailiff  making  no  return,  the  sheriff  gee  too  sH.^'. 
ought  to  have  said  nullum  dedit  nUhi  responsum;  but  this  is  altered  c  9.  $  11. 
by  the  27  H.  8.  cap.  24.,  which  says  that  the  amercement  for  in- 
sufficient returns  made  by  bailiffs  of  franchises  shall  be  set  on 
the  bailiff's  head,  and  not  on  the  sherifi^s. 

[If  the  bailiff  of  a  liberty,  who  hath  the  return  and  execution  Boothman  v. 
of  writs,  remove  a  prisoner  taken  in  execution  to  the  county  Earlof&irry, 
gaol,  and  there  deliver  him  into  the  custody  of  the  sheriff,  he  is  ^'^^^^^' 
Uable  to  an  action  for  an  escape.] 

If  the  bailiff  of  a  liberty  dies  after  he  has  returned  cepi,  a  dis-  Bro.  Ret.  Brer. 
tringas  issues  against  his  successor,  because  he  takes  it  up  under  s^*  i*E-*«  ^* 
the  return  of  his  predecessor. 

I  Where  it  appeared  that  King  Charles  11.  by  charter,  re-  Rex  v.  Jaram, 
citing  former  grants  of  the  franchise  by  Philip  and  Maryy  and  by  \^^  ^  ^* 
Charles  I.,  granted  the  execution  of  all  writs  to  Viscount  Dunbar^  ^  j(„  g^  q/ 
his  heirs  and  assigns,  in  the  liberty  of  Holderness ;  and  it  ap- 
peared that  the  officer  had,  since  1787)  been  in  the  habit  of  sum- 
moning jurors  within  the  liberty  to  attend  the  quarter  sessions  ; 
it  was  held  that  this  evidence  raised  a  presumption  that  there  was 
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a  franchise  existing  at  the  passing  of  the  statute  27  H.  8«  c  24., 
there  being  no  evidence  to  the  contrary,  and  that  it  was  the 
bailiff's  duty,  on  receiving  the  sheriff's  mandate,  to  summon  a 
sessions  jury.  II 

(C)  Of  Bailiffs  to  Lords  of  Manors. 

Roll.  Abr.  339.  nAILIFF  of  a  manor  may  himself,  or  may  command  another 

to  take  catde  damage^easant  upon  the  land ;  for  he  hath  the 
care  of  all  things  within  the  manor. 
5  Co.  76.  Pilk-  But  if  a  distress  be  taken  for  damage^easant^  amends  cannot 
ington  and  be  tendered  to  the  bailiff;  for  he  cannot  deliver  a  distress  when 
Hastonp.  [If  j^.  jg  ^^^^  taken,  no  more  than  he  can  change  the  avowry  of  his 
impounded,      master  (a),  or  demand  a  rent  upon  a  condition  of  re-entry. 

the  tender  is  too  late  either  to  the  bailiff  or  principal,  for  it  is  then  m  cuttodid  lems.  But 
whether  a  tender  to  the  bail^  before  impounding  be  good,  was  not  the  point  in  Piikington'c 
case ;  for  there  the  tender  was  after  the  impounding,  and  to  a  common  servant,  the  master 
himself  being  present    Cro.  Eliz.  813.]    (a)  Dy.  929.    Vide  8  Stra.  1 ISS. 

Vide  Cro.  Jac.        A  bailiff  of  a  manor,  though  he  has  no  interest  in  the  land,  has 

H*b  154°*^^   an  authority  to  receive  rents,  take  fealty,  pay  quit-rents,  repair 

houses  and  fences,  and  in  other  things  act  for  his  master's  benefit ; 

but  he  cannot  do  any  thing  to  his  prejudice,  nor  can  he  tile  a 

house  that  was  before  thatched,  nor  impale  a  place   before 

mounded  with  a  hedge. 
Cro.Jac.  178.       A  bailiff  may  be  steward  of  the  same  manor;  for  those  are 

offices  which  are  compatible. 
Id.  A  bailiff  hath  no  permanent  estate,  but  is  removable  at  the 

lord's  pleasure. 

Roll  Abr  039       ^  bailiff  of  a  manor  may  lease  the  piscary  for  years,  but  he 

Diversity       *  Cannot  by  any  usage  make  a  lease  of  his  master's  land. 

where  he  may  make  a  lease  at-will,  though  not  a  lease  for  years.  Lit.  Rep.  71.;  for  this  vide 
Roll,  Rep.  S58.    Cro.  Jac.  577.  2  Leon.  46. 

Roll.  Abr.  685.      If  a  man  takes  cattle,  without  any  command,  for  services  due 
Bu^Jfr  this       to  the  lord,  if  the  lord  after  agree  to  the  taking,  he  shall  be 
Kdw  m."^'  adjudged  his  baili^  although  he  was  not  his  baUiff  in  any  pUice 
Fitz.  Bidlik;  7.  before. 
Bro.  Distress,  85.    Comp.  Incumb.  48 1 . 

Roll.  Abr.  339.       A  bailiff  may  give  licence  to  another  to  go  over  the  land;  for 

^erem^?not  *"  ^  *  trespass  to  the  possession  only,  and  the  bailiff  hath  the 

be  a  consider-  disposal  of  tne  profits  of  the  possession. 

ation  given  for  such  licence  ?     Vide  1  Roll.  R.  «58.   Cro.  Jac.  337. 

Palm.  402.  In  debt  for  rent,  upon  a  lease  for  years,  the  defendant  pleaded 

that  the  pliuntiff  made  J,  S.  bailiff  of  his  manor,  of  which  the 
lands  in  lease  were  part,  and  gave  him  power  to  receive  the 
rents  of  the  lessees,  4*^.,  and  also  power  to  make  leases  for 
years ;  and  that  an  agreement  between  the  said  bailiff  and  de- 
fendant was  made,  that  be  should  pay  1002.,  and  also  surrender 
his  lease  to  the  use  of  the  lord,  and  then  should  be  dischai^ged 
of  the  rent,  which  he  hath  done ;  and  whether  this  agreement 
would  bind  the  lord  was  doubted,  and  a  peremptory  day  given 
to  the  defendant  to  maintain  his  plea,  after  which  the  reporter 
nil  plus  inde  audiviL 

A.  leases 
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A.  leases  to  B.  for  ninety-nine  yebrs,  if  J3.,  C^  or  JD.  shall  so  Lit.  R.  35.  70, 
long  live,  resenrinff  a  heriot  of  5L  upon  the  death  of  every  of  '^i*  Hetl.  12. 
them ;  B.  dies,  and  the  bailiff  of  A.  makes  oonnsance  as  bailifp  3  ^'^'^^' 
generally  for  a  heriot,  but  does  not  shew  that  A.  had  made  his      ^^^ 
election;  and  whether  this  was  not  good  and  incident  to  the 
place  of  bailiii^  or  at  least  whether  this  should  not  be  intended 
for  the  benefit  and  advantage  of  the  master  till  the  contrary  was 
shewn,  dtdnialur  g  and  after  the  parties  agreed. 

No  bailiff  can  distrain  for  a  fine  or  amercement  without  a  sMod.iss. 
special  warrant  for  so  doing,  which  must  be  set  forth  by  him  in  j^^'  ^^^^ 
an  avowry  or  justification  of  such  a  distress,  (a)  57,  'galls,  107. 

El.  9. 106.   Skin.  5S7.  pi.  1.    8  Keb.  745.   8  Hawk.  P.  C.  96.    (a)  The  case  in  Salkeld  Bays, 
e  tbould  have  set  out  some  ntreat  from  the  courti  or  warrant  firom  the  steward. 


BAILMENT. 


rTl  AILMENT,  properly  so  called,  is  a  delivery  of  ffoods  in  LawofBail- 
I-        trust,  on  a  contract,  express  or  implied,  that  the  trust  ment,  117. 
shall  be  duly  executed,  and  the  goods  redelivered  as  soon  as  W  ^^*}^ 
the  time  or  use  for  which  they  were  bailed  shall  have  elapsed  or  ^j^^*^ 
be  performed.      Improper  bailment  is,  where  the  goods  are  ie^ud  on  donne 
legally  in  the  hands  of  the  possessor,  upon  such  trust  by Jlnding^  une  terre  a 
or  in  consequence  of  some  distinct  contract     Baibnent  is  derived  /*»?*»  ^  •*»* 
from  the  French  verb,  bailler^  to  deliver;  which  word,  as  well  as  ]^^.  and 
the  others  of  this  origin,  are  applied  in  that  language  (a)  to  one  bailUur  is  the 
only  of  those  species  into  which  this  contract  is  divisible,  m.  person  qm 
letting  to  hire.]  ^^  d/'"^' 

TAcad^m. 

(A)  Of  simple  Bailment,  ||or  Deposit  to  keep.H 

11(B)  Of  Bailment  by  way  of  Pledge :  And  herein  of 
Pawnbrokers,  li 

(C)  Of  borrowing  and  other  Bailments. 

(D)  Where  the  Thing  bailed  is  destroyed  or  dete- 
riorated, to  whom  is  the  Loss,  and  to  whom  is  the 
Remedy :  || And  of  the  several  Degrees  of  Care  re- 
quired  from  various  Bailees.  || 


(A)  Of  simple  Bailment,  ||or  Deposit  to  keep.H 

TF  a  man  delivers  goods  to  another  to  be  kept,  or,  which  is  all  [{h) This  no- 
one,  to  be  safely  kept  (6),  the  bailee  undertakes  to  keep  them  tion»  that  to 
'only  from  all  damage  uiat  arises  from  hb  own  negligence ;  and  ^^  ^fJ^ 
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,  ,        the  undertaking  being  only  to  keep  them,  he  ought  not  to  use 
Mune'iSiing,  was  ^^^^  **  though  he  had  an  interest  in  them. 

denied  by  the  whole  court  in  the  case  of  Coggs  v.  Barnard,  2  Ld.  Raym.  911.]  JlSee  Jones  on 
Bailment,  43.||  It  was  formerly  held,  that  where  goods  were  buled  generally,  if  those  goods, 
with  others  of  the  bailee's,  were  stolen,  though  without  his  default,  the  bailee  should  be 
responsible  for  them,  there  being  a  warranty  in  law  annexed  to  all  such  bailments.  4  Co.  85. 
Southcote's  case.  But  for  this  vide  Co.  Lit.  89.  a.  Cro.  Eliz.  815.  Kelw.  77.  Say.  74.  Sid.  36. 
Roll.  Abr.  3.  pi.  8.  Bro.  tit.  Bailment,  7.,  title  Detinue,  35,  ||But  that  a  depositary  of  ^oods 
without  reward  is  only  liable  in  case  of  gross  neglect,  such  bfdiment  being  only  beneficial  to 
the  bailor,  tee  pott,  Jones  on  Bail,  117.|| 

Co.  Lit.  89.  a.        So>  djbrtiorii  if  a  man  delivers  goods  to  another  to  keep  as  a 

4  Co.  83  b.  man  would  keep  his  own ;  and  this  is  called  a  special  bailment,  in 

11(a)  With  re-  which  the  bailee  doth  undertake  for  no  more  than  for  his  diligence 

Sracton  99*  ***  ^^®  keeping  of  them,  and  has  no  manner  of  use  of  the  thing 

lays  it  down  to  him  committed,  but  the  naked  possession  only,  (a) 

that  if  the  pawnee  (and  it  would  be  the  same  as  to  a  depositary)  is  at  charge  in  keeping  the  thing 
bailed,  as  a  horse,  he  may  use  it  for  his  reasonable  charge.  Sir  William  Jones  thmks,  that 
if  the  thing  will  be  impaired  by  use,  the  depositary  may  not  use  it :  if  it  cannot  be  hurt,  as 
chains  of  gold,  jewels,  eic,  it  may  be  used,  but  at  peril  of  the  depositary  in  case  of  accident ; 
and  if  it  be  a  horse,  setting  dog,  or  other  animal  requiring  exercise,  there  would  be  a 
presumed  authority  from  the  bailor  for  moderate  use.  See  Law  of  Bailment,  81.  The  Roman 
and  Freiich  law  permit  the  pawnee  or  depositary  to  milk  cows  delivered  in  bail,  but  require 
them  to  account  for  the  milk  and  calves,  deducting  reasonable  charges  of  nourishment,  roth. 
Depot,  n.  47.    Nantutemeni,  n.  35.1| 

Co.Lit,89.a.b.  HA.  leave  a  chest  locked  with  B.  to  be  kept,  and  take  away 
UV\^B^\  -  ^^  ^^y'  without  acauainting  B,  with  the  particulars,  the  goods 
leclgeorignor-  ^"  ^^  chest  are  in  tne  possession  of  A.;  lor  since  A.  keeps  the 
ance  of  the  key,  the  goods  are  locked  out  of  the  possession  of  JB. ;  and  B.  {b) 
particulars  ||not||  being  acquainted  with  the  particulars,  cannot  be  supposed  to 
t^  t  the^case  them  under  his  custody ;  so  that  neidier  the  possession  nor 

at  all  under  ^^^  ^^  ^^^  goods  are  in  B. ;  for  though  the  possession  of  the  box 
these  circum-  is  in  J3.,  yet  is  he  shut  out  from  the  possession  of  the  goods  in 
stances.]  HThis  the  box;  for  that  cannot  be  said  to  be  in  his  possession  which  he 

«IJl"*^-«  «^  cannot  take  hold  of  and  remove,  or  order,  during  the  continu- 
DOC  seem  cor*  i*       i  • 

rect,  thoueh  it  ance  of  such  possession. 

agrees  with  Lord  HoU*t  dictum  in  2  Ld.Raym.  914.  Sir  William  Jones,  on  the  contrary,  ol^ 
serves,  *'No  man  can  proportion  his  care  to  the  nature  of  the  things  without  knowing  them ; 
and  the  difference  may  be  very  material  as  to  the  defence."  Jones  on  Bailment,  38.  And  if  a 
locked  box  contain  articles  of  extraordinary  value,  it  seems  clear  that  the  bailee  is  not  bound 
to  greater  care  than  if  the  box  contained  articles  of  ordinary  value,  by  reason  of  his  ignorance 
of  the  contents.  See  Batson  v.  Donovan,  4  Bam.  &  A.  42.  Sleat  v.  Fagg,  5  Bam.  &  A.  948. 
Bodenham  v.  Bennett,  4  Price  R.  51.,  and  Domat.  Civ.  L.  lib.  1.  tit.  7.  €  1.  says,  that  the  bailee 
of  a  locked  casket  is  only  obliged  to  restore  the  casket  as  it  was  aelivered,  without  beisg 
responsible  for  the  contents.  And  in  1  Stark.  Ca.  237.,  Lord  EOenborough  expressly  held,  that 
the  care  required  from  the  bulee  became  greater  on  his  opening  the  box  buled,  and  ascertaining 
that  it  contained  coin.|| 

Hartop  V.  [And  if  B.  open  the  chest,  and  take  the  goods  to  a  broker's, 

Hoare,  3  Atk.  and  borrow  money  upon  them,  and  deposit  them  with  the  broker 
44.  2  Stra.  as  a  security  for  the  money  so  borrowed.  A,  may  maintain  trover 
iWiis  8  SC  ^^^  them  (c)  against  the  broker,  without  tendering  him  the 
(c)  The  like      money  for  which  they  were  pledged  by  S.] 

law  in  the  case  of  a  remainder-man,  upon  the  death  of  a  mere  tenant  for  life  of  goods  pawned. 
Hoare  ▼.  Parker,  2  Term  R.  376.]  I|  1 6  Vin.  Abr.  tit.  Pawn,  264.  And  so,  also,  a  factor  could 
not  pledge  the  goods  of  his  principal,  so  as  to  entitle  the  pawnee  to  detain  thera  agaiwt  the 
owner  for  the  advance.  Paterson  v.  Tash,  2  Stra.  1 178.  Daubiffny  v.  Duval,  5  Tenn  R.  60i. ; 
but  tee  the  alterations  in  the  law  by  stat.  6  G.  4.  c.  94.  and  postli 

If 
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If  the  goods  of  il  are  baQed  by  B.  to  C,  C  must  deliver  them  RolU  Abr.  607» 

to  B^  for  C  cannot  pretend  to  remove  or  alter  that  possession  |^^  ^fss 

committed  to  him,  in  order  to  restore  it  to  the  right  owner ;  for  ^bere  GMt' 

the  right  of  restitution  must  be  demanded  of  him  that  did  the  C.  J.  says,  if 

injury,  of  which  C.  has  no  pretence  to  judge;  and  therefore  it  the  property  is 

would  be  downriirht  treachery  in  him  to  deliver  them  to  any  other  |"  ,^^^^^»  ^® 
-1        ,.      ^  9         ,     ,     /.^  •'  bailee  may  set 

ttian  nim  from  whom  he  had  it.  j^  „p  j„  j'^ 

fence;  and  Heath  J.  says,  it  is  peculiar  to  ejectment  that  he  who  is  intrusted  with  possession 
of  land  must  deliyer  it  back  to  the  lessor,  but  it  applies  to  no  other  action.  But  see  Dixon  y. 
Hammoad,  2  Barn.  &  Aid.  5 10.,  that  an  agent  cannot  dispute  his  principal's  title.|| 

But  if  A.  bails  goods  to  B.  to  which  C  has  a  right,  and  B.  Rpll-  Abr.  607. 
dies,  his  executors  are  chargeable  only  to  C  that  has  right ;  for   ^^  ^    nd 
the  executors  came  to  the  possession  by  the  law,  and  therefore   c^f^ertum^ 
must  deliver  it  to  those  persons  in  whom  the  law  has  established 
the  property ;  and  the  taking  up  of  an  executorship  is  an  engage- 
ment to  answer  all  debts  or  the  deceased,  and  all  undertakings 
that  create  a  debt,  so  far  as  there  are  assets;  but  doth  not  embark 
the  executor  in  the  personal  trusts  of  the  deceased,  any  more 
than  he  is  obliged  to  answer  for  his  several  injuries ;  and  no 
man  can  Cell  how  they  might  have  been  discharged  or  answered 
by  the  testator. 

pif  a  thing  be  deposited  by  two,  or  by  one  with  the  autliority  May  y.  Har- 
of  the  other,  and  received  by  the  bailee  to  keep  on  joint  account  ^^y»  i^  ^^^ 
of  the  two,  one  of  them  cannot  demand  the  thing  unless  under  ^^^* 
an  authority  of  the  other,  so  as  to  maintain  traoer  on  the  bailee's 
refusal  to  deliver  it 

(B)  Of  Bailment  by  way  of  Pledge :   And  herein  of 

Pawnbrokers.il 

PLEDGING  is  where  goods  and  chattels  are  delivered  in  se-  {^^^  ^^if '^^ 

curity  for  money  lent,  and  by  such  pledging  the  pawnbroker  ^^^  ^^^' 
hath  more  than  the  naked  possession  in  the  nature  of  a  bailment,  Owen,  184. 
for  he  hath  the  property  and  interest  in  the  thing  itself  (a) ;  and  8Salk.5S9. 
by  the  better  opinions,  shall  have  a  reasonable  use  of  it,  so  that  P^'  *'  l(«)  B"t 
it  be  without  damage  to  the  thing  thus  pledged.  hasTtem^ 

rary  mtaUfied  property  in  the  things  of  which  possession  is  delivered  to  him  by  the  bailor,  and 
has,  tnerefore,  a  possessory  action,  or  an  appeal  in  his  own  name  against  any  stranger  who  may 
damace  or  purloin  them.  SI  H.  7.  14.  b.  15.  a.  ^  See  Tr.  on  the  Law  of  Bailments,  81, 8S.] 
D  And  he  may  maintain  case  as.  well  as  trespass  on  his  possession.  ^  Rootb  y.  Wilson,  l  Barn.  & 
A.  50.  Croft  ▼•  Alison,  4  Bam.  &  A.  590.  A  gratuUous  permission  to  another  to  use  a  chattel 
does  not  divest  the  owner  of  the  possession,  and  therefore  he  may  maintain  trespass.  Lotan  v. 
Cross,  8  Camp.  R.  464.  But  if  the  bailee  hire  the  chattel  for  a  definite  period,  be  has  the  pos- 
session during  that  time,  and  the  owner  cannot  during  the  hiring  support  trespass,  but  only 
case.    Hall  ▼.  Pickard,  5  Camp.  167.|| 

I  It  is  said,  that  where  the  pawnee  is  at  any  expense  to  mainr  Jones  on  Bail, 
tain  the  thing  given  in  pledge,  as  if  it  be  a  horse  or  cow,  he  I' •  ^^^  ^') 
may  ride  the  horse  moderately,  and  milk  the  cow  regularly,  by  ihluoman^ 
w9lj  of  compensation  for  the  charge.  ||  and  French 

law  as  to  this  point   Poth.  Depdt,  n.  47. 

If  a  man  pledge  goods  to  A,  and  they  are  stolen  (d),  B»  shall  Co.  Lit.  ss.  a. 
not  answer  for  them,  because  he  hath  a  property  in  them ;  and  ^  ^"'^  ^^^« 
*  *   custody  is  but  a  consequent  of  that  property,  and  therefore  he  p^^j  ^^^ 

doth 
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Owen,  1S3.  ^'^  undertake  to  keep  them  ss  his  own ;  fhongh  a  man  that 
Ydv.  178.  midertakes  to  secure  what  is  another's  is  bound  to  keep  them  at 
Cro.  Jac  244.  3II  adventureS}  since  the  right  owner  might  possibly  defend  them 
Rolf  R^'sf  ^^  ^  ^^^  *  ^*  where  a  man  b  only  obliged  to  keep  them  as 
[(5)  That  is/if  ^  ^^^f  ^^  unavoidable  accident  is  to  be  imputed  to  him. 
the  bailee  be  robbed  of  then ;  for  if  they  are  taken  ckmdetimelff  (the  proper  sense  of  the  word 
ttoien\  he  shall  be  answerable.  lOH.  6. 81.  Bro.  Abr.  tit.  Bailment,  pi.  7.]  ||And  this  is  the 
cUstinction  of  the  Romau  law,  "  Adversus  latrones  panun  prodett  costodia :  advenus  Jurem 
prodesse  potest,  si  quis  advigilet.*'  Dig.  17.  S52,  ^53.  See  also  Poth.  Conirai  de  Louage, 
n.  439.,  and  Poth.  Contrai  de  Prit  h  Usage,  n.  S3.  And  Sir  William  Jones  shews,  that  both 
Lord  Cok^s  doctrine  and  the  reason  {iuprH)  are  incorrect,  nnce  a  pawnee,  according  to  Lord 
JSoli,  Ld.  Raym.  917.,  and  to  the  eeneral  principle  applicable  to  cases  where  the  bulment 
is  redprocalfy  beneficial  (as  in  a  pledge),  is  bound  to  use  onUmary  dUigenee  for  restoring 
the  goods;  and  the  suffering  the  eoods  to  be  itolen  is  a  breach  of  this  obligation,  though 
it  M  otherwise  as  to  a  rob^ry,  Sonei  on  Bail,  75.  (3d  edit.)  And  though  the  case,  29  Ass. 
pi.  98.,  seems  to  have  decided  that  a  pledgee  was  not  answerable  where  the  goods  were  stolen. 
Sir  W.  Jones  shews  that  the  word  was  tiiere  inaccurately  used  for  robbery;  in  which  he  is 
confirmed  by  Brake's  statement  of  the  case.  Bro.  Abr.  tit.  Bailment,  pi.  7.  And  Lord  Coke^i 
reason,  "  because  the  pawnee  has  a  property,"  would  apply  equally  to  all  species  of  bailments^ 
as  well  as  that  of  a  pledge ;  and  the  true  reason  is,  that  tne  law  requires  of  a  pledgee  only  ordi- 
nanr  and  not  extraordinanr  care.  And  Lord  Cokeys  conclunon,  **  therefore  he  doth  undertake 
to  Keep  them  as  his  own,''  is  not  an  accurate  statement  of  the  pawnee's  undertaking,  since  he 
is  bound  to  take  more  care  of  them  than  of  his  own,  unless  he  is  a  prudent  mana^  of  his 
own  concerns;  the  law  requiring  of  him  ordinary  care.  **  AUena  n^otia  exaeto  offido  gerun- 
tur.*'    See  Jones  on  Bail,  8S.;  and  see  1  Esp.  Ca.5l5.   4  Dow.  &  Ry.6^6.Q 

Clarke  ▼.  J  Where  A.  intrusted  J5.  (a  chronometer  maker)  with  a  chro- 

Earnshaw,^       nometer  to  be  repaired,  and  jB.  suffered  his  servant  to  sleep  in 

.  and  see  1  Esp.  ^^  shop,  in  which  the  chronometer  was  deposited,  and  B.'s  ser- 

*  Ca.  315.  vant  stole  it,  and  it  appeared  that  B*  at  the  time  when  the  thefl 

was  committed  had  deposited  his  own  watches  in  a  more  secure 
place,  £.  was  held  liable  to  A.  for  its  value.! 
Cro.  Jac.  245.  If  a  man  pledge  goods,  and  tender  the  money  to  the  pawn-^ 
Ydv.  179.  broker,  and  he  refuse,  this  determines  the  qualified  property; 
Bro!  Bailment,  ^"^  therefore  if  after  such  tender  the  goods  are  stolen,  4^.  the 
7.Iloll.R.i99.  bailor  shall  have  satisfaction  made  him  in  an  action  of  tracer ; 
Co.  Lit.  89.  for  a  tender  and  refusal  must  in  those  cases  amount  to  a  pay- 
Bull.  NLPri.    ment.  because  otherwise  no  man  could  arain  come  to  his  own, 

72. 9SBlk.441»     .  111.° 

since  pawns  are  over  the  value  lent. 
Cro.  Jac.  245.  '^'^^  though  the  borrower  tender  the  money  and  recover  the 
Yelv.  179.  goods  in  an  action  of  traoer^  yet  the  pawnbroker  may  have  an 
Bulst.  29. 51.  action  of  debt  for  his  money ;  because  though  the  security  ceases, 
TOods^to^S?  yet  the  duty  remains,  inasmuch  as  the  money  lent  is  not  paid 
to  25/.,  and      ^'^  to  the  party  from  whence  it  came,  (a) 

B.  delivers  them  over  to  C,  and  makes  D,  his  executor,  and  dies,  A.  ^all  tender  the  25/.  to 
the  executor,  and  not  to  C;  for  C.  is  no  more  than  a  bailee,  and  hath  only  the  custody  of 
them;  but  the  property  of  them  is  in  JD.  as  representative  of  B.,  and  theremre  to  him  must 
the  tender  be  made.  Otherwise  it  is  in  the  case  of  a  mortgage,  where  the  tender  may  be  to  the 
assignee,  because  the  property  of  the  land  is  in  him.  Cro.  Jac  244.  Yelv.  178, 179. 
(a)  But  where  a  tender  has  been  made,  he  should  demand  the  money  before  he  brings  his 
action. 

Yelv.  179.  So  if  a  man  lend  perishable  goods  as  a  pledge,  and  they  de- 

Co.  Lit.  209.     ^^  yg|.  ijjg  person  to  whom  they  are  pledged  may  have  an  action 

of  ddji  for  his  money,  because  the  duty  continues. 
Bro.Attacfa.in       These  goods  thus  taken  to  pledge  cannot  be  forfeited  by  the 
Assize,  20.        pawnbroker  for  his  offence,  nor  can  they  be  taken  in  execution, 

nor 
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nor  attached  for  his  debt»  for  the  absolute  property  is  in  an-  [But  qu.  Who. 
other ;  and  therefore  they  are  not  alienable,  nor  by  consequence  ^«*'  Aey  are 
forfeitable,  because  they  cannot  be  forfeited  without  loss  and  SStrdnid^** 
danger  to  the  absolute  owner ;  and  all  qualified  possessors  take  rent  ?  5  Burr. 
the  thing  under  the  restriction  to  preserve  it  for  the  right  1498.]  ||The ' 
owner.  question  is, 

. , .     ,  whether  they 

are  withm  the  exemption  in  favour  of  commerce?  In  Gilman  ▼.  Elton,  3  Bro.  ft  B.  75.  ie 
was  decided,  that  the  principal's  goods  in  the  hands  of  the  factor  were  not  distrainable,  on  the 
ground  of  tbu  exemption ;  and  so  also  cloth  delivered  to  a  tailor.   4  Term  R,  568.|| 

If  a  man  pledge  goods^  and  after  is  attainted  of  felony,  the   2  H.  7.  i. 
khig  shall  not  have  the  goods  without  paying  the  sum  for  which  ^^^^t,  29. 
tliey  were  pledged ;   for  the  alteration  of  the  general  property 
doth  not  alter  the  special  property  in  the  pawnbroker. 

II  Where  a  party^s  goods  have  been  obtained  from  him  by  Parker  v. 
Jraudf  and  pledged  with  a  pawnbroker  without  notice,  it  has  Patrick, 
been  held,  that  he  cannot  on  conviction  of  the  offender  get  the  f^^^"  ^* 

goods,  and  detain  them  against  the  pawnbroker ;  for  this  case  is  6  Taunt,  laf^ 
istinguishable  from  felom/^  where  the  owner's  right  of  restitu-  tuxdpoii, 
tion  is  given  by  express  statute,  21  H.  8.  c.  11. 

fiut  by  the  S9  &  40  G.  S.  c.  99.  $  IS.  it  is  enacted,  <<  That  if  39  &40G.3. 
•*  the  owner  of  goods  unlawfully  pawned  shall  make  out  on  oath  ^•^^*  §*^* 
**  before  a  justice  that  he  hath  had  his  goods  unlawfully  obtained 
**  or  taken  from  him,  and  that  there  is  reason  to  suspect  that 
**  any  person  hath  taken  them  to  pawn  without  the  privity  of 
*'  the  owner,  the  justice  may  grant  a  warrant  for  searching  the 
'*  house,  warehouse,  4*^.  of  such  person ;  and  in  case  of  refusal 

to  open  the  house,  4^c,  the  peace  officer  may  break  open  such 

house  and  search  for  the  goods,  and  if  found,  and  the  pro- 
**  perty  made  out  to  the  satisfaction  of  such  justice,  he  may 
*'  cause  the  goods  to  be  restored  to  the  owner."  || 

If  a  man  pledge  goods,  and  then  be  outlawed,  he  cannot  re-  Bulst«  S9. 
deem  them,  because  then  the  absolute  property  of  them  is  in  the 
king ;  but  if  the  outlawry  be  reversed,  then  the  outlawed  person 
is  reinstated  in  his  property  as  if  there  had  been  no  outlawry^  and 
therefore  may  redeem  them. 

If  the  money  be  not  paid  at  tlie  day,  the  property  is  absolute 
at  law,  but  still  the  right  owner  has  his  redemption  m  equi^,  as 
in  case  of  a  mortgage. 

One  pawned  jewels  to  ^.,  who  signed  a  writing  that  they  sVern.  691. 
were  to  be  redeemed  in  twelve  months,  otherwise  for  the  110/.  ?^|'  Abr.  Ca. 
lent,  they  were  to  be  as  bought  and  sold ;  A,  within  a  short  time  Demaindray 
after  delivers  over  the  jewels,  together  with  some  plate  of  his  and  Metcaff, 
own,  to  B.  as  a  pledge  for  200/. ;  afterwards  A.  borrowed  S8/.  Pr.  Ch.  420. 
and  50/.  of  jB.  on  promissory  notes,  to  be  repaid  on  demand :  B.,  |*  ?lp o^V?^ 
by  his  answer  in  cnancery,  insisted  it  was  agreed  that  the  pledge  |  Atk.'229. ' 
should  be  a  security  as  well  for  the  money  on  the  notes,  as  tor  356.  S.  C. 
the  money  first  lent,  but  could  make  no  proof  of  any  such  pro*  cited  by  Lord 
mise  or  agreement;  and  though  a  redemption  was  decreed,  yet  it  Barrfiwcftff. 
was  on  payment  of  all  that  was  due  to  JB.,  as  well  upon  the  notes 
as  on  the  pawns;   but  the  goods  of  A.  which  were  pawned 

were 


(( 
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were  to  be  first  applied  as  fiir  as  the  valoe  of  tkem  would 
extend. 
ifL7.  L 1.  In  the  old  books  they  took  the  nature  of  a  pledge  to  be,  that 

it  ought  to  be  delivered  at  the  same  time  that  the  money  was  lent; 
and  if  the  goods  were  not  delivered  at  the  same  time,  in  security 
of  the  money,  they  did  not  plead  it  as  a  pledge,  but  in  the  nature 
of  a  licence,  to  excuse  the  trespass, 
s  LeoD.30.  But  by  later  authorities  it  appears,  that  the  pawnbroker  hath 

Ydv.  164.        a  special  property,  though  it  be  not  delivered  at  the  time  of  the 

money  lent, 
s  Leon,  so,  51.      As  if  ^.  be  indebted  to  B^  and  delivers  goods  to  C.  in  satis- 
Ydv.  164.        faction  for  the  debt  of  B^  the  property  is  thereby  altered,  and 

the  right  to  the  goods  is  vested  in  B,;  so  it  is  where  the  goods 
are  delivered  to  C.  in  security  of  the  money  of  jB.,  there  B.  hath 
a  speciied  property  in  them ;  and  in  these  cases  ^  cannot  counter- 
mand such  delivery  to  C.p  or  take  the  goods  back  again,  because 
the  property  of  these  very  goods  is  vested  in  B.s  for  here  there 
is  a  consideration  to  alter  the  property,  and  that  is  the  debt  due 
to  B.i  so  that  it  is  not  a  bare  nakea  donation  which  the  party 
mav  jpossibly  revoke  before  the  possession  be  vested  in  B.  bim- 
seli,  for  ea  nudopacto  non  oritur  actio  g  there  is  no  consideration 
to  found  an  action  on  a  naked  donation ;  but  here  there  is  a  con- 
sideration to  alter  the  property;  so  that  upon  the  immediate 
delivery  of  the  goods  the  property  is  vested  in  B. 
Dyer,  49.  Before  these  resolutions  that  the  property  was  altered  by  the 

Cow*  1 95'      dcJ*v«>y  ^^  ^he  goods  by  -A  to  the  use  of  B^  the  only  remedy  for 
^'  such  goods  when  countermanded  was  in  equity,  upon  the  con- 

sideration ;  for  it  was  ever  thought  altogether  inequitable  that 
such  delivery  of  the  goods  upon  a  valuabk  consideration  should 
be  countermanded  at  pleasure, 
s  Co.  79.  There  is  great  difference  between  a  pawn  and  a  mortgage  of 

ril*V^'^  f  lands ;  for  it  goods  be  pawned  without  mention  of  time  for  re- 
-S^MM  deraption,  thev  may  be  redeemed  after  the  death  of  the  pawn- 
1  Ves.  STs!  broker ;  but  if  lands  are  mortgaged  without  any  mention  of  the 
time  for  redemption,  they  cannot  be  redeemed  after  the  death  of 
the  feoffee  in  mortgage;  for  when  the  feoffment  is  made  to  the 
mortgagee  and  his  heirs,  the  limitation  is  absolute,  and  the  con- 
dition only  goes  in  derogation  of  that  absolute  feoffment ;  so  that 
as  far  as  die  condition  £>th  not  extend,  the  absolute  words  in  the 
feoffment  must  take  place ;  and  from  hence  it  is  that' a  condition 
must  be  taken  strictly,  and  can  never  be  extended,  because  since 
the  condition  goes  in  defeasance  of  the  estate  absolutely  limited, 
it  absolutely  must  come  in  to  shut  out  all  extended  construction ; 
and  therefore  in  this  case,  where  the  feoffment  is  made  on  con- 
dition that  the  feoffor  pay  so  much  money  to  the  feoffee,  the 
money  must  be  paid  to  the  feoffee  during  his  life ;  for  money  is 
not  limited  to  be  paid  to  his  heirs,  and  therefore  there  the  words 
of  the  absolute  feoffment  take  place ;  but  where  goods  are  pawned, 
the  pawnbroker  hath  but  a  qualified  property,  the  absolute 
ownership  is  in  the  person  that  deposits  them ;  and  this  property 
cannot  be  extended  beyond  the  intent  for  which  it  was  created ; 

and 


I 
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and  that  is  only  for  secoring  the  money  lent;  for  should  the  [(a)  In  such 
property  be  thus  extended^  it  would  be  to  the  injury  of  him  that  ^^'  Jhf  Sa- 
nas  the  absolute  ownership.     Now  the  intent  of  the  parties  in  tute  of  limit- 
not  limiting  a  time  of  redemption  was  plainly  in  ease  of  the  ations  will  not 
pledger,  and  therefore  the  time  of  redemption  must  be  during  attach,  i  Vw. 
his  life  \a) ;  and  he  cannot  be  confined  to  the  life  of  the  pawn-  fhe  pledger 
broker,  for  that  miffht  fall  more  to  the  disadvantage  of  the  per-  become  bank- 
scm  pigging  than  if  a  time  had  been  limited ;  and  there  are  no  rupt,  his  as- 
absolute  words  to  induce  such  a  rigorous  construction,  contrary  Jfp"®^?}]*/ 
to  the  design  of  the  parties ;  but  if  the  pledger  doth  not  redeem  equfty  for  the 
during  his  own  life,  his  executors  cannot  redeem,  for  then  the  redemption  of 
words  and  intent  both  agree  to  make  an  absolute  property  to  the  pledge; 
the  pawnbroker.  ♦  ^^^  *>eing  a 

*  ^  stranger  to 

what  is  due,  he  cannot  otherwise  ascertain  the  precise  sum  he  is  to  tender.  IbitL]  *  Qu .  In 
tiiese  cases  equity  would  not  relieve,  unless  it  was  clearly  proved,  in  case  of  death,  the  benefit 
of  redemption  was  to  be  lost  ? 

But  if  dme  be  set  for  the  redemption  of  a  pledge,  and  before  Bulst.  29.  so 
the  time  the  pledger  dies,  his  executors  may  redeem  it,  and  it 
shall  be  assets  in  their  hands ;  for  where  there  is  a  time  limited, 
there  by  the  express  words  the  party  hath  till  the  time  appointed ; 
and  the  time  appointed  is  indefinite,  and  not  during  the  life  of 
the  pledger ;  and  therefore  if  he  dies  his  executors  shall  redeem ; 
and  therefore  the  death  of  either  party  cannot  prejudice. 

Some  have  holden,  that  upon  a  valuable  consideration  a  pledge  Q„]g^  5]  ^ 
is  assignable  over,  and  that  on  such  assignment  the  tender  of  tne  Owen,  124. 
money  firom  the  pledger  must  be  to  the  assignee,  because  the  But  if  a  thing 
pawnbroker  hath  a  special  property^  and  what  he  hath  he  may  '^  "^^  ^?  ^\ 

fV^  r  r     r      j^  j    possession,  I 

transfer  over.  cannot  grant  it 

as  a  pawn,  though  I  have  a  right  to  it ;  for  a  naked  right  is  not  transferable  over.    8  Roll. 

R.499. 

[A  factor  hath  no  authority  to  pledge  the  goods  of  his  prin-  Paterson  v. 

cipal ;  and  if  he  do  (c),  the  latter  may  recover  the  value  of  them  1"^^*  ^  Stra. 

from  the  pawnee,  on  tendering  to  the  factor  what  is  due  to  him,  }P^'  (c)Dau- 
•*L     4  *     J      *.    *!.  bigny  V.Duval, 

without  any  tender  to  the  pawnee.  5  Term  R. 

604. ;  but  Lord  Kenyan  in  this  case  thought  that  the  principal  was  bound  to  make  tender  to 
the  pawnee  to  the  extent  of  the  money  due  from  the  prinapal  to  the  factor,  though  not  be«* 
yona  that  sum.  ||But  see  cont,  M'Combie  v.  Davies,  7  East  R.  6.  However  now,  b^  .6  G.  4. 
c.  94.  §  5.,  any  person  may  accept  a  pledge  of  poods  which  a  factor  has  of  his  principal,  and 
shall  acquire  aU  the  right,  title,  and  interest  which  the  factor  himself  had,  and  no  more ;  and 
consequently  the  principal,  to  maintain  trover,  would  now  be  bound  to  tender  to  the  pawnee 
all  that  he  owed  the  factor.    And  see  tit.  Merchant  and  Merchandize,\\ 

By  Stat  1  Jac.  1.  c.  21.  §  5.     The  pawn  of  any  goods  wrong-  i  Jac.  i.  c.  21. 
fully  purloined,  taken,  robbed,  or  stolen  from  any  person,  to  any  $  ^' 
broker  in  London^  Westminstery  Southwarkf  or  within  two  miles 
of  London,  shall  not  alter  the  property  thereof.] 

If  a  pawnbroker  refuse,   upon  tender  of  the  money,  to  re-  2  Salk.  522. 
deliver   the  goods   pledged,  he   may  be   indicted;   for,  being  fl'j'^^"^^ 
secretly  pawned,  it  may  be  impossible  to  prove  a  delivery  in  Eurei. 
traoer  for  want  of  witnesses. 

A  pawnbroker  was  indicted  for  refusing  to  deliver  a  silk  petti-  Garth.  277. 
coat  which  the  wife  of  J.  S.  had  given  him  in  pawn  for  the  re-  King  v.  Gall- 
payment  of  2s.  6rf.,  after  a  tender  of  the  money ;  and  it  being  ^1^*^^^^"^^^/, 

moved  ^^^ 
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aware  and  moved  to  quash  the  indictment,  the  court  {absetUe  Holt)  refused, 
t!m,  that  if      because  of  the  great  abuse  by  pawnbrokers. 

the  defendant  ad  demnrred  to  tbis  indictment,  it  could  not  bare  been  maintained  by  law, 
bong  only  a  breach  of  contract,  which  is  actionable  but  not  indictable.  Vide  2  Hawk.  P.  C 
301.,  and  Stat.  29  G.  3.  c  .57.  forpreventing  the  unlawful  pawning  of  goods,  and  for  the  easy 
redemption  of  goods  pawned.  [Tbis  act  does  not  extend  to  any  loan  above  10/.,  or  to  persons 
lending  money  upon  pledge  at  6l,  per  cent,  without  further  profit] 

39  &  40  G.  3.  ||Bv  the  39  &  40  G.  d«  c.  99.,  intituled  ^  An  act  for  the  better 
e-99.  regulating  the  business  of  pawnbrokers,"  it  is  enacted,  that  if 

any  goods  or  chattels  shall  be  pledged  for  securing  any  money 
lent  thereon,  not  exceeding  10/.  and  the  profit  thereof,  and  if 
within  one  year  the  real  owner  of  such  goods  shall  tender  unto 
the  person  lending  the  money  borrowea  and  profit,  according 
to  the  rates  of  that  act,  and  the  person  lending  shall,  without 
reasonable  cause,  neglect  or  refuse  to  deliver  back  the  goods,  4^. 
so  pawned,  then  and  in  such  case,  on  oath  thereof  made  by  the 
pawner  or  other  credible  person,  a  justice  is  empowered  to  cause 
the  person  taking  such  pawn  to  come  before  him ;  and  on  pay- 
ment by  the  pawner  of  the  principal  money  and  profit,  and  in 
case  of  refusal  to  receive  the  same  on  tender  thereof  before  the 
justice,  such  justice  shall  direct  the  goods  to  be  delivered  to  the 
pawner;  and  if  the  person  taking  the  pawn  shall  refuse  to  deliver 
up  or  make  satisfaction  for  the  goods,  then  the  justice  is  au- 
thorized to  commit  the  party  to  the  house  of  correction  or  other 
public  prison,  there  to  remain  until  he  shall  deliver  up  the 
goods,  or  make  such  satisfaction  as  to  the  justice  shall  seem 
reasonable. 

By  the  seventeenth  sectidn  of  this  act,  all  goods  pawned  shall 

be  deemed  forfeited,  and  may  be  sold,  after  the  expiration  of 

one  year,  exclusive  of  the  day  whereon  they  were  pawned. 

Walter  v.  It  has  been  decided  on  this  clause,  that  if  the  goods  remain 

Smith,  s  Bam.  unsold  in  the  pawnbroker's  hands  after  the  year,  and  a  tender  is 

&  A.  439.         made  by  the  owner  while  they  are  so,  the  pawnbroker  cannot 

afterwards  sell  them ;  and  if  he  does,  the  owner  may  maintain 
trover  against  him. 
P««t^iBia-  Where  one  employed  to  sell  goods  by  commission  pawned 
^^472"  them,  and  the  owners  made  a  demand  of  the  goods  on  the  pawn- 
broker, who  reftised  them,  it  was  held,  that  the  owners  might 
maintain  trover  against  the  pawnbroker,  although  they  did  not 
produce  the  duplicates  at  the  time  of  the  demand,  pursuant  to 
the  fifteenth  section  of  the  above  statute ;  for  they  claimed  by 
title  paramount  to  the  pawner  of  the  goods.  || 

(C)  Of  borrowing  and  other  Bailments. 

Cro.Car.S7i.    T^  ^«  puts  his  beasts  into  jB.'s  pasture,  on  agreement  to  p&jB, 
s  Roll.  Abr.  sixpence  per  week  for  the  pasturage,  B.  cannot  retain  the 

92.  (aj  The      beasts  of  A.  until  he  hath  paid  him  the  money,  unless  this  were 
oWiM  J?  °to      ^^  ^^^  provided  by  their  agreement ;  but  the  only  remedy  that 
tak?the  cattle  ^'  ^^  *«  "P^n  the  contract  (a) 
into  pasture;  confequently  P. gave  credit  to  the  person  of  the  owner. 

But 
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But  if  a  horse  I)e  Gommitted  to  an  hostler,  he  shall  detain  him  ^r^  ^a^ 
till  he  is  paid  for  his  meat,  (a)  39  H.  6. 1's. 

5  £.  4.  3.  b.  8  Roll.  Abr.  85.  (a)  He  was  obliged  by  law  to  take  in  the  hone  if  be  bad  room. 
QAnd  upon  the  same  principle  innkeepers  have  a  lien  on  the  goods^of  their  guests  for  the  en- 
tertainment furnished;  and  a  tavern  and  cofiee-house  in  London  is  an  inn  for  this  purpose. 
Thompson  v.  Lacy,  3  Bam.  &  A.  28J.|| 

So  if  cloth  be  committed  to  a  tailor  to  make  up  into  a  garment,  23  E.  4.  40. 
he  shall  detain  the  cloth  until  he  is  satisfied  for  his  labour.  Cro.  Car.  S7U 

8  Co,  147.  For  in  behalf  of  trade  and  commerce,  the  law  doth  annex  the  condition  that  the 
bailee  shall  retain  in  certain  cases ;  for  men  that  ^t  their  livelihood  by  commerce,  and  by 
entertainment  of  othen,  cannot  annex  such  disobliging  conditions  that  they  shall  retain  the 
bailor's  property  in  case  of  nonpayment,  or  make  such  disadvantageous  and  impudent  supposi- 
tions that  they  shall  not  be  paid ;  and  therefore  the  law  annexes  such  a  condition  without  aay 
express  agreement  of  the  parties.  Besides,  goods  that  are  put  into  the  places  of  public  enter- 
tainment and  trade,  are,  for  the  sake  of  pubnc  commerce,  taken  into  the  -custody  of  the  law 
as  well  as  of  the  party,  and  therefore  cannot  be  there  distrained.  Now  goods  that  are  in  the 
custody  of  the  law,  cannot  come  out  thence  till  the  purposes  are  satisfied  for  which  they  were 
there  jilaced ;  and  the  purpose  for  which  these  chattels  are  first  committed  to  such  public 
places  is,  that  they  might  be  there  conserved,  and  the  party  to  whom  thev  were  committed 
paid  for  his  trouble  and  charge  about  them.  Now  since  the  act  of  the  law  doth  no  man 
any  injury,  it  cannot  free  any  thing  firom  such  public  custody  till  the  party  is  satisfied  to 
whom  tbey  were  thus  committed.     Vide  tit.  [ntu  and  Innkeepcrtf  and  Trover, 

A  tailor  hath  cloth  delivered  to  him  to  make  up  into  a  garment,  Palm*  2SJ, 
which  he  doth  accordingly ;  he  shall  have  an  action  for  his  work,  22«. 
without  delivering  the  garment :  and  if  the  tailor  refuse  to  deliver 
the  garment  upon  request,  it  ought  to  be  shewn  on  the  other 
side  in  excuse  of  the  action ;  for  the  tailor's  action  is  founded 
upon  the  prombe ;  and  if  he  hath  done  the  work,  and  is  ready 
to  deliver  the  garment,  he  hath  performed  all  that  the  law 
requires  on  his  part ;  and  on  that  consideration  is  entitled  to  the 
benefit  of  the  defendant's  promise* 

If  a  man  lends  another  his  sheep,  oxen,  or  his  cart^  the  bor^  Doct&Stnd. 
rower  hath  a  qualified  property  in  them,  according  to  the  purposes  .^^'  ,^^^' 
for  which  they  were  borrowed;  and  by  force  of  this  loan  they  gi.^Jon^^on 
may  be  used  reasonably  for  these  purposes  and  for  the  time  Baiim.69.|| 
agreed  on ;  and  if  they  perish  in  such  occupation,  it  is  at  the 
peril  of  the  lender;  but  if  they  perish  in  any  other  manner,  the 
borrower  must  answer  for  them. 

If  A.  borrow  a  horse  to  ride  to  Dover,  and  he  ride  out  of  his  Yelv.  172. 
way,  and  the  owner  of  the  horse  meet  him,  he  cannot  take  the  ^^^  ^rwh^^' 
horse  from  him,  for  A.  has  a  special  property  in  the  horse  till  ^  teil^  mav^ 
the  journey  is  determined;  and  being  in  lawful  possession  of  the  be  guilty  of 
horse,  the  owner  cannot  vi<dently  seize  and  take  it  away,  for  the  larceny,  see 
continuance  of  all  property  is  to  be  taken  fi-om  the  form  of  the  ^  ^^^*  ^*  ^* 
original  bargain,  which  in  this  case  was  limited  till  the  appointed  j^ch'g  Cases 
journey  was  finished.  S87. 17a.]      ' 

But  i£A.  borrows  a  horse  to  go  to  Daoer,  and  goes  to  other  ^^H-  R-128. 
places,  the  owner  may  have  an  action  on  the  case  ogainst  him 
for  exceeding  the  purposes  of  the  loan ;  for  so  far  it  is  a  secret 
and  fallacious  abuse  of  his  property ;  but  no  general  action  of 
trespass,  because  it  is  not  an  open  and  violent  invasion  of  it. 

||The  party  borrowing  a  horse  is  bound  to  keep  it,  unless  Handfbrd  v. 
something  is  said  io  the  contrary,  y  f"!?*®'''  ^  ^"*' 
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If  a  man  lend  another  his  sheep  to  stock  his  land,  the  bof  rower 
hath  the  bare  use  of  them ;  but  if  he  kill  them  the  owner  shall 
have  a  general  action  of  trespass,  or  an  action  of  trover,  at  his 
election ;  for  though  the  use  is  in  the  borrower,  yet  the  property 
is  in  the  lender,  and  the  killing  of  the  sheep  is  an  open  violation 
of  another's  property,  which  is  complained  of  in  the  general 
action  of  trespass. 

If  I  sell  you  a  horse  for  20Z.,  I  shall  retain  him  unless  the 
money  be  actually  paid,  or  conditioned  to  be  paid  at  a  future 
day;  for  unless  there  be  quid  pro  qtto  the  property  is  not 
altered. 

As  to  the  borrowing  of  things  perishable,  as  corn,  wine, 
honey,  or  the  like,  a  man  must,  from  the  nature  of  the  thing, 
have  an  absolute  property  in  them,  otherwise  they  cxMild  not 
supply  the  uses  for  which  they  were  lent,  and  therefore  he  is 
obliged  to  return  something  of  the  same  sort,  the  same  in 
quantity  and  quality  with  what  is  borrowed.  QAnd  if  they 
perish,  it  is  at  the  peril  of  the  borrower.  || 


\ 


4  Co.  85. 

Southcote*s 
cuse.  Doct.  & 
Stud.  (D)  2. 
C.  38. 


Post.  (245). 

Cogg3  and 
Barnard. 
2  Ld.  Raym. 
915.  2Stra. 
1099.  12  Mod. 
487. 


(D)  When  the  Thing  bailed  is  destroyed  or  deteriorated, 
to  whom  is  the  Loss,  and  to  whom  is  the  Remedy : 
IJAnd  of  the  several  Degrees  of  Care  required  from 
various  Bailees.|| 

TT  is  holden  by  some,  that  if  ^.  commits  goods  to  B,  io  be 
kept,  or,  which  is  all  one,  to  be  safely  kept,  antd  they  are 
stolen,  that  B.  must  answer  the  value  of  them  to  A.  Others  have 
made  a  distinction,  that  if  J3.  bad  undertaken  for  a  price  to  keep 
them,  that  then  he  should  have  been  bound  to  answer  for  them 
if  they  had  been  stolen,  because  there  is  a  consideration  to  found 
the  promise;  but  where  no  reward  is  agreed  on,  there  they  say 
there  can  be  no  consideration  on  which  the  promise  is  built,  and 
therefore  a  naked  promise  which  affords  no  action:  but  the 
reasons  urged  against  this  are,  that  where  another  loses  by  my 
undertaking,  I  am  equally  bound  to  make  good  the  value  of  my 
promise,  as  if  I  myself  was  to  receive  gain  by  the  bargain ;  for 
since  another  man's  property,  and  possibly  the  whole  fruits  of 
a  long  and  painful  industry,  are  lost  and  wasted  by  my  under- 
taking to  secure  it,  certainly  I,  from  whom  the  damage  arose, 
ought  to  make  him  satisfaction ;  for  every  man  is  presumed  to 
guard  his  own,  and  not  easily  to  part  with  that  which  cannot 
be  acquired  without  great  difficulty;  and  therefore  it  must  be 
presuiped  that-  he  would  have  safely  kept  his  property,  and  not 
nave  committed  it  to  me,  unless  I  had  undertaken  to  secure  it; 
and  if  I  fail  in  that  undertaking,  I  am  bound  to  a  restitution; 
for  I  am  equally  obliged  to  a  restitution  where  another  man 
suffers  an  injuiy  by  my  means,  as  where  I  myself  commit  an 
injury;  and  had  the  law  any  other  course  in  these  cases,. it  were 
a  perfect  inlet  to  all  collusion ;  for  agreements  and  contrivances 

might 
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mi^t  arise  between  tlie  men  of  violence  and  such  treacherous 
undertakers,  as  are  not  eai>y  to  be  discovered. 

II  Where  a  depository  for  hire  had  lociged  the  goods  deposited  Finucnne  ▼. 
in  a  place  of  security,  where  things  of  greater  value  were  de-  •^™*^'»  ^  pP* 
posited,  he  was  held  not  answerable,  though  the  goods  were  8€eiwifp.508. 
stolen  b^  his  own  servants,  since  positive  negligence  must  be 
proved,  m  order  to  charge  him.y 

If  a  carrier,  ferryman,  or  hostler,  be  robbed,  he  shall  answer  ^  Co.  84. 

the  value  of  the  goods,  for  the  carrier,  Sfc.  hath  his  hire  (a),  which  ^'  \i^  ^^: 

implies  an  undertaking  for  the  safe  custody  and  delivery   of  jj,  „ot  t^e  rea- 

them ;  for  no  man  would  give  another  money  for  securing  his  son,  for  a 

property,  if  the  party  that  received  it  were  not  to  undertake  on  factor  and 

his  part  to  secure  it.  ^*'^>f,  ^■▼e 

*  equally  a  hire; 

the  reason  is  the  pabltc  employment  he  exercises,  and  the  policy  of  preventing  carriers  con- 

lederAting  with  thieves.    1  Ld.  Rayni.  917.    1  Salk.  143.    18  Mod.  487.|| 

1{  A.  delivers  goods  to  A  to  be  delivered  over  to  C,  C.  hath  RoH-  Abr.60«, 
the  property,  and  C  hath  the  action  against  B.  g  for  B*  under- 
takes for  the  safe  delivery  to  C,  and  hath  no  property  or  interest 
but  for  that  purpose. 

Bat  if  the  bailment  were  not  on  valuable  consideration^  the  Bulst.  68. 
delivery  is  countermandable ;  and  in  that  case  if  ^.,  the  bailor,  ^o"ip«red  with 
bring  trover,  he  reduces  the  property  again  in  himself,  for  the  yelv^Tei? 
action  amounts  to  a  countermand  of  the  gift ;  but  if  the  delivery 
was  on  a  valuable  consideration,  then  A.  cannot  have  trover,  be- 
cause the  property  is  altered,  and  in  trover  the  property  must  be 
proved  in  the  plaintiff. 

If  a  man  delivers  goods  to  another,  the  bailee  shall  have  a  ge-  is  Co.  69. 

neral  action  of  trespass  against  a  stranger,  because  he  is  answer-  «i^*I*  ^^'^" 

able  over  to  the  bailor;  for  a  man  ought  not  to  be  charged  with  \vii^on  ^ 

an  injury  to  another,  without  being  able  to  resort  to  the  ori-  ]  Bam.  &  A. 

^nal  cause  of  that  injury,  and  in  amends  there  to  do  himself  5y.  Croft  v. 
,:„U|.  Alison,  4  Barn. 

"8"^  &  A.  590.11 

If  I  deliver  goods  to  B.^  and  C  that  hath  right  demands  them  F.N.B.138.M. 
of  him,  if  A  either  before  or  pending  the  action  ,  deliver  over  Roll.  Abr.  607. 
the  goods  to  me,  this  is  a  good  bar  to  the  action  of  C  brought 
against  J3.,  for  since  B.  hath  undertaken  to  deliver  the  goods 
back  to  me,  he  shall  not  be  chargeable  for  the  honest  peribrm- 
ance  of  that  undertaking ;  for  B.  that  is  trusted  with  my  pos- 
session shall  not  remove  or  alter  my  possession,  and  therefore 
ahall  not  be  put  to  answer  for  that  to  which  the  law  obliges  him. 

But  if  I  find  goods  and  convert  them,  and  another  recover  Roll.  Abr.  607. 
them  from  me,  yet  a  stranger  that  has  right  shall  have  his  action 
against  me,  and  therefore  two  persons  claiming  in  trover  shall 
interplead  with  each  other ;  for  I  have  by  my  finding  the  pro- 
perty in  me  till  another  shews  a  better  right ;  now  this  property 
iContinues  until  the  real  owner  appears ;  and  if  I  by  weak  de- 
fonces  do  not  support  that  property,  that  shall  be  no  injury  to 
the  right  of  another ;  for  the  original  injury  begins  from  me,  by 
undertaking  to  intermeddle  with  what  is  another's,  and  which  I  . 
am  aure  is  none  of  my  own. 

L  1  2  U  Where 
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RobintonT.  |  Where  an  agent  receiying  money  for  his  principal  paid  it 

^^»  ^  ^^*".  *'^"K  ^^^^  ^^  ^^^  money,  into  his   general  account  at  his 

and  see^Vren'  l^^^^^i^s »  ^^  ^^^  banker's  failing,  it  was  held  that  the  agent  was 

▼.  KertoD,  responsible  for  the  loss ;  and  it  is  the  same  though  he  acts  gre* 

11  Ves.  577.  tuitously ;  in  order  to  protect  himself  he  should  pay  it  in  to  a 

Massey  v.  separate  account.  H 

Banner,  '^  " 

4  Madd.415.  1  Jac.  &  W.  241.  These  cases  do  not  proceed  on  the  ground  that  the  defeodant 
is  a  negligent  bailee,  but  that  by  confusing  the  money  with  his  own,  he  has  made  it  his  own, 
and  incurred  a  debt  to  the  amount  to  his  employer. 

Roll.  Abr.  607.      If  a  bailee  deliver  the  goods  to  another,  there  he  shall  have  an 

action  of  detinue  against  him,  because  he  hath  his  possession, 
and  undertakes  for  the  custody ;  and  the  original  bailor  may 
have  his  action  against  either  of  them,  because  in  him  is  the 
property  which  both  are  bonnd  to  answer  to  him. 

Cr  EILb  777  ^^*  ™***  ^®°^  ^^  ^®^  another  his  horse,  and  for  want  of  safe 
784.'  Owen,  '  keeping  the  horse  die,  the  owner  is  entitled  to  an  action  on  the 
52.  Dyer,  121.  case;  so  if  a  man  lend  another  sheep  to  teth  his  land,  and  by 
^<^b.72.  the  negligence  of  the  borrower  they  are  drowned,  an  action  on 
^^2  c  58  '  ^^  ^^^  '  so  if  a  man  lend  another  a  horse^  and  he  pnt  him 
The  reason  of  ^^^  ^  Stable  that  is  ruinous,  and  the  stable  tumble  in  upon  the 
these  several  horse  and  kill  him,  an  action  on  the  case  lies ;  but  if  the  stable 
c^'  '^^thu^  had  been  strong  and  substantial,  and  had  fallen  by  violent  tein« 
man  bonows^  P^^  ^^^^  ^  ^^^  borrower  excused ;  so  if  a  man  lend  another  a 
or  hires  any  horse,  and  he  die  of  divers  diseases,  the  borrower  is  excused. 
thing,  and  onlv  uses  it  according  to  the  purposes  of  the  loan,  that  contract  bears  him  out  from 
all  accidents  that  are  consequent  upon  such  usage ;  for  there  is  no  reason  why  the  borrows 
should  not  have  the  use  of  it  according  as  the  owner  had  licensed  and  empowered  him ;  and  if 
any  unavoidable  accident  happen  upon  such  a  licence,  the  lender  must  impute  it  to  the  folly 
of  his  own  permission ;  but  if  it  happen  through  Uie  negligence  of  the  borrower,  then  it  is  fit 
he  should  answer  for  it.    (See  Jones  on  Bailm.  65.  (3d  edit)|| 

Dean  v.  Keate,     ||  When  a  hired  horse  is  taken  ill,  if  the  hirer  call  in  a  farrier 

5  Camp.  4.       j,^  jg  uQ^  answerable  for  the  medicines  the  farrier  may  admhiister ; 

»  but  if  he  prescribes  for  him  himself  he  assumes  a  new  degree  of 

responsibility,  and  if  the  medicine  causes  the  horse's  death,  he 

does  not  exercise  that  degree  of  care  which  may  be  expected 

from  a  prudent  man  to  his  own  horse,  and  is  consequently 

answerable  to  the  owner. 

Cooper  V.  In  an  action  for  not  properly  taking  care  of  a  hired  horse, 

Barton,  Id. 3.  gome  evidence  of  negligence  must  be  given;  it  is  not  enough  to 

shew  that  he  was  let  sound  and  returned  with  his  knees  broken. 
Bray  v.  After  a  hired  horse  is  exhausted,  and  has  refused  its  feed,  the 

Mayne,  iGow  hirer  is  bound  not  to  use  it,  and  if  he  afterwards  pursue  his 
^**  *•  journey  with  it,  he  is  liable  to  the  owner  for  its  value.  I 

Moor,  543.  If  A.  take  a  gelding  to  pasture,  and  the  gelding  be  ^olen,  no 

J^  4  s^c*  ^^^^^  '*®5  against  ^.,  unless  he  had  made  a  special  assumpsit 
(a)  But  Rolle  ^^  deliver  him  (a) ;  for  the  undertaking  of  A.  is  to  feed  the  geld- 
mentions  no  ing  in  the  fields  and  in  the  open  air,  and  not  to  keep  him  safely^ 
such  reason ;  as  the  hostler  is  obliged  to  do  in  his  stable ;  and  the  law  will  not 
to  Wm^"*"*  Stretch  men's  promises  beyond  their  first  undertaking. 

Popkam  C.  J.  advanced  generally,  **  That  if  a  man,  to  whom  horses  are  bailed  for  agistment 
*'  leave  open  the  gates  of  his  field,  in  consequence  of  which  n^Iect  they  stray  and  are  itokn 
'*  the  owner  has  an  action  against  him.*']    ||And  so^  also^  if  the  bailee  put  the  hone  at  dark 

«  into 
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into  a  field  baiiiv  fenced,  whereby  the  hone  falls  into  the  ndfffabour's  field  and  is  Ulled^ 
although  the  Deighbour  was  bound  to  fence.   Rooth  v.  Wilson,  1  Bam.  &  A.  59.|| 

If  a  man  find  goods  and  abuse  them,  or  if  he  find  sheep  and  L^n- 1<3« 
kill  them,  this  is  a  conversion ;  but  if  a  man  find  butter,  and  by  ^^*  ^Bulst. 
his  negligent  keeping  it  putrefy;  or  if  a  man  find  garments,  and  ^i/ 
by  Diligent  keeping  they  be  moth-eaten,  no  action  lies ;  so  it  is 
if  a  man  find  goods  and  lose  them  again ;  and  the  reason  of  the 
difierence  is  this :  where  a  man  delivers  goods  to  another,  the 
bailee  by  acceptance  of  the  goods  undertakes  for  the  safe  custody 
of  them,  and  it  is  to  be  presumed  that  the  owner  would  not 
have  parted  with  them  but  under  the  confidence  of  that  security ; 
but  where  a  man  only  finds  the  goods  of  another,  the  owner  did 
pot  part  with  them  under  the  caution  of  any  trust  or  engage- 
ment, nor  did  the  finder  receive  them  into  his  possession  under 
any  obligation ;  and  therefore  the  law  only  prohibits  a  man  in 
this  case  from  making  an  unjust  profit  of  wnat  is  another's ;  but 
the  finder  is  not  obliged  to  preserve  those  goods  safer  than  tlie 
owner  himself  did,  for  there  is  no  reason  for  the  law  to  lay  such 
a  duty  on  the  finder  in  behalf  of  the  careless  owner,  and  it 
seems  too  rigorous  to  extend  the  charity  of  the  finder  beyond  the 
diligence  of  the  proprietor ;  it  is  therefore  a  good  mean  to  punish 
an  injurious  act,  viz,  the  conversion  of  the  goods  to  his  own 
use,  but  not  to  punish  a  negligence  in  him,  when  the  owner  is 
guilty  of  a  much  greater  one. 

A  carrier  is  bound  to  the  safe  delivery  of  a  box,  though  he  Allen,  95. 
doth  not  know  what  is  in  the  box,  unless  he  refuses  to  carry  it  Hi/^  head  of 
without  he  be  instructed  in  the  particulars,  for  the  party  is  not  ^^'''■*<^'* 
obliged  to  tell  him. 

I  shall,  as  applicable  to  this  doctrine,  insert  the  following 
noted  case,  with  the  argument  at  large  of  the  Lord  Chief  Justice 

In  an  assumpsit  the  case  was  this :   The  defendant  did  under-  Trhu  Tmt. 
take  to  remove  a  quantity  of  brandy  from  BrooVs  Market  to  ^""?  *  ?"**• 
Water  Lane^  and  by  reason  of  his  neglect  one  of  the  casks  broke  2  j^f'^^'^os. 
and  on  not  guilty,  a  verdict  was  found  for  the  plaintifi*;  and  in  Com  v.  Bar^ 
arrest  of  juogpeut,  two  exceptions  were  taken :  luu^  s  Ld. 

Ist,  Because  in  the  declaration  he  was  not  alleged  to  be  a  a^^™*^iif 'oa 
common  porter.  g]  q^  q^^^  ^ 

2dly,  Because  it  was  not  averred  that  he  had  a  reward.  iss.  8jC. 

But  the  whole  court  resolved,  that  in  this  case  the  plaintiff 
ought  to  have  his  judgment. 

rloU^  Chief  Justice,  his  argument  was  to  this  purpose: 

There  be  six  several  sorts  of  bailments,  which  lay  a  care  and 
obligation  upon  the  party  to  whom  the  goods  are  bailed. 

1.  The  first  is  a  bare  and  naked  bailment  to  another,  to  keep  ^g.  ^.... 
for  the  use  of  the  bailor,  which  is  called  depositum.  Som&k  thiiSb 

this  division  of  bailments  a  little  inaccurate ;  that  in  truth  \h^  fifth  sort  is  no  more  than  a 
branch  of  the  MtrJ,  and  a  seventh  might  with  equal  reason  have  been  added,  since  the  fifth  is 
capable  of  another  subdivision.  He  acknowledges,  therefore,  but^o^  species.  I.  Depontwan, 
which  is  a  nalLed  bailment,  without  reward,  of  goods  to  be  kept  for  the  bailor.  S.  Mandatwn^ 
or  commUnom;  when  the  mandatory  undertakes,  without  recompense,  to  do  some  act  about 
the  thhigi  bailed,  or  simply  to  carry  them ;  and  hence  Sir  Henry  Finch  dividei  bcdlment  into 

Lis  tmm 


518  BAILMENT. 

two  sorts,  to  keei}^  and  to  employ.  Law.  bk.  2.  c.  18.  5.  Commodaluw^  or  loan  fur  uie  ;  y>\\en 
goods  are  bailed  without  pay,  to  be  used  for  a  certain  time  by  the  bailee.  4.  Pignori  Accept 
turn  ;  when  a  thing  is  bailed  by  a  debtor  to  his  creditor  in  pledge^  or  as  a  security  for  the  dcibt. 
5.  Locatum^  or  hiring,  which  is  always  for  a  reward;  and  this  bailment  u  dther,  1. locaHo  ret, 
by  which  the  hirer  gains  the  temporary  use  of  the  thine  ;  or,  2.  locatio  operit  faciendi,  when 
work  and  labour,  or  care  and  pairu,  are  to  be  performed  and  bestowed  on  the  thing  delivered ; 
or,  .5.  locatio  operis  merciwn  vehendarumy  when  goods  are  bailed  for  the  purpose  of  being  car' 
ried  from  place  to  place,  either  to  n  public  carrier,  or  to  a  private  person.  Law  of  Bailm«>35y 
56.]  ||In  this  learned  and  elegant  essay,  Sir  W.Jones  has,  by  a  close  analysis  of  the  cases, 
shewn  the  confusion  occasioned  by  Lord  Coke's  inaccurate  doctrine  as  to  the  responsibility  of 
n  mere  depository  for  stealings  without  his  default,  (see  Co.  Lit. 89.  a.  b.  Southcote's  Ca.  4  Kep; 
83.  b.)  and  as  to  the  non-responsibility  of  a  pledgee  in  such  case  by  reason  as.  Lord  Coke  uytf 
of  his  property ;  ( Ibid^)  he  h^s  confirmed,  with  slight  exception,  the  luminous  view  of  the 
responsibility  of  the  several  bailees,  by  Lord  Holt  in  Coggs  v.  Barnnrd,  1  Ld.  Raym.  909.,  by 
reference  to  the  text  of  the  civil  law  and  its  commentators,  from  which,  through  the  medium 
of  Bracton,  Lord  Holt  derived  his  doctriae.  He  has  pointed  oat  the  inconmiity  m  Ld.  Holf% 
system,  in  requiring  the  same  extreme  care  from  a  hirer  as  from  a  borrower,  and  has 
traced  it  to  its  source  in  a  peculiar  expression  in  the  Di^t»  copied  by  Bracton ;  and  has  thus, 
besides  illustratuig  the  subject  with  much  apposite  learning,  done  all  that  reasoning,  without 
judicial  authority,  can  do,  to  reduce  the  EngRsh  law  on  the  snbject  to  a  system  harmonizing 
with  the  settled  doctrine  of  Rome^  with  the  laws  of  other  countries,  and  with  the  rules  of  natural 
equity  and  good  sense.  His  conclusions  may  be  summed  up  thus :  that  wbcn  the  bailment  is 
beneficial  merely  to  the  bailor  (as  in  cases  of  gratuitous  deposits  to  keep)  the  iMulee  is  only 
responsible  for  fraud,  or  that  extreme  negligence  which  in  legal  presumption  is  equivalent  to  it; 
that  where  the  bailment  is  mutually  beneficial  (as  in  cases  of  pledge,  of  letting  and  hiring,  of 
performing  works  for  pay),  the  bailee  is  responsible  for  ordinary  neriect,  or  the  want  of  that 
ordinary  care  which  a  prudent  man  takes  of  bis  own  goods;  and  that  where  the  betlment  is 
beneficial  solely  to  the  bailee  (as  in  loans  for  use  without  reward)  the  bailee  is  responsible  even 
for  a  slight  neglect.|| 

2.  A  delivery  of  goods  to  another  which  are  in  themselves 
useful  to  keep,  and  these  are  to  be  restored  agam  in  specie,  which 
is  called  accommodatum. 

3.  A  delivery  of  goods  for  hire,  which  rs  called  locatio  or  cm- 
duetto. 

4.  A  delivery  by  way  of  pledge,  which  is  called  vadium. 

5.  A  delivery  of  goods  to  be  carried  for  a  reward. 

6.  Such  a  delivery  as  here  in  the  case  at  bar,  where  goodis  sre 
delivered  to  do  some  act  about  them,  as  the  carrying,  and  with- 
out a  reward,  which  is  called  mandatum  by  Bracton,  lib.  3.  100. ; 
in  English^  an  acting  by  commission. 

And  though  I  do  not  think  all  these  immediately  necessary  to 
the  case  in  question,  yet  the  explanation  of  them  will  make  the 
case  clearer 
Myttonr  v^  i.  Then  as  to  the  first,  if  a  person  out  of  kindness  keeps  the 

Cock,  a  Btra.  g^Q^jg  of  another,  he  shall  not  be  answerable  if  they  be  stolen, 
fjCa)  Where  a  without  there  be  a  particular  default  in  him :  and  2dly,  such  a 
gratuitous  bailee  is  not  chargeable  for  a  common  neglect,  for  it  must  be  a 
bailee  turned  mross  neglect  for  which  he  shall  be  liable,  (a)  I  must  confess  I 
h'l^d  idSer  ^^®  ^  ^^^  authority  to  encounter,  which  is  Soutkcotfs  case, 
dwk  into  *  Rep*  83  b.      However,  my  Lord   Coke  in   his  report  gpes 

a  pasture-field  farther  than  the  case  itself,  for  he  there  makes  a  difference  be^ 
where  his  own  tween  keeping  generally,  and  safe  keeping ;  which  in  the  case 
^i^t^dTh^  itself  is  not  mentioned,  but  in  his  note  at  the  end  of  it ;  and  I 
a  neighbour's  t,Qxmot  think  it  to  be  justice  to  charge  the  bailee  if  the  goods  be 
field  by  reason  lost  without  any  default  of  his ;  for  why  should  he  answer  for  the 

of  defect  of      wrongs  of  Other  people,  against  whom  he  undertook  not? 

tences^anci  was  n  i 

Icilled,  he  was  considered  responsible  to  the  bailor. .  Hooth  v.  Wilson,  1  Bam.  &  A.  59.    Scd 

qufgrt. 
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qntere^  Whether  this  was  grou  negligence  ?  The  point  decided  was,  that  the  bailee  might  sue 
the  neighbour  in  cato  for  his  de^ct  of  fences  end  recover  the  value  of*  the  horse ;  and  the 
objection  being  taken  that  he  had  no  property  to  maintain  the  action,  it  was  held,  that  he 
mi^ht  maintain  it  on  the  ground  of  his  liability  over  to  the  bailor.  But  j/u.  Whether,  without 
thb  reason,  the  action  might  not  be  supported  on  the  g[round  of  the  bailee's  DotteMfon^  See 
per  Abbott  and  IMroyd  Js.,  1  Barn.  &  A.  62. ;  and  see  tit.  Tretpau  (C^  Vol.  Vll.,  and  8  Sannd. 
K.  47.  b.  By  special  agreement  the  depositary  may  render  himself  liable  for  less  than  gross 
negligence,  Jones,  47.  According  to  the  Roman  law,  if  the  bailee  volunteered  himself  to  under- 
take the  charge,  be  became  responsible  for  ordinary  neglect,  though  not  for  casualties.  Dig* 
1.  16.  tit.  3.  1. 35.;  since  he  might  prevent  the  owner  employing  a  person  of  more  vigilance; 
and  this  seems  the  law  of  France,    Code  Civ.  Art.  1 9S8.|| 

There  never  was,  before  Souihcotfs  case,  any  solemn  deter- 
mination of  this  matter ;  the  first  case  of  it  was  in  29  Ass.  pL  28. 
8  Ed.  2.  Fitz.  Detinue,  both  quoted  in  Southcotfs  case ;  but  I 
cannot  agree  to  the  reasons  of  those  cases,  for  the  neglect  of  the 
party. may  be  as  great  where  goods  are  locked  up  in  a  chest,  as 
where  not  (a),  and  by  that  reason  ought  to  be  chargeable  as 
much  in  the  one  case  as  in  the  other ;  and  the  4  Ed.  4.  is  only  a  ^^^f^^y^V^^ 
debate  of  two  counsel  at  the  bar,  for  Daiiby  was  not  then  C.  J.,  3^  \And     ' 
and  what  he  said  was  only  for  his  client,  and  not  of  authority ;  p.  506.|| 
and  3  H.  7.  is  only  a  sudden  opinion.   Now  Souihcoti's  case  came 
long  after,  viz*  43  Elis.;  and  tliere  two  judges  in  the  absence  of 
the  other  two  gave  that  opinion,  which  cause  was  improved  by 
my  Lord  Cokes  but  it  has  been  the  constant  practice  for  as  lo^g 
.as  I  knew  the  court,  that  in  all  the  trials  at  Guildhall,  where 
upon  the  evidence  no  default  appeared  in  the  bailee,  to  direct 
for  the  defendant ;  nor  did  ever  any  one  venture,  upon  the  au- 
thority of Soulhcotfs  case,  to  find  the  matter  specially:  I  take  it 
that  tliis  bailee  is  so  far  from  being  charged,  that  though  the 
goods  be  lost  by  a  common  neglect,  he  shall  not  be  answerable ;  it^^x  5„(  i^i^ 
^s  if  he  negligently  keep  his  own  goods,  and  that  his  own  and  be  proved 
his  friend's  goods  are  both  lost  (ft) ;  now  the  loss  of  his  own  is  an  that  his  house 
argument  of  his  sinceritVs  and  therefore  he  shall  not  be  charge-  ^^"8  <*«  fif® 
able;  this  is  in  Braclotif  99.;  and  though  this  is  an  ancient  owaeoods*. 
author,  yet  it  is  agreeable  to  reason,  and  is  not  in  this  point  only  and  having 
the  law  of  England,  but  of  foreign  countries,  as  may  be  seen  in  time- to  save 
Justinian's  Inst,  where  I  believe  Bradon  got  his  notion.     Now  ^-I^i!^^ 
if  there  be  an  apparent  gross  neglect,  it  is  looked  upon  to  be  a  f^red  them  to 
fraud ;  but  otherwise  if  it  be  not  a  gross  neglect ;  and  I  know  no  be  burned,  ha 
*reason  why  the  bailee  upon  taking  goods,  if  it  were  in  writing,'  shall  restore 
shall  not  be  charged  against  the  wrong  of  a  tliird  person,  as  In  JjJ®  *^^Jjf^*^  ' 
Hob.  34.    Cro.  Jac.  425.  and   3  Cro.  514.;    and  yet  without  Poth.Conl 
writing,  as  in  Souihcotfs  case,  to  be  charged ;  and  the  Doctor  trat  de  Depot, 
and  Student,  128.  212.,  says,  it  is  for  the  advantage  of  the  n«29.  Stiem. 
bailor,  and  that  an  action  does  not  lie  unless  they  be  lost  through  j  ^  J®f  "^°j 
negligent  keeping ;  so  that  I  do  not  find  sufficient  reason  nor  geei Gow 
authority  to  support  the  opinion  of  Southcotfs  case.  N.P.Ca.30.|| 

2.  A  lending  gratis  to  use  for  his  advantage,  there  the  bor-  BAnd  the  civil 
rower  is  strictly  bound  to  keep  it,  for  if  he  be  guilty  of  the  least  |^j^j,*thiV^* 
neglect  he  shall  be  answerable;  as  if  I  lend  a  horse  to  go  to  «<  Commo'da- 
the  North  of  JSn^land,  and  he  goes  to  tliG  fVest,  and  the  horse  is  turn  autem 

LI  4  stolen 


«eo  BAILMENT. 

riwTimqiw  w-  stolen,  he  shall  in  that  case  be  chargeable;  for  if  he  had  gone  as 
c^tinrt  !^!S°  ^  <Jirectcd,  the  horse,  perhaps,  would  not  have  been  stolen ;  this 
ctdeommoda-'  ^^^  of  bailment  is  mentioned  in  Bracton  99.;  but  in  this  case,  if 
tur,  Et  ideo  this  horse  had  been  in  the  stable  of  the  bailee,  and  stolen  thence 
▼erior  est  Q.  without  his  default,  as  perhaps  the  thieves  might  first  have  bound 
tiaexbtTmemi  *®  bailee,  and  then  have  taken  the  horse,  he  shall  not  be  answer- 
et  culpampne-  ^^le ;  but  if  he  left  the  stable  doors  open,  he  shall  for  that  neglect 
itandatn  et  di«  be  answerable.  Bracton  says,  he  ought  to  take  the  utmost  care, 
ligentiam."       but  in  no  place  says  he  shall  be  charired  where  no  default  was 

Domat'sCiv.     "*  *'^"'- 

L.  p.l.  b.  1.  dt.  ^«  §  S.    Grot.  b.  2.  c.  12.  §  15.    And  so  is  the  French  law,  Code,  Art.  1928. 

Lethbridge  ||  Where  A.  lent  a  picture  to  J5.,  who  wished  to  shew  it 

sStiurk!^  to  C /  and  B.,  without  any  previous  communication  with  Cy 
544.    '  <^°t  it  to  his  house,  where  it  was  accidentally  injured ;  it  was 

held,  that  C  was  not  responsible  for  not  keeping  the  picture;  for 
be  could  not  be  made  a  bailee  without  his  consent.  H 
1(a)  Sir  Wm.  3.  As  to  the  third  bailment,  where  goods  are  hired  out  for  a 
j^e8,Lawof  reward,  Bracton^  62.  says,  the  hirer  is  to  take  all  imaginable 
Slews  tifat  ^^^'^  (^^>  ^°^  ^  restore  it  at  the  time;  and  he  is  bound  to  the 
Bracton'sdoo*  Utmost  diligence,  such  as  the  most  diligent  master  of  a  family 
trine,  here  useth ;  which  Care  if  he  so  useth,  he  shall  not  be  bound.  Now  the 
^!^  ^y  ^.^:  most  diligent  man  is  liable  to  be  robbed ;  and  therefore  I  collect, 
the  iSr^"*  *«*  if  he  be  so  careful  as  according  to  Bracton's  definition,  and 
treme  care       be  robbed,  he  shall  not  be  liable. 

from  a  hirer  as  from  a  borrower,  is  copied  from  Justinian,  Inst.  5.  9S.  5.,  where  the  words  ar  e 
apeakine  of  a  hirer,  **  Talis  ab  eo  desideratur  custodia  qnalem  dUigentimmui  pateHamilias  sois 
rebus  adhibet  f*  which  doctrine  was,  as  stated  in  the  Proeme  to  the  Institutes,  taken  from  the 
Commentaries  of  Gains.  And  in  the  Digest  1.  19.  tit.  2. 2S»  7.  Gains,  treating  of  the  liability 
of  a  person  employed  to  transport  a  column  for  breakage,  says,  ^  Culpa  autem  abest  si  omnia 
facta  sint  quas  dUi^Htnmu  quisque  observatunis  fuasset"  Sir  W«  Jones  ui^ges  that  the  super- 
lative "  dibgentissunus,"  is  used  alone  by  Gaius  on  the  subject  of  hiring,  other  writers  using 
the  positive,  and  he  ascribes  it  to  his  peculiar  style;  and  "  diligens"  is  the  word  used  by 
Gothofred  in  the  Gloss,  Dig.  uhi  suprh,  and  by  Vinnms,  Inst.  lib.  iii«  t.xxv.  5.  And  the  bailment 
of  hiring  (leeaiio'^^ondActw)  being  mutually  beneficial,  k  is  contrary  to  principle  to  require  the 
same  extraordinary  care  as  from  a  borrower  who  has  the  chattel  solely  for  hb  own  benefit. 
And  this  rule  b  consistent  with  the  decbions  in  Dean  v.  Keate,  3  Camp.  4.  Cooper  y.  Barton^ 
IbUL  Huber  thus  lays  down  the  same  distinction :  ^  Contractus  vcn  ineuntur  in  utriusque 
commodun  vel  in  alterutrius  utilitatem  dnntaxat.  Qui  utriusque  partis  utilitatem  continent 
inediocfi  dUigeniH  content!  sunt,  levemqne  culpam  recipiunt ;  qui  unius  sakem  commodum 
qpectant,  hi  vel  continent  utilitatem  ejus  qui  de  damno  queritur,  vel  in  ejus  gratiam  initi  fu^re 

3ui  damnumfecie.  Priori  easu  oil  nisi  lata  culpa  praestatur,  posteriore  levitsima.**  Hub.  PneL 
ur.  Civ<  Mb.  iii.  tit.  xv.  10.[| 

4.  If  goods  be  pawned,  the  pawnee  has  a  special  property, 
which  is  in  nature  of  a  security,  to  compel  the  pawner  to  pay; 
and  if  the  goods  be  the  worse  for  using,  the  pawnee  must  not 
use  them;  as  clothes  4rc*;  but  if  they  be  not  the  worse  (or  using^ 
he  may  use  them  at  his  peril ;  as  jewels  pawned  to  a  lady,  and 
she  keeps  them  in  a  box,  and  they  are  stolen,  she  shall  not  be 
charged ;  but  if  she  goes  abroad  with  them  to  a  play,  and  there 
they  are  stolen,  she  shall  be  answerable.  2dly,  If  the  pawnbroker 
be  at  charge  in  keeping  them,  as  if  it  were  a  horse,  and  be  gives 
11(d)  As  to  usei  jt  meat,  he  may  use  it  for  his  reasonable  charge  he  has  been  at, 
^506.\\  Bracton,  99.  (b)     If  a  creditor  takes  a  pawn,  he  is  bound  t9 

xestors 
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restore  it  upon  payment;  but  if  he^  notwitfastaikdidg  all  his  KA) According 
diligence,  lose  it,  he  shall  howsoever  recover  his  debt,  29  Ass,  '®  '^®  ^^^^^.^ 
pL  28. ;  for  the  law  does  not  lay  upon  him  an  obligation  to  keep  cattle  pawned 
against  all  accidents;  but  if  the  money  be  tendered,  and  he  after  perished  by 
detains,  and  then  it  is  lost,  he  shall  then  be  liable,  for  he  is  then  accident  tne 
a  wrong^doer,  and  his  keeping  it  after  is  the  occasion  of  its  being  pawnee  could 
stolen,  and  he  is  then  answerable  at  all  events.  (6)  hb  ddb^from 

his  debtor;  but  this  was  altered  by  an  Electoral  constitution  as  being  contrary  to  equity,  and 
the  loss  was  made  to  fall  on  the  debtor.    Uuber  Pnel.  Jur.  Civ.  t. i.  p.  S9l.  notd.^ 

5.  Goods  to  be  carried  for  a  reward.   1  st.  If  you  deliver  them  |Kc)  This  is  the 

to  a  public  or  common  carrier,  and  they  are  stolen,  he  must  be  true  reason  of 

liable,  for  the  law  charges  him  at  all  events;  but  yet  the  act  of  thecarnersex- 
^   J  ^,  .      o^   -  '  ^       ji  ^t'    '        tensive  respon- 

God,  or  the  enemies  of  the  queen,  may  excuse ;  and  this  ts  a  Bibility,andnot 

political  institution  by  the  laws  of  England^  that  people  may  be  the  bire»  as 
safe  in  their  dealing;  for  otherwise,  carriers,  that  are  frequently  mentioned  by 
trusted  with  things  of  great  value,  would  be  often  tempted  to  \V^^^' 
confederate  with  thieves,  (r)     2dly,  But  he  who  has  a  particular  and  see  tit. 
private  employment,  though  he  has  a  reward,  yet  he  is  not  Carrier*^ 
bound  against  all  events,  as  a  factor  or  a  bailiff,  if  they  do  to  the  ^^|i^* 
best  of  their  power ;  and  that  is  Southcotfs  case ;  and  he  is  bound  ^^^J^£^^ 
no  otherwise  than  as  his  master  himself  should  do ;  for  it  were  |q  ^^e  king's 
unjust  to  charge  him  with  what  he  cannot  prevent  {d)  service,  having 

received  on  board  bullion  of  aa  individual,  to  be  brougnt  to  this  coontiy  for  freight,  on  the  arriv^ 
of  tbe  ship,  the  bullion  was  lost;  and  on  an  action  being  brought,  it  was  objected  that  it  was  illegal 
in  the  defendant  to  take  goods  on  freight  contrarv  to  22  G.  9.  c.33.  But  the  court  heldy 
whether  it  was  illegal  or  not,  the  captain  was  liable  for  the  loss  of  the  bullion.  Hatchwell  v. 
Cooke,  2  Marsh.  R.S93.S  and  see  Hodgson  v.  Fullarton,  4  Taunt  787.  But  supposing  the 
carnring  to  be  illegal,  ^  whether  the  action  would  be  maintainable  ?  See  Langton  v.  Hughes^ 
1  Alaule  &  S.  593.  Ciannan  v.  Bryce,  5  Bam.  &  A.  179.  Bloxsome  v.  Wiiliaras,  3  Barn.  &  C« 
S59. }  Md  wde  Hodgson  v.  Temple,  5  Taunt.  I8l.|| 

6.  To  this  point,  here  is  a  man  not  intrusted  to  keep,  but  to 
carry,  and  not  to  have  any  thing  for  his  pains;  and  he,  through 
his  own  negligence,  miscarries;  though  he  be  to  have  nothing, 
yet  it  appears  there  was  a  neglect,  and  for  that  reason  he  is 
chargeable;  but  if  the  goods  had  been  misused  by  a  third  person 
in  tbe  way  as  he  carried  them,  and  without  any  neglect  of  his,  I 
hold  that  he  would  not  then  be  liable,  because  he  had  nothing 
for  a  reward.  In  Bracton,  lib.  S.  100^  this  is  called  mandatumj 
and  ariseth  upon  the  emendato^  in  English^  acting  by  commission ; 
and  if  he,  through  his  negligence,  suffer  his  roods  to  be  damaged, 
he  is  liable.  Vinius's  Comment  upon  Just.  Inst.  684. ;  mandatum 
is  there  defined  to  be  a  contract  whereby  any  thing  is  committed 
gratis  to  be  done  for  another;  and  with  this  agrees  Bracton; 
and  though  this  word  be  not  used  in  any  other  book  of  the  law, 
and  tliis  be  an  old  authority,  yet  in  this  point  he  is  supported  by 
reason ;  and,  upon  the  whole,  I  am  of  opinion  that  the  defendant 
in  this  case  is  liable,  for  it  is  a  deceit  to  the  plaintiff  his  being 
negligent;  for  it  is  upon  the  confidence  of  his  carefulness  that 
the  plaintiff  intrusted  him ;  and  in  Godb.  64.,  and  in  2  H.  7., 
for  the  negligent  keeping  of  sheep,  4*^.,  an  action  lay ;  for  there 
is  a  consiwration,  viz,  the  trusting,  though  no  money  be  paid ; 

and 
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and  here  he  becomes  chargeable  by  the  mischief  he  has  done. 
29  H.  6.  49.  33  H.  6.  34>.  1 1  H.  4.  33.  By  these  cases,  though 
a  man  promises  to  build  a  house  for  another,  he  shaU  not  be 
bound,  being  nudum  'pactum  $  yet  I  doubt  not  but  if  he  had  ooce 
gone  about  the  building  it,  and  he  do  it  so  ill  that  it  fallsy  an 
action  would  lie  (a);  and  in  Yelv.  4.  the  plaintiff  declared,  that 
in  consideration  that  he  delivered  to  the  defendant  twenty  Quarters 
of  com,  the  defendant  assumed  upon  request  to  deliver  tne  corn 
again  to  the  plaintiff;  and  it  was  there  held  tliat  the  action  lay; 
but  this  judgment  was  after  reversed  in  the  Exchequer-chamber; 
and  contrary  to  it  is  a  case  in  Yelv.  128. ;  but  in  the  same  book 
50.,  is  the  case,  ibl.  4.,  o(  Biggs  and  Biches^  confirmed  and  allowed 
good  law ;  and  there  Gaudy  and  the  court  held  it  a  bad  reversal; 
and  contrary  to  that  reversal  solemnly  adjudged  in  2  Cro.  667. 
Now  if  a  trust  be  once  undertaken,  that  is  a  sufficient  consider^ 
ation ;  the  cases  in  the  Register,  1 1 0.,  are  full  in  point,  for  there 
the  very  precedent  is  quod  (the  defendant)  tarn  negligenier^  &c. 
carriavit  quod  papa  iUa  an^racta  Jvit^  without  any  mention  of  a 
reward,  or  that  he  was  a  common  carrier;  though  in  latter  days 
for  the  greater  caution  they  insert  these  words,  pro  quaiam 
mercede  * ;  so  that  he  that  is  intrusted  by  commission,  if  be 
enters  upon  the  employment,  and  after  any  loss  accrues  to  the 
owner  through  his  neglect,  he  is  liable  though  he  receive  no 
reward;  but  if  any  loss  accrues  to  the  owner,  not  through  any 
neglect  of  his,  though  he  receive  a  reward  as  a  fiictor,  4*^.,  yet 
shall  not  he  be  liable.     So  that  upon  this  whole  matter,  I  am  of 

Eiaintiff  would  opinion  judgment  ought  to  be  given  for  the  plaintiff, 
e  nonsuited  if  he  could  not  prove  it. 

l'^'lk°4r  1^^  ^^  he&ti  held,  that  the  London  Docl  Company  are  liable 

^%^         P«  fQj.  ^|jg  negligence  of  their  servants  in  unloading  goods  in  the 

docks,  though  they  derive  no  profit  from  the  labour,  the  owners 
of  the  goods  not  being  allowed  to  employ  men. 

Where  a  merchant  gratuitously  undertook  to  enter  a  parcel  of 

foods  of  ^.  jB.,  together  with  some  of  his  owii  at  the  custom- 
ouse  for  exportation,  and  made  a  wrong  entry,  whereby  both 
parcels  were  seized;  it  was  held,  that  having  taken  the  same 
care  of  the  goods  of  ^.  B.  as  of  his  own,  and  having  no  reward, 
and  not  being  of  a  profession  which  implied  any  particular  skill 
in  what  he  had  unaertaken,  he  was  not  liable  to  an  action^for 
the  loss  occasioned  to  A,  J5./  but  Lord  Loughborough  said,  if  a 
ship-broker  or  clerk  in  the  custom-house  had  undertaken  the 
entry,  a  wrong  entry  by  him  would  have  been  gross  negligence. 
Where  a  captain  of  a  vessel  undertook,  though  not  for  hire, 
to  carry  the  plaintiff's  box  on  board  his  vessel,  and  on  the 
voyage  opened  the  box  to  see  that  it  contained  nothing  contra- 
band, and  put  the  contents  fa  quantity  of  doubloons,  dollars,  4^.) 
into  a  bag  in  the  captain's  chest,  where  his  own  valuables  were 
kept,  and  the  chest  was  lost ;  it  was  held,  that  the  captain,  on 
opening  the  box,  should  at  least  h^ve  restored  it  to  its  former 
state  of  security,  and  that  he  had,  by  intermeddling  and  altering 
the  custody  of  the  plaintiff's  money,  imposed  on  himself  the 

duty 
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duty  of  carefblly  guarding  it  agaiiut  all  perils;  and  a  verdict  was 
found  for  the  plaintiff. 

And  consistently  with  the  case  (p.  522.)  cited  by  Lord  Holt  Ekee  v.  Gatc- 
from  the  Year  Books,  it  was  held,  that  a  declaration,  alleging  ward>  5  Term 
that  the  plaintiff  retained  the  defendant,  a  carpenter,  to  repair  ^'  *^^* 
a  house  before  a  given  day,  and  that  the  defendant  accepted 
the  retainer,  but  did  not  perform  the  work,  was  bad ;  since  there 
was  no  reward,  and  it  was  a  mere  nonfieaaanoe*     But  a  count 
stating  that  the  plaintifl^  being  possessed  of  old  materials,  re- 
tained the  defendant  to  perform  carpenters'  work,  and  use  the 
materials,  but  that  the  defendant,  instead  of  using  them,  used 
new  ones,  increasing  the  expense,  was  good ;  since  it  appeared 
that  the  defendant  entered  on  the  work,  and  therefore  his  im- 
proper performance  was  a  misfeasance. 

^  But  in  a  late  case,  where  the  declaration  stated,  that  in  con-  Dartnn]!  r. 
sideration  the  plaintiffs  would  retain  the  defendant  to  lay  out  Howard, 
a  sum  of  money  on  annuity,  the  defendant  undertook  to  do  his  ^  ^^"-  ^  ^* 
duty  in  the  premises,  but  that  defendant  laid  out  the  money  on  '^^ 
the  mere  personal  security  of  a  person  insolvent,  whereby  the 
plaintiffs  lost  the  money,   the  declaration  was  held  bad  after 
verdict ;  since  no  reward  was  stated,  and  it  was  not  stated  that 
the  defendant  acted  corruptly  or  was  grossly  negligent  I 

See  more  on  this  subject,  titles,  <<  Carriers,'-  <^  Inns  anb 
Innkeepers,"  **  Trover.*' 


BANKRUPT. 


^HE  granting  of  commissions  of  bankrupt  seems  to  be  derived  2)iMsi.lilKS7« 
from  the  civil  law,  which  constituted  a  guardian  tp  a  prodigal  tit  lo.  For  the 
in  the  same  manner  as  to  a  madman ;  and  such  guardian  the  definition  and 
pretor  appointed  on  the  petition  or  application  of  relations,  as  J^^^  ^ 
well  as  creditors :  but  the  feudal  law,  though  it  admitted  of  com*  4in8t.^7. 
missions  of  lunacy  ex  necessitate^  would,  allow  of  none  for  pro-  [2  Black.  C. 
digality ;  that  not  being  reckonediiyurious,  because  such  prodk;al  ^7J«   *^^?' 
could  not  alien  his  lands  without  the  leave  of  his  lord :  and  fir-  ^  ^SL  *** 
ther,  the  condition  of  a  freeman  was  not  to  be  altered  without  ^^  lubj^^ 
the  crime  of  felony.     But,  as  trade  and  commerce  increased,  it  **  it  can  in  no 
was  found  necessary,  for  the  support  of  credit,  to  introduce  such  ^  ^^'^  he  lev 
a  law  amongst  us,  and  therefore  our  acts  of  parliament  have  Con-  .,  J^^^SStc^ 
fined  it  to  traders  and  creditors  only.  «  ^he  etho- 

logy of  a  word,  because  the  whole  system  of  the  bankrupt-law  is  founded  upon  positive 
statutes ;  and  no  h'glit  can  possibly  be  derived  to  the  subject  but  what  tends  to  etuflidttts 
them."    Co.  Bankrupt  Laws,  i .]    3  Black.  C.  474. 

The 
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5«4  BANKRUPT. 

Co.  Bankrupt        [Tlie  first  statute  noticing  the  crime  of  bankruptcy,  was  made 
iM^h  ^*  against  the  Lombards^  who,  after  they  had  made  obligations  to 

their  creditors,  suddenly  escaped  out  of  the  realm :  it  was  there- 
fore enacted,  *'  that  if  any  merchant  of  the  company  acknow- 
^  ledge  himself  bound  in  that  manner,  that  then  the  company 
^  shall  answer  the  debt ;  so  that  another  merchant,  who  is  not  of 
**  the  company,  shall  not  be  thereby  aggrieved  nor  impeached/* 
But  the  fiirst  statute  made  concerning  Englisi  bankrupts  was 
34  IL  8.,  which  has  been  much  altered  by  13  FJiz^  and  other 
subsequent  statutes. 
iBorr.47i.  It  is  to  be  observed,  that  all  the  acts  concerning  bankrupts 

make  but  one  system  of  law :  th^  are,  therefore,  to  be  taken 

together,  and  to  be  construed  fiivouraUy  for  the  benefit  of  credit* 

s  Black.  C.        tors,  and  to  suppress  fraud :   for  though  a  bankrupt  was  for- 

471.  merly  considered  merely  in  the  light  of  a  criminal,  and  therefore 

a  strict  construction  might  be  expected,  in  ccmformi^  to  die 
universal  practice  in  deciding  upon  penal  statutes ;  yet,  at  present, 
the  laws  of  bankruptcy  are  considered  as  laws  calculated  for  the 
benefit  of  trade,  and  founded  on  principles  of  humanity  as  well 
as  justice.] 

We  shall  ooniuder  the  laws  of  bankrqpUgr,  as  ipoulded  by  the 
several  acts  of  parliament,  under  the  following  hieads : 

(A)  What  Kind  of  Trade,  Occupation,  or  Profession 
a  Man  must  be  of,  or  of  what  Nation,  before  he 
can  be  adjudged  a  Bankrupt,  and  what  Acts-  ha 
must  do,  permit,  or  suffer,  which  will  make  him 
one :  Hand  herein 

1.  Of  the  Trading. 

2*  Ofthe  ActsrfBanhngptcy.. 

1.  Of  those  Acts  which  are  only  such  when  done  with 
intent  to  delay  or  defeat  Creditors. 

8.  Of  those  Acts  which  are  Acts  of  Bankruptcy  without 
reference  to  the  Intent] 

(B)  Of  the  Commission  of  Bankrupt ;  and  herein  of 

the  Creditors  who  may  obtain  i^  and  what  they 
are  to  do  previous  thereto, 

(C)  Of  the  Commissioners,  their  Dutyj  and  herein 

of  the  Power  they  may  exercise  over  the  Bank- 
rupt, or  others,  in  discovering  of  the  Bankrupt's 
Estate. 

(D)  Of  the  Assignees;   and  herein   of  the  Manner 

and  Time  of  choosing  them,  ||of  their  Removaltl 
and  Nature  of  their  Trust,  ilRights^  and  Duties*!! 

(E)  Of 


(A)  fV/to  can  be  adjudged  Bankrupt,  ^x.  (Trading.)  {H25 

(£)  Of  the  Creditors,  who  are  such ;  and  herein  of 
proving  their  Debts. 

(F)  Of  the  Bankrupt's  Estate  and  Effects,  to  which  the 
Commissioners  or  Assignees  are  entitled,  when 
it  shall  be  said  to  be  vested  in  them  ;  and  herein 
of  fraudulent  Dispositions  by  the  Bankrupt. 

11(G)  Of  Property  passing  to  the  Assignee  as  being  in 
the  reputed  Ownership  of  the  Bankrupt. 

(H)  Of  the  Relation  to  the  Act  of  Bankruptcy ;  and 
to  what  Extent  it  is  qualified. 

(I)  Of  Actions  and  Suits  by  the  Assignees,  and  Evi- 
dence therein.  II 

(K)  Of  setting  ofi^  submitting  to  Arbitration,  and 
compounding  Debts  due  to  the  Bankrupt. 

(L)  Of  the  Distribution  to  be  made  of  the  Bankrupt's 

Estate. 

(M)  How  the  Bankrupt  is  to  demean  himself;  and 
herein  of  the  Crime  in  not  appearing,  and  dis- 
covering his  Estate,  and  the  Privilege  he  is  to 
enjoy  during  his  Attendance. 

(N)  Of  the  Surplus  of  the  Estate,  and  the  Allowances 
to  be  made  to  the  Bankrupt  \  and  herein  of  his 
Discharge  and  Certificate. 

[(O)  Of  Partners.] 


(A)  What  Kind  of  Trade,  Occupation,  or  Profession  a 
Man  must  be  of,  or  of  what  Nation,  before  he  can  be 
adjudged  a  Bankrupt,  and  what  Acts  he  must  do,  per- 
mit, or  suffer,  which  will  make  him  one:  Hand  herein 

gi.  Of  the  Trading. 

jl'T'HE  new  Bankrupt  Act,  by  which  the  preceding  statutes  6G.4.CI6.5J. 
"        are  repealed,  contains  the  following  enactment,  as  to  the  The  paru  in 
trades  which   subject  a  party  to  bankruptcy:    "  And  be   it  italics  are 
••  enacted,  that  all   bankers,  brokers   and   persons  using  the  °®^' 
^  trade  or  profession  of  a  scrivener,  receiving  other   men's 
^*  moneys  or  estate  into  their  trust  or  custody,  and  persons  in-- 
"  suring  ships  or  their  freight,  or  other  matters,  against  perils  of 
**  the  sea,    warehousemen,   wharfingers,  packers,   builders,    car^ 
**  penters,  shipwrights,  victuallers,  keepers  of  inns,  taverns,  hotels, 
**  or  coffeehouses,  dyers,  printers,  bleachers,  fillers,  calenderers, 
*'  cattle  or  sheep  salesmen,  and  all  persons  using  the  trade  of 
<<  merchandize  by  way  of  bargaining,  exchange,  catering,  com^ 
**  mission,  consignment,  or  otherwise  in  gross  or  by  retail,  and 

««  all 


528  BANKRUPT, 

(a)  The  «nriMv  she  shonkl  think  fit,  and  to  be  bjr  no  means  salgect  to  the  debts, 
nty  of  this  cafe  control,  or  intermeddling  of  her  said  hnsbancL     And  it  was 


finned  br  wb-  ^^rebj  further  agreed,  that  the  said  Atme  should  have  the  liberty 
•equeot  de-  of  trading  without  any  interruption  from  her  said  husband,  she 
cisiofM.  Ring-  paying  all  the  ddits  then  owing  by  him  in  trade,  and  maintain- 
£^  ^^t'c^^  ^^  their  children  at  her  own  expense,  and  saving  him  harmless 
B^rapt  '  ^''^"^  ^^  same,  and  from  all  contracts  and  agreements  to  be 
Laws,  53.  Bar-  thereafter  entered  into  by  her,  either  in  the  way  of  trade  or 
well  ▼.  Brooks,  otherwise.  The  separation  took  place,  and  the  husband  received 
^^%  S^-I,  ^^  600/L  to  his  own  use;  and  tliey  ever  afler  lived  separate  and 
1  Term  R.  5.  '  ^*^^  from  each  other,  and  he  went  to  the  East  Indies.  The  said 
|Bat  these  Anne  was  left  in  possession  of  effects  to  the  amount  of  9002.,  to 
cases  being  be  employed,  and  which  were  employed  by  her,  in  the  said  trade ; 
"^^1^^*'™*^^  and,  by  buying  and  selling  goods  in  that  trade,  she  got  her  living 
Seat  d^isioDS  ^^^  maintenance  for  herself  and  children,  continuing  in  her  hus- 
of  Marshal]  v.  band's  house,  and  there  carrying  on  the  business  of  a  linen- 
Rutton,  draper,  on  her  own  account,  and  in  her  own  name,  as  a  sole 

8TennR.545.  trader,  near  four  years.  In  December  1771,  a  commission  of 
sNewR.iiGL'  bankrupt  was  taken  out  against  her,  when  the  commissioners 
Beard  T.Webb,  refused  to  find  her  a  bankrupt,  because  she  was  2ijeme  covert 
s  Bos.  &  Pull*  residing  in  the  county  otMiddlesex^  and  not  ^feme  sde  merchant 
Htch*"***^'  tradmg  in  the  city  of  London:  but,  upon  petition  to  the  Lord 
s  Bos.  &  Pull.  Chancellor  (counsel  being  heard  on  both  sides),  bis  lordship 
9S6.  which  ordered  the  commissioners  to  proceed  to  find  Mrs.  Fiis^erald  a 
hare  restored  bankrupt,  and  the  messenger  to  take  possession  of  her  eflects: 
the  old  law       ^^g^  accordingly,  she  was  anerwards  declared  a  bankrupt  (a) 

covert  cannot  be  sued  alone  for  debts,  though  contracted  while  living  separate  from  ber  hn»» 
band  with  a  separate  muntenance,  it  follows  that  a  commission  of  iMnknipt  cannot  be  so(k 
ported  against  ner  in  such  case,  but  onlv  in  cases  where  she  would  be  liable  to  be  sued  as  a 
feme  sole  ;  as  where  the  husband  has  abjured  the  realm,  been  transported,  or  the  like.  Cook's 
B.  L.  47.  (8th  ediL)  Whitm.  B.  L.  5.    Eden's  B.  L.  1  .g 

Co.  Bankrupt        "RvX  if  B,  feme  sale  trader  commits  an  act  of  bankruptcy,  and 
Laws,  44.^    afterwards  marries,  and  lives  with  her  husband,  she  cannot  be 
^Jul'T^   °><^e  bankrupt.  A  cotnmission  of  bankrupt  issudi  20th  Z)«:«».2«r 
"^       *  1785,  against  Francis  Mear^  by  the  name  of  Frances  the  wife  of 
Henry  Mear  of  Moseley  in  the  parish  of  Yardley,  in  the  county  of 
Warwick^  before  her  intermarriage  known  by  the  name  of  Frances 
Piper  of  Birmingham^   in   the  county  of  Warwick^   innholder. 
She  had  before  her  marriage  kept  an  inn  in  Birmingham^  but  had 
declined  business  on  27th  December  1784,  previous  to  the  date  of 
the  commission,  and  on  14th  February  1785,  had  intermarried 
with  Henry  Mear*     The  act  of  bankruptcy  was  proved  before 
the  commissioners  to  have  been  committed   in  Odcber  1784>. 
Mear  and  his  wife  petitioned  to  supersede  the  commission,  aU 
leging  that  neither  the  petitioning  creditor's  debt,  the  trading, 
nor  the  act  of  bankruptcy,  could  be  proved,  and  also  relying 
upon  the  illegality  of  the  commission,  as  having  been  issued 
against  a  married  woman.     The  Lord  Chancellor  was  of  opi- 
nion, that  the  commission  was  illegally  issued  against  the  said 
Frances  Mear^  upon  the  ground  of  ner  marriage ;  and  therefore 
it  was  ordered  to  be  superseded^  without  going  mto  the  other 
objections* 
^  An 


(A)  Who  can  be  adfudged  Bankrupt,  S^.    (Trading.)  MQ 

An  executor  of  a  trader^  who  merely  disposes  of  the  testator's  i  Atk.  109. 
stock,  or  buys  thinirs  for  the  purpose  of  meliorating  it,  is  not  Comb.  185. 
liable  to  be  a  bankrupt]  ^^Z^^' 

dered  the  residue  of  bis  estate  to  be  employed  in  carrying  on  his  trade :  this  residue  is  liable 
for  all  the  debts  of  the  trade.  Hankey  ▼.  Hammond,  at  the  Rolls,  17S5.  In  Hankey  v.  Two* 
goody  Mich.  1785,  Lord  Thurlow  expressed  the  same  opinion;  and  also  intimated,  that  the 
executor  carrying  on  tlie  trade  with  it  fmghi  be  a  bankrupt^  even  though  his  name  did  not 
appear,  and  that  he  would  be  personally  liable  for  the  debts.    Co.  Banknipt  Laws,  84* 

pBut  if  he  carries  on  the  trade  with  an  intent  of  continuing  Christ.  B.L.  U 
it  indefinitely,  and  to  make  a  general  profit  for  himself,  or  of  75. 
those  beneficially  entitled  to  the  stock,  he  is  a  trader  within  the  Eden's  B.  L.  5« 
bankrupt  Iaw.|| 

A  shoemaker  is  within  1 S  EHz.  c.  7-,  for  he  lives  by  his  credit  Cro.  Eliz.  268. 
in  buying  leather,  and  selling  it  again  in  shoes,  and  not  on  his  P^*  6.  Cro.  Car- 
manual  labour  only,  as  labourers  and  husbandmen  do ;  for  the  ^  y^^^^  53^^ 
thii^  bought  and  sold  under  difierent  forms  is  the  leather ;  and  [(a)  The  la- 
though  the  shoemaker's  labour  (a)  is  employed  in  the  alteration  of  hour,  in  this 

the  rorm,  yet  men  do  not  contract  for  the  labour,  but  for  the  ^' "  5°*^ '? 
*i.-       'i.    ir  melioration  of 

thmg  Itself.  ^I,g  commo. 

dity,  and  rendering  it  more  fit  for  sale.  A  butcher  hath  been  holden  to  be  a  trader  within  the 
statutes  \  and  this,  though  the  court  expressed  themselves  very  sensible  of  the  inconvenience 
of  extending  the  bankrupt  laws  to  persons  whose  living  is  undoubtedly  gotten  by  mechanical 
labour,  with  a  mixture  of  buying  and  selling.    Dalley  v.  Smith,  4  Burr.  S148.] 

A  weaver  and  dyer  are  within  the  statute,  for  they  get  their  Cro.Jac.584« 
living  by  buying  and  selling,  and  therefore  may  have  an  action  P^*  ^*  H^  ^>* 
for^ligtfie^bankrupt.*'  Ce'tST'" 

doubted,  dtfen  are  expressly  mentioned  in  new  act,  6  0. 4.  c.  16.  $  2.|| 

If  one  covenants  with  the  king  to  victual  the  fleet  at  a  certain  yent.870.  Sir 
rate^  and  thereupon  buys  up  a  great  quantity  of  provision,  4*^.,  Thomas  Little- 
though  with  the  surplus  he  victuals  merchants,  yet  being  origin-  ^j^^j**^ 
ally  designed  for  the  use  of  the  navy,  it  will  not  make  him  a 
trailer  within  the  act;  and  it  is  one  act  or  contract  only,  and  not 
a  continued  trading. 

An  innkeeper,  as  such,  can  be  no  bankrupt ;  for  though  he  Cro.  Car.  549. 

buys  provisions  to  be  spent  in  his  house,  yet  he  does  not  properly  ^^^*  ^^• 

sell  them,  but  utters  them  at  such  rates  as  he  thinks  reasonable,  p^tt.'March, 

and  the  attendance  of  his  servants,  furniture  of  his  house,  ^c,  j5.S.'c.3Lev. 

are  to  be  considered;  and  the  statutes  only  mention  merchants  sos. S.P. ad* 

that  used  to  buy  and  sell  in  gross,  or  by  retail,  and  such  as  get  j"<Jged  be- 
^i"i»»       t_i       •  T      11  •  ai_  *.  ai_  •         •     •     1       i_    tween  iNewton 

their  livmg  by  buymg  and  selling;  so  that  their  principal  sub-  ^^^  Trigg. 

sistence  is  by  buying  and  selling:  now  the  contracts  with  inn-  Comb.  fsi. 
keepers  are  not  for  any  commodities  in  specie,  but  they  are  con-  S.  C.  3  Mod. 
tracts  for  house-room,  trouble,  attendance,  lodging,  and  neces-  fojj^  gss 
saries,  and  therefore  cannot  come  within  the  design  of  such  ^q  Cartb.' 
wordsy  since  there  is  no  trade  carried  on  by  buying  and  barter-  149.  S.  C. 
ing  commodities;  and  though  in  this  case  a  jury  should  find  that  Satk.io9.S.C. 
the  innkeeper  got  his  living  by  buving  and  selling,  it  would  not  g  p '  J^^^^^  ^ 
bring  him  within  the  statute,  for  the  reasons  aforesaid.  Bi^*.  Upon  the 

authority  of  these  cases,  it  hath  been  adjudged,  contrary  to  an  obW^r  opinion  of  JuL  HoU^  in 
1  Ld.  Raym.  287.  and  IS  Mod.  159.,  that  a  victualler ^  qua  victualler^  b  not  an  object  of  the 
bankrupt  laws,  even  though  he  may  occasionally  sell  liquors  out  of  the  house  in  small  retail 
quantities,  if  the  sale  be  confined  to  particular  friends.    Saunderson  v.  Rowles,  4  Burr.  2064. 

Vol.  I.  Mm  ^exVm^ 


5S0  BANKRUPT. 

PerUng  r.  Proctor,  sWHt.58S.  B«iif  fto  um4teeper  or  a  ficl«rffer  tdl  ISqaow  oat  of  the 
house  to  oxy  one  who  appiief,  that  will  subject  them  to  the  kws.  however  small  the  quantities 
sold  may  happen  to  be.  Patman  t.  Vaugban,  1  Term  R.  573.  Priest  v.  Pidgeon,  B,R,  12  G.  3. 
Willet  ▼.  Eomonds,  B.R.  15  G.  9.  1775.  Co.  Bankrupt  Laws,  49.  QThese  distinctions  are 
aow  done  awaj  bv  the  new  act  6  G.  4.  c.  10.  $  9.  which  expressly  enacts  that  all  **  vic- 
tuallers, keepers  of  inns^  tarems,  hoteis»  or  coflee-houses^*'  shall  be  traders  liable  to  become 
bankrupt,  d 

Comb.  181.  [A  schoolmaster  who  buys  books  to  sell  to  his  scholars,  or  tlie 

5  Mod.  5S7.  owner  of  a  mine  who  buys  candles  to  sell  to  his  workmen,  cannot 
wLfiTr.        be  bankrupts.] 

Har?ey,  9Sd  November  1788.  ^  Es  parte  Craddoek,  Slst  Dec,  1799.  Co.  Bankrupt  Laws»  74. 
It  was  formerly  holden,  that,  if  the  buying  and  selling  be  in  proportion  to  any  other  way  the 
party  hath  of  living,  he  may  be  a  bankrupt ;  and,  upon  this  principle,  a  farmer,  who  bought 
and  sold  rerj  lai^e  quantities  of  sudi  things  as  were  the  proouce  of  his  (arm,  was  adjudged  a 
bankrupt.  Mayo  ▼.  Archer,  1  Stra.  515.  8  Mod.  46.  S.  C.  Boscall  y.  Hogg,  5  Wiis.  146. 
Su  P.;  but  see  in/rL 

6  Ves.R.6.  I  Nor  can  a  colonel  of  a  fenciUe  re|^ent  who  merely  sells 

horses  occasionally  at  TattersalTs, 
Summersett  ▼•       Nor  a  person  who  keeps  hounds,  and  who  buys  dead  horses 
Jams,  5Brod.  for  their  use*  and  afterwards  sells  off  the  skins  and  bones. 

&B.9. 

Bolton  V.  Sow-  Nor  a  person  who»  finding  he  has  more  than  he  wants  of  a 
erby,  11  East,   commodity,  merely  sells  off  me  residue. 

976.  "^  '' 

Outer  ▼.  Nor  a  cowkeeper  who  lives  by  selling  milk|  and  when  any 

Dean,  cows  become  unfit  for  use,  sells  them  off. 

1  Swanst  64. 

Heamy  y.  But  a  fisherman  who  buys  fish  at  sea  of  other  fishermen  to 

Birch,  8  Camp,  fill  up  his  cargo,  and  brings  them  for  sale  to  Londorij  is  a  trader 
R.958.  within  the  bankrupt  laws,   though   he  only  buy  during  one 

season. 
Gfalev.  Half-        ^^  ^^  ^^^^  cases  it  is  a  Question  for  a  jury  whether  there  is 
knight,'  evidence  of  an  intention  to  aeal  generafly.O 

5  Stark.  56. ;  and  see  14  Ves.  605.   I  Rose,  84. 

8  Mod.  155.  A  carpenter  that  sells  wrought  timber  seems  to  be  within 

(a)  But  a  ship-  the  Statute,  for  he  sells  the  materials,  though  altered  by  his 
J*JP®"*®'  7*  workmanship,  so  that  he  gets  his  living  by  buying  in  and  selling 
Hln  the  6  0. 4.  ^^^  ^^^  timber;  but  otherwise  it  seems  it  is  of  a  mere  working 
c.16.  §8.  carpenter,  (a) 

^  carpenters**  and  ^  shiptorighte'^  are  expressly  named;  but  the  proviso  excepting  common 
"  labourers  or  workmen  for  nire,*'  prevents  a  mere  working  carpenter  from  beuig  liable  to 
bankruptcy.|| 

5Esp.  147.  pit  was  formerly  decided  that  a  builder  was  not  a  trader 

9 Camp. 500.  within  the  bankrupt  laws;  but  the  new  act  6G.4.C  16.  $2. 

expressly  includes  builders.  H 
Sid.411.  Vent.  The  buying  part  of  a  ship  makes  no  trading,  because  it  is  no 
99.  9Keb.487.  buying  and  selling  within  the  statute;  but  the  buying  part  in  the 
&p"lk5H  Ves  ^'^'P*  ^^^  ^^®  party's  employing  it  in  carrying  and  re-carrying 
les!  Tnis  *  goods  for  himself,  is  an  eridence  of  trade,  because  the  export- 
seems  within  ation  and  importation  of  goods  is  the  business  of  a  merchant; 
the  words  of  [)ut  if  a  man  Duys  a  part  of  a  ship  which  he  lets  to  freight,  this  is 
"» buvhie*M^  ^^  evidence  of  trade  (i),  for  there  is  no  exportation  or  import- 
M  letting  for  ation ;  and  if  he  repairs  a  ship,  which  is  usual  on  the  credit  of 
**  hire.''^6G.4.  the  bottom,  and  afterwards  takes  a  share  in  it  for  his  debt,  and 
c.  16.  (  9.||  employs  the  ship  in  exportation,  it  has  been  holden  by  some, 

that 


(A)  Who  can  be  a^tudged  Bankrupt,  Sfc.    (Trading.)  dSl 

that  mnce  this  is  oompalsory  upon  hhn,  hariDg  no  other  mkj  to 
obtain  his  debt,  it  shall  not  be  taken  as  an  evidence  of  trading, 
because  it  is  only  accidental,  and  not  the  way  die  party  hath  put 
himself  in  to  get  his  livelihood. 

A  man's  buying  and  selling  brings  him  not  within  the  statutes,  March,  95. 
for  they  intend  such  as  gain  the  greatest  part  of  their  living  ^^'  ^JT*  ^^* 
thereby ;  and  therefore  where  a  farmer  bought  and  sold  cattle  (a),  ^^!^J'  ^^*  j^ 
it  was  adjudged  that  he  was  not  a  bankrupt,  for  a  farmer  is  not  later  casesl  it 
within  the  statutes,  because  he  only  sells  the  profits  originally  hath  been  es- 
rused  ii*om  the  ground ;  and  if  he  buys  in  commodities,  and  ^blisbed,  that 
sells  them  again,  tliis  is  only  accidental.  Jj^  t^dSJg  b 

not  material ;  Qsee  fi  Taunt.  R.  1 76.||  that  the  true  criterion  is  whether  the  party  means  to  sell 
(with  a  Tiew'to  profit)  to  any  person  who  applies  for  the  commodity  in  which  he  profcsseth  to 
deal.  ^  The  intention  of  the  party  to  trade  m  such  commodity,  u  a  question  of  fact  to  be  left 
to  a  jury.  ||The  ^estion  in  such  cases  is,  whether  the  buying  and  selling  of  the  articles  is 
with  a  view  of  making  a  profit  at  a  trader^  or  whether  it  b  merely  ancillary  to  the  profitable 
occupation  of  the  farm.  Patten  v.  Browne,  7  Taunt.  409.  Stewart  v.  Ball,  sNewR.78. 
Bolton  V.  Sowerby,  1 1  East,  874.  Hale  v.  Small,  5  Moo.  5S.||  Where  a  fiirmer  bought  horses 
not  calculated  for  the  &rmine  business,  and  for  the  express  purpose  of  selling  again,  it  was 
holden,  that  be  made  himselfan  object  of  the  bankrupt  laws :  whether  more  or  fewer  instances 
of  his  BO  buyine  and  selling,  it  was  said,  was  proper  for  the  consideration  of  the  jury.  Bar- 
tholomew V.  Sherwood,  1  Term  R.  57J.  ||See  Wrieht  v.  Bird,  1  Price,  80.||  (a)  See  stat. 
5  G.  8.  e.  50.  §  40,  [A  person  buys  cattle  at  a  fair,  keefw  them  three  or  four  days,  and  then 
drives  them  to  another  fair  to  sell  them,  he  is  a  drover  within  this  statute  of  5  Q,^.^  and  can- 
not be  a  bankrupt.  Bull.  Ni.Pri.  59.]  ||But  such  person  might  now  be  a  bankrupt,  as  drovers 
are  not  excepted  in  the  late  act  6G.  4.  c.  16.|| 

[If  a  nuui  manuiactures  the  produce  of  his  own  land,  as  a 
necessary  or  usual  mode  of  reaping  or  enjoyine  that  produce,  and 
bringing  it  advantageously  to  maj^et,  he  shall  not  be  considered 
as  a  trader,  though  he  buy  the  necessary  ingredients  and  ma- 
terials to  fit  it  for  market:  as  in  the  case  of  a  farmer  buying 
rennet  and  salt,  to  convert  his  milk  into  cheese ;  or  making  his 
apples  into  cider.    So  in  the  case  of  alum  works ;  the  rude  mass  Newton  v. 
of  which  b  the  rock,  which  is  dug}  burned,  steeped,  and  boiled  Newton,  Co. 
in  lead,  and  then  mixed  with  kelp,  lees,  and  urine.    Such  also  is  ^^^^^ 
the  case  of  coal-mines  {b\  where  raising  the  coals  out  of  the  pit  (^)Port  v. 
is  as  necessary  to  the  enjoyment  of  that  species  of  produce,  as  Turton, 
reaping  and  threshing  corn  is  to  the  enjoyment  of  corn.     But  sWib.  169. 
where  the  produce  of  the  land  is  merely  the  raw  material  of  a 
manufacture,  and  used  as  such,  and  not  as  the  mode  of  raising 
such  produce,  where  the  soil  is  manufactured  and  converted  into 
quite  another  thing,  there  in  truth  the  party  is  and  ought  to  be 
considered  as  a  trader.   And  such  seems  to  be  the  case  of  brick- 
making.    With  respect,  however,  to  this  species  of  manufacture, 
cases  have  arisen,  wherein  the  question.  Whether  it  will  bring  a 
man  within  the  bankrupt  laws  ?  hath  been  much  agitated :  and 
as  this  question  hath,  from  accident,  not  been  finally  settled,  we 
shall  state  the  facts  at  large.    Upon  a  petition  for  a  new  trial,  an  Ex  parte  Har 
iBSue  having  been  directed  to  try,  whether  the  petitioner  was  or  ^^^  ^  ^'* 
was  not  a  bankrupt,  it  appeared  from  the  report  to  have  been  ^"''^•*7^» 
proved,  that  the  petitioner,  who  was  a  farmer,  renting  a  &rm  of 
upwards   of  lOOZ.  a*year,  made  bricks  of  earth  taken  oS  the 
waste  without  any  licence  from  the  lord  (to  whom  he  aflerwards 

M  m  2  paid 


582  BANKRUPT. 

paid  a  consideration) ;  that  be  used  a  kiln  for  the  purpose,  not 
built  by  him  himself  and  had,  at  various  times,  made  from 
40,000  to  70,000  bricks  every  year,  and  sold  different  quantiUes, 
sometimes  onlv  to  certain  persons,  and  sometimes  generally  to 
all  who  came  for  them.  It  was  further  in  evidence,  that  the  kihi 
was  a  small  one,  not  fit  for  making  more  than  7000  bricks  at  a 
time.  One  of  the  witnesses  swore  he  was  employed  by  the 
bankrupt  to  make  bricks  at  a  certain  price,  and  that  he  sold 
them  at  an  advanced  value.  Mr.  Justice  Btdler^  who  tried  the 
cause,  told  the  jury  that  the  question  was,  whether  the  bankrupt 
kept  a  public  sale  kiln  ?  if  he  did,  it  was  a  trading  within  the 
bankrupt  laws ;  but  if  it  was  a  mere  private  kiln  for  nis  own  use^ 
and  that  having  too  many,  he  had  only  sold  to  a  neighbour,  that 
would  not  be  such  a  trading.  The  jury  found  that  it  was  a 
public  sale-kiln^  and  gave  a  verdict  for  the  assignees ;  and  Lord 
ThurUm  C.  refused  to  grant  a  new  trial.  ^*  Purchasing  the 
*^  earth,"  said  his  lordship,  '^  might,  and  he  thought  it  would, 
^^  be  holden  to  be  for  the  purpose  of  carrying  on  tne  trade  of  a 
**  brick-maker.  Here  the  earth  was  not  indeed  purchased,  but 
**  taken  by  way  of  trespass,  purged  by  the  subsequent  consider- 
*'  ation,  which  would  amount  to  obtaining  a  license,  and  that 
'*  brings  it  within  the  bankrupt  laws;  that  it  was  not  to  improve 
*'  his  own  estate^  but  a  purchasing  of  the  earth  by  license,  an- 
^*  ciliary  to  carrying  on  the  trade  of  a  brick-maker." 
Co.  Bankrupt  In  the  case  of  Parker  v.  WellSj  there  was  a  special  verdict, 
Laws,*«i.         which  stated  a  demise  from  the  Archbishop  of  Canterbury^  in 

1  Brcint**    *®  y®"  ^''^'^  ^  "^^^^  Parker^  tlie  father  of  the  plaintiff  of  an 
1 79/  extensive  farm  of  800  acres,  in  which  there  was  a  parcel  of  brick 

ground,  for  21  years.  It  stated  similar  demises  to  John  Parkerj 
the  father,  prior  to  that  in  1767;  and  also  a  subsequent  similar 
one  to  the  plaintiff  in  1780;  it  stated  further,  that  one  William 
Berandj  for  20  years  and  more,  before  the  year  1768,  rented 
the  said  parcel  of  brick  ground  from  the  said  John  Parker^  the 
father,  and  made  and  sold  bricks  there.  That  the  said  W. 
Berand  died  in  1768;  and  upon  his  death  the  plaintiff  took  the 
said  brick  ground  into  his  own  possession,  and  then  and  there 
bought  certain  materials  and  necessary  things,  which  were  of  the 
said  W.  Berand^  in  his  lifetime,  used  in  making  bricks  there 
at  the  valuation  of  ISO/.,  and  then  and  there  made  bricks  and 
tiles  of  the  earth  there,  and  sold  them;  and  that,  during  the 
time  the  plaintiff  so  held  the  said  land,  he  made  bricks  and  tiles 
for  sale  of  the  earth  or  clay  arising  from  the  brick  grounds,  and 
bought  sand  and  fuel,  which  were  necessary  ingredients  for  con- 
verting the  earth  and  clay  into  bricks  and  tiles.  Upon  these  &ct8 
the  Court  of  C.  P.  gave  judgment  for  the  plaintifi^  holding  that 
he  was  not  a  bankrupt,  the  business  of  brick-making  being  carried 
on  by  him,  merely  as  a  mode  of  enjoying  the  prqfits  of  a  real  estate* 
This  judgment,  however,  was  reversed  by  the  C^urt  of  K.  B. 
Upon  a  writ  of  error  from  the  judgment  of  this  last  court,  the 
following  questions  were  put  to  the  judges,  by  order  of  the 
House  of  Lords.     1.  Whether  the  finding  on  this  verdict  be 

suflScient 
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sufficient  whereupon  to  give  final  judgment?  2.  If  the  finding 
be  insufficient,  what  award  ought  to  Be  made  on  such  finding  r 
3.  If  the  finding  be  sufficient,  whether  upon  such  finding  the 
plaintiff  in  error  appears  to  be  a  trader  within  the  true  intent 
and  meaning  of  the  statutes  concerning  bankrupts  ?  The  judges  Donu  Pnc. 
present  were  unanimously  of  opinion  on  the  first  question,  in  the  ^^^  ^^y 
negative;  and  upon  the  second,  that  a  ventrejadas  denavo  ought  ^'^^'^* 
to  be  awarded ;  whereupon  the  judgments  both  of  the  Court  of 
C.  P.  and  of  K.  B.  were  reversed ;  and  it  was  adjudged,  that  the 
Court  of  King's  Bench  do  award  a  venire  Jacias  de  novo.  The 
plaintiff  did  not  proceed  on  the  venire  facias  denaooy  but  another 
action  was  brought  by  agreement  of  the  parties  in  the  Court  of 
K.  B.  Bidler  J.,  previous  to  summing  up  the  evidence,  told 
the  jury  there  were  three  questions  for  them  to  determine. 
1st,  Whether  Pai^^  carried  on  the  trade  of  making  and  selling 
bricks  and  tiles  for  sale,  for  the  purpose  of  drawing  a  profit 
therefrom  ?  2d,  How  long  he  carried  on  trade  for  that  purpose, 
whether  from  the  23d  ot  June  1768,  when  BerandAxedj  to  the 
time  of  his  absconding,  which  was  on  the  7th  January  1783,  or 
from  what  time  to  what  time  ?  3d,  Whether  he  was  a  joint  oc* 
cupier  of  the  farm  with  his  father,  or  the  father  had  the  sole 
beneficial  enjoyment  of  the  farm  to  his  death?  1st.  The  jury 
found  that  the  plaintiff  did  carry  on  the  trade  of  making  bricks 
and  tiles  for  sale,  for  the  purpose  of  drawing  a  profit  therefrom. 
2d.  That  he  carried  on  the  trade  for  that  purpose,  from  the  23d  of 
June  1768,  yf\\tn  Berand  died,  to  Michaelmas  1778.;  that  he 
ceased  to  make  bricks  at  Michaelmas  1778,  and  he  also  ceased  to 
sell  them  on  the  same  day.  3d.  That  the  father  had  the  sole  en* 
joyment  of  the  farm  to  the  time  of  his  death.  This  finding  was 
to  have  been  drawn  up  as  a  special  verdict ;  but,  as  it  appeared 
that  Mr.  Parker  had  left  off  brick-making  before  the  petitioning 
creditor's  debt  accrued,  the  defendants  waived  a  special  verdict, 
and  a  general*  one  was  entered  for  the  plaintiff.  Another  com- 
mission was  afterwards  taken  out  by  a  creditor,  prior  to  Parker's 
quitting  brick-making,  which  commission  was  submitted  to.] 

II  The  judgment  of  the  C.  B.  in  the  above  case  has  been  sup-  $?uttoa  ▼. 
ported  by  a  subsequent  case,  where  it  was  held  that  a  devisee  for  Weeley, 
life  of  an  estate,  part  of  which  is  a  brick  ground,  who  makes  bricks  '  ^"**»  ^**" » 
on  it  for  sale  generally  with  a  view  to  profit,  is  not  a  trader  within 
the  bankrupt  law,  though  he  purchase  the  coals  and  some  of  the 
wood  used  in  burning  the  bricks,  and  though  he  occupied  the 
brick  ground  as  a  brick-maker  for  some  time  before  it  came  to 
him  by  devise ;  for  this  is  only  a  more  beneficial  mode  of  enjoy- 
ing his  own  estate,  by  carrying  the  soil  to  market  in  an  ame- 


those  who  get  great  substance  of  other  men's  goods  into  their  Heane  ▼.  Ro- 
hands  upon  credit :  and  Lord  Eldon  has  held  that  any  person  ^U  ^^^"^* 
whatever  having  a  freehold  or  term  in  the  land  is  not  a  trader 
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for  making  bricks  from  the  produce  of  it;  but  if  he  purchases  the 

materials  he  is. 
Paul  V.  Dow-        So  also  though  the  landowner  buys  chalk  to  burn  with  the 
mSic!  265?       bricks,  and  then  sells  the  bricks  and  the  lime  produced  from  the 

chalk,  he  is  not  a  trader,  if  his  only  object  in  buying  the  chalk 

be  the  more  convenient  burning  of  the  bricks,  and  not  the  profit 

derived  from  the  lime. 
^f  parte  Qq  ^igQ  ^  farmer  making  lime  from  a  lime-pit  on  his  farm, 

&B&BL.36(^'    ^"^  selling  the  surplus  beyond  what  he  uses  on  the  farm,  is  not 

a  trader. 

Ex  parte  Jfor  the  proprietor  of  a  quarry  delving  or  cutting  stones  for 

Gardner,  mL    g^j^  g.^^^  j^  j 

^'/'TAtk^^^"      ^"^  person  who  hath  dealt  merely  in  running  and  smuggling 
196*         '       goods,  though  it  is  an  ofience,  and  contrary  to  an  act  of  parlia- 
ment, is  still  a  trader  within  the  meaning  of  the  bankrupt  acts^ 
and  liable  to  a  commission.] 
Cobb  V.  II  And  so  also  a  person  trading  as  an  unlicensed  horse-dealer. | 

Symonds,  5  Barn.  &  Aid.  516.     Wright  v.  Bird,  l  Price,  20. 

Highmore  v.         [hordHardhvicte  was  inclined  to  think  a  pawnbroker  within  the 
Molloy,  1  Atk.  bankrupt  acts,  and  especially  within  the  S9th  clause  of  5  G.  2., 

the  words  of  which  are,  <<  Whereas  persons  dealing  as  bankers, 
<^  brokers,  and  factors,  are  frequently  intrusted  with  great  sums 
^*  of  money,  and  with  goods  and  efiects  of  very  great  value  be- 
^  longing  to  other  persons ;  it  is  hereby  further  enacted,  that 
^^  such  bonkers,  brokers,  and  factors  shall  be,  and  hereby  are 
*^  declared  to  be,  subject  and  liable  to  this  and  other  the  statutes 
'^  made  concerning  bankrupts:"  for,  he  said,  though  pawn- 
brokers are  not  expressly  named,  yet  the  general  word  broker  is 
the  genus,  and  all  other  kinds  of  brokerage  the  species.3 
Rawlinson  v.         ||This  decision  was  confirmed  in  a  late  case;  in  which  it  was 
sBara"&  Aid.  ^^^  ^^^^  ^^^  *  person  who  had  ceased  to  receive  pledges,  but 
124.;  and  see    Continued  to  sell  o£P  the  unredeemed  pledges,   was  continuing 
1  Moo.  &         to  trade  as  a  pawnbroker,  and  was  therefore  liable  to  be  a 
Malk.  863.        bankrupt. 

Ex  parte  Ste-  Whether  an  insurance-broker  is  or  is  not  within  the  meaning 
vena,  4Mad(i.  of  the  word  broker  in  the  bankrupt  law,  has  been  discussed  but 
been  ot»erved  "^^  decided.  It  was  argued  that  he  was  not,  since  he  was  not, 
that  this  argu-  like  other  brokers,  a  person  intrusted  with  *'sums  of  money  and 
ment  is  re-  <<  ef&cts  of  great  value^"  according  to  the  recital  in  5  0. 2. 
moTedbythe  q.  SO.  §39.  (a) 
late  act  which  '         ^  ' 

contains  no  such  recital,  Eden.  B.  L.  6.,  and  it  is  of  course  equally  taken  away  in  the  above 
case  of  a  pawnbroker,  though  it  was  entirely  on  the  effisct  of  this  recital,  that  pawnbrokers 
were  held  in  the  above  cases  within  the  bankrupt  laws, 

Pott  ▼•  Tur-  A  ship-broker  has  been  held  within  the  late  act,  and  the  court 
ner, 6Bmg.      considered  that  the  words  "receiving  other  men's  moneys  or 

estate  into  their  trustor  custody,''  applied  not  only  to  scriveners, 

the  next  immediate  antecedent,  but  also  bankers  and  brokers. 

Ex  parte  The  new  act  also  includes  *'  persons  insuring  ships  or  their 

Bell,  i5Ves,      «  freights,  or  other  matters,  against  perils  of  the  sea,"  who  were 

^^^'  not  formerly  liable  to  be  bankrupt;  and  under  this  description 

an 
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an  underwriter  might  probably  now  be  a  bankrupt,  though  it 
was  held  he  was  not  within  the  former  act$.|| 

[The  clause  in  5  G.  2.  relating  to  dealers  as  bankers,  took  its  Ex  parte  Vi^VL-- 
rise  from  that  part  of  21  Jac  1.,  relating  to  scriveners,  who  were  ''^"»  \vn^\ 
more  numerous  than  in  latter  days ;  for  bankers  having  taken  ^^I'Z^^-^^ 
upon  them  to  act  as  scriveners,  have  made  it  necessary  tor  the  the  new  act, 
legislature  to  add  bankers;  and  a  person  acting  as  a  banker  §3.[| 
wul  be  considered  as  such,  although  he  does  not  keep  an  open 
shop.] 

n  Scriveners  are  mentioned  in  the  late  act  in  the  same  language  Adams  v.  Mal- 
as  in  21  Jac  1.  c.  19.  $  2.  as  «  persons  usinff  the  trade  or  pro-  ^!";  'r*"|P* 
^'  fession  ot  a  scrivener  receiving  other  men  s  moneys  or  estates  Malkin,  s  Ves« 
*'  into  their  trust  or  custody;"  and  it  is  held  that,  in  order  to  ^Bea.3i. 
make  a  man  a  money  scrivener,  he  must  carry  on  the  business  of  Hutchinson  v. 
being  trusted  with  other  people's  monies,  to  lay  out  for  them  as  ^  hoU^^P  C 
occasion  offers ;  and  if  an  attorney  takes  procuration  for  loans  507.;  and  see' 
as  well  as  his  fees  as  an  attorney,  acting  in  the  former  capacity  sScho.  &Lef. 
to  such  an  extent  as  to  afford  evidence  of  his  intention  always  to  ^^  p^^P* 
do  SO9  he  may  be  the  object  of  a  commission  as  a  scrivener.  ||  ^^^' 

[DtBwing  and  re-drawing  bills  of  exchange  may  or  may  not 
be  exercising  trade  and  merchandize;  it  depends  upon  circum- 
stances ;  it  18  a  question  of  law  upon  the  fact.     Drawing  and  Richardson  v. 
re-drawing  for  large  sums,  and  for  a  long  time,  though  no  com-  Bradshaw, 
mission  money  be  allowed,  it  was  adjudged  would  make  a  man  u^^j!*^^^' 
a  bankrupt ;  sedu,  where  a  party  drew  bills  upon  his  cram  ac-  jo^^^'wp. 
count,  at  the  expense  of  paying  a  quarter  per  cent,  commission  745.  * 
besides  interest  at  5  per  cent^  for  their  being  discounted,  and  bor- 
rowed accommodation-notes  in  exchange  for  his  own  to  the  same 
amount. 

Buying  and  selling  bank  stock  or  other  government  securities  Qq\^  y^  i^^^t- 
wili  not  make  a  man  a  bankrupt.  terville,  9P. 

Wms.  906.    I  Vide  Eden's  B.  L.  lo.| 

Lord  C.J.  HoU  inclined  to  think  that  a  share  in  the  Sta-  Bird  v.  Mayor, 

tioners'  Company  would  not  make  a  man  a  bankrupt;  but  Lord  ^^J^^°^' 

Keeper  Wright  held  otherwise.  by  the  lateart 

6  G.  4.  c.  16.  §  3.  no  member  of  or  subscriber  to  any  incorporated  commercial  or  trading  com- 
panies established  by  charter  or  act  of  parliament  shall  be  deemed  as  such  a  trader  liable  to 
become  bankrapt.|| 

A  man  who  Uvea  by  buying  only,  or  selling  only,  cannot  be  a  Com.  Dig.  tit. 
bankrupt]  Bankrupt. 

BThe  publisher  of  a  newspaper  who  buys  the  whole  daily  im-  Gimmingham 
pression  from  the  proprietors,  and  resells  it  at  a  profit,  and  bears  ^'Jj(^^^ 
the  loss  of  such  as  remain  unsold,  is  a  trader  within  the  bank-  ^  ^^^""-  ^^^' 
rupt  Iaws.|| 

[There  can  be  no  such  thing  as  an  equitable  bankruptcy ;  it  must  Small  v.  Oud- 
be  a  legal  one.]  ^cy,  2  P.  Wms. 

4X7* 

If  a  man  contracts  a  debt  while  he  is  a  trader,  and  after  leaves  Palm.  325. 
off,  and  lives  upon  his  estate  in  the  country,  and  then  absconds  Vent.  5.  Lev. 
for  this  debt,  he  is  a  bankrupt,  because  he  lived  by  his  trade  when  ^7*  r'k^^** 
the  debt  was  contracted ;  but  if  a  merchant  leaves  off  his  trade,  Qqi^^^*^  case, 
and  after  contracts  debts,  and  then  sells  off  the  surplusage  of  his  3  Keb.  451. 

M  m  4  goods 


536  BANKRUPT. 

(a)  Tmnen       goods,  but  hath  neither  &ctor,  correspondent  nor  packer,  he  is 

TJulee.,       no  bankrupt. (a) 

where  the  same  case  comes  on  again,  the  court  holds  that  he  is  a  bankrupt;  otherwise  the 
mischief  would  be  great,  for  men  cannot  take  notice  when  another  withdraws  his  trade,  or 
when  he  commands  his  factors  beyond  sea  to  deal  no  farther  for  him ;  but  they  sedng  great 
ouantities  of  goods  and  merchandize  in  his  hands,  are  apt  to  trust  him ;  so  that  it  is  fit  they 
should  be  relieved  by  the  statutes. 

Ex  parte  VbX^  ||it  is  now  settled  that  the  question,  whether  or  not  a  trader 
402?Wharain'  ^^  ceased  his  trading,  does  not  depend  upon  the  mere  disoon- 
▼.  Routledge,  tinuance  of  it,  or  the  absence  of  any  specific  acts  of  trading  but 
5  Esp.R.2j5.  upon  the  circumstance  whether  there  be  an  intention  to  exercise 
c'  5^'^«Raso   ^^  resume  it,  which  is  a  question  for  a  jury,|| 

357. 

Sid.  411.  Vent.  If  a  trader  gives  over  his  trade,  and  then  contracts  debts,  and 
5.  Comb.  46J.  then  goes  into  trade  again  upon  a  new  stock,  it  seems  upon  the 
S95  *Biu tf  a  P®^*^*^"  ^f  ^^^^  intermediate  creditors  he  cannot  be  made  a  bank- 
person  leaves  i^up^  because  such  creditors  did  not  trust  him  upon  the  credit 
tfoods  in  the     of  his  trade. 

hands  of  another  to  be  disposed  of,  and  is  to  be  partner  with  him  in  loss  and  gain,  he  may  be 
a  bankrupt,  for  he  still  carries  on  his  trade  by  proxy.  Pftlm.  595.  But  the  hanng  of  a  joint 
stock  does  not  make  a  bankrupt,  without  some  proof  of  a  disposal  thereof;  for  otherwise 
there  is  no  commerce  driven,    s  Keb.  487. 

Palm.  zts.  If  a  trader  becomes  security  for  another,  he  is  a  bankrupt 

within  the  statute,  because  he  is  trusted  upon  the  reputation  of 
his  stock  and  dealings,  as  well  where  he  is  security,  as  where  he 
contracts  for  his  own  debts. 
Raym.  575.  A  man  buys  in  England  only,  and  sells  in  Ireland,  he  majr  be 

Dowesworth     a  banki^ipt,  for  many  merchants  buy  beyond  sea,  and  sen  in 
Honw  i7l°'  ^^^^f^  <>"ly»  and  others  buy  here,  and  sell  beyond  sea;  for  it 
S.C.  s  Verni     ^  trading  that  makes  a  man  capable  of  being  a  bankrupt* 
162.  S.C.  cited. 

Salk.  1 10.  A  gentleman  of  the  Temple  went  from  thence  to  Lisbotif  where 

^5^ird  and  he  turned  factor,  and  traded  to  Englandy  and  broke :  it  was 
alS  at  ban  *°*^s^^d  **po"  ^»^  the  statutes  of  bankrupt  did  not  extend  to  per- 
[See  the  same  ^^"^  ^^^  ^^  ^^^  realm,  the  subject  of  them  being  cases  of  arrests, 
point  reluc-  oudawries,  and  departing  the  realm ;  and  that  the  21  Jac  1.  c  19. 
i^A^%^^ ^^  which  extends  to  aliens,  is  to  be  understood  of  aliens  here :  but 
whke  ^upon  ^^^  court  held  him  a  bankrupt  by  reason  of  his  trading  hither 
the  authority  &nd  back  again,  which  gained  him  a  credit  here- 
of this  case^  in  the  matter  of  Astley,  Ex  parte  Smith,  cited  in  Cowp.  409.,  and  Ejt  parte  WO- 
liamson,  1  Atk.  82.  And,  conformably  to  these  decisions,  it  is  now  settled,  that  if  a  merchant 
who  trades  to  England^  but  who  is  a  native  of,  and  hath  been  constantly  resident  in,  a  coun^ 
not  subject  to  the  EngUth  laws  concerning  bankrupts,  comes  into  thb  country,  and  commits 
an  act  of  bankruptcy,  he  becomes  an  object  of  the  bankrupt  laws.  Alexander  v.  Vaughan, 
Cowp.  398.  Inghss  v.  Grant,  5  Term  R.  530.  S.  P.  || Williams  v.  Nunn,  1  Taunt  270.  Allen 
V.  Cannon,  4  Bam.  &  Aid.  418.||  But  the  act  of  bankruptcy  must  be  committed  here :  that 
cannot  be  committed  abroad.    Rid. 

Surtees  v  ^^  trading  which  ceased  before  the  6  G.  4.  c  1 6.  took  effect, 

Ellison,  ^ill  not  support  a  commission  issued  after  that  tirae.|| 

9  Barn.  &  C,  750. ;  and  see  1  Mont.  &  Mac.  287. 
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|2.  Of  the  Acts  of  Bankruptcy :  And  herein 

1«  Of  those  Acts  which  are  only  such  when  done  with 
intent  to  delay  or  defeat  Creditors. 

2.  or  those  Acts  which  are  Acts  of  Bankruptcy,  without 
reference  to  the  Intent. 

1.  The  acts  of  bankruptcy  of  the  first  kind  are  enumerated  in  ^  0. 4.  c.  is. 
section  3.  of  the  new  act     *'  And  be  it  enacted,  that  if  any  such  1^*   . 
trader  shall  depart  this  realm,  or  being  out  ojf  this  realm  shall  tions^made  by 
remain  abroad  or  depart  from  his  dwelling-house,  or  other-  the  new  act 
wise  absent  himself,  or  begin  to  keep  his  house,  or  suffer  him-  are  printed  in 
**  self  to  be  arrested  for  any  debt  not  due,  or  yield  himself  to  ^^^^' 
^  prison,  or  suffer  himself  to  be  outlawed,  or  procure  himself 
^'  to  be  arrested,  or  his  goods,  money  or  chattels  to  be  attached, 
'^  or  sequestrated,  or  taken  in  execution,  or  make  or  cause  to  be 
'<  made,  either  within  this  realm  or  elsewhercy  any  fraudulent  grant 
**  or  conveyance  of  any  of  his  lands,  tenements,  goods  or  chattels, 
*•  or  make  or  cause  to  be  made  any  fraudulent  surrender  of  any  of 
^^  his  copyhold  lands  or  tenements,  or  make  or  cause  to  be  made 
**  any  fraudideni  gift,  delivery  or  transfer  of  any  of  his  goods  or 
^^  chattels,  every  such  trader  doing,  suffering,  procuring,  exe- 
'*  cuting,  permitting,  making  or  causing  to  be  made  any  of  the 
^  acts,  deeds  or  matters  aforesaid,  with  intent  to  defeat  or  delay 
'*  his  creditors,  shall  be  deemed  thereby  to  have  committed  an 
•*  act  of  bankruptcy/* 

Departing  the  Realm,^     [Departing  the  realm  will  not  be  an  Expartt 
net  of  bankruptcy,  unless  done  with  a  view  of  defrauding  or  de-  Gulston, 
laying  creditors:  but  if  it  appear  that  they  are  in  fact  delayed  j  ^'^i.*^?%' 
by  such  absence,  it  will  be  the  same  as  if  the  original  departure  Bankrupt"* 
had  been  fraudulent  Laws,  so. 

Therefore  one  Woodier,  a  mercer  on  lAtdgate^hitt,  who  fled  Bull.  Ni.  Pri. 
beyond  sea  for  the  murder  of  his  wife,  whereby  his  creditors  »9.  See  a  con- 
were  prevented  from  recoverinff  their  debts,  was  holden  to  have  fifpation  of 

>.^    ,.       *.rui        *T  thw  case  m 

committed  an  act  of  bankruptcy.]  Raikes  v. 

Poreau,  cor,  BuUer  J.,  London  Sittings  after  Trin.  Term  178G.     Co.  Bankrupt  Laws,  9S* 

B  However  it  had  been  settled  before  the  new  act,  that  unless  Fowler  ▼. 
the  departure  was  with  intent  to  delay  creditors,  it  did  not  con-  Padget^TTenD 
stitute  an  act  of  bankruptcy,  although  creditors  were  in  fact  ^so9.  Ex 
delayed  by  it;  and  in  one  of  these  cases  (7  Term  R.  516.)  Law-  ^^  ^^^^* 
rence  J.  reconciled  the  cases  of  Woodier,  and  Raikes  v.  Poreau,  £^  J^^^  qs- 
with  this  doctrine,  since  though  it  was  not  the  immediate  object  borne,  i  Ves. 
of  the  parties  in  those  cases  to  delay  their  creditors  by  going  *  ^^-  ^'^'^- 
abroad,  yet  as  that  must  be  the  necessary  consequence  of  sucE  aT^  Holt, 
an  act,  it  would  be  evidence  ot  their  intendmg  to  delay  them.        175,.  (m^  g^e 

Ramsbottom  v.  Lewis»  1  Camp.  979.    Holroyd  v.  Whitehead,  3  Camp,  530. 

And  it  had  also  been  settled,  that  if  the  act  was  done  with  the  Robertson  v. 
intent  to  delay,  it  was  not  necessary  that  delay  to  a  creditor  » East  487 
should  actually  take  place.  ' 

And  accordingly,  in  the  new  act,  the  words,  ^^  or  whereby 
'<  creditors  may  be  defeated  or  delayed,"  are  omitted.  || 

[But 
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BANKRUPT. 


Co.  Bankrupt 
Laws,  95. 
IIEden,  B.  L. 
1 5. ;  and  see 
5  Stark  Ca. 
15141 


Williams  v. 
Nunn, 


Warner  V.Bar- 
ber, 1  Holt's 
Ca.  175. 


Vin.  Abr.  tit. 
Creditor  and 
Bankrupt,  59. 


[But  a  trader  going  abroad^  to  avoid  performing  a  duty,  will 
not  therefore  be  a  bankrupt ;  as  if  it  be  to  avoid  an  arrest  upon 
an  excommunicato  cctpiendoy  or  the  service  of  process  to  enforce  a 
decree  in  Chancery,  unless  it  be  a  decree  for  the  payment  of 
money :  but  if  creditors,  by  such  absence,  are  delayed  and  de- 
frauded, it  then  becomes  an  act  of  bankruptcy,  according  to  the 
principle  of  Woodia^s  case,  and  that  above  referred  to.]  |But  see 
suprd.^ 

|The  word  realm,  means  nothing  more  than  the  extent 
1  Taunt.  270. ;  of  the  jurisdiction  of  the  courts  of  Englandj  for  if  a  trader 
and  see  Wind-  leave  this  country  and  go  to  Ireland^  with  intent  to  delay  his 
^^^  4  C**^'"  ^*"®^*^">  ^^  w^^  be  an  act  of  bankruptcy  within  this  clause ;  and 
289.  Ex^^'  ^  ^  trader  residing  in  Ireland^  or  elsewhere,  come  to  this  country 
^ar/e  Osborne,  upon  some  temporary  business,  and  again  quit  it  to  avoid  being 
Rose,  587.        arrested  by  a  creditor,  it  is  a  departing  this  realm  within  the 

meaning  of  the  statute,  although  the  trader  is  returning  to  his 
own  home. 

But  where  a  trader  having  business  both  in  England  and 
Spain,  goes  to  the  latter  country  to  look  after  his  concerns,  his 
departure  is  not  an  act  of  bankruptcy,  though  his  creditors  are 
delayed ;  but  if  he  is  actuated  also  by  the  fear  of  arrest,  then  it 
is  otherwise. 

2.  Or,  being  out  of  the  Sealm,  shaU  remain  Abroad,^ 
Before  the  late  act,  it  had  been  laid  down,  that  [though  a 
trader  depart  the  realm  in  good  circumstances,  yet  if  he  run  in 
debt,  and  defer  his  return  in  order  to  avoid  arrests,  this  is  tant» 
amount  to  his  departing  in  order  to  defraud  his  creditors.] 

IJAnd  Lord  lilenborough  had  held  that  a  person  remaining 
abroad  to  delay  his  creditors,  committed  an  act  of  bankruptcy, 
under  the  words,  *'  otherwise  absent  himself,''  in  the  statute 
1  Jac.  1.  c.  15. ;  but  this  decision  would  seem  to  be  inconsistent 
nuw  uierc-  ^^^  ^  principle,  that  the  act  of  bankruptcy  must  be  committed 
fore,'beunne-  in  England*  The  above  additional  words  were  therefore  intro« 
cesssLTv  to  duced  into  the  act,  in  order  to  make  the  remaining  abroad  with 
connder  how  intent  to  delay  the  creditors,  a  clear  act  of  bankruptcy,  though 
written^by  the  ^  original  departure  might  not  be  with  that  intent,  (a) 
bankrupt  abroad  are  evidence  of  his  object  in  departing.    See  Rawson  v.  Haigh,  2  Bing.  99. 

3.  Or  depart  from  his  JOiDelling-IIotlse.  This  also  may  or  may 
not  be  an  act  of  bankruptcy,  according  to  the  motive  by  which 
the  trader  is  influenced. 

If  it  is  done  with  the  intent  to  delay  a  creditor,  it  is  an  act  of 
bankruptcy;  and  this  whether  he  be  actually  delayed  or  not 

If  not  done  with  this  intent,  it  is  not  an  act  of  bankruptcy, 
though  delay  be  actually  occasioned  by  it. 
Ex  parte  Osborne,  2  Ves.ft  B.  177. 

If  die  trader  leaves  his  house  without  making  arrangement  for 
continuing  his  business,  and  under  such  circumstances  that  his 
establishment  must  necessarily  be  broken  up,  his  intent  to  delay 
his  creditors  may  be  inferred. 

The  absence  must  be  voluntary,  and  not  occasioned  by  an 
aiTest     It  must  be  to  avoid  a  debt,  and  not  merely  to  avoid 

performing 
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286. 

(a)  It  will 

now,  there- 
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perfbrminff  a  duty  t  therefore  if  the  trader  depa^  to  avoid  an  at-  Eade,  i  Atk. 

tachment  n>r  nondelivery  of  goods  according  to  an  award,  it  is  ^^^* 
not  an  act  of  bankruptcy ;  but  it  is  otherwise  if  the  attachment 
be  for  nonpayment  of  money. 

If  a  trader  depart  his  house  to  avoid  an  arrest,  knowing  a  Ex  parte 

writ  to  be  out  asainst  him,  this  is  an  act  of  bankruptcy,  though  Bamford, 

11  "ii  1  rfw»  1  1  ••ii»15  V  eft  449  • 

he  have  an  erroneous  idea  that  the  officer  has  the  writ  with  him.  ^^/^ 

I  Maule&S.  676. 
The  length  of  absence  is  immaterial,  the  act  of  bankruptcy  Holroyd  v. 

beinc:  committed  the  moment  the  trader  leaves  his  house.  Gwynne, 

°  2  Taunt.  176. 

Spencer  v.  Billings  3  Camp.  3 IS.    Es parte  (jardaer»  1  Ves.  Sc  Bea«  45. 
A  departure  from  a  temporary  abode,  where  the  trader  carries  Bigg  v. 
on  his  business,  if  with  intent  to  delay  creditors,  is  an  act  of  g^J'^esi 
bankruptcy.  Vincent  v.* 

Prater^  4  Taunt  604.    Spencer  v.  Billiogy  1  Camp.310.  Uoiroyd  v.  Gwynne,  2  Taunt.  176. 
The  question  of  the  trader's  intention  in  leaving  his  dwelling-  Capper  v.  De- 
house  is  a  question  of  fact  for  the  jury.  f^  ^ 

Where  two  partners  left  their  house,  avowedly  for  the  purpose  Deffle  v.  De- 
of  getting  two  bills  discounted,  it  was  left  to  the  jury  whether  sanges, 
this  was  their  real  object,  or  whether  they  departed  with  intent  *'^*"°^^^^' 
to  delay  their  creditors,  and  the  jury  having  found  the  latter,  the 
coort  refused  to  disturb  the  verdict 

Where  a  trader^  on  hearing  that  a  creditor  had  called  for  Vincent  v. 
money,  left  a  message  for  him,  that  he  could  not  spare,  and  Prater, 
woula  not  let  him  have  it,  and  that  he  should  go  out  of  the  way,  *  Taunt.  603. 
and  not  return  home  till  dinner-time,  and  he  accordingly  did  so, 
and  the  creditor  called  and  reoeiv^  the  message,  but  did  not 
call  at  dinner-time  when  the  trader  was  at  home^  the  jury  having 
found  that  this  was  not  an  absenting  to  delay  a  creditor,  the 
court  thought  their  determination  right 

And  so  also  in  a  case  where  the  iury  found  a  sunilar  verdict         j^id, 
on  an  alleged  act  of  bankruptcy,  in  the  trader's  going  away  from 
his  house,  on  occasion  of  a  meeting  of  creditors,  in  order  to 
avoid  irritation  and  harsh  language.  || 

[The  bankrupt's  declaration  of  his  fears  of  being  arrested,  or  Ambrose  v. 
of  his  bad  circumstances,  is  not  evidence  of  a  bankruptcy,  unless  Clendon,  Ca. 
where  it  is  concomitant  with  facts,  such  as  removing  his  goods,  temp.  Hardw. 
books,  4^.  or  where  the  bankrupt  himself  contests  the  commis-  yf  Lq^^'^JJ, 

sion*]  Pri.  cor.  Lord 

JTrmofiySd  Jttfttf  1790.    \\Vide  poti^  as  to  the  new  act  of  bankruptcy  bj  declaration  of 
hisoTvency.|| 

go  Otherwise  absent  himself.^  {^Absenting  himself,  may  become  i.Salk.  no. 

an  act  of  bankruptcy  or  not,  from  the  intention  of  the  party :  if  H^^.^caw 

it  be  doftut  with  a  view  of  defrauding,  or  even  delaying  his  credi-  ^  Stra.  809! 

tors,  and  the  absence  be  but  for  a  siogle  day,  it  will  be  an  act  ||6G.4.  c.i6. 

of  bankruptcy ;  and  his  very  absenting  himself  is  sufficient  ^m4  jj^«  re-enact- 

faeie  evidence  of  an  intent  to  defraud  or  delay  his  creditors :  but  it  *??  *^5  ^roiu 

•^  ,  ,  ,  ,  ^       •'  _  won  01 

must  be  voluntary,  and  not  by  means  of  an  arrest.]  15  £Uz.  c.  7. 

§  1.  1  Jac.  I.  c.  15.  }  «.|l    Greca,  83. 

gThus  where  the  trader  admitted  creditors  repeatedly  into  his  Bigg  v.  Spoon- 
house,  cr,  2E8p.65i. 
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house,  and  saw  them,  but  on  their  asking  for  money,  went  out 

under  pretence  of  getting  it,  and  never  returned,  and  it  appeared 

he  went  either  to  the  billiard  room  or  the  tavern,  this  was  held 

an  act  of  bankruptcy,  for  though  the  original  departure  might 

be  referred  to  the  object  of  getting  the  money,  the  staying  away 

afterwards  was  absenting  himself  with  intent  to  delay  creditors. 

Judine  v  Da         ^  where  a  trader  having  a  counting-house  in  town,  and  a 

Cesser,  1  Nev  dwelling-house  in  the  country,  left  the  former  on  Friday^  and 

R.  254.  took  his  books  with  him  to  his  country-house,  which  he  finally 

left  on  the  Tuesday  following,  the  Court  of  Common  Pleas  held, 

that  having  left  his  counting-house  without  the  animus  revertendif 

he  had  committed  a  complete  act  of  bankruptcy  from  the  time  of 

his  departure. 

Bayly  v.  Scho*      ^  where  a  trader,  on  being  arrested,  escaped  from  the  officer, 

field,  1  Maule    and  took  refuge  in  another  man's  house^  and  remained  there  till 

&S.  338.;  and  dark,  declaring  that  he  did  it  to  avoid  other  creditors,  this  was 

w^th  V  ^Hav     ^^'^  ^^  absenting  himself  within  the  meaning  of  the  statute. 

Ibid.  676. 

Mills  V.  Elton,      But  where  the  trader  being  informed  by  the  attorney  of  the 
3  Price  R.  142.  petitioning  creditors,  that  he  bad  delivered  a  warrant  to  a  sherifTs 

officer  to  arrest  him,  and  the  attorney  advised  him  to  repair  to 
his  office,  to  avoid  a  public  arrest,  which  the  trader  did,  and  re- 
mained there  a  considerable  time,  this  was  held  not  to  be  an  act 
of  bankruptcy ;  since  the  bankrupt  did  not  keep  out  of  the  way 
to  avoid  the  arrest,  but  only  to  avoid  its  being  done  in  a  public 
manner. 
Gimminf'ham  '^^^  clause  is  not  necessarily  confined  to  an  absenting  from  the 
V.  Laing^  dwelling-house,  or  indeed  any  particular  place,  but  extends  to 

s Marsh. R.      any  evasion  of  a  creditor  in  any  place:  therefore  leaving  the 
^^^'  Royal  Exchange  (which  the  trader  frequented)  at  the  approach 

of  a  creditor ;  breaking  an  appointment  with  a  creditor  to  meet 
him  there ;  the  proprietor  of  a  theatre  retiring  behind  the  scenes, 
to  avoid  a  sherifi^s  officer,  giving  orders  to  be  denied  to  him ; 
have  been  held  acts  of  bankruptcy  within  tliis  clause. 
Tucker  v.  ^"^  ^  mere  single  breach  of  an  appointment  to  meet  a  creditor 

Jone8,s  Bing.2.  is  not  an  act  of  bankruptcy.  || 

Palra.  325.  Q  Or  begin  to  keep  House.  ||   If  a  man  keeps  his  house  for  a  long 

\\  ^^^^^'      time,  this  does  not  immediately  make  him  a  bankrupt;  but  if  he 
ch^  §2*1^°*    conceals  himself  widiin  his  house  but  for  a  day,  or  hour,  to  delay 

or  defraud  his  creditors  he  is  a  bankrupt. 
Cro.  Eliz.  13.        '^  tliere  be  a  process  out  against  a  merchant,  who  thereupon 
Godb.  25.     *    keeps  house  to  save  himself  from  an  arrest,  and  after  goes  out  to 

market,  and  other  places,  but  hearing  of  a  new  process,  keeps 

house  again,  and  after  goes  at  large ;  per  cur.^  he  is  no  bwakrupt, 

because  though  the  keeping  house  is  an  act  of  bankruptcy  R>r 

which  a  commission  might  have  issued  at  that  time,  yet  by  his 

going  abroad  it  is  purged;  and  though  the  statute  makes  the 

keepmg  house  an  act  of  bankruptcy,  vet  it  must  be  understood 

of  a  keeping  in  order  to  conceal  himself. 

Hopkins  v.  But  if  A.  commits  a  plain  act  of  bankruptcy,  as  keeping  house, 

Ellis,  1  Salk.     Sfc.  though  he  after  goes  abroad,  and  is  a  great  dealer,  yet  that 

1 10.  p.  6.         yf\w  jjot  purge  such  act  of  bankruptcy,  but  he  will  still  remain 

a  bank- 
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a  bankrupt :  but  if  the  act  was  not  plain,  but  doubtful,   then  [Colkett  ▼. 
going  abroad,  and  dealing,  4fc»  will  be  an  evidence  to  explain  f  x^"*^^  50 
the  intent  of  the  first  act;  for  if  it  was  not  done  to  defraud  g  p^  A  plain' 
creditors,  and  keep  out  of  the  way,  it  will  not  be  an  act  of  bank*  unequiyocal 
ruptcy  within  the  statute*     Also,  if  after  a  plain  act  of  bank-  act  of  bank- 
ruptcy, he  pays  off,  or  compounds  with  all  his  creditors,  he  is  ^^^^^  ^°r* 
become  a  new  man.  cxp^Sned  by 

tubsequent  cireuaistances.     Ibid.]    (Mucklow  ▼.  Maj,   1  Taunt  479.    Wood  v.  Thwaitei^ 
3  Espin.  244.11 

[Although  the  statute  of  Eliz.  mentions  ^^  the  beginning  to  Garret  v. 
'*  keep  house  to  defraud  creditors"  as  an  act  of  bankruptcy,  yet  Mouley^Term 
the  construction  which  it  hath  obtained  is,  that  there  must  be  ^'  ^75. 
an  actual  denial  to  some  one  creditor,  with  intent  to  defraud  or  g^^^f/' 
hinder  such  creditor,  in  order  to  constitute  the  act:  that  the  Trin. 24G.3, 
debtor's  keeping  house  <^  with  that  intent,"  or  giving  general  JS.  E,  Co, 
orders  to  a  servant  to  deny  him  to  creditors,  without  an  actual  Bankrupt 
denial  to  some  creditor  who  hath  a  debt  at  that  time  due,  will  ^y[^  ^^  ^ 
not  be  suflScient.  pi.  14.  ||Biit  it 

now  settled  that  the  actual  denial  to  a  creditor  is  only  evidence  of  the  intent  of  the  trader  in 
beginning  to  keep  house,  and  that  the  intent  mav  be  proved  by  other  evidence ;  and  that  if 
the  trader  has  given  a  general  order  to  deny  with  such  intent,  an  actual  denial  need  not  be 
proved.  Robertson  ▼.  Liddell,  9  East,  487.  14  Ves.  86.  Bayley  v.  Schofield,  1  Maule  &  S. 
338.  Lloyd  V.  Heathcote,  2  firo.  &  Bing.  588.  Harvey  v.  Ramsbottom*  1  Bam.  &  C.55. 
Ex  parU  White,  5  Ves.  &  Bea.  129.|| 

A  denial  to  a  creditor  coming  at  an  unseasonable  hour,  or  a  Bull.  Ni.  Pri. 
denial  in  case  of  sickness,  or  being  engaged  in  company  or  busi-  S9, 1  Atk.  so2. 
ness,  is  not  an  act  of  bankruptcy.] 

II  So  also  a  denial  on  a  Sunden/^  or  when  the  trader  is  at  dinner.  Ex  parte 

Preston,  1  Rose,  Si.  Ex  parte  Hall,  I  AtL  201.  Smith  v.  Currie,  9  Camp. 349.  Shaw  t. 
Thompson,  1  Holt,  159. 

But  where  a  trader  gave  a  general  order  to  be  denied  as  not  at  Lazarus  v. 
home,  and  was  so  denied  by  his  servant  to  a  creditor,  although  ^^'^"*"» 
the  trader  was  ill  and  incapable  of  transacting  business,  yet  a        ^^'     ''' 
jury  having  found  that  he  had  committed  an  act  of  bankruptcy, 
the  court  refused  to  disturb  the  verdict;  saying  that  the  creditor 
ought  to  have  been  told  that  he  was  at  home,  but  ill. 

It  has  been  held  that  a  denial  to  a  creditor,  merely  demanding  Dudley  v. 
his  debt,  and  not  asking  to  see  the  trader,  is  not  evidence  of  Vaughan, 
beginning  to  keep  house;  but  this  case  has  been  doubted.  Eden^s^B^I^* 

83.;  and  see  1  Deacon,  SQ. 

A  denial  to  a  creditor,  unless  previously  directed  by  the  trader,  Ex  parte 
is  not  an  act  of  bankruptcy,  although  he  afterwards  assent  to  it.  ;  f^!J*^'*» 

17V  es»  4 1 6a 
I  Rose,  50.    See  1  Moo.  &  Malk.  458. 

It  is  no  objection  to  this  act  of  bankruptcy,  that  at  the  time  of  ExparteBwxk^ 
the  denial  the  trader  was  seen  by  the  creditor.  {*"'°»  ^^  ^^• 

A  denial  at  a  friend's  house  may  be  an  act  of  bankruptcy.  ||      i  Maule  &  S. 

538.    1  Ry.  &  Moo.  SB. 

It  hath  been  holden  (a),  that  a  denial  to  a  person  coming  on  (a)  Barrow  v. 
behalf  of  a  creditor  to  demand  the  debt  will  not  be  within  the  f^^^*  ^^' 
statute.     But  it  is  certain,  that,  in  practice,  a  denial  to  the  clerk  jj^^^^^^gj^, 

of 
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1765  Bromlev  ^^  *  holder  of  a  bill  or  note  is  considered  as  such  evidence  of 

V.  Mundee,       keeping  house  as  to  make  it  an  act  of  bankruptcy. 

Bull.  Ni.  Pri.  59.  Colkett  ▼.  Falch,  Co.  Bankrupt  Laws,  99.  ||  J?x  parte  Bamford,  1 5  Ves.  449.|| 

Cummingv.  ||  Closing  the  doors  and  shutters  of  a  banking-house  has  been 

?fl^y» cJ/*"§*    held  a  "  l^ginninff  to  keep  house,**  although  the  banker  did  not 

563.    Sedvute  .,       ^  ^u     u      i-        i.  n  ° 

19  Ves.  545.  reside  at  the  banking-house.  || 

Hooper  ▼.  Whether  a  denial  in  consequence  of  a  preconcerted  agreement 

Smith,  i^l^ck.  between  the  debtor  and  his  creditors  shall  be  an  act  of  bank- 

Ni^Pri39"  '  I'up^yy  ^^  formerly  doubted:  but  it  seems  now,  to  be  settled, 

Alien  V.  Hart-  that  if  the  denial  be  to  any  of  the  creditors  privy  to  such  agree- 

ley,M. 25 G.5.  ment,  it  is  fraudulent,  and  not  a  good  act  of  bankruptcy:  secus 

^  JR.  Co.  if  iQ  Q^  creditor  not  acquainted  wiOi  the  agreement 

Laws,?.  Cawley  V.  Hopkins.  London  l^ttings  after  Mich. Term.  1785.  cor.BuUerJ.  liid^ 
102.    HBamford  v.  Baron,  2  Term  R.  594.   Tappenden  t.  Burgess,  4  East,  950.|| 

Ex  parte  ||  And  a  commission  founded  on  a  concerted  act  of  bankruptcy, 

Moul^  i4Vw.  Qr  taken  out  at  the  instance  of  the  bankrupt,  will  be  superseded, 
Bbmer'  ^*  ^  although  he  has  obtained  his  certificate* 

1  Madd.  250. 

Shaw  V.  Wil-  A  distinction  has  been  taken  between  a  commission  founded 
liams,  1  Ryan  on  a  concerted  act  of  bankruptcy,  and  a  commission  issued  at 
&  M.  19.  ii^Q  desire  of  the  bankrupt,  but  founded  on  sibonajlde  set  of 

bankruptcy. 

The  former  has  been  held  invalid  at  law,  since  a  concerted 

act  of  bankruptcy  is  in  fact  no  act  of  bankruptcy,  but  the  latter 

has  been  held  to  be  valid  at  law.     And  in  one  case  the  Vice 

^'f  f  ^^^>  Chancellor  refused  to  supersede  a  commission  in  equity,  on  the 

24"9%5i.         ground  of  its  issuing  at  the  request  of  the  bankrupt.     This 

decision  was,  however,  reversed  on  appeal,  by  the  Lord  Chan- 
cellor. 
Ex  parte  And  in  a  subsequent  case  it  was  settled  as  an  invariable  rule 

Grant,  1  Glyn    that  no  commission,  though  good  at  law,  should  be  permitted  to 

&  J.  B.C.  17.;  stand  which  was  issued  at  the  solicitation  of  the  bankrupt, 
but  see  6  G.  4.  ^ 

c  16.  $  7.  as  to  the  new  act  of  bankruptcy  by  dedaradon  of  insolvency. 

Roberts  v.  It  is  no  objection  to  an  act  of  bankruptcy,  that  the  bankrupt 

Teasdale,  was  advised  to  commit  it  by  a  friend. 

Peake*s  Ca.27. 

Prosser  v.  Although  the  petitioning  creditor  himself  may  not  be  privy  to 

Smith,  Holt  a  concerted  denial  by  the  trader,  on  the  petitioning  creditor  call- 
Ni.  Pri.  Ca.       j^g^  ygt  jf  Jt  has  been  arranged  by  the  attorney  for  the  petitioning 

creditor,  who  is  also  attorney  for  the  bankrupt,  it  is  fraudulent, 
and  will  not  constitute  an  act  of  bankruptcy.  { 

||0r  suffer  himself  to  be  arrested  for  a  debt  not  due.     This, 

which  was  constituted  an  act  of  bankruptcy  by  13  Eliz.  c  7.  $  !• 

and  1  Jac.  1.  c.  15.  §  2.,  is  re-enacted  by  6  G.  4.  c.  16.  $  3.|t 

Billing.  95.  II  Or  yield  himself  to  prison.  \      Yielding  himself  to  pison^  is  to 

Good. 25.         be  intended  a  voluntary  yielding  for   debt;   and  if  a  person 

IJThis  is  re-       capable  of  payini;,  will,  notwithstanding:,  from  fraudulent  mo- 
enacted  6  G.  4.  ^.  ^         1     5  •  I    ^^        •         •*.  •  ?    ru     I 
c.  16.  $  5.11       tives,  volnntanly  go  to  prison,  it  is  an  act  of  bankruptcy. 

Ex  parte  B.  was  arrested  for  28/.,  and  though  he  had  money  sufficient 

Burton,  Vin.     to  pay  the  debt,  yet  chose  rather  to  go  to  prison,  in  order,  as  he 

declared, 
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declared,  to  force  his  creditora  to  come  to  a  composition.     The  tit.  Creditor 

Lord  Chancellor  said,  this  b  an  act  of  bankruptcy  within  1  Jac.  1.,  ^^  Bankrupt, 

though  without  such  intent,  yielding  himself  to  prison  was  no  ^^* 

act  of  bankruptcy,  unless  he  lay  there  two  months ;  otherwise 

where  the  party  procures  himself  to  be  arrested  on  a  sham  debt, 

for  that  by  the  statute  of  Elizabeth  is  immediately  an  act  of 

bankruptcy. 

^Or  suffer  himself  to  be  oidUemedJ^     If  a  man  permit  himself  Bradfordd's 
to  be  outlawed  to  the  intent  or  purpose  to  defraud  his  creditors  case,  i  Keb. 
of  a  just  debt,  it  is  one  of  the  causes  of  bankruptcy ;  so  that  on  a  ^  ^*  l2  Sid  .69. 
special  verdict,  if  a  jury  find  that  he  was  outlawed,  and  do  not  ^  Lev.i3.S.C. 
find  that  it  was  in  Jraudem  creditorumj  this  is  not  a  sufficient  ||See  6  G.  4. ' 
finding  to  make  him  a  bankrupt;   because  the  intent  of  the  c.  16.  §3.|| 
statute  was,  that  it  must  be  such  an  outlawry  as  the  debtor  [1^C.B.C^ 
permits  by  keeping  out  of  the  way  to  defraud  his  creditors.  tSaTif  the  out- 

lawry be  reversed  before  the  eommiwion  issues,  or  for  default  of  proclamation  after  the 
commissioi],  it  shall  not  be  an  act  of  bankruptcy.  Com.  Dig.  tit.  Bankrupt,  c.  4.  But  qu,  of 
this  opinion  ?  for  it  rests  merely  on  the  great  authority  of  that  writer ;  and  if  the  outlawiy 
were  originally  fraudulent,  and  intended  to  defraud  or  delay  creditors,  it  seemeth  that  no 
subsequent  event  would  be  sufficient  to  purge  the  fraud,  and  prefent  the  effect  of  the  bank* 
rupt  acts.] 

[An  outlawry  in  Ireland  doth  not  make  one  a  bankrupt ;  but  ^^^  |^  ^^ 
in  the  county  palatine  of  Durham  it  doth.]  Bankru^ 

(C),4«   Co.  Bank  upt  Laws,  105 
^llOr  procure  himself  to  be  arrested.    This  was  made  an  act  of     0, 4.  c.  16. 
bankruptcy  by  1  Jac.  1.  c.  15.  $  2.,  and  is  re-enacted  by  6  O.  4.  $  ^' 
c.  16.  $  S.     It  is  obvious,  that  under  this  head,  it  is  unimportant 
whether  the  debt  be  a  just  debt  or  not 

Or  procure  his  goods,  money,  or  chattels  to  be  attached,  SC"         Ibid, 
questered,  or  taken  in  execution.^ 

Willingly  or  Jraudtdently  procuring  his  goods  to  be  attached  or  3  Black.  Com. 
sequestered,  is  declared  to  be  an  act  of  bankruptcy,  for  it  is  a  ^,^'  *  ^°'* 
plain  and  direct  endeavour  to  disappoint  his  creditors  of  their  (^{f '     ^\ 
securi^.     But  an  attachment  out  of  a  court  for  default  or  laches  Haley,  Cowp. 
is  not  an  act  of  bankruptcy ;  nor  if  A.  has  a  rectory  impropriate,  4S7. 
and  the  tythes  are  sequestered  for  not  repairing  the  chancel,  will 
he  thereby  become  a  bankrupt.     The  attachment  here  meant,  Harmanv. 
and  which  the  legislature  had  in  view,  is  that  sort  of  attachment  ^\^  cT  3.* 
by  which  suits  are  commenced,  as  in  London  and  other  towns  ^.'i;.  Co*. 
where  that  species  of  process  is  used;  therefore  a  fraudulent  Bankjrupt 
judgment  and  execution  sued  thereupon,  was  held  not  to  be  pro-  f?^Vi^^^u 
curing  goods  to  be  attached  within  the  words  of  this  act.  (a)        words'c^^the 

late  act  above  supply  this  defect.|l 
II"  Or  make  or  cause  to  be  made,  either  within  the  united  realm  6  G.  4.  c.  16. 
**  or  elsewhere,  any  fraudulent  grant  or  conveyance  of  any  of  his  $  ^* 
^*  lands,  tenements,  goods,  or  chattels ;  or  make  or  cause  to  be 
*'  made  any  fraudulent  surrender  of  his  copyhold  lands  or  tene- 
'^  ments;   or  make  or  cause  to  be  made  any  fraudulent  gift, 
**  delivery,  or  transfer  of  any  of  his  goods  or  chattels." 

The  words  above,  from  the  new  act,  are  much  more  extensive 
than  those  of  the  old  statute.  The  first  clause  (which  was  to  be 
found  in  the  statute  of  1  Jac.  1.  c.  1 5*)  is  extended  to  deeds  executed 
out  of  the  realm,  which  had  been  held  not  to  constitute  an  act  of 

bank- 
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(a)  Dick.  559.  bankruptcy  (a).  The  second  clause  as  to  copyholds^  wfaidi  is 
$  Term  R.  jjg^^  jg  introduced  in  consequence  of  Lord  Thurlcnxfs  decision  (4), 
Cowp.^98.  ^^^  ^  copyholds  could  not  be  taken  in  execution  for  debt^ 
1  Rose,  150.  a  surrender  of  them  could  not  have  the  effect  of  delaying 
{h)  Ex  parte  creditors,  and  was  thei*efore  not  within  the  statute  1  Jac.  1. 
Cockshott,  €•  15.  The  last  clause,  which  is  entirely  new,  is  intended  to 
50S.  Co.  B.L.  ^^^^^^^^  t^ll  such  fraudulent  deliveries  of  personal  property,  in 
162.  preference  of  particular  creditors,  to  the  delay  or  defeat  of  the 

creditors  in  general,  as  were  formerly  void  as  fraudulent  prefer- 
ences, but  which  did  not  constitute  acts  of  bankruptcy,  not 
falling  within  the  language  of  the  statutes.  The  facts,  therefore^ 
which  formerly  constituted  a  fraudulent  preference,  will  now 
probably  be  held  to  amount  in  all  cases  to  an  act  of  bankmpti^ 
under  this  clause.  It  has  been  found  convenient,  however,  to 
class  the  modem  cases  on  this  subject  with  the  old  cases  as  to 
fraudulent  preference^  post^  p.  622,  628.  to  which  the  reader  is 
referred.  II 
Martin  v.  [^Making  any  fraudulent  grant  or  conveyance  of  his  lands  and 

Pewtress,  tenements,  goods,  or  chattels.   A  fraudulent  grant  to  come  within 

III?*t"^*nde7'^  the  meaning  of  this  statute,  ||1  Jac  1.  c.  IS.  J2.||  must  be  by 
the'li^te/'^  deed;  therefore  a  fraudulent  sale  of  goods,  not  by  deed,  is  no 
clause  above  act  of  bankruptcy  in  itself:  but  being  a  scheme  concerted  at  the 
from  the  eve  of  a  bankruptcy,  to  cheat  innocent  persons,  in  order  to 

S6G.  4.  c.  16.     secure  particular  creditors,  it  is  such  a  fraud  as  shall  render  the 
)  5.,  such  1         f\  ' 

hiudulent         sale  void. 

sale,  though  not  by  deed,  is  now  an  act  of  baokniptcy,  and  not  merely  a  fraudaleBt 
preference.    See/»(»^,  p.  622,  62J.|| 

Worselyv.  A  trader,  before  he  becomes  a  bankrupt,  may  prefer  one 

?B^"'^7  creditor  to  another,  and  may  pay  him  his  debt;  or  may  make 

Wilson  v.  Day  ^^^  ^  mortgage,  with  possession  delivered;  or  may  assign  part 

3  Burr.  827.  '  of  his  effects :  but  a  preference  of  one  creditor  to  the  rest,  by 

Butcher  v.  conveying  by  deed  all  his  effects  to  him,  or  so  much  of  his  stock 

fi  ^^\^"t  ^*  in  trade  as  to  disable  him  from  being  a  trader,  is  a  fraud  upon 

makes  no  dif-  ^^  whole  bankrupt  law,  and  an  act  of  bankruptcy. 

ference  whether  the  assignment  be  to  in$iemnify  a  surety*  or  for  a  present  debt*  Hassel  v. 
Simpson,  Hil.  24  G.  3.,  1784,  B,R.  Co.  Bankrupt  Laws,  106.  ||Newton  v.  Chantler, 
7  East,  1  J8.| 

Kettle  V.  ^^  assignment  of  all  a  trader's  effects  for  the  benefit  of  all 

Hammond,       the  creditors,  has  been  holden  an  act  of  bankruptcy  (a),  unless 

Sittings  after    they  all  assent  to  the  deed.     But  in  such  case  (i),  it  is  not  per- 

Hil.  7  G.  5.  mitted  to  those  who  execute  the  deed  to  set  it  up  as  an  act  of 
Co.  Bankrupt    t      t        ^      .,  ^ 

Laws,  108.        bankruptcy.] 

HEckhardt  v.  Wilson,  8  Term  R.  140.  (a)  This  doctrine  rests  on  the  eround  that  the  trader 
thereby  deprives  himself  of  the  means  of  carrying  on  trade,  and  vests  his  property  in  persons 
of  his  own  choice,  instead  of  trustees  chosen  by  the  creditors,  and  under  the  cootroul  of  the 

B'eat  seal.    It  has,  however,  been  repeatedly  disapproved.    16  Yes.  148.    17  Ves.  198.    MonL 
ig.||    (5)  Bamford  v.  Baron,  cited  m  1  Term  R.  594.    ||See  9  Bam.  &  C.  310.|| 

E      rie  BNor  can  this  be  done  by  those  who  are  privy  to  it  or  act 

Caw^ell,         "n^l^""  i^ 

1  Rose,  315.   Back  v.  Gooch,  1  Holt  R.  l  J.    4  Camp.  252.  S.  C.    Ex  parte  Shaw,  1  Madd.  R 

598. ;  and  see  Buck's  C.  104.  426. 

Tappenden  v.  But  this  estoppel  does  not  apply  to  the  assignees,  who  are 
Burgess,  merely  trustees  for  the  creditors,  but  only  to  the  petitioning 

creditor 
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creditor  who  origtnales  the  commission ;  and  therefore,  if  the  4  East,  950. ; 
latter  has  never  consented  to  the  deed,  it  is  no  objection  to  the  and  see 
assignees'  title  to  recover  the  bankrupt's  estate,  that  three  of  ^  ^^^^'  ^* 
them  were  creditors  who  simed  the  deed.  ^^^' 

But  if  the  petitioning  creditor  has  signed  the  deed,  the  assignees  Tope  y.  Hock- 
cannot  set  h  np  as  an  act  of  bankruptcy,  although  the  petitioning  in,  7  Barn.  & 
creator  is  not  one  of  the  assignees.  ^'  ^^^* 

And  such  a  deed  is  equally  an  act  of  bankruptcy,  though  ^  HIast,  230. 
it  contain  a  proviso,  diat  it  shidl  be  void  if  a  certain  amount  of  ^"^^^"  "' 
creditors  shall  not  execute  in  a  given  time;  or  if  the  trustees  ]7V^93. 
should  avoid  it;  or  if  a  commission  of  bankruptcy  should  issue 
in  a  certain  time. 

Bat  where  the  deed  was  intended  for  execution  by  three  per*-         Zbn. 
-sons,  and  was  incapable  of  operation  unless  executed  by  all,  the 
conrt  held,  that  being  executed  only  by  one,  it  could  not  be  con- 
sidered as  an  act  of  bankruptcy. 

And  a  deed  of  assignment  without  stamp  cannot  be  an  act  of  Wbitweil  v. 
1)ankmptcy,  nnce  it  is  invalid.  Dimsdale, 

Peake*!  Ca.  167. 

And  by  §  4.  of  the  6  G.  4.  c.  16.  it  is  enacted,  diat  where  any  ^  Gr.4.  c.  is. 
trader  shall  execute  any  conveyance  or  assignment  by  deed  to  a  '  ^' 
trustee  of  all  his  estate  and  efilects,  for  the  benefit  of  all  his  ere- 
<litors,  the  execution  of  such  deed  shall  not  be  deemed  an  act  of 
bankruptcy,  unless  a  commission  issue  against  such  trader  within 
^ix  calendar  months  firom  the  execution  thereof;  provided  that 
such  deed  shall  be  executed  by  every  such  trustee  within  fifteen 
days  firom  the  execution  thereof  by  such  trader;  and  that  the 
execution  by  the  trader  and  trustee  be  attested  by  an  attorney 
or  solicitor;  and  that  notice  be  given  within  two  months  after 
the  execution  thereof  by  such  trader,  in  case  such  trader  reside 
in  London^  or  within  forty  miles  thereof  in  the  London  Gazette j 
and  also  in  two  London  daily  newspapers,  and  in  case  such- 
trader  does  not  reside  within  forty  miles  of  London^  then  in  the 
London  Gazette^  and  also  in  one  London  daily  newspaper,  and 
xme  provincial  paper  published  near  his  residence;  and  such 
notice  shall  contain  the  date  and  execution  of  such  deed,  and 
the  name  and  abode  of  such  trustee  and  attorney  or  solicitor.  |j 

An  assignment  of  part  of  a  trader's  efiects  may,  under  certain  jacob  v. 
circumstances,  be  good  and  valid;   but  an  assignment  of  his  Shepherd, 
reflects,  with  only  a  colourable  exception  of  a  small  part(fl),  will  J^^F-  '^^s. 
not  prevent  the  deed  from  beinir  fraudulent;  and  of  course  it  will  HH^ri^^'o, 

r  .o  '  vcr, /rt.  481. 

be  an  act  of  bankruptcy.  (aJ  OaynoPs 

case.  Id.  477.    Law  v.  Skinner,  8  Bkick.  R.  99S.    Compton  v.  Bedford,  1  Black.  R.  ZGi, 

flin  general,  an  assignment  of  so  much  of  a  trader's  stock  as  Black.  R.  442. 
would  operate  to  produce   insolvency  and   disable   him   from  r^^^^™^^^* 
^carrying  on  trade,  is  an  act  of  bankruptcy.  i  3ro^  ^ 

Bing.  408.    4  Moo.  125.    Bemcy  v.  Vyner,  1  Bro.  &  Bing.  482.    4  Moo.  G22. 

And  Lord  EUUm  has  intimated,  that  a  mere  assignment  of  i4Ve«.i86. 
clebts  might  be  an  act  of  bankruptcy ;  of  course  depending  upon 
what  other  effects  the  trader  had.  |i 

Vol.  I.  N  n  And 
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Unton  ¥•  And  an  assignment  Iw  deed  of  only  pmi  of  a  trader^s  effects 

5  Wihf^7        ^  ^  ^^'^  creditor  will,  if  done  in  contemplation  of  a  bankruptcy, 

Devon  ▼.  '       ^  itself  the  very  act. 

Watts,  Dougl.  86.   Round  v.  Hope  Byde,  Lmdm  l^ttiags  after  Mich.  Tem.  1779.  Cb.Baok- 
rupt  Laws,  114. 

Morgan  ▼.  ||Thus,   where   the  trader,    being  pressed   by  a  particular 

Horseman,        creditor,  conveyed  certain  estates  to  that  creditor  upon  trust  to 

3  Taunt.  241.    ggij^  jjjjj  pgy  ijinjseif^  ^nd  on  further  trust  to  pay  debts  to  rela- 

tions of  tiie  trader,  in  order  to  give  them  a  preference,  in 
contemplation  of  bankruptcy,  the  deed  was  held  an  act  of  bank- 
ruptcy ;  for  though  fair  as  respected  the  provision  for  paymeut 
of  the  creditor,  being  executed  under  pressure  for  his  debt,  yet 
as  to  the  relations  it  was  fraudulent  and  void. 
Pulling  V.  -^Q^  though  not  made  in  contemplation  of  bankruptcy,  yet  a 

Tucker,  volutUary  conveyance  by  the  bankrupt,  whether  of  the  whole  or 

4  Barn.  &  A.  of  a  part  of  his  property,  in  order  to  give  a  preference  to  par- 
Gibbi^  ticular  creditors,  to  the  prejudice  of  the  general  creditors,  is  an 
Phillips,  AC^  ^^  bankruptcy ;  for  it  is  a  conveyance,  "mhereby  the  creditors 
7  Bam.  &  C.  mai/  be  defeated  or  delayed  {a)  within  the  meaning  of  the  statute 
589.  (a)  Al-  \  jFac.  1.  c.  15.  $  2.  And  altlioqgh  the  deed  remain  in  possession 
words  ar  of  the  bankrupt,  and  he  carry  on  his  trade  for  three  years  sub- 
omitted  in  the  sequently,  this  has  been  decided  to  make  no  differenced 

6  G.  4.  c.  16.  §  5. ;  and  the  only  words  are^  **  with  iatent  to  defeat  or  delay  his  creditors,"  yet 
as  a  man  u  supposed  to  intend  the  consequences  of  his  own  acts,  the  construction  will  be  the 
same. 

Hassel  v  ^  grant  or  conveyance,  fraudulent  within  the  statute  IS  Eliz. 

Simpson*,  Co.    ^^  27  Eliz,  b  an  act  of  bankruptcy. 

Bankrupt  Laws,  107.    ||For  the  decisions  on  these  statutes,  see  tit.  Fraad  (C).] 

See  Ex  parte        D  ^^  make  or  cause  to  be  made  any  Jraudtdent  surrender  of  am/ 

Cockshott,       of  his  copyhold  lands  or  tenements.    TTiis  act  of  bankruptcy  is 

3  Bro.  502.       entirely  new. 

1  Co.  B.L.  162,       Or  make  or  cause  to  be  made  any  Jraudulerd  giftj  tielivcTy,  or 

transfer  of  any  of  his  goods  or  c/mttels.  This  act  of  bankruptcy 
is  new,  as  sales  or  transfers  of  goods  by  bankrupts,  though 
fraudulent,  were  not  before  acts  of  bankruptcy,  unless  by  deed ; 
they  were  however  invalid  as  fraudulent  preferences.  (See  the 
cases  on  this  subject,  post^  p.  62S.)I| 

112.  Of  those  Acts  which  are  Acts  of  Bankruptcy  without  Refer- 
ence to  the  Intent 

6G.4.  c.  16.  Hiese  acts  of  bankruptcy  are  specified  in  the  fifth,  sixth,  and 
$5.  eighth  sections  of  the  new  act    By  $  5  it  is  enacted,  ''  that  if  any 

The  altera^  «  trader,  having  been  arrested  or  committed  to  prison  for  debt, 
tills  clame^  are  "  ^^n  am^  attachment  for  nonpcyment  of  money  ^  shall,  upon  such 
printed  in  "  or  any  other  arrest  or  commitment  for  debt^  or  nonpayment  of 
Italics.  «  money^  or  upon  any  detention  for  debt,  lie  in  prison^^  twenty- 

"  one  days,  or  having  been  arrested  or  committed  to  prison  for 
"  any  other  causcy  shM  lie  in  prison  for  twenty-one  tlays  after  any 
"  detainer  for  debt  lodged  against  him^  and  not  disdtarged^  every 
<^  such  trader  shall  be  thereby  deemed  to  Imve  committed  an 
act  of  bankruptcy ;  or  if  any  such  trader,  having  been  iitrested, 
committed^  or  detained  for  debt^  shall  escape  out  of  prison  or 

<•  custodyi 
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^  custody^  every  such  trader  shall  be  deemed  diereby  to  have 
^  committed  an  act  of  bankruptcy  from  die  time  of  such  arrest^ 
'^  commitment^  or  detention:  provided,  that  if  any  such,  trader 
*'  shall  be  in  prison  at  the  time  of  the  oommencement  of  this 
^  act,  such  trader  shall  not  be  deemed  to  have  committed  an 
<<  act  of  bankruptcy  by  lyin^  in  prison,  until  he  shall  have  lain 
*<  in  prison  for  the  period  ca  two  months.'' 

$  6.  *^  And  be  it  enacted,  that  if  any  such  trader  shall  file,  in  §  8. 
^  the  c^ce  of  the  Lord  Chancellor's  secretary  of  bankrupts,  a 
*^  declaration  in  writing,  signed  by  such  trader,  and  attested  by 
^<  an  attorney  or  solicitor,  that  he  is  insdve&t,  or  unable  to 
^  meet  his  engagements,  die  said  secretary  of  bankrupts,  or  his 
^  dqputy^  shafi  sign  a  memorandum  that  such  declaration  hath 
^*  been  filed;  which  memorandum  shall  be  authority  for  the 
*'  printer  of  the  London  Gazette  to  insert  an  advertisement  of 
^  such  declaration  therein;  and  every  such  declaration  shall, 
^*  after  such  advertisement  inserted  as  aforesaid,  be  an  act  of 
^  bankruptcy  committed  by  such  trader  at  the  time  when  such 
^  declaration  was  filed;  but  no  commissicxi  shall  issue  there- 
^  upon,  unless  it  be  sued  oat  within  two  calendar  months  next 
'*  after  the  insertion  of  such  advertisement,  and  unless  such  ad- 
^  vertisement  shall  have  been  inserted  in  the  London  Gazette 
^  within  eight  days  after  such  declaration  was  filed;  and  no 
'*  docket  shall  be  struck  upon  such  act  of  bankruptcy,  before 
^<  the  expiration  of  four  days  next  after  insertion  of  such  adver- 
^  tisement,  in  case  such  commission  is  to  be  executed  in  London^ 
'^  or  before  the  expiration  of  eight  days  next  after  such  insertion, 
<'  in  case  such  commission  is  to  be  executed  in  the  country ;  and 
^'  the  gazette  containing  such  advertisement  shall  be  evidence  to 
^  be  received  of  such  declaration  having  been  filed." 

$  8.  '*  And  be  it  enacted,  that  if  any  such  trader^  liable  ly  vir-  x  ^^ 

^^  tue  of  this  act  to  become  banknq/t  (a),  shall,  after  a  docket  struck  (a)  Inst^  o 
**  against  him  (£),  pay  to  the  person  or  persons  who  struck  the  any  ^bank- 
•*  same^  or  any  of  them,  money,  or  give  or  deliver  to  any  such  "^P^  ^f  **"^" 
«  person  any  satis&ction  or  security  for  his  debt,  or  any  part  f^f  jQgtead  of 
^<  thereof,  whereby  such  person  may(c)  receive  more  in  the  « after  issuiDg 
*'  pound  in  respect  of  bis  debts  than  the  other  creditors,  such  any  commis- 
*^  payment,  mft,  delivery,  satisfiiction,  or  security,  shall  l)e  an  s>o°«"  i5Ves* 
^  act  of  bamcruptcy ;  and   tf  any  commission  shall  have  issued  V\i^^xcaA  of 
^*  upon  the  docket  so  struck  as  aforesaid^  the  Lord  Chancellor  may  «  ^all"  and 
'<  either  declare  such  commission  to  be  validf  and  direct  the  same  to  the  word 
**  be  proceeded  in,  or  may  order  it  to  be  superseded^  and  a  new  conn  "  ppvi^ly" 
'^  mission  mca/  issues  and  such  commission  may  be  supported  either  i^v^45j. 
^  ^Vf^^f^f  ^^  last^mientioned  or  any  other  act  (^  bankruptcy  i  (^)  Seesciyn 
^  and  every  person  so  receiving  such  money,  gift,  delivery,  &Ja.S9i. 
**  satisfaction,  or  security  as  aforesaid,  shall  forteit  his  whole  ^^^^^Jf 
**  debt  (d),  and  also  repay  or  deliver  up  such  money,  gift,  satis-  jurigj^^on  to 
^'  foction,  or  security  as  aforesaid,  or  the  full  value  thereof,  to  enforce  pay- 
^  such  person  or  persons  as  the  commissioners  acting  under  such  mept  from  the 

original  commission^  or  any  new  commission,  shall  appoint,  for  pcutioninR 

the  benefit  of  die  creditors  of  such  bankrupt^*!  fSlr^S^ 

2  Glyn  &  Jb.  S61.  965.;  and  tee  poi/,  549. 
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{Being arreded for  debt  shaUj  tidier mch  arrai^  lie  inprisoniwo 
months  or  ^more,  tqnm  that  or  am/ other  arrest  or  detention  in  prison 
for  debt."] 

(The  alterations  made  by  the  new  act  respecting  this  act  of 
bankruptcy,  are  printed  above  (p.  54f6»)  in  italics.  The  dause  now 
is  extendi  to  commitments  on  attachment  for  ncmpayment  of 
See  Ex  parte    money;  the  time  is  reduced  to  twenty-one  days;  and  the  clause 
R,\6B.  Rex      extends  to  persons  lying  in  prison  on  a  detainer  for  debt  after  a 
v.  Page,  commitment  for  any  other  cause.    This  last  alteration  removes 

1  Bro.  &  Bing.  all  doubt  whether  a  trader  committed  on  criminal  process,  and 

^5^^  such  commitment,  commits  an  act  of  bankruptcy  .y 

The  arrest  must  be  lawful,  and  therefore  an  arrest  by  an  ex- 
ecutor before  probate  is  not  within  the  act. 

yAn  arrest  upon  a  bond  before  the  day  of  payment,  in  order 
to  oblige  the  obligor  to  find  sureties  according  to  the  custom  of 
London^  seems  not  to  be  sufficient. 

A  penalty  due  tx>  the  crown  is  a  debt  within  the  statute;  and 
a  person  lying  in  prison  the  requisite  tirae^  being  unable  to  pay 
penalties  for  smu^ling,  commits  an  act  of  bankruptcy,  y 

The  statute  does  not  make  the  mere  being  arrested  an  act  of 
bankruptcy.  The  most  substantial  trader  is  liable  to  be  arrestect; 
but  the  presumption  of  insolvency  arises  from  his  lying  in  prison 
two  months,  without  being  able  to  get  bail ;  nor  will  this  pre- 
sumption be  obviated  by  a  mere  formal  bail  put  in  for  the  purpose 
of  changing  from  one  custody  to  another.  Where  bail  is  really 
put  in,  the  bankruptcy  only  relates  to  the  time  of  the  surrender ; 
but  when  it  is  only  a  formal  bail,  it  will  have  relation  to  the  first 
arrest.  Therefore,  a  man  arrested  in  Kent 9  and  brought  up  to 
Walter,  3  Lev.  London  to  be  bailed,  and  immediately  turned  over  to  the  King^s 
370  ^^^^  Bench  prison,  where  he  lay  two  months,  was  held  a  bankrupt 
479!  Rose  v.  fi'om  the  first  arrest.  In  a  case  where  a  man  was  ari'ested  oh 
Green,  1  Burr,  the  2d  of  May^  and  on  the  4th  of  May  was  charged  in  custody 
439.  IQDg  V.     with  that  and  another  action,  and  lay  in  prison  till  the  2d  of  Jti^ 

at  the  suit  of  the  first  plaintifi*,  when  he  was  discharged  out  of 
custotly  as  to  him,  and  continued  in  prison  at  the  suit  of  the 
second  plaintiff  till  the  6th  of  July :  the  court  held  diere  was 
plainly  an  act  of  bankruptcy  on  die  4th  of  May^  ^^latever  dis- 
pute there  might  be  as  to  its  being  a  bankruptcy  on  the  2d. 

It  has  in  one  case  been  determined,  that  lying  in  prison  two 
lunar  months  will  make  the  party  bankrupt  irom  the  time  of  tbe 
first  arrest;  and  though  the  cotn mission  was  taken  out  before  tUe 
two  months  [a)  expired,  yet  he  appearing  to  be  bankrupt  by  rela- 
tion to  a  time  before  the  suing  it  out,  it  was  held  sufficient. 

II  But  it  is  decided  on  the  construction  of  die  words  of  the  late 
act  (see  p.  546.),  that  the  act  of  bankruptcy  by  lying  in  prisou 
*twenty-one  days  does  not  relate  to  the  time  of  the  first  arrest 
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If  the  arrest  is  on  the  4th  Juiy^  the  act  of  bankruptcy  is  com-  3  ^^^  ^^^^ 

plete  on  the  24th.  |  Higgins  t.  ' 

M'Adam,  9  Youage  &  J.  1. 

Beif^  arrested  for  100/.  or  more,  just  debts,  shall  eseape  aid 
of  prison. 

iThe  alterations  made  by  the  language  of  the  new  statute  are  eG, 4.  c.  I6. 
printed  above(p.546.)in  italics.  By  this  statute,  any  amount  of  debt  §5. 
will  be  sufficient ;  whereas,  under  the  21  Jac.  1.  c.  19.  $  2.  it  must 
have  been  a  debt  of  100/.  or  upwards;  the  words  '^  committed- 
*'  or  detained  **  are  introduced ;  and  it  is  expressly  enacted,  that 
the  act  of  bankruptcy  shall  commence  **  from  the  time  of  the 
**  arrest,  commitment,  or  detention/'! 

The  act  clearly  intends  such  an  escape  as  shews  he  means  to 
run  away,  and  thereby  to  defeat  his  creditors;  it  must  be  an 
escape  against  the  will  of  the  sheriff;  for  a  man  shall  not  be 
made  a  criminal  where  he  has  not  the  least  criminal  intention  to 
disobey  any  law. 

Therefore,  a  man  who  was  arrested  in  Kent,  and  coming  to  |^^^^  ^^ 
town  in  custody  of  the  sheriff's  officer,  was  permitted  by  him  to  Green/l  Burr, 
call  at  his  attorney's  house  in  the  city,  and  from  thence  imme-  440. 
d lately  carried  to  the  judge's  chambers  in  obedience  to  a  habeas 
corpus,  was  held  not  to  have  escaped  in  the  sense  of  this  act  of 
parliament,  but  to  have  remained  substantially  in  custody  not- 
withstanding his  being  carried  into  another  county. 

•  ^DeclareUion  of  insolvency  JUed  at  the  bankrupt  office. — See  ^0.4.  c.  ici. 
the^ixth  section  of  the  statute  above  (p.  546,  547.).     The  object  £6. 
of  this  provision,  which  is  entirely  new,  is  to  enable  the  honest  Eden,B.L.55. 
trailer  who  believes  himself  insolvent,  or  who  has  not  the  pre- 
sent means  of  paying  his  debts,  to  effect  an  equal  distribution 
of  his  property  among  his  creditors.  I 

If  any  bankrupt,  after  issuing  any  commission  against  him,  pty  5  g.s.  c.30. 
to  the  person  who  sued  out  the  same,  or  otherwise  give  and  deliver  f  S4.  ||See  §  s. 
to  such  person,  goods  or  any  other  satisfaction  and  security  far  his  ®^**J®^®^ 
dd>t,  whereby  such  person  shall  privately  have  and  receive  more  in      ^^  m  * 
the  pound  in  respect  of  his  debt  than  the  other  creditors,  such  pay- 
ment of  money  shall  be  an  act  (f  bankruptcy. 
'    |The  alterations  made  as  to  this  act  of  bankruptcy  will  be 
found  printed  in  italics,  and  noticed  in  the  margin  above  (p.547.X 

Under  the  former  act  it  was  held,  that  giving  security  to  a  5Vjw.»49. 
Creditor  who  had  struck  a  docket  against  the  trader,  was  not  j  pJ^^^goY, 
within  the  statute  if  a  commission  had  not  issued ;  though  Lord  ' 

Bosdyn  and  Lord  Eldon  agreed  that  it  was  within  the  mischief 
intended  to  be  remedied.  Accordingly,  the  new  statute  sobstH 
sutes  striking  the  docket  for  issuing  of  the  commission. 

By  the  new  act  the  Lord  Chancellor  is  empowered  either  to 
declare  any  such  commission  issued,  or  docket  struck  to  be 
Talid,  and  direct  it  to  be  proceeded  in,  or  to  order  it  to  be 
Superseded ;  whereas  under  the  5  G^  2.  c  30.  $  24.  it  seems  that 
such  commission  must  necessarily  have  been  superseded. 

Whije  such  commission  remains  unsuperseded  by  the  Lord  ^.^®}^/* 
Chancellor,  it  cannot  be  disputed  in  a^  court  of  law,  on  the.  ? r^  |£^io5 
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ground  of  the  money  or  security  given  by  the  trader  to  the 
creditor  contrary  to  the  statute. 

Filing  a  petition  to  take  the  benefit  of  the  Insolvent  Act. — 

This  act  ol    bankruptcy  is  not  specified  in  the  bankrupt  act, 

but  it  is  made  one  by  the  late  insolvent  act  7  G.  4.  c  57.  (IS. 

Acts  of  bankruptcy  by  traders  having  privilege  of  parliament, — 

cG.  4.  c.  16.     By  §  9.  of  the  new  act  if  any  such  trader  having  privilege  of 

$  ^*  parliament  shall  commit  any  of  the  aforesaid  acts  of  bankrupteyf 

a  commission  may  issue  against  him,  and  the  commissioners  and 
all  persons  acting  under  such  commission,  may  proceed  as  against 
other  bankrupts,  but  such  person  shall  not  be  arrested  or  im- 
prisoned during  the  time  of  such  privil^e,  except  in  cases  hereby 
made  felony* 
§  30.  And  if  any  creditor  of  such  trader  having  privilege  of  parlia- 

ment, to  such  amount  as  b  requisite  to  su{^rt  a  commlssioo, 
shall  file  an  afiidavit  in  any  court  of  record  at  Westminster^  that 
such  debt  is  justly  due  to  him,  and  that  such  debtor,  as  he 
verily  believes,  is  such  trader  as  aforesaid,  and  sue  out  of  the 
same  court  a  summons,  or  an  original  bill  and  summons  against 
such  trader,  and  serve  him  with  a  copy,  if  such  trader  shiul  not 
within  one  calendar  month  after  personal  service  of  such  sum* 
mons,  pay,  secure,  or  compound  for  such  debt  to  the  sati»- 
faction  of  such  creditor,  or  enter  into  a  bond  in  such  sum,  and 
with  two  sureties,  as  any  of  the  judges  of  the  court  shall  v^ 
prove  of,  to  pay  such  sum  as  shall  be  recovered  in  such  action, 
together  with  costs,  and  within  one  calendar  month  next  after 
personal  service  of  such  summons,  cause  an  appearance  to  be 
entered  to  such  action  in  the  proper  court,  every  such  trader 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy  fix>m 
the  time  of  the  service  of  such  summons^  and  any  creditor  of 
such  trader  to  such  amount  as  aforesaid,  may  sue  out  a  com- 
mission against  him,  and  proceed  as  against  other  bankrupts. 
$  n«  And  if  any  decree  or  order  shall  have  been  pronounced  in 

any  court  of  equity,  or  any  order  made  in  bankruptcy  or  lunacy 
against  any  such  trader,  having  privilq^e^  to  pay  any  money,  and 
such  trader  shall  disobey,  the  same  having  been  duly  served,  the 
person  entitled  to  receive  such  sum  or  interested  in  mforcing  the 
payment  thereof  may  apply  to  the  eourt  to  fix  a  peremptory  dav 
for  the  payment,  which  shall  accordinghr  be  fixed;  and  if  suca 
trader,  beinff  personally  served  with  sudi  last-mentioned  order 
eight  days  before  the  day  therein  appointed  for  payment  of 
such  money,  shall  neglect  to  pay  the  same^  he  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  from  the  time  of  the 
service,  and  any  such  creditor  may  sue  out  a  commission  against 
him,  and  proceed  as  agunst  other  bankrupts.  | 
Vernon  t.  In  an  action  brought  acainst  the  defendants  (one  of  whom  had 

Hankey,  Irofi.  been  a  co-assignee  with  Die  plaintiff,  and  removed  for  the  pur- 
Ser  TrinT  P^^e)  to  recover  the  proceeds  of  a  variety  of  articles,  amounting 
Term,  27  G.  5.  ^  upwards  of  6000/.,  which  had  been  assigned  to  them  bv 
l|See tffi/>»  the  bankrupt,  after  several  acts  of  bankruptcy;  BvUer  J.  said, 
p.53r.a8  to     there  have  been  three  points  made  in  this  case;  Ist,  Whether 
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by  the  leaving  her  house,  Mrs.  Tyler  intended  to  delay  her  these  acts  of 
creditors.    2dly,  Wheth^  the  leaving  of  the  kingdom  without  bankrupUy-R 
such  intention,  but  whereby  in  &ct  creditors  are  delayed,  be  an 
act  of  bankruptcy,     ddly,  As  to  the  composition  with  Mr. 
T^ackety.     Tliey  are  all  points  of  general  consequence  and  im- 
portance.    The  first  is  a  question  of  fact,  and  it  is  for  you  to 
say  what  you  think  was  Mrs.  T^ler^s  intention  when  she  lefl 
her  house :  she  knew  that  a  ffreat  number  of  bills  were  soon  to 
become  due,  and  bad  not  made  any  provision  for  the  payment  of 
them  ;  besides,  the  affidavit  of  the  defendant  for  the  purpose  of 
himself  taking  out  a  commission  is  very  strong,  and  shews  you 
what  he  thought  at  the  time.     I  remember  a  case  about  fourteen 
years  ago,  in  which  Lord  Mansfield  held  such  an  affidavit  con- 
clusive evidence  against  the  defendant,  and  upon  application  to 
the  court,  though  it  was  said  not  to  be  conclusive,  the  judges 
were  all  of  opinion,  that  it  was  primd  facie  evidence  against 
such  person  disputing  the  bankruptcy  he  had  sworn  to. 

2dly,  As  to  the  going  abroad,  there  cannot  be  any  doubt  that 
Mrs.  T\f1er'%  creditors  were  thereby  delayed ;  but  it  is  said,  that 
it  is  not  sufficient  unless  the  going  was  with  an  intention  to  delay 
them,  and  that  the  bankrupt  went  to  Calais  merely  to  avoid  an 
impending  prosecution.     The  law  upon  this  subject  is  estab- 
lished by  JVoodier^s  case,  which  happened  in  1739,  and  was  not 
so  strong  a  case  as  this,  for  he  had  more  ground  for  his  appre- 
hension, havinj^  killed  his  wife.     The  point,  indeed,  has  never 
been  neatly  bemre  the  court  since  that  time ;  but  that  case  has 
always  been  considered,  and  acted  upon  as  good  law.     And  at 
this  titne,  without  examining  into  the  expedience  of  that  de- 
cision, I  should  be  extremely  averse  to  overrule  it.     For  as  you 
have  often  heard  it  observed  from  this  seat,  certainty  and  uni- 
formity of  decision  are,  in  matters  of  this  sort,  of  much  more 
material  consequence  than  the  establishment  of  a  rule  one  way 
or  the  other.     Sdly,  It  appears  from  Mr.  Ward's  evidence,  that 
Thackery  had  sued  out  a  commission  which  was  sealed  on  the 
13th  of  May^  and  that  on  the  19th,  in  the  presence  of  one  of 
the  defendants,  he  ^eed  upon  Mrs.  TyW^  paying  him  200/., 
and  giving  security  for  the  remainder  of  his  debt,  that  the  com- 
mission should  die  away.     This  is  expressly  made  an  act  of 
bankruptcy  by  the  5  G.  3.  c.  30.  $  24.     The  assignment  then 
made  to  the  defendants,  being  subsequent  to  those  acts  of  bank« 
ruptcy,  there  cannot  be  any  doubt  of  the  plaintiiTs  title  to  r&< 
cover.     The  jury  found  a  verdict  for  the  plaintiff. 

The  legislature  having  by  positive  laws  declared  what  acta  Cole  v.  Danes, 
shall  be  considered  as  criterions  of  insolvency  or  fraud  whereon  *  ^'^X")j- 
to  ground  a  commission,  none  other  can  be  admitted  by  infer-  pri^4o.Vack- 
ence  or  analogy.     Therefore,  it  is  not  an  act  of  bankruptcy  for  a  enham'v. 
trader  secretly  to  convey  his  goods  out  of  his  house  and  conceal  Blan,  Select 
them  to  prevent  their  being  taken  in  execution ;  nor  to  give  ^®*^  ^"  ^^*° 
money  for  notice  when  a  writ  shall  come  into  the  sheriff's  office ;  ^®'^'     ' 
nor  for  a  banker  to  refuse  payment,  if  he  appears,  and  keeps  his 
shop  open.] 
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Philipfl  ▼.  II  "^b^^^  a  trader  committed  an  act  of  bankruptcy  in  HAirch 

Hopwood,  18259  on  which  a  commission  might  have  issued  on  the  statutes 
10  Barn.  &  C.   f}^^^  jj^  force,  and  on  the  1st  of  May  those  statutes  were  repealed, 

9  Barn.  &*C.  *^^  ^^  ^^^  ^^  ^^  ^^H  ^^  repealing  act  was  repealed,  and  the 
750.  4  Bing.  former  acts  thereby  revived,  and  in  Jvly  a  commission  issued ; 
si'i.  it  was  held  to  be  supported  by  the  act  of  bankruptcy  in  MaT$ii\ 

(B)  Of  the  Commission  of  Bankrupt ;  and  herein  of 
the  Creditors  who  may  obtain  it,  and  what  they  are 
to  do  previous  thereto* 

(a)  For  if  nHHE  commission  of  bankrupt,  which  ams  the  commissioners 

thaTsucira"^  with  all  the  power  they  are  to  exercise  over  the  bankmpt 

one  is  a  bank-  ^i^d  his  estate,  is  to  be  granted  by  the  Lord  ChanceUor,  Lord 

rupt,  yet  a  Keeper,  or  Commbsioners  of  the  Great  Seal,  on  the  applieation 

commission  of  creditors  only  (a) ;  and  this  is  a  matter  not  discretionary,  but 

out  a  petition  from  the  creditors  for  that  purpose,  [supported  by  a  proper  affidavit  of  the  debt. 

5  G.  2.  c.  50.  But  such  affidavit  need  not  state  the  particulars  by  which  the  bankrupt  becomes 
indebted.  Ex  parte  Ward,  1  Atk.  153.]  2  Chan.  Ca.  190.  (fi)  As  if  the  words  of  the  act 
had  been,  shall  or  ought  to  grant.  Vem.  159.  2  Chan.  Ca.  191.  ||17  Yes.  513.  r  Roitf 
Ca.  220.|| 

6G.4.  c.16.  II  The  6  G.  4.  c.  16.  $  12.  enacts,  <^  that  the  Lord  ChanceDbr 
§  i<*  *^  shall  have  power,  upon  petition  made  to  him  in  wridng  against 

"  any  trader  having  committed  any  act  of  bankruptcy,  by  any 
^  creditor  or  creditors  of  such  trader,  by  commission  under  the 
<<  great  seal,  to  appoint  such  persons  as  to  him  shall  seem  fit, 
'^  who  shall,  by  virtue  of  this  act  and  of  such  commission,  have 
'^  full  power  and  authority  to  take  such  order  and  direction, 
*^  with  the  body  of  such  bankrupt,  as  herein«after  mentioned,  as 
<<  also  with  all  his  lands,  tenements,  and  hereditaments,  both 
*^  within  this  realm  and  abroad,  as  well  copy  or  customanr-hold 
^^  as  freehold,  which  he  shall  have  in  his  own  right  before  he 
^'  became  bankrupt,  as  also  with  all  such  interest  in  any  such 
f*  lands,  tenements  and  hereditaments  as  such  bankrupt  may 
<<  lawfully  depart  with  all,  and  with  all  his  money,  fises,  offices,  an« 
'*  nuities,  goods,  chattels,  wares,  merchandize,  and  debts,  wfaere- 
'<  soever  they  may  be  found  or  known,  and  to  make  sale  thereof 
*'  in  manner  herein-after  mentioned,  or  otherwise  order  the 
^*  same  for  satisfaction  and  payment  of  the  creditors  of  the  said 
••  bankrupt 

6  G.  4.  c.  16.  ««  And  be  it  enacted,  that  the  petitioning  creditor  shall,  be- 
^  ^^'  ^  fore  any  commission  be  granted,  make  an  affidavit  in  writing 

"  before  a  mastet  ordinary  or  extraordinary  in  Chancery  (which 
**  shall  be  filed  with  the  proper  officer),  of  the  truth  of  such  his 
**  or  their  respective  debt  or  debts,  and  shall  likewise  mve  bond 
^*  to  the  Lord  Chancellor  in  the  penalty  of  two  hundred  pounds, 
^^  to  be  conditioned  for  proving  his  or  their  debt  or  debts,  as 
*'  well  before  the  commissioners  as  upon  any  trial  at  law,  iri 
<^  case  the  due  issuing  forth  of  the  commission  be  contested, 
"  and  also  for  proving  the  party  to  have  committed  an  aet  of 

«  bankruptcy 
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*'  baokrnpunr  at  tbe  time  of  taking  oot  such  oomnusrioD,  and 

<<  to  propeed  on  such  commission ;  bnt  if  such  debt  or  debts 

''  shall  not  be  really  due,  or  if  after  such  commission  taken  out  it 

^^  be  not  proved  that  the  party  had  committed  an  act  of  bank- 

*^  ruptcy  at  the  time  of  the  issuing  of  the  commission,  and  it  shall 

*^  also  appear  that  such  commission  was  taken  out  fraudulently 

*'  or  maliciously,  the  Lord  Chancellor  shall  and  may,  upon  pe- 

'^  tition  of  tbe  party  or  parties  against  whom  the  commission  was 

''  so  taken  out  (a),  examine  into  the  same,  and  order  satisfiiction  (a)  Instead  of 

*'  to  be  made  to  him  or  them  for  the  damages  by  him  or  them  **  party  ^ 

**  sustained,  and  for  the  better  recovery  thereof,  may  assign  S"^®^'*'* 

^'  such  bond  or  bonds  to  the  party  or  parties  so  petiticming,  who 

<<  may  sue  for  the  same  in  his  and  their  name  or  names* 

'^  And  be  it  enacted,  that  no  such  commission  shall  be  issned  6  G.  4.  c.  is. 
**  unless  the  single  debt  of  such  creditor,  or  of  two  or  more  per-  §  ^^* 

sons  being  partners  petitioning  for  the  same,  shall  amount  to 

one  hundred  pounds  or  upwards,  or  unless  the  debt  of  two 
'^  creditors  so  petitioning  shall  amount  to  one  hundred  and 
*'  fifty  pounds  or  upwards,  or  unless  the  debt  of  three  or  more 
**  cr^tors  so  petitioning  shall  amount  to  two  hundred  pounds 
**  or  upwards;  and  that  every  person  who  has  given  credit 
**  to  any  trader  upon  valuable  consideration,  for  any  snm  pay- 
^^  able  at  a  certain  time,  which  time  shall  not  have  arrived  when 
^'  such  trader  committed  an  act  of  bankruptcy,  may  so  petition 
^*  or  join  in  petitioning  as  aforesaid,  whether  he  sliall  have  any 
''  security  in  writing  or  otherwise  for  such  sum  or  not. 

Formerly  it  was  necessary  that  a  joint  commission  should  3TennR.iS9. 
include  all  the  ostensible  members  of  a  firm,  for  the  commission  4  Ves.  16S. 
must  either  be  joint  or  several.;  but  by  the  present  act  it  is  pro-  f  ?g**  *^*  1^ 
vided,  that  any  creditor  or  creditors,  whose  debts  are  su£Bcient  x  17/ 
to  entitle  him  to  petition  for  a  commission  against  all  the  part- 
ners of  any  firm,  may  petition  for  a  commission  against  any  one 
or  more  of  them ;  and  in  every  commission  against  two  or  more 
persons,  it  shall  be  lawful  for  the  Lord  Chancellor  to  supersede 
such  commission  as  to  one  or  more  of  such  persons ;  and  the 
▼alidity  of  such  commission  shall  not  be  thereby  affected  as  to 
any  other  of  such  persons.  I 

[If  a  creditor  has  his  debtor  in  execution,  he  cannot  petition  Goddard  v. 
for  a  commission  of  bankruptcy ;  for  the  body  of  the  debtor  being  YjJ°*^®'JS?" 
in  execution,  is  a  satisfaction  of  the  debt  in  point  of  law.    There-  ^^j*  Bamab/t 
fore,  where  a  commission  had  issued  on  the  petition  of  a  ere-  cas^  s  Stnu 
dltor,  who  had  the  bankrupt  in  execution,  it  was  upon  that  659.  {See 
account  superseded.  ^^.  ^* 

4  Esp,  194.    A  creditor,  whose  debt  is  omitted  in  an  insolvent  debtor's  schedule,  may  sue  cut 
a  commission  on  such  debt  against  the  insolvent,   fi  Glyn  &  Ja.  6S.  and  see  4  Bam.  &  A.  3S6J^ 

Nor  has  the  petitioning  creditor  the  ordinary  election  to  sue  Ejc  parte 
the  bankrupt  at  law,  or  come  under  the  commission ;  for  if  he  Lewes,  1  Aik. 
were  to  elect  to  proceed  at  law,  the  commission  must  be  supers  ^^^* 
seded,  which  would  affect  those  creditors  who  had  proved  diebts 
under  it,  and  this  incapacity  of  the  petitioning  creditor  to  sue  the 
bankrupt  extends  to  other  cases  in  whicb^common  creditors  are 

not 
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Patenon,         of  a  trader  cannot  be  petitioning  creditors,  until  an  account  i» 

1  Stark.  144^     settled  and  the  partnership  determined ;  but  if  the  debt  does  not 
NolLes  ^         ^^  ^^^  ^^  ^^®  partnership  transactions  they  niay*| 

2  Mont.  B.L.  148.;  and  see  1  Grow.  17. 

Heylor  V.  Hall>  [1^  &  tradesman  becomes  security  for  another,  it  creates  such  a 
Palm.  335.        debt  that  the  creditor  may  take  out  a  commission. 

So  a  solicitor's  bill  for  fees  will  support  a  commission :  and 
notwithstanding  an  order  obtained  that  the  bill  should  be  taxed 
by  a  master,  and  all  proceedings  at  law  in  the  mean  time  stayed; 
Mofidy  37.  ^  ^^^  solicitor  whilst  the  bill  is  under  taxation,  sues  out  a  com- 
mission of  bankrupt  against  his  client,  it  has  in  one  case  been 
determined  to  be  no  contempt,  nor  a  sufficient  cause  to  supersede 
the  commission,  because  the  order  of  reference  extends  only  to  the 
bringing  of  actions,  and  the  common  and  ordinary  proceedings.] 
Ejp  parte  B  And  a  debt  upon  an  attbmejr's  bill  is  sufficient  to  ground  a 

Sutton,  commission,  though  the  bill  has  not  been  signed  and  ddirered 

1 1  Yes.  1 65.      according  to  the  statute. 

Ex  parte  But  the  bankrupt  or  any  creditor  may  have  the  bill  taxed, 

Steele,  16  Yes.  provided  die  bankrupt  at  the  time  of  his  bankruptcy  was  not  oon- 

1  Rose,  318.    Ex  parte  Prideaux,  1  Glyn  &  Jam.  28. 

Ex  parte  [The  executor  of  a  bankrupt,  unless  the  commission  against 

Goodwin,         his  testator  has  been  superseded,  cannot  take  out  a  commission 

1  Atk.  100.  for  a  debt  due  to  the  testator ;  because  the  debt  vested  in  his 
\\Qu.  WheUicr  agsjcrnees,  and  consequently  the  executor  is  not  entitled  to  be  the 

an  uncertin-  ^P.     .  t*      •?  '^ 

cated  bank-       petiUomng  creditor.] 

nipt  can  petition  where  his  asngnees  make  no  claim.    2  Rose,  230.|| 

Rogers  v.  ||  An  executor  may  sue  out  a  commission  on  a  debt  due  to  him 

"^  T^^'t  147     ^  executor,  although  his  probate  at  the  time  of  the  oommissioa 

2  Mmh.  426.   ^^  ^^^  ^  sufficient  stamp,  provided  he  afterwards  obtain  one. 

The  secretary  of  a  company  authorized  by  act  of  parliament  to  sue  and  be  sued  in  the  name  of 
their  secretary,  cannot  sue  out  a  commission  of  bankrupt  on  a  debt  due  to  the  company, 
Quthrie  v.  Fisk,  3  Barn.  &  C.  17S. 

Ex  parte  And  he  may  sue  it  out  before  he  has  obtained  probate^  if  be 

Paddy,  afterwards  obtains  one  before  the  adjudication  of  the  oommis** 

3Madd.24i.  gioners ;  for  the  probate  has  relation  back  to  the  testator's  death. 
Ex  parte  As  the  husband  cannot  sue  alone  for  a  debt  due  to  the  wife 

es,  7  Yin.  ^^  ^^^o,  so  he  cannot  without  her  sue  out  a  commission  oa  such 


Ex  VI 
Staple 


^'-  ^^-  a  debt 

^  And  this  whether  the  debt  be  due  to  the  wife  as  executrix  or 

Wkter  ^Dav.    administratrix,  or  due  to  her  in  her  own  right 
464.   Rumsey  v.  Oeorge,  1  Maule  ft  S.  176. 

M'Ndlage  t.  But  where  a  woman  is  payee  of  a  note  or  bill  of  exdiange^ 
Hollowav,  payable  to  her  or  her  order,  as  such  note  or  bill  vests  absolutely 
Iti^^x  parte  ^"  ^^®  husband,  by  the  marriage,  he  may  alone  sue  out  a  com- 
Barber,  mission  of  bankrupt  upon  it ;  it  being  a  chattel  personal,  not  a 

1  Glyn  ft  Ja.  u  mere  chose  in  action* 

Sadler  v.  A  factor  who  sells  goods  of  his  principal,  in  his  own  name, 

I,«eigb,4Camp.  though  not  under  a  del  credere  commission,  is  a  good  petitioning 
^^^*  ,  creditor  against  the  purchaser,  until  the  principal  has  intenrenea 

and  ogreed  to  take  the  purchaser  as-hb  debtor. 
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If  a  bill  is  drawn  on  an  infant,  a^d  he  accept  it  after  be  b  of  Steremr  Jack* 
.ge.  d»  ««,p««.  fo™.  .  good  p«iUo„i:rS«Uu.^.  debt        ^  ."-^ 

An  infant  cannot  be  a  petitioning  creditor,  because  he  cannot  ExpaHe  Bar- 
cive  a  valid  bond  to  the  iLord  Chancellor.  ^^%  3  Ves, 

A  person  voluntarily  residing  and  carrying  on  trade  in  an  M'Connellv. 

enemy's  country,  cannot  be  a  petitioning  creditor;  for  this  is  an  Hector,  s  Bos. 

adherence  to  the  king's  enemies,  and  such  person  cannot  sue  in  &  ^^  ^  la- 
this country. 

But  where  a  party  in  ignorance  of  a  declaration  of  war,  went  Roberts  r. 

to  the  hostUe  country,  and  it  did  not  appear  that  his  residence  Hardy, 

there  was  voluntary,   and  he  did  not  trade  there,  the  court  sMaule&S. 

thought  that  the  residence,  under  such  circumstances,  did  not  ^^' 
affect  his  debt. 

And  a  residence  in  an  enemy's  country,  for  the  fair  purposes  Ex  parte  ^b^- 

of  trade,   under  a  licence,  will  not  invalidate  the  debt  of  the  lehoie,  i  Rose, 

petitionii^  creditor.  271 . ;  and  see 

*^  ^  1  Camp.  488. 

A  debt  may  be  the  foundation  of  a  commission,  though  the  Jellis  t. 
debtor  is  discharged  under  the  insolvent  debtor's  act,  and  has  JgJJ^^^  J^ 
included  die  debt  in  his  schedule;   for  it  is  not  thereby  ex-  s56.Qii.Whe- 
ttnguished.  ther  such  a 

commisrion  would  be  superseded  ?  and  see  S  Glyn  &  Ja.  68. 

A  debt  payable  to  the  creditor  only  on  a  certain  contingency,  ExpariePe^ 
cannot  be  the  foundation  of  a  commission,  notwithstanding  that  1  Glyn&J. 
a  security  be  given  for  it  which  is  absolute  in  its  form.  ^^* 

If  two  persons  exchange  acceptances,  and  before  the  bills  be-  Sarret  t.  Aus- 
come  due  one  commits  an  act  of  bankruptcy,  there  is  not  such  *^°»  ^Zl'*"**' 
a  debt  due  from  hun  to  the  other  as  will  support  a  commission,     f  ^^qq  97. 

A  verdict  for  damages  in  an  action  of  special  assumpsit  does  Ex  parte 
not  constitute  a  good  petitioning  creditor's  debt,  before  judgment  Chw-les, 
is  actually  signed;  and  therefore  if  the  act  of  bankruptcy  occur  {4^^*^ 
between  the  verdict  and  judgment,  such  debt  will  not  support  a  o?erruliag 
commission.  I  Longford  v. 

Ellis,  1  H.  Black.  S9.ffa<d;  and  wtepoH. 

[A  debt  due  from  a  partnership  is  a  legal  debt  to  support  a  e^  parte 
separate  commission.  Cnsp,  1  Atk. 

134.  Co.  Bankrupt  Lav^s,  20. 

A  sum  awarded  by  arbitrators  will  support  a  commission  not-  ■^'f^  J;"*" 
withstanding  a  bill  filed  to  set  aside  the  award ;  for  the  aibitra-  S^j   A  jj^ 
tien  bond  is  a  debt  at  law,  and  binds  the  parties,  until  it  is  set  due  for  taxed 
aside  for  corruption  or  partiality,  S^c.     And  if  a  bill  filed  were  a  costs  on  a 
foundation  to  supersede  the  bond,  a  person  by  filing  a  bill  might  judgnien^  as 

at  once  frustrate  the  effect  of  the  award.  !1!!I!!?»  :-"««* 

nonsuit,  18  not 

sufficient,  at  least  if  the  bankrupt  has  been  attached.    1  Mont.  &  Mac.  962.|| 
A  creditor,  before  the  party  entered  into  trade,  may  on  ac-  ^"**^^®{L^"  j 
count  of  such  debt  sue  out  a  commission,  but  a  creditor  for  a  fss^'l^eot 
debt  contracted  after  leaving  off  trade,  cannot     But  when  a  y^  MiUs,^^ 
commission  is  sued  out,  those  creditors  who  have  become  such  i8Mod.i59. 
since  the  party  quitted  trade  may  come  in  and  share  the  dividend  1  Ld*  Raym. 

With 
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Cotton    ^^  those  who  were  creditors  before  or  daring  the  trading,  pro- 
V.  Daintry,       vlded  they  are  not  barred  by  a  prior  act  of  bankruptcy .3 
1  Sid.  411.  1  Ventr.29. 

Dawe  V.  g  A  simple  contract  debt  contracted  in  trade  is  not  so  far  cx- 

P  *ftk*»'^cr  64  •  tinguished  by  a  bond  given  for  it  by  the  debtor  after  quitting 
and  see  s  Stra.'  trade,  as  to  prevent  a  commission  being  founded  on  it 

1042. 

Meegott  T.  If  a  trader  owing  100^  in  trade,  become  indebted  to  the  same 

MiUis  Ld.         creditor  in  100/.  more  after  quitting  trade,  and  then  pay  lOOL 
Raym.ssT.       without  expressing  on  what  account,  a  commission  cannot  be 
Bubject  of  ap-    ^^^^  ^^  the  old  debt;  for  it  is  to  be  presumed  the  100/.  was 
propriation  of  paid  on  that  account! 
general  payments,  tit.  ObSgationf  Vol.  V.  p.  8S8.,  noie» 

Ex  parte  [A  creditor  by  bond  payable  at  ajidure  d^^^f^  having  sued  out  a 

Mackeniefl0»  commission  of  bankruptcy  before  the  time  of  payment.  Lord 
iP.Wmt.260.  Chancellor  PatA^  oraered  it  to  be  superseded,  because  the 
^meTidth  DAoney  was  not  then  due :  but  this,  though  good  law  at  the  time 
June  1719,  ^  the  decision,  has  since  been  altered  by  the  5  G.  2.  c  dO.  1 22. 
iP.Wmf.6io.  which  extends  to  all  sorts  of  bonds  and  securities  given  on  good 
Swaine  ^•^•"  consideration  for  the  payment  of  money,  notwithstanding  the 
mi.^Mton   preamble  speaks  only  of  bonds  given  for  goods  in  trade.] 

V.  Whiffen,  0  Wils.  17.  The  statute  extends  to  goods  sold  on  credit.  Cockran  v.  Lore,  at 
NL IM.  cor.  Ld.  Kenyouy  sd  June  1790.  QBut  see  Price  v.  Nixon,  5  Taunt,  338.  Parsloe  t. 
Deaiiove,  4  East,  4984 

Ex  parte  ||  Where  a  trader  drew  a  bill  for  valuable  consideration  in  favour 

^Si^^^A  ALL  ^^  ^^^  afterwards  committed  an  act  of  bankruptcy,  before  the 
4  iiani. «         j^jjj  ^^^^^^  j^g^  ^j,  |j^ J  \iQ^ii  presented  for  acceptance,  A»  was  held 

to  have  a  good  petitioning  creditor's  debt,  though  it  appeared 
that,  subsequent  to  the  commission  issuing,  the  bill  had  been  paid 
by  the  acceptors ;  for  the  commissioners,  and  those  acting  under 
them,  could  not  know  that  the  bill  would  be  paid,  and  could  not 
be  made  trespassers  by  an  en  post  facto  payment  by  a  third  party, 
which  they  could  not  foresee. 

Under  the  former  statutes,  a  debt  contracted  before  the  act  of 

bankruptcy  but  payable  afterwards,  was  not  sufficient  to  support 

a  commission,  unless  there  was  a  security  in  writing.     Bat  the 

6  G.4.  c.  16.     present  statute  enacts,  ^^  that  every  person  who  has  given  credit 

§  15.  c(  ^  auy  trader  upon  valuable  consideration,  for  any  sum  payable 

^  at  a  certain  time,  whicb  time  shall  not  have  airived  when 
^*  such  trader  committed  an  act  of  bankiijptcy^  mi^  so  petidoD, 
<*  or  join  in  petitioning  as  aforesaid^  whether  he  shall  have  awf 
^^  security  in  writi9ig  or  otherwise^  Jbr  such  sum  or  noL^'l^ 

If  the  debt  of  the  petitioning  creditor  appears  to  have  been 
contracted  subsequent  to  a  secret  act  of  bcmkruptcy  committed 
by  the  trader,  no  commission  ought  to  be  eranted  upon  his 
petition.     Accordingly,   where  it  appeared  that  a  man  was  a 
Tomsv.  Myt-   bankrupt  in  January  1724,  and  the  debt  of  the  petitioning 
ton,  sBtra.       creditor  was  a  note  dated  in  September  1725^  it  was  holden  to  be 
'**•  a  void  commission.     But  if  a  debt  originally  upon  a  simple  con- 

tract were  extinguished  by  the  creditor's  accepting  a  bond  after 

4mVm«>  y.       a  secret  act  of  bankruptcy,  it  shall  not  operate  as  an  extinguish- 
ment 
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ment  of  the  simple  contrftct,  bo  as  to  depme  the  creditor  of  his  aendon, 

right  to  petition.]  aStra.  104«, 

y  Nor  if  the  creditor,  subsequent  to  the  act  of  bankruptcy,  Bryant  v.  Wi- 

obtain  a  judgment  at  law  against  the  debtor,  will  such  judg-  ^^^^^  ^  Maule 

ment  extin^ish  the  simple  contract  debt,  so  as  to  prevent  the  *®'  **^* 
creditor  petitioning.  || 

[This  necessity  of  the  pedtioning  creditor  having  a  legal  debt 
due  before  any  act  of  bankruptcy,  seems  also  to  be  tacidy  ad- 
mitted by  the  reasoning  of  the  judges  in  several  cases,  where  a 
question  has  arisen.  Whether  an  iimorsee  of  a  note  given  before, 
but  indorsed  after  a  secret  act  of  bankruptcy,  is  entided  to  be  a 

pedtioning  creditor  ?  Such  a  creditor  is  allowed  to  petition,  be-  Ex  parte  Tbo- 

cause  he  stands  in  the  place  of  the  indorser,  and  the  debt  is  not  mas,  i  Atk.75. 

created  by  the  indorsement,  but  by  the  making  of  the  note  which  *  ^^'  ^*^' 

was  before  the  bankruptcy.     The  authority  of  these  cases,  and  Bingley  v. 


case  a  note  was  given  by  the  bankrupt  m  jamuiry^  and  it  be-  Co  Bankmot 
came  due  in  June.    The  act  of  bankruptcy  was  in  October  fixllow-  j^^g^  24. 
ing,  and  the  indorsement  in  Naoember.    The  indorsee  of  the  note 
was  petitioning  creditor,  and  sued  out  the  commission.    It  was 
contended,  that  at  the  time  of  the  bankruptcy  the  peddoning 
creditor  had  no  debt,  and  therefisre  die  commission  could  not  be 
supported.     The  court  observed,  that  this  was  a  case  in  which 
the  law  of  Er^land  allowed  the  assignment  of  a  chose  in  acdon. 
The  debt  payable  to  J3.  is  assigned  to  D.    The  ooDseqnence  is, 
that  the  assignment  relates  to  the  original  debt,  and  the  assignee 
stands  in  his  place.    That  tlie  indorsee  always  oame  in  under 
the  commission,  because  the  indorsement  relates  to  the  original  (')  ^  ^^^ 
debt.    That  it  stood  thus  upon  principle,  and  the  cases  are  clear,  ^^  oSuy^ 
explicit,  and  positive^  and  of  the  highest  nature.     The  case  in  Ward,  Ca.* 
the  Common  Pleas  (a)  is  a  solemn  opinion  of  the  whole  court.  temp.Talb. 
They  therefore  held  the  commission  valid.]  ^^^* 

llBut  the  bill  or  note  miist  be  endorsed  to  the  petitioning  Rose  v  Row- 
creditor  previous  to  the  issuing  of  the  commission.  ^^^  *  Camp. 

The  doctrine  that  the  petitbning  creditor's  debt  must  be  eih  Donoran  ▼. 
isting  prior  to  the  act  of  bankruptcy,  gave  rise  to  setting  up  a  Diiff,  9  East, 
prior  debt  and  act  of  bankruptcy  to  defeat  a  commissioD.  ^oc^h  S2.  Biyant  v. 
it  was  not  aUowed  to  the  bankrupt  to  resist  a  commission  on  this  ^^^<>  g 
ground,  yet  a  debtor  to  the  estate  might  make  this  defence*  is?.^  Rote^* 

18.;  and  0ee€ook%B.L.  526. 

The  present  statute  enacts  by  section  19.  *^  that  no  commission  6G.4.  c.  i#. 
"  shall  be  deemed  invalid,  by  reason  of  any  act  or  acts  of  bank-  ^  ^^' 

ruptcy  prior  to  the  debt  or  debts  of  the  petitioning  creditor  or 

creditors,  or  any  of  them,  provided  there  be  a  sufficient  act 
'^  of  bankruptcy  subsequent  to  such  debt  or  debts.'' 

And  by  the  18th  section  it  is  enacted,  that  if  after  adjudicar         §  ig. 
tion  the  aebt  of  the  pedtioning  creditor  shall  be  found  insufli-  (a)  See  Mus* 
cient  {a)  to  support  the  commission,  the  Lord  Chancellor,  on  the  ^®"  J\^S!S^ 
application  of  any  other  creditor,  haviqg  proved  a  debt  snffi-  2x- 153.    ** 

cient 
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(a)  See  Es 
parte  Kirby, 
1  Mont  ft 
Mac.  440. 


Brown  T. 
ChapmOy 
S  Burr*  1418. 


The  section      dent  to  support  thecomrnission,  may  order  the  commisaon  to  be 
•poliet  not       proceeded  with,  provided  such  debt  has  been  incurred  not  an- 
of  icfid^^     terior  to  the  debt  of  the  petitioning  creditor. 
In  amount,  but  to  any  original  defect  in  the  nature  of  the  petitioning  creditor^!  debt.  1  Mont, 
ft  Mac.  99.;  andfeeSGTynftJa.l5i; 

{  90.  And  by  section  20.  the  Lord  Chancellor  is  empowered  to 

direct  an  auxiliary  commission  to  issue  for  proof  of  debts  under 
20l.f  and  for  the  examination  of  witnesses  (a)  on  oath,  or  for  either 
of  such  purposes ;  and  the  commissioners  in  such  commission 
shall  possess  the  same  powers  to  compel  the  attendance  of  and 
to  examine  witnesses,  and  to  enforce  the  production  of  book% 
papers,  and  writings,  as  are  possessed  by  the  commissioners 
unaer  the  original  commission.  || 

[Notwithstanding  the  stat.  5  G«  2.  has  provided  a  remedy  (a) 
_  against  maliciously  suing  out  commissions  of  bankrupt,  yet  it  is 

Bonham'icaie,  holden  not  to  take  away  the  common  law  remedy  by  an  actiou 
silep.ifi.       for  damages,  but  that  the  party  may  proceed  at  law  to  obtain 
K')^'^'^!*     such  redress  for  the  injury  he  has  sustained  as  a  jury  think  he 
$^i?of6G,4.  ^  entitled  to.     Where  a  party  elects  to  abide  by  the  remedy 
c.  16.  iuprij/i*  <^i^^  by  ^®  statute,  he  must  petition  the  Lord  Chancellor  to 
EjtfMnieGay*  have  the  bond  assigned  to  him.     It  is,  however,  in  the  breast  of 
ter,  1  Atk.  144.  ^^  court,  where  the  bankruptcy  is  a  doubtfol  case,  and  the  com- 
mission superseded,  either  to  direct  an  enquiry  before  a  master 
of  the  damages  sustained  by  the  bankrupt,  or  a  quantum  damnific 
cuius  upon  an  issue  at  law;  and  after  the  damages  are  settled,  Uie 
court  may,  for  the  better  recovery  thereof,  or£r  the  bond  to  be 
assigned.     But  where  the  case  is  attended  with  any  flagrant 
circumstances,  the  bond  will  be  immediately  assigned  without 
further  enquiry.] 
B™^  head  R*^^  assignment  of  the  bond  by  the  Lord  Chancellor  is  coi^- 

7  Item  R.  504.  ^usive  of  tne  commission  having  been  fraudulently  and  mali- 
ciously sued  out;  this  fact  cannot  be  questioned  in  the  action  on 
the  bond. 

Neither  more. nor  less  than  the  penalty  can  be  recovered. 

And  therefore  if  the  conduct  of  the  petitioning  creditor  is  not 
flagrant  enough  to  justify  an  assignment  of  the  bond,  the  Lbrd 
Chancellor  will  order  the  bond  to  stand  as  security  for  th6 
damages,  to  be  ascertained  in  an  issue  of  quantum  danmhlcatus. 

If  an  action  on  the  case  is  brought,  it  is  a  waiver  of  ue  right 
of  action  on  the  bond,  and  though  the  jury  give  less  damages 
than  the  penalty,  no  action  lies  on  the  bond. 


iiVe8.4i6. 
8  £ait»  95. 

Ef  parte 

Rimeney 

14Ves.600. 


Hohnei  v. 
Wunwright, 
1  SwaniL  R. 
90.;  and  see 
1&0M,454. 


ExpaHe 
Vfarreup 
1  Roie,  S76. 
19  Ves.  16S. 


4  0.4.  C.16. 
$14. 


In  the  action  on  the  case  malice  must  of  course  be  proved.; 
the  damages  are  unlimited. 

If  an  action  is  brought,  and  the  circumstances  justify  it,  the 
Lord  Chancellor  will,  on  petition,  order  the  commission  and 
proceedings  to  be  brought  by  the  solicitor,  into  the  office  of  the 
secretary  of  bankrupts,  for  the  purpose  of  being  evidence,  and 
that  the  plainti£P  may  inspect  and  take  copies,  4*^. 

By  6  6.  4.  c.  16.  $  14.  it  is  enacted,  that  the  petitioning 
creditor  or  creditors,  shall  at  his  or  their  own  costs,  sue  fiNrth 

and 
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aiui  prosecute  the  commlgsloiii  until  the  choice  of  assignees ; 

and  the  commissioners  shall,  at  the  meeting  for  such  choice,  [(«)Thb  direc- 

ascertain  such  costs  (a),  and  by  writing  under  their  hands  shall  ****"»  ^^  ***® 

1-       .    ^,  .  /    ?  "l       i_    *?!_       ^  •     j\  •        commissioners 

airect  the  assignees  (who  are  hereby  thereto  requu*ed)  to  reim-  ghall  settle  the 

burse  such  petitioning  creditor  or  creditors,  such  costs  out  of  bill,  does  not 
the  first  monies  that  shall  be  got  in  under  the  said  commission,  prevent  the 
(A) «  And  all  bUls  of  fees  or  disbursements  of  any  solicitor  or  SSSSon. 
*'  attorney  employed  under  any  commission,  for  business  done  fr^  i^erring 
'^  after  the  choice  of  assignees,  shall  be  settled  by  the  commis-  It  to  a  master 
*•  sioners,  except  that  so  much  of  such  bills  as  contain  any  ^"  chancery  to 
**  charge  respecting  any  action  at  law,  or  suit  in  equity,  shall  ^  hi^^^'* 
^'  be  settled  by  the  proper  officer  of  the  court  in  which  such  there  shoilad 
'*  business  shall  have  been  transacted,  and  the  same  so  settled  appear  to  be 
**  shall  be  paid  by  the  assignees  to  such  solicitor  or  attorney ;  fcawnable  ob- 
"  provided  that  any  creditor  who  shall  have  proved  to  the  ^^^^^^^ 
'*  amount  of  20/.  or  upwards,  if  he  be  dissatisfied  with  such  aSowances 
*'  settlement  by  the  commissioners,  may  have  any  such  costs  and  made  by  the 
**  bills  settled  by  a  master  in  chancery,  who  shall  receive  for  such  commissionerB. 
**  settlement  and  the  certificate  thereof  20s.  and  no  more."||  ^ncenT^s^h 

Marth  1786.  Ex  parte  Clarke  and  Cogfalan,  S9th  May  1789.;  22d  March  1790.;  36th 
November  1791.  Co.  Bankrupt  Laws,  10.]  {b)  This  clause  is  in  lieu  of  the  46th  sect,  of 
5  G.  2.  c.  50. 

(C)  Of  the  Commissioners,  their  Duty  j  and  herein 
of  the  Power  they  may  exercise  over  the  Bankrupt 
and  others,  in  discovering  his  Estate. 

|"DY  6  G.  4.  c.  16.  $  21.  (re-enacting  the  5  G.  2.  c.  80.  J  43.,)  Their  commiB- 
the  commissioners  **  before  they  proceed  in  the  execution  «<»  and  power 
**  of  any  commission  of  bankrupt  to  them  directed,  shall  each  the  several 
^^  of  them  take  the  following  oath.     /  A.  B.  do  swear^  that  I  actsof  parlia^ 
**  will  faithfidlyy  impartially^  and  honestly^  according  to  the  best  ment  which 

•*  of  my  skill  and  knowledge,  execute  the  several  ponx^ers  and  trusts  ®"8^^  |?  ^ 
--•''^,.  **'..  .  .'^.        ^  T     t       A  pursued,  else 

"  reposed  tn  me  as  a  commissioner  tn  a  commission  of  bankrupt  {jj^y  ^^  g^j^ 

•*  against  ,  and  that  without  favour  or  affection^  prejudice  or  ject  to  the  ac 

**  malice.     Which  oath  any  two  or  more  of  the  said  commis-  tion  of  the 

**  sioners  are  empowered  and  required  to  administer  to  each  P^^^  S![*th^^' 

^  in  the  same  commission  named  and  authorized,  of  which  they  ^ther  remedy. 

^  are  to  enter  a  memorial,  signed  by  them  respectively,  among  4  Inst.  277. 

•*  their  other  proceedings."  || 

[If  sufficient  evidence  is  given  to  satisfy  the  commissioners  Ex  parte 

(for  they  are  not  bound  to  believe  all  that  is  sworn,)  that  the  f^Jlt*??*    » 

party  is  a  bankrupt,  they  declare  him  a  bankrupt  generality  to  parteGtoome^ 

prevent  dbputes  about  the  time  when  he  became  such.]  id.  119.  De  ' 

Golls  v.  Ward,  Ca.  temp.  Talb.  243. 

iThe  6  G.  4.  c.  16.  $  33.  enacts,  ^^  that  after  adjudication  it  shall  6  G.  4.  c.  I6. 

**  be  lawful  for  the  commissioners,  by  writing  under  theu*  hands,  §^^* 

«*  to  summon  before  them  any  person  known  or  suspected  to  -^,^"^5  jJJJJg 

*^  have  any  of  the  estate  of  the  bankrupt  in  his  possession,  or  been  examined 

*<  who  is  supposed  to  be  indebted  to  the  bankrupt,  or  any  person  by  the  com- 

**  whom  the  commissioners  believe  capable  of  iiivinpr  information  ™j*?,l**I?^"j.y®^ 
xr.T  r^  ?£  ^-a  bil  for  dis- 
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coverf  of  the 
same  matters 
may  be  filed 
against  them 
in  Chanceiy. 
52  Chan.  Ca.  73. 
Must  disclose 
and  answer 
directly  to  the 
question  put 
to  him.   Vent. 
SS4. 


G  G.  4.  C.  16. 
§34, 

[The  commis« 
sioners  had 
no  authority 
under  the 
former  act, 
to  commit  a 
person  sus- 
pected to  de- 
tain effects  of 
the  bankrupt 
for  not  attendp 
ing  to  be  ex- 
amined, upon 
their  first 
summons. 
Dyer  t.  Mis- 
sing, 2  Black. 
R.  1035.] 
Put  see 
8£ast,519.; 
and  §  33.  of 
the  present 
statute  ex- 
pressly gives 
such  a  power. 
See  page  561.  Q 


(35. 


it 


^*  concerning  the  person,  trade,  dealings,  or  estate  of  such  bank- 
*'  nipt,  or  concerning  any  act  or  acts  of  bankruptcy  committed 
^^  by  him,  or  any  information  material  to  the  full  disclosure  of 
**  the  dealings  of  the  bankrupt,  and  it  shall  be  lawful  for  the 
^^  said  commissioners  to  require  of  such  person  to  produce  any 
books,  papers,  deeds,  writings,  or  ouier  documents  in  his 
custody  or  power,  which  may  appear  to  the  commissioners  ne- 
^<  cessary  to  die  verification  of  the  depositicms  of  such  persons, 
'*  or  to  the  full  disclosure  of  any  of  the  matters  which  the 
**  commissioners  are  authorized  to  enquire  into ;  and  if  such 
"  person  so  summoned  as  aforesaid  shall  not  come  before  the 
'^  commissioners  at  the  time  appointed,  having  no  lawful  im- 
^*  pediment,  (made  known  to  the  said  commissioners  at  the  time 
**  of  their  meeting,  and  allowed  by  them)  it  shall  be  lawful  for 
**  the  said  commissioners,  by  warrant  under  their  hands  and 
**  seals,  to  authorize  and  direct  the  person  or  persons  therein 
*<  named  for  that  purpose  to  apprehend  and  arrest  such  person, 
*^  and  bring  him  before  them  to  be  examined  as  aforesaid. 

^*  $  34.  And  be  it  enacted,  that  upon  the  appearance  of 
^<  any  person  so  summoned  or  brought  before  the  commissioners 
**  as  aforesaid,  or  if  any  person  be  present  at  any  meeting  of 
**  the  commissioners,  it  shall  be  lawful  for  them  to  examine 
<c  every  such  person  upon  oath,  either  by  word  of  month  or 
^*  by  interrogatories  in  writing,  concerning  the  person,  trade^ 
**  dealings,  or  estate  of  such  bankrupt,  or  concerning  any  act  or 
**  acts  ot  bankruptcy  by  such  bankrupt  committed,  and  to  re- 
^*  duce  into  writing  the  answers  of  every  such  person,  and  such 
'*  answers  so  reduced  into  wridng  the  party  examined  is  hereby 
required  to  sign  and  subscribe,  and  if  any  such  person  shall 
refuse  to  be  sworn,  or  shall  refuse  to  answer  any  lawful  ques- 
tion put  to  him  by  the  said  commissioners  touching  any  of  the 
**  matters  aforesaid,  or  shall  not  fully  answer  to  the  satisfaction 
'*  of  the  said  commissionerss  any  such  lawful  question,  or  shall 
**  refuse  to  sign  and  subscribe  his  examination  so  reduced  into 
**  writing  as  aforesaid  (not  having  any  lawful  objection  allowed 
''  by  the  said  commissioners),  or  shall  not  produce  any  books, 
<*  papers,  deeds,  and  writings,  and  other  documents  in  his  cus* 
*^  tody  or  power  relating  to  any  of  the  matters  aforesaid,  which 
*^  such  person  was  required  by  the  commissioners  to  produce, 
**  and  to  the  production  of  which  he  shall  not  state  any  objectioo 
<<  allowed  by  the  said  commissioners,  it  shall  be  lawful  for  them, 
**  by  warrant  under  their  hands  and  seals,  to  commit  him  to 
<<  such  prison  as  they  shall  think  fit,  there  to  remain  without  bail 
^<  until  he  shall  submit  himself  to  them  to  be  sworn,  and  fall 
*'  answers  make  to  their  satisfaction  to  all  such  lawful  questions  as 
**  shall  be  put  to  him,  and  sign  and  subscribe  such  examinat]<»i, 
<^  and  produce  such  books,  papers,  deeds,  writings,  and  other 
<^  documents  as  aforesaid,  in  his  custody  or  power,  to  thb  produc- 
^<  tion  of  which  no  such  objection  as  aforesaid  has  been  allowed. 
'*  §  35.  And  be  it  iurtber  enacted,  that  where  any  person 
**  kncmm  or  suspected  to  have  any  of  the  estate  of  the  bankrupt  in  his 
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possemnm. 
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^  possession^  or  fuho  is  tuppoKd  to  be  indexed  to  the  hanhvpt  {a\  ^tf)The  wordt 
*<  shall  be  summoned  to  attend  before  the  said  commissioners  p  italics  are 
^*  every  such  person  shall  have  every  such  costs  and  charges  as  '"^^l?!^^^ 
«  the  said  commissioners  in  their  discretion  shall  think  fit,  n^ges"  in  ' 
<*  and  every  witness  summoned  to  attend  before  the  oommis-  9G.4.  c.si. 
*'  sioners  shall  have  hb  necessary  expenses  tendered  to  him  in  §  >• 
^  like  manner  as  is  now  by  law  required  np<m  service  of  a  sub- 
<*  posna  to  a  witness  in  an  action  at  law/' 

And  by  $  120.  it  is  enacted,  '*  that  ary  person  wilfully  conceal-  6  G.  4. 
^'  ing  any  real  or  personal  estate  of  the  bankrupt,  and  who  shall  §  ^'^*  e.  is. 
<<  not,  within  forty-two  days  after  the  issuing  of  the  commission 
«  discover  such  estate  to  one  or  more  of  the  commissioners  or 
^'  assignees,  shall  forfeit  the  sum  of  100/«  and  double  the  value  of 
^<  the  estate  so  concealed ;  and  any  person  who  shall,  after  the 
<'  time  allowed  to  the  bankrupt  to  surrender,  voluntarily  dis- 
«  cover  to  one  or  more  of  the  commissioners  or  assignees  any 
^  part  of  such  bankrupt's  estate  not  before  come  to  Uie  know- 
^*  ledge  of  the  assignees,  shall  be  allowed  5U  per  cent  thereon, 
**  and  such  further  reward  as  the  major  part  in  value  of  the 
<^  creditors  present  at  a  meeting  called  for  that  purpose  shall  think 
^'  fit  to  be  paid  out  of  the  estate  recovered  on  such  discovery. 

And  by  $  SS.  it  is  enacted,  '^  that  it  shall  be  lawful  for  the  §  36. 
<'  commissioners  by  writing  under  their  hands  to  summon  any 
*<  bankrupt  before  them,  whether  such  bankrupt  shall  have  ob- 
<<  tained  his  certificate  or  not,  and  in  case  he  shall  not  come  at 
<'  the  time  by  them  appointed  (having  no  lawful  impediment 
^  made  known  to  them  at  such  time  and  allowed  by  them),  it . 
'^  shall  be  lawful  for  the  said  commissioners,  by  warrant  under 
<'  their  hands  and  seals,  to  authorize  and  direct  any  person  or 
<*  persons  they  shall  think  fit  to  apprehend  and  arrest  such  bank- 

rupt  and  bring  him  before  them ;  and  upon  the  appearance  of 

such  bankrupt,  or  if  such  bankrupt  be  present  at  any  meeting 
^'  of  the  said  commissioners,  it  shall  be  lawful  for  them  to  ex- 
^'  amine  such  bankrupt  upon  oath,  either  by  word  of  mouth  or 
^^  on  interrogatories  in  writing,  touching  all  matters  relating 
'^  to  his  trade,  dealings,  or  estate,  or  which  may  tend  to  dis* 
**  close  any  secret  grant,  conveyance,  or  ccmcealment  of  bis  lands, 
*'  tenements,  goods,  money,  or  debts,  and  to  reduce  his  answers 
<^  into  writing,  which  examination  so  reduced  into  writing  the 
*^  said  bankrupt  shall  sign  and  subscribe,  and  if  such  bankrupt 
^^  shall  refuse  to  be  sworn,  or  shall  refuse  tp  answer  any  ques* 
*^  tion  put  to  him  by  the  said  commissioners  touching  any  of  the 
'^  matters  aforesaid,  or  shall  not  fiilly  answer  to  the  satis&ction 
**  of  the  said  commissioners  any  such  questions,  or  shall  refuse 
<^  to  sign  and  subscribe  his  examination  so  reduced  into  writing 
^'  as  aforesaid  (not  having  any  lawful  objection  allowed  by  the  said 
'^  commissioners),  it  shcdl  be  lawful  for  the  said  commissioners, 
<<  by  warrant  under  their  hands  and  scab,  to  commit  him  to  such 
<<  prison  as  they  shall  think  fit,  there  to  remain  without  bail 
'^  until  he  shall  submit  himself  to  the  said  commissioners  to  be 
^*  sworn,  and  fiiU  answers  make  to  their  satisfaction  to  such 
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^*  questions  as  shall  be  put  to  him,  and  sign  and  subscribe  such 

"  examination/' 

By  §  37.  the  commissioners  are  authorized  to  summon  and 

e)camine  the  bankrupt's  wife  for  the  discovery  of  the  estate,  goods, 

and  chattels  of  the  bankrupt,  and  she  shall  incur  the  same  penalties 

as  other  witnesses  for  not  coming  or  refusing  to  be  sworn,  ^c.{a) 

as  to  the  act  of  bankruptcy,  for  she  cannot  be  a  witnew  for  or  against  her  husband,  and  the 
examination  under  the  statute  is  confined  to  property.    Ex  parte  James,  1  P.  Wms.  611. 


6G.4.  c.  16. 

37. 
a)  But  the 
wife  cannot 
be  examined 


I 


§39. 
In  place  of 
§17,18.  of 
5  G.  2.  C.  50. 
The  proviso 
commencing 
at  the  *  is  new. 


$40. 
This  section  is 


new. 


§  119. 

This  clause 
re^nacts  and 
extends  the 


^'  §  39.  And  be  it  further  enacted,  that  if  any  person  be  com- 
**  mitted  by  the  commissioners  for  refusing  to  answer  or  for  not 
'^  fully  answering  any  question  put  to  him  by  the  said  commis- 
**  sioners,  they  shall  in  their  warrant  of  commitment  specify 
<*  every  such  question :  provided  ttiat  if  any  person  committed  by 
**  the  commissioners  shall  bring  any  habeas  corpus  in  order  to 
^*  be  discharged  from  such  commitment,  and  there  shall  appear, 
**  on  the  return  of  such  habeas  corpus,  any  such  insufficiency  in 
^*  the  form  of  the  warrant  whereby  such  person  was  committed 
^*  by  reason  whereof  he  might  be  discharged,  it  shall  be  lawful 
"  for  the  court  or  judge  before  whom  such  party  shall  be 
**  brought  by  habeas  corpus,  and  such  court  or  judge  is  hereby 
^^  required  to  commit  such  person  to  the  same  prison,  there  to 
<<  remain  until  he  shall  conform,  unless  it  shall  be  shewn  to  such 
**  court  or  judge  by  the  party  committed  that  he  has  fully 
*^  answered  all  lawful  questions  put  to  him  by  the  commis- 
''  sioners ;  or  if  such  person  was  committed  for  refusing  to  be 
**  sworn  or  for  not  signing  his  examination,  unless  it  snail  ap- 
^*  pear  to  such  court  or  judge  that  he  had  a  sufficient  reason  for 
^*  the  same.  *  Provided  also,  that  such  court  or  judge^  shall  if 
^<  required  thereto  by  the  party  committed,  in  case  the  whole 
<<  of  the  examination  of  the  party  so  committed  shall  not  have 
^  been  stated  in  the  warrant  of  commitment,  inspect  and  consider 
**  the  xxfhok  of  the  examination  of  such  party  whereof  any  such 
^'  question  was  a  part,  and  if  it  shall  appear  from  the  whole 
**  examination  that  the  answer  or  answers  of  the  party  com« 
^*  mitted  is  or  are  satisfactory,  such  court  or  judge  shall  or  may 
*'  order  the  party  so  committed  to  be  discharged. 

**  §  40.  And  be  it  enacted,  that  in  every  action  in  respect  of 
'<  any  such  committment  brought  by  any  bankrupt  or  other 
^^  person  committed,  the  court  or  judge  before  which  or  whom 
**  such  action  is  tried  shall,  if  thereto  required  by  the  defendant 
**  or  defendants  in  such  action  (in  case  the  whole  of  the  examin- 
^<  ation  of  the  party  so  committed  shall  not  have  been  stated 
<*  in  the  warrant  of  commitment),  inspect  and  consider  the  whole 
^  of  such  examination,  and  if  upon  such  inspection  and  con- 
**  sideration  it  shall  appear  to  such  court  or  judge  that  the 
'^  party  was  lawfully  committed,  the  defendant  or  defendants  in 
^*  such  action  shall  have  the  same  benefit  therefrom  as  if  the 
<<  whole  of  such  examination  had  been  therein  stated." 
•  By  $  119.  it  is  enacted,  ^<  tliat  whenever  any  bankrupt  is  in 
*<  prison  or  in  custody  under  any  process,  attachment^  eseadkmj 
<<  commitment,  or  sentence,  the  commissioners  may,  by  warrant 

^  under 


(C)  DutjfS^PowerqfChmmssioners.  (Examination — Search.)  J6^ 

**  under  their  hands  directed  to  the  person  in  whose  custody  s  G.  2.  c.  3o. 

"  such  bankrupt  is  confined,  cause  such  bankrupt  to  be  brought  ^'^fol^^Pj?' 

**  before  them  at  any  meeting  either  public  or  private,  and  if  Theforaier'act 

*^  any  such  bankrupt  is  desirous  to  surrender,  he  shall  be  so  did  not  extend 

*'  brought  up  and  the  expense  thereof  shall  be  paid  out  of  his  to  custody  in 

**  estate,  and  such  person  shall  be  indemnified  by  the  warrant  execution,  this 
c£     c  ^  ••  /•!••  LLi        ^  was  remedied 

**  ot  the  commissioners  for  brmging  up  such  bankrupt:  pro-  by  the  latter. 

'^  vided  that  the  assignees  may  appoint  any  persons  to  attend  The  words  oV 

^'  such  bankrupt  from  time  to  time,  and  to  produce  to  him  his  the  prasent 

**  books,  papers,  and  writings,  in  order  to  prepare  an  abstract  •***"*®  "^ 

^  of  his  accounts,  and  a  statement  to  shew  the  particulars  of  his  to  thecustody, 

^'  estate  and  effects  previous  to  his  final  examination  and  dis-  and  also  as  to 

*^  covery  thereof,  a  copy  of  which  abstract  and  statement  the  the  time.  See 

**  said  bankrupt  shall  deliver  to  them  ten  days  at  least  before  j^"^7n-rn 

<*  his  last  examination/'  ^  A.  705. 

decided  on  the  49  G«  3.  c.  1 31.  §  19b 

By  §  27.  "  it  is  lawful  for  any  person  appointed  by  the  com-  6  G.4.  c.  is. 
^*  missioners,  by  their  warrant  under  their  hands  and  seals,  to  §  ^'^'^ 
*<  break  open  any  house,  chamber,  shop,  warehouse,  door,  trunk, 
^*  or  chest  of  any  bankrupt,  where  such  bankrupt  or  any  of  his 
^'  property  shall  be  reputed  to  be^  and  seize  upon  the  body 
^*  or  property  of  such  bankrupt ;  and  if  the  bankrupt  be  in 
<*  prison  or  in  custody,  it  shall  be  lawful  for  the  person  so 
^*  appointed  as  aforesaid  to  seize  any  property  (his  necessary 
^*  wearing  apparel  only  excepted)  in  the  custody  or  possession 
^*  of  such  bankrupt  or  of  any  other  person,  in  any  prison  or 
"  place  where  sucn  bankrupt  is  in  custody."  .    ■ 

By  $  28.  a  similar  power  is  given  of  seizing  property  in  Ire^  §  ss. 
land^ 

By  $  29.  Justices  of  the  peace  in  England  and  Ireland  are         $  89. 
authorized  and  directed  to  grant  search-warrants,  where  the 
property  of  the  bankrupt  is  suspected  to  be  concealed  in  any 
house  or  premises  or  place  not  belonging  to  the  bankrupt 

By  $  SO.  a  mode  of  seizing  the  bankrupt's  property  in  ScoU         §  so. 
land  is  provided  similar  to  that  ^ven  by  J§  27.  and  28.,  but  it  does  [^^^^^J 
not  extend  to  searching  or  seizing  in  any  premises  not  belonging  ^y  ^\^^  bank- 
to  the  bankrupt,  nipt  on  board 
a  ship  to  be  conveyed  to  his  correspondents  abroad,  it  was  holden,  that  the  commissioners 
coulci  not  seize  and  take  them  away  without  paying  the  freight.    Molloy,  255.    Where  the 
party  refuses  obedience  to  the  commissioners'  warrant,  it  seems  that  the  chancellor  will 
attach  him  as  for  a  contempt.    Ex  parte  Titner,  1  Atk.  136.     Vide  Molloy,  253.  corUr.'\    ||It 
is  now  settled  to  be  a  contempt.  Ex  parte  Page,  17  Yes.  59. ;  and  if  a  party  indemnify  against 
tlie  consequences,  he  is  involved  in  the  contempt.    Ex  parte  lyvLon^  8  Yes.  104.|| 

[The  commissioners,  if  they  have  reason  to  apprehend  that  Exparte  Lini- 
tfae  bankrupt  is  making  away  with,  and  concealing  his  effects,  or  goo<l>  1  Atk. 
preparing  to  depart  the  kingdom  to  avoid  surrendering,  may  |^*  ^jlg q  ^ 
summon  him  to  appear  before  them  to  examine  him  imme-  c. is.*  ant^^  ' 
diately ;  and,  upon  his  refusal  to  attend  to  the  summons,  may  562.|| 
certify  to  a  judge  under  this  clause. 

The  commissioners  may  examine  the  bankrupt  to  all  matters  Exparte 
that  are  requisite  to  a  full  disclosure  of  his  estate  and  effects,  and  Meymot, 
the  manner  he  has  disposed  of  them,  notwithstanding  such  ex-  ^  ^^  ^^* 

O  o  8  amination 


506  BANKRUPT. 

Esparu  amination  should  subject  him  to  penalties,  as  in  the  case  of 
Burr.  1793.  smuggling  or  gambling;  for  that  is  no  reason  why  the  com- 
Co.  Bankrupt    mission  should  not  proceed :  and  if  the  bankrupt  has  any  ob- 

Laws,  526.  •     ^-        a^      .1  ..  I  1  .        1       •  ^  ' 

\VideinfrhJ\     J^tion  to  the  question,  he  must  demur  to  the  interrogatones, 

and  the  Lord  Chancellor  will  judge  of  the  question  upon  a 

petition ;  or  if  the  bankrupt  refuse  to  answer  any  question,  and 

the  commissioners  commit  him,  and  the  delinquent  bring  an 

habeas  corpus^  the  question  must  be  set  forth  particularly  in  the 

return  to  the  habeas  corpus^  that  the  judges  may  judge  whether 

it  was  a  lawful  question  or  not. 

I  Salk.348.  As  the  commissioners  in  the  commitment  of  the  bankrupt  and 

Miller  v.  others  have  but  a  special  authority,  they  must  be  careful  not  to 

Scare,  3  Black,  exceed  it;  for  an  action  will  lie  against  them,  incase  of  an  ill^ 

"**•  commitment] 

Doswellv.  OBut  it  has  been  solemnly  decided,  that  the  commissioners 

Jnipey,  1  Bam.  are  not  liable  to  an  action  oi  trespass  and  false  imprisonment  for 
Where^^e  committing  a  party  who  does  not  answer  to  their  satisfitdion 
witness  was  when  examined  touching  the  bankrupt's  estate;  notwithstanding, 
required  b;jr  the  party  has  been  discharged  on  habeas  corpus  on  the  ground  of 
theCommis-  t}|e  court  thinking  the  answers  satisfactory;  for  the  coromis- 
entriei  in  a  sioners,  in  so  committing,  are  acting  within  dieir  authority,  the 
ledger,  and  Statute  authorizing  them  to  commit  the  bankrupt  or  any  other 
was  committed  person  who  shall  not  fully  answer  to  the  satisfaction  €yf  the  conir 
for  refusing,     missioners,  all  lawful  questions,  4^.     Qfuere.  Whether  an  action 

rarntTw  held  ^^  ^®  ^^®  ^^^  ^®  "^  *"^^  circumstances  ? 

illegal,  for  this  was  not  refusing  to  answer  a  question,  and  was  not  within  the  powers  of  the 

act.    Isaac  ▼.  Impey,  10  Bam.  &  C.  449.   See  1  Mont*  &  Mac.  871. 

Crowley  ▼.  Where  the  party  is  in  custody  upon  previous  process^  the 

Impey,  2  Stark,  issuing  of  the  warrant  of  the  commissioners  does  not  amount  to  an 
^^^'  imprisonment,  unless  the  party  is  in  consequence  of  it  confined 

widiin  narrower  limits,  as  witmn  the  prison  instead  of  the  rules. 

6  G.  4.  c.  16.  By  sections  41  and  42  of  the  present  statute,  the  commissioner 
§41,43,45,44.  is  entitled  to  have  one  month's  notice  of  the  action,  setting  forth 

the  cause  of  action.  By  section  43.  he  is  empowered  to  tender 
amends  and  plead  it  ay  section  44.  actions  against  the  com- 
missioners must  be  commenced  within  three  months  after  the  fact 
committed ;  and  the  commissioners  may  plead  the  general  issne^ 
and  give  the  special  matter  in  evidence ;  and  are  entitled  to  double 
costs  on  nonsuit,  or  verdict  for  defendant,  or  discontinuance 
after  appearance,  or  judgment  for  defendant  on  demurrer.  | 

2Stra.880  [The  commitment  must  pursue  the  words  of  the  act  of 

parliament;  and  in  this  the  superior  courts  have  been  very 
Bracy's  case,  strict  in  their  construction.  A  commitment  of  a  bankrupt  by 
1  Salk.348.|  commissioners  to  prison,  there  to  remain  till  he  conformed  to  their 
9  Bai^ft  C.  ovlhority^  was  holden  ill,  because  the  statute  empowers  them  to 
254.11  '    commit  in  that  case,  till  he  submit  himself  to  be  by  them  es« 

amined.  And  the  court  said,  the  word  conformy  instead  of  the 
word  submit^  was  well  enough,  because  it  was  of  the  same  sense; 
but  as  the  commissioners  nad  other  authorities  besides  that  of 
examining,  and  it  did  not  appear  but  it  might  require  a  sub- 
mission to  them  in  other  respects,  and  for  that,  all  powers  given 

in 
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in  restrabt  of  liberty  must  be  strictly  purstiedy  the  oommitment 
was  bad. 

So  where  a  bankrupt  was  committed  for  refusing  to  be  ex-  Holtingthed'i 
amined,  and  the  conclusion  of  the  warrant  was  or  otherwise  ^^*^» '  ^^* 
discharged  by  due  course  oflaw^  it  was  holden  bad.  ^ymfssi. 

ac." 

Again,  a  warrant  reciting  that  the  bankrupt  had  been  examined  Rex  T.Nathao, 
before  the  commissioners,  upon  his  oath,  upon  which  examination  ^  ^^'^  ^^^* 
he  had  notoriously  prevaricated,  and  therefore  that  they  had 
committed  him  without  bail  or  mainprize,  until  he  should  make 
a  foil  and  true  disclosure  of  his  estate  and  effects,  or  be  otherwise 
delivered  by  due  course  of  law,  was  holden  ill;  because  the  com- 
mitment did  not  pursue  the  words  of  the  statute. 

And  upon  the  same  principle,  a  commitment  till  the  bankrupt  ^^"  ^^"^ 
shall  full  answer  vudce  to  all  such  questions  as  shall  be  put  to  him  \f^  ®®^' 
as  aforesaid  was  considered  as  clearly  bad.] 

OBut  where  the  bankrupt  refused  to  be  sworn,  a  commitment,  Nobes  ▼. 
until  such  time  as  he  should  submit  to  take  the  oath  prescribed  ?*n^^^;ng, 
by  law  for  that  purpose,  and  full  answer  make,  to  the  satisfaction  ^s^yide  E^ 
of  the  conunissioners,  to  the  questions  which  might  be  put  to  parte  Leake, 
him  by  virtue  of  the  commission,  was  held  good;  for  by  such  9  Barn,  ft  C. 
questions  must  be  intended  lawful  questions.  ^^* 

Where  the  bankrupt  was  committed  for  not  giving  information  Em  parte  Ca»- 
io  the  assignees  as  to  certain  debtors  of  his  estate,  the  commit-  "^X*  sRose, 
ment  was  held  bad;  for  he  could  not  be  committed  for  not  satis-  ^  ^' 
factorily  answering  the  assignees,  but  only  the  commissioners. 

With  respect  to  the  satisfactoriness  of  the  bankrupt's  answers,  f^^*X  ^^"*» 
it  was  formerly  held,  that  if  the  bmkrupt  (and  the  same  reason  ^^^^Exparfe 
would  apply  to  any  other  party  examined),  swore  fully  and  Nowlan, 
roundly  to  such  an  answer  as,  if  true,  would  be  satisfactory,  the  6TennR.ii8. 
commissioners  must  take  it  to  be  satisfactory^,  whatever  reason  2Rose,40i. 
they  might  see  to  disbelieve  it;  but  this  doctrine  is  now  exploded,  J^^  sas!^ 
and  it  is  settled,  that  if  the  commissioners  disbelieve  the  bank-  jsx  parte  * 
rupt's  8tory,.4they  are  bound  to  commit  him  as  not  answering  Oliver,  i  Rose, 
satisfactorily.-*  And  if  the  answer  is  incredible  to  any  other  juris-  ^2^oX^'\ 
diction,  before  which  the  bankrupt  may  be  brought  on  habeas  ^^  ^  DeMon 
corpus,  the  bankrupt  will  be  remanded.     The  answer  must  be  si5. 
Jidl  in  this  sense  —  that  it  must  be  reasonably  satisfactory  to  the 
mind  that  is  to  decide.))  ^     ^  ^^^^  ^^^ 

[It  has  been  holden,  that  a  person  examined  before  commis-  Comb.'s9i.* 
sioners  of  bankrupt  is  not  bound  to  answer  any  thing  which  tends  ||8ee  i  Mont. 
to  accuse  himself;  he  is  not  to  answer  any  thing  criminal.]  ^  ^^«  ^^^'D 

I  But  he  may  be  compelled  to  disclose  the  infirmity  of  his  title  Eje  parte  Het^ 
.to  an  estate.  ^'i*^^^*^ 

183. 

And  a  bankrupt  is  bound  to  disclose  the  particulars  and  dispo-  Pratt's  case^ 
sition  of  his  property,  although  he  may  thereby  prove  an  act  of  iGlyndr  Jam. 
bankruptcy  against  himself.     Thus,  he  may  be  compelled  to  state  ^^* 
whether  a  deed  executed  by  him  was  voluntary  or  not 

And  though  he  may  refuse  to  answer  a  question,  whether  he  Ejr  parte 
has  done  an  act  clearly  criminal,  yet  if  he  refuse  to  discover  any  ^^scns*  Buck, 
particulars  of  his  estate,  he  is  liable  to  the  consequences  of 

O  o  4  answering 
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answering  unsatisiactorily,  although  the  mformation  sought  may 

shew  that  he  has  committed  a  criminal  act. 
Smith  V.  Bead*       If  a  party,  on  his  examination,  unguardedly  answer  questions 
well,  1  Camp,    which  render  him  liable  to  penalties,  bis  examination  is  evidence 
^^'  against  him  in  a  court  of  justice* 

Stockflcth  V.  And  this,  although  the  authority  of  the  commissioners  has 
4  Cam^^^u)  ^^^"  abused  by  an  examination  on  matters  unconnected  with 
Sed  vide  '  ^^^  bankrupts'  estate,  for  the  purpose  of  procuring  evidence  for 
7  Barn.  &  C.     an  action  in  which  the  bankrupt  has  no  interest 

625. 

It  seems  that  the  bankrupt  is  bound  to  render  to  the  com- 
missioners} if  required,  an  account  in  writing  of  bis  estate  and 
effects. 
Davie  V.  Mit-        Where  he  promised  to  produce  a  balance-sheet,  and  repre- 
foTd,4  Barn,     sented  an  account  in  writing  to  be  necessary  to  make  the  dis- 
imd  ^^^id-    ^°^®^y  °^  ^^  estate  and  effects,  and  adjournments  from  time  to 
Hard's  ca.         ^^^  ^^^^^  place,  in  order  to  enable  him  to  make  out  one,  and  on 
Buck^  45.         the  last  acljournment  he  gave  no  satisfactory  reason  for  not  pro- 
ducing it;  it  was  held,  that  the  commissioners  were  justified 
in  committing  him. 
Ex  parte  The  commissioners  are  authorized  to  examine  a  witness  con- 

Sl^AM  21^""'  ceming  the  person,  trade,   dealings,  estate,  and  e£^ts  of  the 
See  Ex  parte    bankrupt;  and,  incidentally  to  this  power,  they  may  examine 
Baxter,  7  Bam.  him  respecting  other  individuals,  through  whom  they  may  be 
&  C.  67J.         likely  to  obtain  information  on  those  points :  therefore,  a  ques- 
tion, where  the  witness  last  saw  the  bankrupt's  wife,  was  held 
legal  and  material ;  and  the  commissioners  were  held  justified  in 
committing  the  witness  for  unsatisfactorily  answermg  it| 
Sed  (puBref  [The  Lord  Chancellor  has  power  to  limit  the  commissioners  of 

and  tnde  Ex     bankrupts,  to  make  particular  enquuies* 

parte  Bland,  ,  * 

1  Atk.  204. 

Exparu  Thus,  tho  LK>rd  Chancellor,  upon  a  petition,  limited  the 

Parsons,  1  Atk.  examination  of  a  mother  to  her  son's  tradings  but  would  not 
^04.  restrain  the  commissioners  from  asking  any  question  that  might 

be  relevant  thereto.]  ^^ 

Ex  parts  ||But  in  a  recent  case  the  Vice  Chancellor  refiised,   on  pe- 

Buriton,  tition,  to  restrain  the  commissioners  from  putting  questwns 

30 '^^  ^*  respecting  a  gaming  debt,  for  which  an  action  had  been  brought 
Buck.  557.        against  the  petitioner  by  the  assignees ;  since  it  must  be  presumed 

that  the  commissioners  would  do  their  duty,  and  that  the  party 

would  be  protected  firom  answering  questions  subjecting  him  to 

penalties.il 
Bracy's  case^         [The  depositions  taken  before  commissioners  of  bankrupts  are 
153^'^^'"' ft  ^^^  ^^  ^  public  nature,  but  taken  by  commissioners  to  defend, 
hai  refused       themselves ;  therefore  the  court  will  not  order  a  copy  of  them, 
persons  summoned  before  the  commissioners  a  copy  of  the  interrogatories,  or  their  former 
depositions. .  Eix  parte  Bland^  1  Atk.  205.    Bowden  v.  Dellow,  Id.  289.    ||Buck,  990.j| 

Coomb's  ca.  I  Where  the  bankrupt  is  committed  for  not  fully  answering  io 

8  Rose,  396.  ^ijg  satisfaction  of  the  commissioners,  the  courts  have  been  strict 
Id.  4oo!«  but  '^^  requiring  ail  the  questions  and  answers  put  to  him,  applicable 
sae  $  99.'  of      to  the  subject  of  commitment,  to  be  stated  at  length  on  the  warrant, 

in 
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in  order  that  the  court,  before  which  the  bankrupt  may  be  the  new  act, 
brought  on  habeas  corpusj  may  be  enabled  to  judge  whether  the  •'^"* 
commissioners  have  rightly  understood  the  effect  otsuch  questions 
and  answers. 

And  if  the  commissioners  commit  the  bankrupt  on  the  evi-  Crowing 
dence  of  third  parties  (a),  such  evidence  must  be  stated  on  the  ^**f'?§5?°*' 
warrant  in  hac  verba.    And  if  the  bankrupt  is  recommitted  after  thw  thewni- 
re-es^minadon,  the  re»examination  must  be  stated  in  a  supple-  missionerscan 
mental  warrant.  receiTe  such 

evidence  in  deciding  whether  the  answers  are  satisfactoiy,  is  doubtful. 

A  single  question,  followed  by  a  direct  answer,   with  no  Walker's  case, 
furdier  examination  on  the  subject  of  it,  cannot  be  the  ground  ^  Glyn  &  J. 
of  a  valid  commitment,  as  the  ludse  would  have  no  means  of  ^V' '  1  w*^ 
deciding  whether  or  not  the  answer  was  satisfactory.  457? 

If  the  bankrupt  refuse  to  be  sworn  [b)  or  give  any  account  of  BxpartePBge^ 
his  property,  this  is  a  refusal  to  answer  all  questions,  and  a  warrant  ^  S&n>-  &  AJd« 
of  commitment  is  good  in  such  case,  though  it  state  no  specific  ^^J?^  :* ^^®" 
question  put  to  the  bankrupt.  swora  is  now  a 

specific  ground  of  committal.    §  34. 

But  by  the  present  statute  ($39.)  ante  564,  an  important  6G.4.  e.  I6. 
alteration  is  maide  (c),  and  it  is  provided,  that  the  court  before  $  ^9. 
which  the  bankrupt  is  brought  may,  if  required,  inspeci  and  coih-  ^^  ^*f*  ^^^ 
sider  the  lohole  examination  of  the  pariy,  although  the  whole  is  p^y^^the 
not  stated  in  the  warrant  of  commitment.  warrant  will 

be  bad  for  not  stating  all  the  questions  and  answers  relative  to  the  subject  of  commitment. 
See  9  Bam.  &  C.  236. 

If,  on  the  return  to  the  habeas  corpus,  there  appears  any  insuP-  6  G.  4.  c  16« 
ficiency  in  point  of  mere  form  in  the  waiTant,  the  court  cannot,  ^^j^?"™* 
on  that  ground  alone>  discharge  the  bankrupt,  but  are  bound  to  a  /<(.  $19.  * 
recommit. 

If  the  bankrupt  ^mmitted  is  desirous  to  conform,  he  must  1  Term  R  65  f . 
send  word  to  the  commissioners;  and  they  will  be  directed  by  «Bro.C.C.48. 
the  court  to  appoint  a  meeting  for  a  further  examination ;  and  in  j|  ^^  ^^' 
some  cases  the  Court  of  King's  Bench  will  grant  a  mandamus  to  310.^^'      ^* 
the  commissioners. 

But  in  a  late  case,  the  court  refused  a  mandamus  where  the  E»  parte 
object  of  the  application  seemed  to  be  to  avoid  the  expense  of  a  B^ter, 
habeas  corpus^  saying  they  had  no  authority  to  throw  on  the  §44^* 
estate  the  expense  of  bringing  up  the  party.  | 

[A  question  was  raised,  whether  a  bankrupt,  under  examin-  E^narteUdL^ 
ation,  was  protected  from  arrests  at  the  time,  and  etmdo  et  rede--  ^  Black.  1142. 
undo  ?  The  fact  was,  that  the  bankrupt  was  arrested  upon  an 
extent  Lord  Hardwicke  held,  that  the  king  was  not  bound  by 
the  bankrupt  acts ;  therefore,  that  it  was  merely  a  question  at 
common  law :  and  certainly,  at  common  law,  the  commissioners 
have  no  authority;  and  that  their  authority  is  not  judicial,  but 
ministerial. 

In  a  subsequent  case.  Lord  Henley  said,  that  the  commis-  E*  parte 
sioners  are  a  court  of  justice^  sufficient  for  the  purpose  of  having  ^^t  ^^'*"^^" 
their  witnesses  protected,  at  least  by  the  Court  of  Chancery,  if  ^^^  ]^  ^ 
not  by  themselves;  else  witnesses  would  be  in  a  strange  dilemma.  Keraey,  1  Atk. 

If 
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55,    But  see    If  they  do  not  appear,  they  are  liable  to  be  committed  by  the 

Kinder  ▼•  Wil-  court  for  thdr  contempt ;  if  they  do,  they  are  liable  to  arrests, 

u^l'i^^Ju!'   which  would  be  absurd,  and  therefore  impossible.! 

E      rieKma        H -^^  Witness  is  privileged,  whether  he  attend  under  a  sum- 

7  V^5i2.       mons  from  the  commissioners,  or  voluntarily. 

Es  parte  Byne,  i  Ves.  &  Bea.  316. 

Es  varte  Bry-       ^  ^^  *  creditor,  attending  to  prove  his  own  debt^  is  pri- 

an'^  1  Madd.      vileged. 

H.49.  £xparftfListy2Ro8e,24. 

Arding  ▼•  A  bankrupt  attending,  upon  notice,  a  meeting  of  the  commis- 

Fbwcr,  sioners  to  declare  a  dividend^  is  protected  from  arrest,  although 

such  meeting  is  several  years  after  his  last  examination. 
1  Ves.  &  Bea.        The  proper  application  for  discharge  in  such  case.  Is  by 
316.  11  Vcf.     motion  to  the  Liord  Chancellor;  though  in  some  cases  it  bs 

been  done  by  petition. 
16 Ves. 413.  The  contempt  is  against  the  commissioners;  and  the  Court 

1  Mont.  Dig.     (jf  King's  Bench  refused  to  discharge  the  party ;  since  it  was  not 
Wliiiairw  ^'^*  ^^  court  of  which  the  contempt  was  committed.  || 
ivpr^  :  and  see  1  Deacon,  160i 

(D)  Of  the  Assignees ;  and  herein  of  the  Manner  and 
Time  of  choosing  them,  ||of  their  Removal,  ||  and 
Nature  of  their  Trust,  IIRigbts  and  Duties.il 

||6  G.  4.  c.  16.  B  JDY  the  sixty-first  secdon  of  the  6  G.  4.  c  16.  it  is  enacted, 
%V'  d  '  *'  ^^^  ^^  ^^  second  meeting  appointed  by  the  commissioners 
Italics  are  **  ^  aforesaid,  or  any  adjournment  thereof  {a)^  assignees  of  the 
new.  (a)  See  **  bankrupt's  estate  and  effects  shall  be  chosen ;  and  all  creditors 
Ex  parte  Jar-  «  who  have  proved  debts  under  the  commission,  to  the  amount 
361  ^^"^'z  "  ^^  ^^''  ®^  upwards,  shall  be  entitled  to  vote  in  such  choice; 
But'ter^fd  ^  ^  '^^  ^^  ^^7  person  authorized  by  letter  of  attorney  (i)  from 
1  Rose*  19S.  **  any  such  creditor  or  creditors,  upon  proof  of  the  execution 
(b)  This  power  «  thereof,  either  by  affidavit  sworn  before  a  master  in  Chancery, 
^  nfoiS  to  "  ordinary  or  extraordinary,  or  by  oath  before  the  commission- 
creditors  ^*  ^^^  ^'^^  voces  and  in  case  of  creditors  residing  out  of  Englaod, 
liring  remote  '^  h/  oathf  before  a  magistrate  where  the  party  shall  be  residingf 
from  the  place  «  ^y  attested  by  a  notary  public^  British  minister  or  consuls  and 
SeTjzRoill  "  ^*^®  choice  shall  be  made  by  the  major  part  in  value  of  the 
361.  One  "  creditors  so  entitled  to  vote;  provided  that  the  commissioners 
partner  may  "  shall  have  power  to  reject  any  person  so  chosen^  who  shaU  appear 
execute  a  «  /^  tfigjn  f^f^  fo  be  such  assignee  as  aforesaid  {c) ;  and  upon  such 
EalT  of  the  "  rejection^  a  new  choice  of  another  assignee  or  assignees  shall  be 
firm.  14  Ves.     "  '^^  ^  aforesaid!^ 

597.  In  those  cases  where  parties  are  admitted  to  prove  under  affbecial  order  bf  the  court, 
they  cannot  vote  in  the  choice  of  assignees.  Ex  parte  Shaw,  1  Glyn  &  Ja.  165.  Comiin»* 
doners  on  the  day  for  choosing  assi^ees  are  not  to  examine  critically  into  the  d^t,  but  to 
admit  creditors  for  what  thejr  swear  is  due  to  them,  as  they  are  liable  to  an  account  afterwards. 
1  Atk.  68.||  [But  if  any  obvious  objection  appears  to  the  debt,  it  is  the  constant  practice  to 
suffer  the  creditor  only  to  claim,  till  he  makes  out  his  demand  to  the  ^tisfaction  of  the 
commissioners.  Id.  71.]  KO  The  rejection  by  the  commissioners  is  not  final.  There  i»  «> 
appeal  to  the  chancellor,    i  Mont.  &  Mac  197J| 

$62. 
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$  62.  ^  And  be  it  enacted,  that  in  all  commissions  against         $  6S. 
•*  one  or  more  of  the  partners  of  a  firm,  any  creditor  to  whom  Th?  words  in 
«  the  bankrupt  or  bankrupts  is  or  are  indebted,  jointly  widi  the  »*«"«"«  new. 
<<  other  partner  or  partners  of  the  said  firm,  or  any  of  them^ 
'<  shall  be  entitled  to  prove  his  debt  under  such  commission, 
<*  for  the  purpose  only  of  voting  in  the  choice  of  assignees  under 
**  such  commission,  and  of  assenting  to  or  dissenting  from  the 
^*  certificate  of  such  bankrupt  or  bankrupts,  or  of  either  of  such 
^  purposes ;  but  such  creditor  shall  not  receive  any  dividend  out 
*^  of  uie  separate  estate  of  the  bankrupt  or  bankrupts,  until  all 
<*  the  separate  creditors  shall  have  received  the  fiiU  amount  of 
^^  their  respective  debts,  unless  such  creditor  shall  he  a  petitioning 
*<  creditor  in  a  commission  against  one  member  of  a  firm!* 

$  68.  *'  And  be  it  further  enacted,  that  the  commissioners  6  G.  4.  c.  16. 

shall  assign  to  the  assignees,  for  the  benefit  of  the  creditors  of  $  63. 

the  bankrupt,  all  the  present  and  fiiture  personal  estate  of 

such  bankrupt,  wheresoever  the  same  may  be  found  or  known, 
^^  and  all  property  which  he  may  purchase,  or  which  may  reveit, 
'^  descend,  be  devised,  or  bequeathed,  or  come  to  him,  before 
^'  he  shall  have  obtained  his  certificate;  and  the  commbsioners 
^^  shall  also  assign  as  aforesaid  all  debts  due  or  to  be  due  to  the 
^  bankrupt,  wheresoever  the  same  mavbe  found  or  known;  and 
^<  such  assignment  shall  vest  the  properhr,  right,  and  interest  in 
'^  such  debts  in  such  assignees  as  fully  as  if  the  assurance 
^  whereby  they  are  secured  had  been  made  to  such  assignees ; 
^  and  after  such  assignment,  neither  the  bankrupt  nor  any 
'*  person  claiming  through  or  under  him,  shall  have  power 
«  to  recover  the  same,  nor  to  make  any  release  or  discharge 
^*  thereof;  neither  shall  the  same  be  attached  as  the  debt  of  the 
^  bankrupt  by  any  person,  according  to  the  custom  of  the  city  of 
^^  London  or  otherwise;  but  such  assignees  shall  have  like  remedy 
*^  to  recover  the  same  in  their  own  names,  as  the  bankrupt  him- 
^  self  might  have  had  if  he  had  not  been  adjudged  bankrupt'' 

$  6^.  <*  And  be  it  enacted,  that  the  commissioners  shall,  bv         $  64. 
**  deed  indented  and  rolled  in  any  ofhis  majesty's  courts  of  record.  The  words  in 
•*  convey  to  the  said  assignees,  for  the  benefit  of  the  creditors  as  *^*"C8arenew« 
^*  aforesaid,  all  lands,  tenements,  and  hereditaments,  except  copy 
'*  or  customaryhold  in  England,  Scotland,  Ireland,  or  in  any  of 
<<  the  dominions,  plantations,  colonies,  belonging  to  his  majesty,  to 
^*  which  any  bankrupt  is  entitled,  and  all  interest  to  which  such 
^  bankrupt  is  entitled  in  any  of  such  lands,  tenements,  here- 
<<  ditaments,  and  of  which  be  might,  according  to  the  laws  of 
««  the  several  countries,  dominions,  plantations,  colonies,  have 
^^  disposed ;  and  all  such  lands,  tenements,  and  hereditaments  as 
<^  he  shall  purchase,  or  shall  descend,  be  devised,  or  revert  to  or 
^  come  to  such  bankrupt  before  he  shall  have  obtained  his  cer- 
**  tificate,    and  all  deeds,  papers,  and  writings  respecting  the 
**  same;  and  every  such  deed,  shall  be  valid  against  the  bank- 
**  mpt  and  against  all  persons  claiming  under  him ;  provided 
•*  that  where,^  according  to  the  laxDS  of  any  such  plantation  or 

**  bryony. 
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^66. 
[It  is  no 
ground  for  re- 
moving as- 
signees that 
some  of  the 
creditors  lived 
at  a  distance, 
and  had  not  an 
opportunity  of 
being  present 
at  their  elec- 
tion :  a  want 
of  substance 
or  integrity  is 
the  true 
ground  on 
which  to 
make  such  an 
'  application. 
Ex  parte 
Gregnier, 
1  Atk.9l. 
(See  S  Ves. 
707.  12  Ves, 
I3.JI    [If the 
assignee  be- 
comes bank- 
rupt he  mav 
be  removed. 
Ejf  parte 
Newton, 
1  Atk.97.; 
||but  seel  Rose, 
236.11    Or  if 
the  commis« 
sionens  act 


<^  colony^  such  deed  would  require  registroHonj  enrolment^  or  re^ 
cording^  the  same  shall  be  so  registered^  enrolled^  or  recorded 
according  to  the  laws  of  such  plantation  or  coUmy  /  and  no  such 
deed  shall  invalidate  the  title  of  any  purchaser  for  valuable  cof^ 
<*  sideration  prior  to  such  registration^  enrolment^  or  recordingy 
<<  without  notice  that  the  commission  has  issued.*' 

§  65.  ^^  And  be  it  enacted,  that  the  commissioners  shall,  by 
^<  deed  indented  and  enrolled  as  aforesaid,  make  sale,  for  the 
<*  benefit  of  the  creditors  as  aforesaid,  of  any  lands,  tenem^its, 
<^  and  hereditaments,  situate  either  in  England  or  Ireland^ 
<<  whereof  the  bankrupt  is  seised  of  any  estate-tail  in  posses- 
sion, reversion,  or  remainder,  and  whereof  no  reversion  or 
remainder  is  in  the  crown,  the  gift  or  provision  of  the  crown; 
and  every  such  deed  shall  be  good  against  the  said  bankrupt, 
and  the  bsue  of  his  body,  and  against  all  persons  claiming 
under  him  after  he  became  bankrupt,  and  against  all  persons 
whom  the  said  bankrupt,  by  fine,  common  recovery,  or  any 
*<  other  means,  might  cut  off  or  debar  from  any  remainder  or 
reversion,  or  other  interest  in  or  out  of  the  said  lands,  tene* 
ments  and  hereditaments." 

§  66.  **  And  be  it  enacted,  that  the  LK>rd  Chancellor  may,  on 
petition,  order  any  conveyance  or  assignment,  either  of  the  real 
or  personal  estate  of  the  bankrupt,  made  either  to  assignees 
appointed  by  the  commissioners  or  chosen  by  the  creditors, 
and  any  enrolment  thereof  to  be  vacated,  provided  that  no  title 
of  any  purchaser  under  any  conveyance  prior  to  such  order  be 
thereby  affected,  and  that  no  estate  previously  barred  be  thereby 
revived:  and  the  Lord  Chancellor  may  order  the  commis- 
sioners to  execute  a  new  assignment  or  assi^ments  of  the  debts 
and  efiects  unreceived  and  not  disposed  of  by  the  then  assignee 
or  assignees  to  any  other  person  or  persons  to  be  chosen  by 
the  creditors  as  aforesaid,  or  to  execute  a  new  conveyance  of  the 
real  estate  unsold  or  not  conveyed  to  such  person  or  persons, 
<*  and  in  such  manner  as  the  Lord  Chancellor  shall  direct ;  and  if 
**  such  new  assignment  shall  be  ordered,  the  debts  and  personal 
^*  estate  of  the  bankrupt  shall  be  thereby  vested  in  such  new 
assignees ;  and  it  shall  be  lawful  for  them  to  sue  for  the  same 
and  to  discharge  any  action  or  suit,  or  to  give  any  acquittance 
for  such  debt,  as  effectually  as  the  former  assignees  might 
**  have  done ;  and  the  commissioners  shall,  in  the  two  London 
**  Gazettes  next  after  the  removal  of  such  assignee  or  assignees 
*<  and  such  new  appointment  as  aforesaid,  cause  advertisements 
to  be  inserted,  giving  notice  of  such  removal  and  appointment, 
and  directing  persons  indebted  to  the  bankrupt's  estate  not  to 
pay  any  debt  to  the  assignee  or  assignees  so  removed ;  and  if 
such  new  conveyance  as  aforesaid  shall  be  ordered  as  afore- 
said, it  shall  be  valid  without  any  conveyance  from  any  former 
assignee  or  assignees,  or  his  or  their  heirs  or  assigns,  provided 
that  the  order  so  made  for  vacating  any  bargain  and  sale  be 
enrolled ;  and  any  bargain  and  sale  to  be  executed  in  pursuance 
.  w  «•  thereof. 
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**  thereof  shall  be  enrolled  In  the  same  court  as  the  first  bargain  fg^pf ^p^.  ^^ 

*'  and  sale  of  the  same  estate  was  enrolled."  the  timeof 

choosing  him*  Vln.  Abr.  tit  Creditor  and  Bankrupt  (O),  pi.  3.]  ||llie  choice  of  asrigneet 
is  not  to  be  disturbed  on  the  ground  that  creditors  were  prevented  by  accident  from 
voting  if  they  were  not  kept  back  by  fraud.  Ex  parte  Surtees,  1 2  Ves.  10. ;  nor  because 
the  commissioners  have  improperly  excluded  the  proof  of  a  debt  that  would  have  turned 
the  scale  unless  the  rejection  were  fraudulent.  Ex  parte  Durent,  Buck.  SOl.  Ex  parte 
Shaw,  1  Glyn  Sc  Ja.  129.  A  creditor  hainng  adverse  interests  to  the  rest  of  the  ere- 
ditorSy  and  choosing  himself  sole  assignee,  would  probably  be  removed.  Ex  parte  Martell, 
1  Rose,  S25. ;  and  see  1  Ves.  &  B.  280.  5  Ves.  &  B.  139.  And  an  assignee  may  be  removed 
if  permanently  residing  out  of  the  jurisdiction,  as  the  court  has  no  hold  upon  him. 
Ex  parte  Grev,  13  Ves.  374.  Qu,  How  far  the  interference  of  the  bankrupt  in  the  .choice  will 
render  it  void  ?  Ex  parte  Shaw,  1  Glyn  &  Ja.  127.  If  several  assignees  are  chosen  jointly, 
and  one  is  ineligible,  the  whole  choice  will  be  set  aside.  /(&m/.||  [When  an  assignee  is 
removed,  he  must  join  with  the  old  assignee  and  the  commissioners  in  making  an  assignment 
to  the  new  assignee.  Vin.  Abr.  tit.  Creditor  and  Bankrupt  (O),  pi.  5.  And  where  an  assignee 
is  removed  on  account  of  his  own  bankruptcy,  Iiord  Hardvncke  was  of  opinion  that  he  and  hit 
assignees  must  join  with  the  commissioners  in  execudnfi;  an  assignment  to  the  new  assignee. 
1  Atk.  97.]  ||But  where  the  assignee  has  absconded,  or  from  other  cause  could,  not  execute 
the  assignment  to  the  new  assignee,  the  Lord  Chancellor  has  directed  the  first  assignment  to 
be  vacated,  and  ordered  an  immediate  assignment  from  the  commissioners  to  the  new  assignee. 
Mx  parte  Bainbridge,  6  Ves.451.  Ex  parte  Leman.  13  Ves.S71.  Ex  parte  Cw>\i^  Ibid,',  and 
see  the  sixty-sixth  section  of  the  present  statute,  wnich  is  extended  to  assignments,  in  order  to 
obviate  doubts  on  the  thirty-first  section  of  5  G.  2.  c.  ZO,  An  order  for  removal  of  one  assignee, 
unless  followed  up  by  a  release  or  assignment  from  him  to  his  co-assignees,  or  by  a  new  assign- 
ment from  the  commissioners  to  the  new  assignee,  does  not  devest  the  estate  out  of  such 
assignee.  Bloxam  v.  Hubbard,  5  East,  407.  By  the  present  statute,  section  66.  no  purchaser 
under  any  conveyance  prior  to  the  order  to  vacate,  shall  be  thereby  affected.  An  assignee 
retiring  on  his  own  re^iuest  must  give  security  to  be  approved  by  the  Master  against  costs  to 
be  incurred  in  any  action  by  reason  of  his  retiring,  and  roust  also  pay  the  costs  of  his  removal 
and  of  the  new  choice.    5  Madd.  275.   Buck.  465.   5  Madd.  76.|| 

$  67*  ^^  And  be  it  enacted,  that  whenever  any  assignee  shall  §  67. 
^*  die,  or  a  new  assignee  or  assignees  shall  be  chosen  as  aforesaid, 
^<  no  action  at  law  or  suit  in  equity  shall  be  thereby  abated ;  but 
'*  the  court  in  which  any  action  or  suit  is  depending,  may,  upon 
^^  the  suggestion  of  such  death  or  removal,  and  new  choice,  allow 
^*  the  name  of  the  surviving  or  new  assignee  or  assignees  to  be 
^'  substituted  in  the  place  ofthe  former ;  and  such  action  or  suit 
**  shall  be  prosecuted  in  the  name  or  names  of  the  said  surviving 

or  new  assignee  or  assignees,  in  the  same  manner  as  if  he  or 

they  had  originally  commenced  the  same."|| 

Assignees  are  in  the  nature  of  trustees ;  and  where  they  employ  in  re  Earl  of 
an  agent  to  receive  or  pay  money,  who  abuses  their  confidence,  Litchfield, 
they  must,  like  other  trustees,  answer  over  to  the  cestui  que  trusts.  }  ^^«/®'  i^ 
But  when  they  employ  an  agent  (a),  either  from  necessity,  or  con-  Belchier^ 
formably  to  the  common  usage  of  mankind,  they  have  been  AmbL2iSk 
holden  not  liable,  provided  they  have  used  due  precaution  in  the  ^o  Ex  parte 
choice  of  the  person  employed.  Buck*"mll 

From  their  being  considered  as  mere  trustees,  it  follows,  that  i  Atk.  as. 
each  is  separately  answerable  only  for  what  he  receives ;  and  the  {b)  But  Lord 
negligence  of  one  shall  not  hurt  any  of  the  others  (6),  provided  Hardwcke 
they  be  not  at  all  privy  to  any  private  and  personal  agreement  Jhe^inscrtion 
entered  into  by  their  co-assignee.  of  ^^e  words 

^jwfUlif  and  geveraUj^"  in  the  assignment,  for  the  security  of  each  assignee,    l  Atk.  90. 

II  If  a  judgment  is  obtained  against  two  assignees  for  a  joint  Hart  v.  Biggs, 
debty  and  one  of  them  pays  the  whole  sum»  he  may  recover  a  Holt  Co.  245. 

moiety 
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moiety  as  contribntion  from  the  other,  without  shewimr  Uuit  the 

defendant  has  any  money  of  the  estate  in  his  hands. 

Lingard  ▼.  And  if  one  assignee  pay  the  whole  of  a  loss  occasioned  by  the 

f  Vci.%'Bea.    J^"^^  ^^^  ^^  himself  and  the  other  assignee,  the  other  cannot  defend 

114^  himself  in  an  action  for  contribution  on  the  ground  that  he  acted 

for  conformity  on  the  advice  of  the  phuntiffl) 
Cam  V  Read,        Another  consequence  is,  that  payment  of  a  debt  to  one  assignee 
s  Atk.  695.       ^^1  not  be  good. 
llSee  1  £sp.  N.  P.  C.  1 14.   4  Esp.  N.  P.  C  230.|| 

Primrose  y.  If  an  assignee  becomes  insolvent,  and  has  applied  any  of  the 

1 AA  M  nioney  received  by  him  in  that  capacity  to  his  own  use,  the  com- 
IIBut  the'pe-  niissioners  are  to  be  considered  as  specialty  creditors,  because  the 
nalty  of  SO  commissioners  executed  a  counterpart  of  the  assignment  to  them ; 
per  cent.  and  the  agreement,  being  under  hand  and  seal,  makes  it  in  the 

lo^h  Mction    "*tn^®  o^  *  specialty  debt,  and  therefore  they  may  come  upon 
18  not  a  spe.  '  ^'^  real  estate, 
cialtydebt.   Buck.  Ca.  495.|| 

Ex  parte  Gra-  J  And  where  an  assignee  becomes  bankrupt  with  money  of  the 
B«u  rso  i*  estate  in  his  hands,  his  own  estate  is  held  not  entitled  to  receive 
parte  Bebb,  19  ^"7  ^^  ^^  dividends  due  on  the  assignee's  proof  under  the  corn- 
Yes.  232.  Ex  mission  of  which  he  was  assignee,  until  they  have  reimbursed  in 
parte  Bignold,  fuU  the  money  in  the  assignee's  hands  belonging  to  the  estate 
«  Madd.  470.    of  ^hich  he  was  assignee. 

6G.4.  c.  16.  By  the  6  6.4.  c.  16.  §  106.  the  commissioners  shall,  at  the 
$  106.  This  ]q3|-  examination  of  the  bankrupt,  appoint  a  meeting,  not  sooner 
and  see  §  loi!  ^"^^  ^'^^^  months  from  the  issuing  of  the  commission,  nor  later 
as  to  ass^ees*  than  six  months  after  the  last  examination,  and  give  twenty-one 
accounts,  and  days'  notice  in  the  Loncbn  Gazette  to  audit  the  accounts  of  the 
Ia^^^'q^  assignees,  when  the  assignees  shall  deliver  a  true  statement,  in 
*  V  r,  «'  • .  writing,  of  all  money  received  by  them  (a),  and  on  what  account 
^&%t^    and  how  employed;  and  the  cJmmissLners  shall  examine  the 

account,  and  enquire  whether  any  sum  appearing  to  be  in  the 

hands  of  the  assignees  ought  to  be  retained,  and  may  examine 

the  assignees  upon  oath  touching  the  truth  of  such  accounts ; 

and  the  assignees  shall  be  allowed  to  retain  all  such  money  as 

they  have  expended  in  suing  out  and  prosecuting  such  conunis- 

sion,  and  all  other  just  allowances.  || 

Es  parte  It  is  the  duty  of  the  assignees  to  sell  all  the  bankrupt's  property 

Goreing,  12th   as  soon  as  it  can  be  done  with  advantage ;  and  if  they  neglect  to 

c'%ank^'  t    ^'^P^^®  ®^  ^^  ^^^  Chancellor,  upon  petition  of  a  creditor,  will 

Laws,  325.       order  a  sale,  notwithstanding  the  assignees  should  be  desirous  of 

||See6Ve8.622.  keeping  the  estate,  as  conceiving  it  to  be  more  beneficial  for  the 

17  Vcs.  514.     creditors  than  a  sde. 

15Ves.S28.B 

Ex  fiarte  ||  If  an  assignee  buys  in  the  property  without  the  authority  of 

^T^e  ^J?"  ^®  creditors,  it  is  at  his  peril,  and  if  a  loss  arises  on  a  re-sale 
/wirte  Buxton,   he  must  bear  it. 

Id.  55. 

Ex  parte  There  is  nothmg  in  the  statute  to  prevent  assignees  sellinff  by 

Dunman,  private  contract,  and  with  consent  of  creditors  it  is  unobjecUon- 

2  Rose,  66.       able ;  but  if  done  without  consent,  it  is  a  circumstance  not  to  be 

dbregarded 
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disregarded  on  a  complaint  that  the  property,  by  a  different  mode 
of  disposing  of  it,  might  have  been  rendered  more  productive. 

It  is  an  established  rule  that  an  assignee,  commissioner,  or  Ex  parte  Rej^ 

solicitor  to  the  commission,  is  incapable  of  purchasing  property  nol^  s  Vei. 

of  the  bankrupt,  or  dividends  under  the  commission,  and  such  '^'  ^^portc 

purchase  is  ground  of  removal  of  an  assignee.  625.^^*  pwie 
JameSy  8  Ves.  997,  Bm  parte  Bennett,  10  Ves.  581.  Ex  parte  Wright,  9  Ro6e,  944.  Ex  parte 
Badcock,  1  Mont.  &  Mac.  931. 

And  unless  the  creditors  expressly  assent,  the  Court  of  Chan-  8  Ves.  552. 

eery  will  not  permit  an  assignee  or  solicitor  to  divest  himself  of  uf/"'^''^ 

his  character  of  trustee,  so  as  to  be  entitled  to  purchase;  since  it  j  GlyrTSr  Ja. 

would  lead  to  mischief  if  a  person  in  this  situation  might  act  up  12.  Ex  parte 

to  the  period  of  the  sale,  getting  all  the  information  that  could  Page,  4  Madd. 

be  useful  to  him,  and  then  discharge  himself  from  his  character,  ^\^'^T^ 

and  buy  the  property.  IS'Ibt.  ^" 

It  is  now  settled  that  assignees  are  in  the  situation  of  ordinary  5  Yes.  145. 
vendors,  and  are  bound  to  make  a  good  title  to  the  bankrupt's  ^  ^  Ves.  537. 
estate  sold,  unless  they  expressly  stipulate  that  the  purchaser  is  |^^<><>^<1  ▼• 
to  have  only  such  a  title  as  the  bankrupt  had.  12  Ves.  277. 

,  Freme  ▼.  Wright,  4  Madd.  364.    See  1  Deacon,  333* 

Assignees  selling  a  leasehold  estate  of  the  bankrupt  are  not  Wilkins  v. 
entitled  to  a  covenant  of  indemnity  from  the  vendee  against  the  Fry,  1  Meriv. 
rent  and  covenants  in  the  lease ;  as  the  assignees'  liability  to  the  ^'  ^^^* 
lessor  is  at  an  end  when  they  assign  over  the  lease,  such  indem- 
Ditv  is  unnecessary. 

JBy  the  78th  section  of  the  6  6. 4.  c.  1 6.,  (which  is  altered  from  5  G.  4.  c.  1^. 
the  3  G.  4.  c.  81.  $  4.,)  the  Lord  Chancellor  may,  on  petition  of  ^  78. 
the  assignees,  or  of  any  purchaser,  if  such  bankrupt  shall  not  try  ^?®  7^a€ 
the  validity  of  the  commission^  or  if  there  shall  have  been  a  verdict  the  words  '*at 
at  law  establishing  its  validity,  order  the  bankrupt  to  join  in  a  the  time  of 
conveyance ;  and  if  he  shall  not  execute  within  the  time  directed  the  allowance 
by  the  order,  he  and  all  persons  claiming  under  him  are  estopped  ^'»  ^^^^^ 
from  objecting  to  the  validity  of  the  conveyance,  and  all  estate  i^^^  certifi* 
in  him  shall  he  as  effectually  barred  as  if  he  had  executed.  cate." 

By  the  87th  section  (which  is  new)  no  title  to  property  sold  $  87. 
under  the  commission,  or  under  any  order  in  bankruptcy, 
shall  be  impeached  by  the  bankrupt,  or  any  person  claiming 
under  him,  in  respect  of  any  defect  in  the  commission  or  pro- 
ceedings under  it,  unless  the  bankrupt  shall  have  commenced 
proceedings  to  supersede  the  commission  and  duly  prosecuted 
the  same,  within  twelve  calendar  months  from  the  issuing  of  the 
commission.il 

llie  creditors  and  assignees  stand  in  the  place  of  the  bank-  Brown  v. 
rupt,  and  are  subject  to  the  same  equity,  and  bound  by  all  acts  Jones,  i  Atk. 
fairly  done  by  him;  for  although  the  court  will  favour  creditors  ^^^  Tyrrell 
as  much  as  they  can,  it  must  be  where  they  have  a  superior  s'Atk.^62. 
right  to  other  persons. 

Where  a  mortgage  is  made  on  a  lease  pledged  by  a  bankrupt,  Russell  v.  Rus^ 
equity  will  supply  a  defect  in  the  conveyance  against  the  assignees.  !^][^>  ^  Brown 

Taylor  v.  Wheeler,  2  Venn.  564, 
If 
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Buckley  r.         -  If  there  is  a  custom  in  the  coontry  that  faalf^^year's  leot 

J?eraR.600   ^^^"'^   become  due  on  the  day  the  tenant  enters  upon  the 

'  premises,  the  assignees  are  bound  by  it,  notwithstanding  the 

tenant  had  committed  an  act  of  bankruptcy  before  he  took  the 

premises,  and  made  the  agreement  to  pay  half-a-year's  rent  in 

advance. 

Ashbrooke  v.        The  statute  of  limitations  wiil  run  against  the  assignees  firom 

Co  b^70         ^^  ^^^  of  the  original  promise  to  the  bankrupt 

Grey  ▼.  So  where  in  an  action  brought  against  the  defendant  by  an 

Bendish,  Ciues  assignee,  he  pleaded  the  statute  of  limitations ;  the  court  resolved 
in  Equity,  171.  ^jj^j.  ^^  statutes  of  bankrupts  transfer  the  right  to  the  assignee, 

but  it  is  no  more  than  the  old  right  which  the  bankrupt  had  be* 

fore  he  had  committed  any  act  of  bankruptcy,  and  therefore  the 

assignee  must  take  it  in  the  same  plight  and  condition  as  the 

9P.Wn».i44.  bankrupt  himself  had  it;  and  that  the  statute  of  limitation  was 

a  ban 

Where  a  creditor  before  bankruptcy  agrees  to  take  less  than 
£x  P'^^        his  debt,  so  that  it  be  paid  precisely  at  the  day,  and  the  debtor 
528."^  *        '  fails  of  payment,  he  cannot  be  relieved ;  and  if  the  debtor  be- 
comes bankrupt,  the  assignees  will  not  be  entitled  to  bind  the 
creditor  by  hb  composition,  but  he  has  a  right  to  prove  his 
whole  debt 
Ex  parte  I^  ^  ^^^  ^^^7  ^^  ^^  assignees  to  make  a  dividend  as  early  as 

Lane,  1  Atk.      possible  after  the  time  given  by  the  statute  for  creditors  to  come 
f^'  Treves  V.    jn  and  prove  their  debts :  and  if  they  neglect  making  a  dividend, 
in  Chan  5^    *"^  ^^P  ^*^®  money  in  their  own  hands,  they  wiU  be  liable  to 
17. 1783.  Co!   interest  for  it] 
Banknipt  Laws,  344.    ^Ex  parte  Edwards,  6  Ves.  3.    Ex  parte  Townsend,  1 5  Ves.  470 J 

6G.  4.  c.  16.  ||By  the  102d  section  of  the  6  0. 4.  c.  16.,  it  is  enacted,  that  at 

6i08.  the  meeting  for  the  choice  of  assignees,  the  major  part  in  value 

d  n  ^m1^  wa"  ^^  ^^®  creditors,  may  direct  how,  and  with  whom,  and  where 

express  injun(>  money  received  out  of  the  estate  shall  be  paid  in  and  remain 

tlon  on  the  until  divided ;  and  if  the  creditors  shall  not  make  such  direc- 

assignees  to  tion,  the  commissioners  shall  immediately  after  such  choice,  and 

dkcctioii^f  *^  ^^^^  meeting  do  so ;  but  no  money  shall  be  directed  to  be 

the  creditors  P&>d  mto  the  hands  of  any  commissioner,  or  of  the  solicitor,  or 

or  the  commis-  to  any  banking-house  or  house  of  trade,  in  which  any  such  com- 

sioners.    The    missioner,  or  the  solicitor,  or  assigneej  is  interested, 
words  •or  ^ 

assignee'*  are  new;  see  Ex  parte  Baker,  18  Ves.  246. 

The  103d  sec-  By  the  103d  section  the  commissioners  may,  when  expedient, 
tton  empowers  direct  any  money,  part  of  such  estate,  to  be  invested  in  exchequer 
sioners  to  in-  ^^^^h  ^^^  may  direct  where  such  bills  shall  be  kept,  and  cause 
vest,  without  them  to  be  sold  when  expedient,  and  the  proceeds  to  be  again 
any  application  laid  out  in  the  purchase  of  exchequer  bills,  or  applied  for  the 
by  the  assig-  benefit  of  the  creditors,  subject  to  the  controul  of  the  Lord 
nees,orby  r'ko«/.«ll«^ 
five  or  more      v^nanceilor. 

creditors,  which  was  before  necessary. 

The  penalty  ^Y  ^^^  104th  section,  if  any  assignee  shall  retain  or  employ 

extends  to        for  his  own  benefit,  or  knowingly  permit  any  oo^assignee  so  to 

r^ain 
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retain  or  employ  any  sum  to  the  amount  of  100/.,  part  of  the  **  knowingly 

estate  of  the  bankrupt,  or  shall  neglect  to  invest  any  money  in  P^^^^^g  ^Sf 

the  purchase  of  exchequer  bills,  when  so  directed  as  aforesaid,  &^&?.^  which 

such  assignee  shall  be  charged  with  interest  thereon,  at  20/.  per  was  not' the 

eent^j  and  the  commissioners  shall  charge  every  such  assignee  in  ^^^^  under 

his  accounts  acocnrdinirlv.  ^^^  former 

^  ^  statute ;  and 

also  to  ^  neglecHng  to  invest*'  as  well  as  **  retaining "  any  sum,  and  the  word  **•  wilfuUy  be- 
fore'^  retain^  is  omitted.   See  Buck  Ca.  197. 

The  act  is  imperative  on  the  commissioners  to  charge  2QLper  Ex  parte 
cent,  in  the  cases  enumerated.  ^™y»  *  ^'^^  . 

144, 

The  penalty  does  not  apply  to  the  case  of  a  bankrupt  assignee,  Wackerbarth 
having  previous  to  his  bankruptcy  misemployed  money,   this  v.  Powell, 
case  being  provided  for  by  the  49  G.  3.  c.  121.  §  4.  (now  re-  Buck  495. 
cnacted   by  §  105.   of  6  G.  4.  c.  16.),  which   enacts   that   the  q^^^^^^ 
certificate  of  a  bankrupt  assignee,  who  is  indebted  to  the  estate  i  (jlyn  &  Ja. 
of  which  he  is  assignee,  for  money  so  retained  or  employed  for  405. 
his  own  benefit,  shall  only  free  his  person  from  airest,   but 
his  ftiture  efiecfs  shall  remain  liable  for  such  debt  to  the  estate. 

Neither  the  commissioners  nor  the  Lord  Chancellor  can  allow  Ex  parte 
travelling  expenses  to  the  assignees,  however  proper  it  may  be  ^™y>-ji  ^°*®' 
for  the  creditors  to  make  such  allowance ;  and  where  an  assignee  ^^^  i^U'n 
happens  to  be  an  accountant,  he  is  not  allowed  to  charge  the  &  Ja.'??. 
estate  for  business  done  in  that  character.  H 

(E)  Of  the  Creditors,  who  ara  such}   and  herein  of 

proving  their  Debts. 

^I'DY  6G.  4.  c  16.  §  46.,   it  is  enacted,   ^'  that  at  the  three  6G.4.  c.  I6. 

*'  several  meetings  so  appointed  by  the  commissioners  as  §  ^^* 
^'  aforesaid,  and  at  every  other  meeting  by  them  appointed  for 
"  proof  of  debts,  whereof  and  of  the  purport  whereof  ten  days' 
'*  notice  shall  have  been  given  in  the  London  Gazette,  every 
^'  creditor  of  the  bankrupt  may  prove  his  debt  by  his  own  oath ; 
**  and  all  bodies  politic  and  puUic  companies  incorporated,  or  Thii  is  new/ 
**  authorized  to  sue  or  bring  actions  either  by  charter  or  act  of 
«  parliament,  may  prove  by  an  agent,  provided  such  agent  shall 
^  in  hi€  deposition  swear  that  be  is  such  agent  ns  c^esaid,  and 
**  that  he  is  authorized  to  make  such  proofs  and  if  any  creditor 
^*  ahall  live  remote  from  the  place  of  the  meeting  of  the  com- 
*^  missioners,  he  may  prove  by  affidavit,  sworn  before  a  Master 
**  in  Chancery,  ordinary  or  extraordinary ;  or  if  such  creditor 
'*  shall  live  out  of  England,  by  affidavit  sworn  before  a  magi- 
^  stfate  where  such  cr^itor  shall  be  residing,  and  attested  by  a     « 
^  notary  public,  British  minister  or  consul;  and  no  creditor 
^  shall  pay  any  contribution  on  account  of  any  such  debt, 
^^  provided  that  it  shall  be  lawful  for  the  said  commissioners  to* 
*'  examine  upon  oath,  either  by  word  of  mouth,  or  by  interro- 
^  gatories  in  writing,  every  person  claiming  to  prove  a  debt 
^'  under  the  said  commission,  or  to  require  such  further  proo^ 
*^  and  to  examine  such  other  person  in  relation  thereto,  as  they 
«<  shaU  think  BiT 
Vol.  L  Pp  $47* 
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§  47.  $  47.  *'  And  be  it  enacted,  that* every  person  with  whom  any 

**  bankrupt  shall  have  really  and  bon&Jule  contracted  any  debt  or 
^*  demand,  before  the  issuing  of  the  commission  against  him, 
**  shall,  notwithstanding  any  prior  act  of  bankruptcy  committed 
'*  by  such  bankrupt,  be  aamitted  to  prove  the  same,  and  l)e  a 
<<  creditor  under  such  commission,  as  if  no  sach  act  of  bank** 
*'  ruptcy  had  been  committed ;  provided  such  person  had  not,  at 
*^  the  time  the  same  was  contracted,  notice  of  any  act  of  bank* 
'<  ruptcy  by  such  bankrupt  committed/' 
^  48.  By  $  48.  the  commissioners  may  order  wages  or  salary  due  to 

P™  "  fj^^       any  clerk  or  servant  of  the  bankrupt  to  be  paid,  (not  exceeding 
an  imnu^  *     ^^  months  on  salary)  and  the  clerk  or  servant  may  prove  fof 
salary  is  within  the  amount     As  to  Apprentices^  seepost^  586. 
this  section,    l  Mont.  &  Mac.  194. ;  and  see  Id.  95. 

The  fi"t  part  By  J  108.  it  is  enacted,  "  that  no  creditor  having  security  for  his 
is  fiSm'th''^"  "  ^^^^  ^'  having  made  any  attachment  in  London^  or  any  other 
SI  Jac.  c.  19.  **  place,  by  virtue  of  any  custom  there  used,  of  the  goods  and 
§9.  The  **  chattekofthe  bankrupt,  shall  receive  upon  any  such  security  OK 
clause  in  ita-  «  attachment,  more  than  a  rateable  part  of  such  debt,  except  in 
its  kn  "^^*  "  respect  of  any  execution  or  extent  served  and  levied  by  seizure 
is  veryotK  **  upon,  or  any  mortgage  of  or  lien  upon  any  part  of  the  property 
scure;  but  **  ofsuch  bankrupt  before  the  bankruptcy  ;p-ovfW^</Ma^iiocrif£2iYor9 
the  construe-  <*  though  for  a  valuable  consideration,  'ooho  shall  sue  out  extcutkm 
thTsS^on  r  "  *^P*^  ^''-^  judgment  obtained  by  defaxiU,  confession^  or  nil  dicit, 
that  a  ere-  ^  "  **^^  ^'^^'^  himself  of  such  executiony  to  the  prejudice  f^  other foir 
ditor,  suin^  ^  creditor s,  but  shall  be  paid  rateable  with  such  creditors  **\ 
out  execution  on  judgment  obtained  on  verdict,  is  entitled  to  retain  the  goods  seized,  provided 
tne  Memire  takes  place  before  the  act  of  banliniptcy  j  but  Uiat  a  creditor  suing  execution  on 
a  judgment  by  de&ult,  &c.  will  not  be  entitled  to  retain  the  goods  unless  the  tale  as  well  as 
»€izure  are  complete  before  the  bankruptcy.  Where  the  creditor  has  completed  his  execution 
by  seizure  and  sale»  he  is  no  longer  **  a  creditor  having  security  for  his  ddl>t,"  within  the  seo* 
tion ;  and  therefore  if  a  creditor  after  the  seizure  buys  the  goods  himself  of  the  sheriff,  and  the 
assignees  afterwards  take  possession  of  them,  he  may  maintain  trover  against  them.  Wymer  v. 
Kcmble,  6  Bam.  &  C.479.;  and  see  Morland  v.  Pellatt,  8  Barn.  &  C.72S.  If  a  crecfitor  on 
judgment  by  ml  dieit  sues  out  execution,  and  the  sheriff  seizes  the  debtor's  goods,  aod  the 
debtor  becomes  bankrupt,  and  the  sheriff  after  notice  of  the  bankruptcy  and  commisfioo,  selis 
the  goods  and  pays  the  proceeds  to  the  creditor,  the  sheriff  is  liable  to  the  assignees  for  the 
amount  in  an  action  for  money  had  and  received.  Notley  v.  Buck,  8  Bam.  &  C.  isa  But 
the  court  will  not  in  such  case  compel  the  sheriff  by  rule  to  pay  over  the  proceeds  of  the  ade 
to  the  assienees  of  the  bankmpt.  In  re  Wtthboura,  Id.  444.  Nor  will  they  set  aside  the 
execution,  tor  the  statute  does  not  render  the  execution  void,  but  merely  enacu  that  the  FJain- 
tiff  m  such  execution  shall  share  rateably  with  the  other  creditors.  Taylor  v.  Taylor,  S  Bam. 
&C.592,    An  execution  on  a  final  juogment  following  a  judgment  by  default  in  astumpntjm 


within  the  proriso.    Cuming  v.  Welsford,  6  Bing.  50S.  And  it  applies  to  judgments  obtaiiied 
before  the  act  took  eflto.    Ibid. 

JUSx  parte  Creditors,  upon  what  security  soever  they  be,  come  in  all 

f^^^^^^^^n'  ^^'  unless  such  as  have  obtained  actual  execution  before  the 
*  ^^'1  bankruptcvy  or  have  taken  pledges  for  their  just  debts ;  and  the 
reason  is,  because,  from  the  act  of  bankruptcy,  all  the  bankrupt's 
estate  is  vested  in  the  commissioners,  who  are  established  as 
courts  of  justice  touching  the  bankrupt's  estate,  and  before  whom 
the  creditors  must  authenticate  then-  debts,  in  order  to  reoeiTe 
their  dividends ;  and  therefore  they  must  equally  admit  all  pen- 
sons  to  mi^e  proof  of  their  debts :  but  such  as  have  pawns  or 
mortgages  have  a  property  in  the  thing  so  pledged,  preoodsot 

to 
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to  the  translation  of  the  property  to  the  commissioners ;  in  which 
case  they  have  only  an  equity  of  redemption,  and  are  in  no  better 
condition  than  the  bankrupt  himself.    [When  a  creditor  comes 
to  prove  his  debt,  he  is  obliged  to  swear,  whether  he  has  a 
security  or  not;  and  if  he  has,  and  insists  upon  proving,  he 
must  deliver  it  up  for  the  benefit  of  his  creditors  (a) :  unless  it  (a)  i  Atk.i05. 
be  a  joint  security  from  the  bankrupt  and  another  person ;  in  i^^'  ^^^av 
which  case  he  may  come  in  for  his  whole  debt  under  the  com-  ^s^njsx^^e 
mission,  widiout  being  compelled  to  deliver  up  the  joint-security,  Parr,  i  Rose, 
IM  he  is  entitled  to  recover  what  he  can  from  die  co-security,  and  76.  Ex  parte 
take  his  dividend  upon  the  whole  of  his  demand  upon  the  bank-  ^?^°5^'    m 
rupfs  estate,  provided  he  does  not  receive  more  than  20s.  in  the  ^  ^^^•^'^^•11 
pound  on  the  whole.  (6)] 

I  If  a  bill  is  lost,  the  proof  may  be  admitted  on  an  indemnity.  ||  £,  parte 

Greenway,  6  Ves.  812.;  and  see  Expvrte  Hossack,  Bucky390. 

[When  a  creditor  has  a  mortgage,  or  otlier  pledge,  which  he  -^*  Pf'^^ 
apprehends  is  not  equal  to  the  payment  of  his  debt,  he  must  ^^J^"^'^ 
^ply  to  the  Chancellor  to   have   the  pledge  sold,  and  that  Co.  Bankrupt 
he  may  be  admitted  a  creditor  for  the  residue ;  and  the  com-  Laws,  149. 
missioners  may  direct  the  sale  to  be  before  them,  or  by  public 
auction.] 

DThe  Lord  Chancellor  has  no  authority  to  compel  a  second  Ex  parte 
mortgagee,  who  rests  on  lus  security,  to  join  in  a  sale  obtained  Jackson, 
by  a  prior  mortgagee.  E^^'r^' 

Topham,  I  Madd.38.    2  Christ.  38^. 

And  the  commissioners  cannot  under  the  general  order  sell  isVes.  4S4. 
an  equitable  mortgage,  but  there  must  be  a  petition. 

Where  the  mortgagee  wishes  to  bid  for  the  mortgaged  estate,  ^^^^ 
it  is  usual  for  him  to  apply  for  leave  to  do  so,  though  this  does  ^  Madd.R. 
not  seem  absolutely  necessary.  Ex  parte 

Ducane,  Buck,  18,    Ex  parte  Hammond,  Buck,  464. 

Although  in  general  a  mortgagee,  with  a  power  of  sale,  is  a  Downes  v. 
trustee  for  the  party  making  the  conveyance,  and  as  such  dis-  3  {J^r  ^00  * 
abled  from  purchasing  himself,  yet  it  has  been  determined,  in  Ex  parte 
bankruptcy,  that  he  may  waive  his  special  power  of  sale  under  Hodgson, 
the  deed,  and  come  in  for  a  sale  in  his  general  character  of  *  ^^y^  ^  ^^ 
mortgagee.  ^^' 

By  the  98th  section  of  6  G.  4.  c  16.  it  is  declared  that  all  See  sEspjn. 
sales  of  real  or  personal  estate  of  the  bankrupt  shall  be  free  ^^^'  f  D  ^^'n 
from  auction  duty.  B.  L.  201!^*^^ 

Where  a  creditor  holding  a  security  is  desirous  of  voting  in  ExparteUoj[f'' 
die  choice  of  assignees,  the  court  will  sometimes  permit  proof  of  ^P{j^^.?^' 
the  debt,  deducting  the  value  of  the  pledge,  and  imposing  such  ^,p*^^^e* 
terms  diat  justice  may  be  done  to  the  estate.  Tastet,  1  Rose, 

522.  S24, 325.  2  Rose,  65.    1  Vcs.  &  Bea.  518.   Buck,  525.    1  Glyn  &  Ja.  591. 

But  where  the  right  to  the  security  held  is  contested,  or  where  ^jp  parte 

it  is  held  under  a  jtreference  given  by  the  bankrupt,  the  court  ^^^k  42^' 

will  not  order  the  security  to  be  valued,  and  the  creditor  to  prove  n  ja^,  ^ 

fi>r  the  differ^ice.  Walk.  220. 

1  Glyn.&  Ja;  65.  272. 
P  p  2  The 
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Exparie  Gel-  The  mere  selling  of  a  pledge  by  a  creditor,  without  application 
Lw^8Bo«'&  ^  ^^®  commissioners,  does  not,  if  there  is  no  fraud  in  the  trans- 
Pull.  191.  n.  action,  destroy  his  right  to  prove  the  remainder  of  his  debt.| 
JSx  parte  mu  [Bonds,  bills  of  exchange,  and  other  personal  securities. 
Her,  19th  July  pledged  or  deposited  with  a  creditor,  may  be  directed  to  be  sold 
BankriSt'  before  the  commissioners  in  the  same  manner  as  an  estate. 

Laws,  149.  .         _  _.  ,  .„     -. 

Ex  parte  If  a  debtor,  by  way  of  collateral  security,  deliver  a  bill  ot  ex- 

Smith,  1 9th  change  or  promissory  note  to  his  creditor,  without  his  name 
Dec.  1784.  appearing  on  the  paper,  it  must  be  disposed  of  as  a  pledge,  and 
^^'  the  produce  applied  to  reduce  the  debt,  Uie  residue  only  of  the 

demand  being  proveable  under  the  commission. 
Ex  parte  Where,  indeed,  a  person  takes  a  bill  without  the  name  of  the 

Whuter,  6th     party  from  whom  he  receives  it,  it  may  be  a  pledge,  or  a  pur- 
Feb.n90.        chase,  according  to  the  agreement  of  the  parties,     if  it  is  token 
Rol^t'^sist    ^  *  Pl®^g^  't  "^"st  be  sold ;  but  if  as  a  purchase,  it  liquidates 
June  \  789.  *      ^^®  ^^^^  ^^  ^^^  ^"'^  amount  of  the  bill. 
Ex  parte  Smith,  18th  Nov.  1789,   Ibid.  ISO.    Bank  of  England  v.  Newman,  I  Ld.Raym.  44«. 

Ex  parte  Where  a  creditor  has  two  demands,  one  proveable  under  the 

Howard,  14th  commission,  the  other  not,  he  may  apply  his  security,  in  the 
sT^e'       ^^^  P^ce,  to  reduce  that  demand  which  is  not  proveable.] 

Arkley,  S6th  Nov.  1791.   Co.  Bankrupt  Laws,  160. 153. 

Ex  parte  ||  Where  a  creditor  elects  to  prove  under  the  estate,  in  pre- 

fs^VeTsgo       ^^''^"ce  to  resting  on  his  mortgage  or  lien,  he  cannot  afterwards 
Ex  parte   '      Withdraw  his  proof,  and  have  the  benefit  of  his  security.  H 
Solomon,  1  Glyn  &  Ja.  35.    Ex  parte  Hornby,  Buck,  351.    Ex  parte  Bum,  2  Rose,  SS. 
Chapman  v.  If  jf.  sells  lands  to  B.,  who  afterwards  becomes  a  bankrupt, 

Tv"^'^'267      ^"^  P**"^  °^  ^^  purchase-money  is  not  paid,  A.  shall  not  be 
vem.  267.      jjyjggj  ^^  ^Q^g  jjj  33  ^  creditor  under  the  statute  of  bankrupt, 

but  the  land  shall  stand  charged  with  the  money  unpaid,  though 

there  be  no  agreement  for  that  purpose. 
Co.  Bankrupt        Corporations  usually  appoint  a  clerk  or  treasurer,  who  is  the 
Laws,  155.       person  to  prove  debts  due  to  them;  he  must,  however,  produce 
necessary  °U    ^'»  appointment,  under  seal,  to  the  commksioners.  {a) 
is  sufficient  if  he  swear  that  he  is  agent,  and  authorized  to  prove.    6  0. 4.  c.  16.  §  46.| 
Ex  jM""'^  II  Where  the  creditor  is  aged  and  imbecile,  the  commissioners 

57^;  ind  w"'  will  be  directed  to  admit  the  proof  on  such  evidence  as  is  satis- 
1  Rose,  387.      factory  to  them.  || 

Ex  parte  If  the  bankrupt's  estate  is  in  arrear  for  taxes,  the  collector 

^**  **Tf  h'*^*  seems  the  proper  person  to  prove  the  debts,  and  he  ought  to 
aretwo  col^  produce  his  appointment,  that  the  commissioners  may  judge  of 
lectors,  who  the  legality  of  it:  but  if  the  collector  himself  should  become 
divide  the  mo-  bankrupt,  having  received  the  taxes  from  the  inhabitants,  but 

ney  received     j^^^  p^^j^i  ^^  money  over,  one  of  the  inhabitants  may  prove  for 

Detween tnem.  «.        .^       i<«  m 

and  one  of       himself  and  the  rest 

them  becomes  bankrupt,  the  other  shall  prove  on  behalf  of  the  parish  the  whole  sum  remai^ 
ing  in  their  hands  not  paid  o?er.  JB*/wrte  Mogeeridge  and  Clarke,  4th  Fei.  1790.  Co.  Bank- 
rupt Laws,  156.  II Where  a  navy  agent  was  btmkrupt,  an  admiral  was  allowed  to  prove  for 
himself  and  the  crew.  1  Mont.  Dig.  143.    For  an  assessment  for  church  and  highway  rates.the 
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aisessor  roiut  prore,  Lloyd  r.  Heathcote,  9  Bro.  ft  Bing.988.  Where  a  debt  is  due  to  an 
infaDt,  the  guardian  on  petition  will  be  allowed  to  prove.  2  Bro.  C.C.306.  And  where  a 
creditor  was  deranged,  the  court  permitted  a  friend  to  prove  on  lus  behalf.  B*  parte  Maltby» 
I  Rose,  587. ;  and  see  S  Russ.  575.||  m-  jw 

The  privilege  of  creditors  to  come  in  and  prove  their  debts.  Ex  parte 

and  bankrupts  to  be  discharged  therefrom,  is  said  to  be  co-ex-  Gi^om, 

tensive  and  commensurate.     However,  the  court  will  not  abso-  i:^  p^^ Vil- 

Iiitely  stop  a  creditor  from  bringing  an  action,  but  put  him  to  liamson, 

his  election ;  and  should  he  elect  to  proceed  at  law,  he  will  still  i  Atk.  85. 
be  allowed  to  prove  his  debt,  for  the  purpose  of  assenting  to  or 
dissenting  from  the  certificate,  which  permission  is  absolutely 

requisite  to  make  his  remedy  at  law  of  any  avail ;  for  should  the  Ex  parte 

bankrupt  procure  his  certificate,  he  will  be  thereby  discharged  Capot,  i  Atk; 

from  that  action,  as  well  as  from  all  debts  contracted  before  the  **^- 
act  of  bankruptcy. 

MTiere  a  creditor  has  proceeded  at  law,  before  he  applies  to  Ex parte  W^- 

prove  his  debt  under  the  commission,  he  ought  not  to  be  per-  liamiion, 

mitted  to  prove  without  relinquishing  his  proceedings  at  law,  i  Atk.  83. 

unless  by  order  from  the  Great  Seal,  for  the  purpose  of  simify-  Some  doubts 

)Skg  bis  assent  to,  or  dissent  from,  the  certificate.  tertained  of 

this;  but  see  Ex  parte  Botteril,  1  Atk.  109^  where  the  commissioners  refused. 

But  the  dreumstance  of  a  creditor  proving  bis  debts  pre-  Ex  parte  Dor- 
▼ioHsly  to  proceeding  at  law  against  the  bankrupt,  does  not  ^'^^/^  ^  ^^^' 
amount  to  a  conclusive  election  to  take  under  the  commission ;  Lindsay' /i. 
for  a  creditor  has  been  suffered  to  make  his  election  of  proceed-  220.  Ex  parte 
ing  at  law  against  the  bankrupt  himself,  after  having  proved  his  Capot,  iS. 
debt,  and  received  two  dividends,  upon  condition  of  refunding  ^^^- 
what  he  had  received.   But  the  case,,  perhaps,  might  be  different, 
if  the  creditor  had  in  view  the  charging  a  third  person,  as  the 
aecuri^,  or  the  bail  of  the  bankrupt. 

Therefore,  where  a  creditor  had  proved  his  debt,  and  signed  Aylett  ▼.  Har- 
an  agreement  to  permit  tlie  bankrupt  to  keep  his  house  still  open  for  ^«J»  ^  Black. 
.trade,  and  to  make  him  an  annual  allowance  i  and  the  bankrupt       ^^^^' 
afterwards  deserted  his  house  and  absconded ;  upon  which  the 
creditor  proceeded  to  fix  the  bail,  and  served  execution  upon 
them :  the  court  said,  there  were  some  instances,  in  which  the 
Court  of  Chancery  permits  a  creditor  to  do  certain  acts,  such  as 
proving  his  debt,  and  voting  for  assignees,  without  binding  him 
to  come  in  under  the  commission,   and  renounce  his  legal 
remedy.    But  the  creditor  here  has  gone  much  farther,  -^  he  has 
made  his  election,  has  acquiesced  under  the  commission,  and  shall 
Bot,  on  a  subsequent  unforeseen  event,  at  the  distance  of.~a 
twelvemonth,  desert  the  commission,  and  come  upon  the  bail  by 
surprise. 

The  being  chosen  assignee  will  not  prevent  the  creditor  from  Ex  parte 
suing  the  bankrupt  at  law  if  he  has  not  proved  his  debt,  for  in  Ward,  1  Atk. 
that  case  he  can  onlv  be  considered  as  a  creditor  at  large ;  and  y^*        ^ 
even  if  he  has  proved  his  debt,  and  chosen  himself  assignee,  he  yi\\^  ^jfi^^^' 
may  still  elect  to  proceed  at  law,  and  be  discharged  as  a  creditor  ssi.   ' 
under  the  commission. 

P  p  S  JA  petl- 
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1  ^^'  3/ p  II A  petitioning  creditor  has  always  beeti  considered  as  having 

i^^^LZL  made  his  election;  and  thousrh  the  commission  be  not  opened 

R.  544.  3  Ves.  ^"^  petitionmg  creditor  cannot  proceed  at  law,  if  the  commission 

1.  1  Ves.  &  be  capable  oT  prosecution.     But  the  petitioning  creditor  need 

^ri^^  A-  T  "°^  relinquish  his  action  before  presenting  his  petition.     The 

92?sROTe  8.  ^^^"'®  applies  only  to  proof  or  claim  under  the  commission.! 

Ex  parte  If  a  creditor,  at  the  time  the  commission  issues,  has  the  bankrupt 

Hinklio,  2d  in  execution,  he  may  prove  hb  debt  under  the  commission,  and 

^^t  ^w^'c^'  ®^®^'  ^°  discharge  the  bankrupt    But  if  o/lf^  the  commission  has 

S2d  Dec^iiQo,  issued,  a  creditor  proceeds  at  law  against  the  bankrupt,  and  takes 

Ejt  parte  Ca-  his  body  in  execution,  it  is  a  conclusive  election,  and  he  will  not 

ton,  21st  Dec.  be  entitled  to  prove  so  as  to  receive  a  dividend,  although  he 

^^^t  I^ti  should  afterwards  discharge  the  bankrupt  out  of  custody. 

lOth  August  1791.  Ex  parte  Bisson,  25d  March  1792.  Creditor  having  taken  benkrapt  in 
execution  subsequent  to  the  commission,  afterwards  released  him,  and  was  permittca  to 
proved:  Debt  expunged.  So  Ex  parte  Hewitt,  91st  Jan*  1789.  Co.  Banlfxupt  Laws,  160, 
161,  162,  163. 

Ex  parte  Ben-       ||  An  attachment  after  the  commission  issued  for  nonpajonent 
jamm,  Buck      ^f  money  into  court  under  an  order  is  not  such  an  election. 
^'^^'  Quare  as  to  an  attachment  for  nonpayment  of  money  to  ike 

party. 
EsparteCixn'      And  if  the  bankrupt  after  judgment  and  n  ca»«L  iMied, 
dall,  6  Vef.       surrender  in  discharge  of  his  bul,  but  is  never  charged  ki  ex^ 
V\fi^^^^  cution  by  the  creditor,  this  is  no  electbn  by  the  cmUtor  so  a» 
is^Ves! 231.;     to  preclude  his  provmg.| 
see  Deacon  B.  L.  cfa.  9.  §  1. 

Ex  parte  V  a  creditor  is  proceeding  at  law,  the  bankrupt  is  entitled  by 

Hopkinson,  petition  to  put  the  creditor  to  his  election,  either  to  abide  bir 
3dJttfi^  17£K).  the  commission  and  waive  the  proceedings  at  law,  or  relinquish 
VideCjo^aok'  ^^^  benefit  under  it ;  but  whether  the  creditor  can  be  compelled 
nipt  Laws,  to  elect  le/bre  a  dividend,  seems  to  be  somewhat  nnsetded: 
163,164,165.   though  the  modem  determinations,  supported  by  some  of  an 

earlier  date,  have  mostly  put  him  to  his  election  before  a  divi- 
dend, provided  the  application  was  not  made  before  he  had  a 
reasonable  time  of  examining  into  the  bankrupt's  affiiirs. 
Ex  parte  If  a  creditor  has  demands  upon  the  bankrupt  of  dblinct  na- 

Cnnsoz,  1  Bra.  tures,  or  in  different  rights,  he  is  at  liberty  to  prove  one  undier 
^^'  the  commission,  and  proceed  at  law  for  the  recovery  of  the  other. 

Ex  parte  BoU  Therefore,  where  a  bankrupt  had  borrowed  100/.  upon  bond 
teril,  1  Atk.  of  a  near  relation,  who  had  arrested  him  upon  the  bond  and 
*®^'  charged  him  in  execution ;  and  had  another  demand  for  a  yearns 

rent,  which  he  offered  to  prove  under  the  commission,  but  would 
not  waive  his  execution  upon  the  bond  debt;  and  the  comma* 
sioners,  therefore,  reftised  to  admit  him  to  prove :  Lord  Hard^ 
woke  said,  that  though  it  was  a  hard  case  upon  the  bankrupt, 
yet,  as  the  debts  were  entirely  distinct,  he  should  be  allowed  to 
prove. 
Ex  parte  Max*  So,  on  a  petition  Ex  parte  Matthews,  where  it  appeared  that 
thews,  3  Atk.    jjj.,  Q^ry  had  proved  a  debt  under  the  commission  hi  right  <rf 

his  wife,  amounting  to  5000/.,  being  her  fortune  nnder  a  mar- 
riage settlement,  and  also  brought  an  action  at  law  in  his  own 

right 
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right  for  a  debt  due  to  him  for  goods  sold  and  delivered; 
toe  Lord  Chancellor  observed,  the  court  would  never  sufier  a 
creditor  to  split  a  demand,  and  prove  part  under  the  connnis* 
sion,  and  prosecute  at  the  same  time  a  bankrupt  for  the  re* 
mainder  at  law*  But  that  in  this  case  there  are  two  remedies 
and  different  rights ;  and  he  even  thought  he  might  have  done 
it,  if  the  debts  had  been  both  in  his  own  right*  Suppose  one 
debt  had  beep  due  to  Mr.  Gary  by  bond,  and  another  upon  an 
account  current,  and  he  had  brought  a  bill  here  for  the  account, 
and  .an  action  at  law  upon  the  bond ;  these  are  two  distinct  things, 
and^  therefore  the  court  Will  let  him  go  on,  both  in  law  and 
equity.  If  indeed,  he  was  to  bring  a  biU  in  equity  for  an  account 
current,  and  an  acticxi  at  law  for  a  particular  item  in  that  account, 
the  court  would,  in  that  case,  oblige  the  plaintiff  to  make  an 
election. 

Ilmportant  alterations  were  made  respecting  the  creditors'  6G.4.  c.  1& 
election,  by  proving  or  by  proceeding  at  law,  by  49  G.  3.  c  121.  §  59. 
$  14.,  which  has  been  re-enacted  with  some  additions  by  the 
59th  section  of  the  present  statute. 

By  this  section  it  is  enacted,  ^^  that  no  creditor  who  has  brought 
<^  any  action,  or  instituted  any  suit  against  any  bankrupt  in  re- 
*<  spect  of  a  demand  prior  to  the  tumkmptcy,  or  which  might 
**  biave  been  proved  as  a  debt  under  the  commission  against  such 
*^  bankrupt,  shall  prove  a  debt  under  swh  commissioaa,  or  hava 
^^  any  daim  entered  upon  the  proceedings  under  such  commission 
^  without  relinquishing  such  actkm  or  suit    jind  in  case  such  ^j^  clamef 
^  banirupi  shall  be  in  prison  or  eustodjf  at  the  suit  cf  or  detained  in  italics 
<<  iy  mch  creditor^  he  dall  not  prooe  or  claim  as  t^esaid  without  are  new. 
"  gioing  a  nMdenJt  authority  in  writing  for  the  discharge  of  such  ^^^  ^^^^^ 
'^  baningft(a)f  and  the  proving  or  claiming  a  debt  under  a  com-  t"  tii?Lord 
^*  mission  by  any  creditor  shall  be  deemed  an  election  by  such  Chancellor 
''  creditor  to  take  the  benefit  of  such  commission  widi  respect  to  was  in  general 
**  the  debt  so  proved  or  claimed :  provided  that  such  creditor  necessary. 
^*  shall  not  be  liable  to  the  payment  to  such  bankrupt  or  his 
*^  assignees  of  the  costs  of  sucn  action  or  suit  so  relinquished  by 
<<  him,  and  that  where  any  such  creditor  idiall  have  brought  any 
^  action  or  suit  against  such  bankrupt  jointly  with  any  other  per- 
^  son  or  persons,  his  relinquishing  sucn  action  or  suit  against  the 
**  bankrupt  shall  not  affect  such  action  or  suit  against  such  other 
•  person  or  persons :  praoided  also^  that  any  creditor  who  shall 
**  so  have  elected  to  prooe  or  claim  as  aforesaid^  if  the  commission 
^  be  afterwards  superseded,  mey  proceed  in  the  action  at  if  he  had 
^^  not  so  elected,  and  in  bailMe  actions  shall  be  at  liberty  to 
^  arrest  the  drfendant  de  novo  tf  he  has  not  put  in  baiLbehw  or 
**  perfected  bail  above,  or  if  the  defendafU  has  put  in  or  perfected 
<<  such  baUf  to  have  recourse  against  such  benl  by  requiring  the 
^  bail  bdam  to  put  in  andperfsct  bail  above  within  the  first  eight 
^<  days  in  term,  after  notice  in  the  London  Gazette  of  the  supers 
^  s^&ng  such  commission,  and  by  suing  the  bail  tqfon  their  reeog" 
^  nizance  if  the  condition  theretfis  broken.** 

Tlie  proof  under  the  commission  is  only  an  election  to  take  Watson  ▼. 

P  p  4  the 
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Medex,  the  benefit  of  the  commission  as  to  that  particular  debt,  and 

1  Bam.  &  A.  such  proof  does  not  preclude  the  creditor  from  bringing  an 
121.  Hariev  v.  action  or  suit  for  a  distinct  debt :  but  the  former  part  of  the 

5  Barn! &  Aid.  ^^^tion,  prohibiting  a  creditor  who  has  brought  an  action  or 
95,  Howell  V.  instituted  a  suit  from  '<  proving  a  debt,''  or  *^  having  any  claim 
College,  entered"  under  such  commission,  without  relinquishfti^  such 
B^d^^t  ^^*'  ^^^'^^  ^^  ^^^  applies  to  prevent  a  creditor  from  provinfg  awf 
Mnj^4fiinff.  distinct  demand  whatever  under  the  commissioH  without  relin- 
19.  !£'fpar/<^  quishing  his  action. 

Dickson,  i  Rose,  98.  £x  parte  Hardenberg,  IM.  S04.  &  parte  Glover,  I  Glyn  ft  Ja.  97a 
IHjp  parte  Edwards,  1  Mont-  &  Mac.  \16, 

f  P**^"'  ^  ^^^'      -^"^  although  the  proof  of  a  debt  is  an  election  to  take  the 

benefit  of  the  commission  as  to  the  particular  debt,  yet  if  an 
action  is  afterwards  brought  for  that  debt  the  proof  cannot 
be  pleaded  in  bar,  but  the  bankrupt  must  either  apply  for  a  stay 
of  proceedings  to  the  court  in  which  the  action  is  brought,  or  to 
the  Lord  Chancellor  to  expunge  the  debt. 

Henth  v.  Hall,       A  creditor  proving  a  joint  debt  under  a  separate  commission 

4  raunt.32b\  against  one  of  the  partners  is  not  prevented  from  proceeding  at 
Gkss^ieEast  ^^^  against  tJie  others;  for  the  statute  only  relates  to  case» 
252.  *Sed  vide*  where  the  party  having  proved  his  debt  sues  the  seane  person 
1  Gow.  199.      under  whose  commission  ne  has  proved. 

Mead  v.  Bra-  It  has  been  decided  by  the  Court  of  King's  Bench,  that  where 
ham,  3  Maule  the  holder  of  a  bill  proves  under  a  commission  against  the 
see  14  East"  a<^<^P^or,  and  afterwards  receives  the  amount  of  the  bill  finom  the 
565.  Ex  parte  drawer,  the  drawer  is  not  bound  by  the  election  of  the  holder  to 
Lobbon,  come  in  under  the  commission,  but  may  proceed  dt  law  and 

^  ^A^^'  Tb  '    *^^^^  ^®  bankrupt  for  the  debt.     Lord  EUton  in  a  prior  case 

6  Aid? 482?^"*  had.  decided  the  contrary.     But  that  case  is  perhaps  distinguish- 

able on  the  ground  that  the  drawer  had  received  a  dividend  on 
the  holder's  proof  before  he  proceeded  at  law,  and  might  perhaps 
therefore  be  considered  as  having  personally  elected  to  take  the 
benefit  of  the  commission. 

Ex  parte  T&y-      A  party  who  accepts  an  assignment  of  a  debt  proved  is  suIh 

J^^i?^^  ?    stantially  a  creditor  proving,  and  thereby  relinqiushes  an  action 

what  acts  will    brought  against  the  bankrupt 

amount  to  an  election  within  the  statute,  see  1  Rose,  204.   Id,  18 1. 

Read  y.  Proof  of  a  debt  under  a  second  commission,  or  under  a  com- 

Sowerby,  mission  against  a  bankrupt  who  has  before  compounded  with  his 

5  Maule  ft  S,  creditors,  is  such  an  election  to  take  the  benefit  of  the  commis- 
1^127.  of  *^  ®^^"  ^  deprives  the  creditor  of  his  remedy  against  the  bankrupt's 
the  present  future  effects  in  case  of  his  estate  not  paying  15^.  in  the  pound. 

statute,  which  id  such  case  vests  the  future  estate  in  the  assignees  under  the  commission  with 
power  to  seize^  &c.  &c. 

Linging  v.  If  a  creditor,  after  judgment  obtained,  proves  under  the  com* 

Comyn,  mission,  and  then  proceeds  against  the  bail  of  the  bankrupt,  the 

2  Taunt,  246.  ^^^^  j^  which  the  action  is  brought  will  discharge  them. 

Ex  parte  •  A  creditor  on  proving  is  not  bound  to  produce  the  rule  fw 

Woolley,  discontinuance  of  the  action  at  law,  for  the  proof  itself  is  a  dis- 

Kose,  394.  continuance.     But  by  the  clause  in  the  present  statute  where 


(E)  CredilorSf  and  Proof  qf  Debts.  (Executor.  —  Annuitant)  "tSS 

the  bankrupt  is  in  execution,  the  creditor  is  bound  to  give  a 
written  authority  for  liis  discharge. 

And  where  a  creditor  sues  the  bankrupt,  and  then  comes  in  Kemp  r. 
under  the  commission,  the  bankrupt  b  entitled  to  have  some  ^^^^\  ^^ 
entry  or  suggestion  put  upon  the  record  showing  the  election  of 
the  plainti£|| 

If  an  executor  becomes  bankrupt,  as  he  acts  in  outer  droits  his  Sx  parte 
bankruptcy  does  not  take  away  the  legal  right  of  executorship,  Elli«»  i  Atk. 
nor  does   the  commissioners'  assignment  affect  the  testator's  LleweliyiT^in' 
assets,  except  as  to  such  beneficial  interest  as  the  bankrupt  may  the  matter  of 
himself  be  entitled  to.     But  though  a  bankrupt  executor  may  WilliatnMose- 
strictly  be  the  proper  hand  to  receive  the  assets,  yet  if  his  ^^>  *  ^nk^ 
assignees  have  received  any  of  the  property,  a  court  of  equi^  T^,  **'  ^^' 
will,  for  the  benefit  of  creditors  and  l^atees,  appoint  a  receiver, 
with  whom  the  assignees  shall  account.    And  Uie  court  will  do 
so  upon  petition. 

As  bankruptcy  does  not  affect  the  right  of  an  executor,  in  Ejf  parte 
strictness  he  is  nimself  the  proper  person  to  be  admitted  to  Leeke,  s  Bro. 
prove  against  his  own  estate;  which  is  not  incongruous,  as  he  Chan. R.596* 
does  it  in  outer  droit,  and  the  danger  of  embezzlement  may  be  Bnaoke  ist 
prevented  by  ordering  the  dividend  to  be  paid  into  court:  and  June  1793, 
this  was  done  in  a  case  where  the  petitioner  was  a  creditor  of  the  like  order.  If 
bankrupt's  testator  to  the  amount  of  286^. :  part  of  the  effects  of  ^^^^^^ 
the  deceased,  to  the  amount  of  432/.,  were  in  the  bankrupt's  ^^^  j^^  * 
hands ;  and,  on  petition  to  be  permitted  to  prove  this  demand  nurlow  said, 
against  the  bankrupt's  estate,  Lord  TTiurkm  ordered  that  the  he  would  not 
bankrupt,  as  executor,  should  be  admitted  a  creditor  under  the  ^^^^f  ^^ 
commission  issued  against  him  for  the  sum  of  432/.  75.  lid.  in  WmslMT.  * 
the  petition  mentioned,  and  that  the  assignees  should,  pay  the  nSee  ISxparta 
dividends  into  the  bank,  in  the  name,  and  with  the  privity  of  the  Shakethaft, 
accountantrgeneral,  in  trust,  in  the  matter  of  A.  B.  the  bankrupt,  ^^'^^^L^ 
subject  to  further  order.  Moody,  ^^"^^ 

2  Robe,  413.    It  is  settled  that  a  bankrupt  eiecator  cannot  prove  without  an  order.  Exports 
Shaw,  1  Glyn  &  Ja.  127.|| 

A  creditor  by  an  annuity,  where  the  annuity  is  merely  personal^  Es  parte 
is  entitled  to  come  in  under  the  commission,  provided  the  penalty  Artis,  s  Ves. 
of  the  bond  be  forfeited  prior  to  the  bankruptcy,  (a)     In  order  to  1l^'^*  P"^ 
prevent,  on  the  one  hand,  the  injustice  of  admitting  him  to  7\t|^25i^ 
prove  only  the  arrears  accrued  due  before  the  bankruptcy,  and,  perkins  v.  * 
on  the  other,  the  great  inconvenience  that  would  ensue  if  the  an-  Kempland, 
nuity  should  be  received  from  time  to  time  as  an  accruing  debt  ^®*     ^^'w- 
on  the  estate,  a  value  is  set  upon  the  annuity,  and  he  is  admitted  for^^'tu^  hw 
a  creditor  for  the  sum  at  which  it  is  valued.  been  incurred, 

no  act  of  the  annuitant  shall  amount  to  a  waver  of  it^  for  it  is  for  the  benefit  of  both  parties 
that  it  should  be  so.   Wyllir  v.  Wilkes,  Dougl.  525. 

If  the  annuity  is  secured  by  a  deed  of  covenant,  and  a  bond  is  Fletcher  v. 

likewise  given  as  an  additional  security,  which  is  forfeited  for  ??''!J-'J?Sy'°* 

nonpayment  before  the  bankruptcy,  the  creditor  in  that  case  is  ^i^^'^  ^^^ 

not  obliged  to  prove  under  the  commission,  but  may  proceed  at  Bankrupt  (J)» 

law  for  the  breach  of  covenant,  notwithstanding  the  bankrupt  pi- 4.  4Barr. 

has  obtained  his  certificate.  l^tfl  1 

Cottrel  V. 

Hooke,  Dougl.  »5. 
|But 


58^  BANKRUPT. 


6G.4.  cie.        1^^^  ^y  ^  ^^^  section  pf  the  .present  statute^  (wfaicii  re- 

§54/        *  enacts,  with  a  slight  addition,  the  49  G.  S.  c  121.  }  I7.,)  it  is 

The  dmue  enacted,  *^  that  any  annuity  creditor  of  any  bankrupt,  by  what- 

"^^^^>*  **  ever  assurance  the  same  may  be  secured^  and  whether  there 

clinife^been  **  ^^^  ^^  '^^  ^^V  arrears  of  such  amiuity  due  at  the  bankruptcy, 

held  to  anply  ^*  shall  be  entided  to  prove  for  the  value  of  such  annuity,  whidi 

to  annuiuea  <*  value  the  commissioners  shall  ascertain,  regard  being  had  to 

granted  before  «<  ^^  original  price  given  Jbr  the  said  anmdtif^  deducting  there^ 

^  wtT^Sell  "  J^<^  f^  dimintdion  in  the  value  thereof  as  shall  have  been 

V,  Biitooy  **  caused  ly  the  lapse  qf  time  since  the  grant  thereof  to  the  date  (^ 

4  Biog.  618. 1  <<  the  commission.*^   And  by  $  55.  (see  post^  604.)  the  certificate  is 

4"fl'a^^^"S  ^®^^  *  discharge  from  all  claims  either  of  the  annuitant  or 

fixing  the"*  ^^^  surety  in  respect  of  the  annuity ;  and  see  $  121. 

valae,  19  Ves.  557.  1  Roee,  koi.  l  Medv.  la  In  valuing  the  anoultjr  the  coauaittioiiers  cm- 
not  consider  the  altered  state  of  the  annmtant^s  health,  s  Glyn  &  Ja.  108.  Nor  the  stafee  of 
the  money  market.  Id,  89. 

Winter  r.  A  bond  for  the  payment  of  half-yearly  interest  on  a  principal 

Mouselev,  sum  of  money  is  not  an  annuity  bond  within  the  meaning  of  the 
8^m.  &  A.     statute,  capable  of  being  valued  and  proved.  | 

E*  parte  ^  apprentice  can  come  in  as  a  creditor  only  for  the  sum  r&- 

SanS^,  1  Atk.  maining  due,  after  deducting  for  the  time  he  has  lived  with  the 
149.  Harwell  bankrupt  It  is  usual,  indeed,  for  the  commissioners  to  reoomr* 
I  aSl^i        nxend  it  to  the  creditors  to  allow  him  a  gross  sum  out  of  the 

estate^  for  the  purpoae  of  binding  him  to  another  master;  but 

this,  tliough  equitable  and  iust,  b  not  what  he  is  entitled  lo  ie 

jure^  nor,  of  course^  what  the  coort  can.  order* 

6G.4.  e^M,        I  By  the  49th  section  of  the  present  statute  the  issuing  of  the 

$^«  commission  shall  be  a  complete  <^scharge  of  the  indentuies ; 

l^vt^^^  and,  on  proof  of  the  fee  paio,  the  commissioners  may  order  aw 

sum  to  be  paid  to,  the  use  of  the  apprentice  as  they  shall  tiunk 

reasonable ;  regard  being  had  ta  the  amount  of  the  foe  paid»  and 

to  the  time  during  which  the  apprentice  has  resided  with  the 

bankrupt  II 

Ex  parte  A  petition  was  preferred  on  the  part  of  a  daughter,  to  be  let  in 

MacUin,         as  a  creditor  on  the  estate  of  her  fother,  a  bankrupt,  for  the  mon^ 

s  Vet.  675.       }|Q  IjqJ  received  from  the  managers  of  the  theatre  on  her  account, 

ofiering  an  allowance  thereout  for  living  with  and  being  main* 
tained  by  him,  during  her  acting  on  the  stage.  It  was  alleged  on 
her  part^  that  the  court  is  so  for  from  giving  die  fother  all  the 
earnings  of  the  child,  that  it  will  not  sunet  the  father  to  be  eased 
of  the  maintenance  of  a  child  who  has  a  fortune;  but  will  let  the 
^  whole  interest  accumulate  and'^e  ftther  nn^tain  the  childf 
unless  unable  to  do  so. 

Lord  Chancellor  add,  he  was  nnder  some  difBculty  for  the 
sake  of  the  precedent ;  for  it  is  true  that  tibis  question  is  the  same 
as  it  would  have  been  between  the  daughter  and  the  father,  if  he 
had  not  been  a  bankrupt,  and  could  answer  to  an  action  for  him- 
self; whether  after  all  this  transaction  die  daughter  coald  in  an 
action  have  recovered  against  the  fother  all  this  money,  as  money 
had  and  received  to  her  use  ?  He  said,  it  might  he  dangeroas 
in  London  to  lay  it  down  as  a  general  rule,  that  if  a  fother  having 
several  children,  who  earn  money  which  he  receives,  beoomear 

bankrupt. 
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bankrap^  every  chQd  can  come  in  and  daim  hb  debe  for  dial 
mon^y  so  had  and  received  while  they  lived  together,  and  were 
part  of  hia  family.  A  bther  frequently  sends  oot  bis  son  to 
work  as  joonieyman,  and  his  earnings  are  taken  to  be  the 
iather^s*  Here,  said  his  lordship,  the  &ther,  mother,  and 
daughter  were  all  actors,  and  lived  together ;  the  fiuher  received 
the  whole.  It  is  extraordinary  to  say,  that  after  a  length  of 
time  this  shall  be  all  called  back,  because  of  an  act  of  bank- 
ruptcy. He  referred  it  therefore  to  the  commissiini^rs  to  enquiry 
how  much  the  fiither  received  to  the  child's  use,  unless  as  to  sq 
much  as  was  a  covenant  with  the  daughter  herself.  But,  to 
avoid  the  expense  of  an  account,  it  was  agreed  that  the  petitioner 
should  be  admitted  as  a  creditor  for  a  particular  sum ;  but  no 
allowance  to  be  made  for  maintenance. 

U  Where  tlie  son  lives  with  his  father  as  derk,  and  only  Expartd 


and  §  4S.  of  the  new  act,  on^^,  p.  57S« 

A  landlord  having  a  I^sal  right  to  distrain  goods  while  they  i  Atk.  109^ 
remun  on  the  premises,  &e  issuing  of  a  commission  of  bankrupt  10s,  104.  ^ 
against  the  tenant,  and  the  messenger's  possession  of  the  gooos 
of  the  tenant,  will  not  hipder  him  from  distraining  for  the  whcde 
rent  in  arrear;  for  it  is  not  such  a  custodia  1^b3  an  execution; 
and  even  there  the  law  allows  the  landlord  a  year's  rent*  And 
though,  by  the  assignment  by  the  commissioners  of  the  bank« 
rupt^s  estate  and  erocts,  the  property  of  the  coods  is  diangedf 
jet  the  assignees  take  them  subject  to  every  thinff  which  they  are 
subject  to  in  the  hands  of  the  bankrupt ;  and  whue  upcm  the  pre* 
mises  they  remain  liable  to  be  distrainal. 

But  if  the  landlord  neglects  to  distnun,  and  suffers  the  goods  1  Atk.  los^ 
to  be  sold  by  the  assignees,  he  can  only  come  in  with  the  rest  of 
the  creditors  pro  raid. 

A  commission  issued  against  A^  who  was  a  tenant  of  B^  and  ExfmrU 
owed  him  twelve  years'  rent  -B.,  the  landlord,  came  in^  and  Grove,  1  Atk. 
proved  his  debt  under  the  commission,  and  the  assignees  sold  ^^* 
the  whole  goods  to  Qrooe  the  petitfoner,  who  lived  in  the  tenants 
hopse.    The  luidlord,  three  years  after  proving  his  debt,  dia* 
trained  upon  those  goods  as  being  still  upon  the  premises. 

IjotA  Mcardmcke,  upon  the  second  hearing  of  the  P^^^'gee  js^iMvir 
determined  that  the  vradee  of  the  ffOods  under  the  ass^^nees  was  Define  uid 
entitled  to  the  coods;  and  ordered,  that  the  proceedings  of  the  Mary  hit  wift^ 
landlord  ahoula  be  restrained^  and  ocmfined  him  to  his  remedy  i^hAm. 
under  the  commission.  arnkwrnt* 

La^,9Si.  Bra^yllv.  BiiH,iBro.ChaiLR,4i7.aV. 

I A  commission  of  bankrupt  is  decided  not  to  be  an  execution  E9  parte  D». 
within  the  meaning  of  the  statute  8  Ann.  c  14.,.  and  therefore  a  visne,  Cookifs 
landlord  is  not  entitled  to  a  year's  rent,  in  preference  to  the  ?*  ^^i  ^^7- 
oMier  creditoM.  weLS^ 

but  lee  Dodt  v.  Braddyl,  la  Pric^  455. 

The  landlord  was  formerly  entitled  to  distrain  for  any  amount  60.4.  &  is. 

of  }74« 
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of  rent;  bat^  by  the  74tb*  section  of  die  present  statute,  no 
distress  for  rent  made  and  levied  after  an  act  of  bankmptcy, 
whether  before  or  after  the  issuing  of  the  comHiiasion,  shall 
be  available  for  more  than  one  year's  rent  accrued  prior  to 
the  date  of  the  commission ;  but  the  landlord  shall  come  in  as  a 
creditor  for  the  overplus* 
Buckley  V.  As  the  landlord  has  a  right  to  distrain  on  the  bankrupt's 

'^1^^^'^'r  S^)<^^  notwithstanding  the  bankruptcy,  so  it  has  been  held  that 
^"^  '  '  if  be  buy  the  ffoods  of  the  assignee  he  may  deduct  fi-om  the 
price  the  debt  due  to  him  for  rent. 
Stevenson  v.  So  also  if  the  bankrupt,  after  an  act  of  bankruptcy,  pay  rent 
C  ^^soo^  ^^*  to  the  landlord  under  a  threat  of  distress,  this  money  cannot  be 
Mavor  v.  recovered  back  by  the  assignees ;  for  if  the  landlord  chooses  to 

Croome,  waive  his  legal  lien,  and  take  the  money  instead,  he  ha9  a  right 

1  Bing.  R.261.  to  retain  it,  as  if  he  had  made  an  actual  distress.  I 
Co.  Bankrupt        It  is  stated,  in  1  Atk.  103.,  that  a  mortgagee  of  a  bankrupt's 
Laws,  225,       estate,  although  he  pays  the  arrears  of  rent  that  is  due  to  the 

bankrupt's  landlord,  shall  not  be  preferred  to  the  creditors  onder  * 
the  commission,  unless  he  applies  to  the  court  for  an  order  that 
\iSedffide         he  may  stand  in  the  place  of  the  landlord;  but,  from  the  cases 
9upr!i^  above  referred  to,  it  rather  seems  that  no  such  order  could  be 

obtained,  because,  unless  the  landlord  actualltf  distrains,  he  has 

himself  no  lien  upon  the  goods. 

SxparteDob-'      On  a  distress  for  rent,  goods  were  sold,  and  77L  Ss,  remained 

son,  7  Vin.        {q  (he  ponstable's  hands,  who  became  a  bankrupt.   The  tenant 

^'  ^^'  dies,  and  his  executor  prays  to  be  paid  this  money  by  the  assignees, 

in  preference  to  the  other  creditors. 

It  was  argued,  that  this  comes  to  the  hands  of  the  constable  by 
due  course  of  law ;  and  the  case  of  Wright  v.  Dixon  was  cite^ 
where  goods  were  taken  in  execution  by  Wilcox^  bailiff  of  West-- 
minster^  who  died;  and  the  judgment  and  execution  being  after- 
wards set  aside,  the  court  ruled,  that  the  widow  and  executrix  of 
Wilcox  should  refund  the  money,  though  she  alleged  she  had 
not  assets,  to  pay  specialties. 

But  the  Lord  Chancellor  sakl,,  that  case  was  against  an  execa* 

trix ;  and,  though  the  law  makes  a  difference  between  one  creditor 

and  another,  yet  in  case  of  bankruptcy  all  creditors  are  upon  aa 

^ual  footing.  •   If  any  thuig  remained  in  specie^  it  might  be 

different;  but  here. the  money  is  embezzled  by  the  constable. 

'He  therefore  ordered  the  petitioner  to  come  in  as* a  creditor 

with  the  rest 

JBjc  parte  Bea-      Commissioners,  after  ^  a  man  becomes  a  bankrupt,  compute 

net,dAtk.5ss.  interest  upon  debts.no  lower  than  the  date  of  the  commission, 

CoadlaL^*       because  it  is  a  dead  fund ;  and  in  such  a  shipwreck,  if  there  is  a 

.liU^TS.        salvage,  of  part  to  each  person,  it  is  as  much  as  can  be  expecrted. 

JSjt parte         But  Uiere  is  no  direction  in  the  act  for  that  purpose;  and  it  has 

Rooke,  I  Atk.  been  used  only  as  the  best  method  of  settling  the  prcportion 

1  Ros    1 75      among  the  creditors,  that  they  may  have  a  rate-like  satistaction  ; 

where 'interest  ^^^  does  the  certificate  operate  as  a  discharge  of  the  fond  before 

was  allowed      vested  in  the  assignees,  thereby  to  deprive  the  creditors  of  sob- 

'*"l>^uent       sequent  interest;  but  extends  only  to  any  remedy  to  be  takea 

nisdoiTuiidar   ^S^^*^*^  *^^  person  of  the  bankrupt,,  or  his  ftiture^fects. 

a  iptcial  aet  of  parliameBtJ 

If 


(£)  Of  Creditorsy  and  Proof  qf  Debts.    (Interest)  68^ 

If  an  ertale  mortgagid  is  notadaqoate  to  the  payment  of  priii*  SsparU 
dpal  and  interest,  tfae  interest  is  only  to  be  oalculated  to  the  date  ^S/^^h^?^ 

_/7r  .    T^  ^  March  1787, 

of  the  commission.  eited  and  coi- 

firmed.    Ejt  /Nirlr ,  Hevey,  lOth  Nov.  1799.    Co.  Bankrupt  Lawa,  8S7.    ^Ss  parte  Badger, 
4  Ves.  165.11 

But,  if  it  is  sufficient  for  that  purpose,  the  assignees  cannot  7  Tin.  Ahr. 
redeem  without  paying  interest  to  the  time  of  redemption.     .        ^^^- 

A  special  creditor  cannot  have  interest  beyond  the  penalty  i  Atk.  75. 
coDtatned  in  his  security;  but  a  creditor  by  note  carrying  interest 
may  receive  the  full  amount.   However,  if  the  bearing  of  interest  Eje parte 
is  not  specified  in  the  note,  it  will  not  of  itself  entitle  the  holder  Marlar,  i  Atk. 
to  claim  any;  but  he  may  prove  the  whole  sum  specified  in  the  ^^'' 
note,  notwithstanding  he  deducted  the  discount  at  the  time  of 
receiving  it. 

II  By  the  6  O.4.  c.  16.  $57.  it  is  enacted,  that  in  all  future  6  G.  4.  c.  16. 

commissions  against  any  person  liable  upon  any  bill  of  exchange  $  ^'^* 

or  promissory  note,  whereupon  interest  is  not  reserved,  over  due 

at  the  issuing  the  commission,  the  holder  of  such  bill  or  note 

may  prove  tor  interest  on  the  same  to  the  date  of  the  com« 

mission,  at  such  rate  as  b  allowed  by  the  Court  of  King's  Bench 

on  bills  or  notes. 

The  ffeneral  principle  is,  that  interest  is  only  provable  under  -Er/wr/e  Fur- 
aV  •    •         u       -^      •       u  *      *.  neaux,  2Ck)x. 

the  commission  when  it  arises  by  contract.  q^  219. 

If  it  is  merely  claimable  as  damages,  it  might  be  recovered  in  Ex  parte 
an  action;  still,  as  it  is  unliquidated,  it  is  not  a  debt  proveable*      Champion, 

8  Bro.  C.C.  436. 

The  custom  of  trade  is  received  as  evidence  of  a  contract  „ 
between  the  parties  that  the  debt  should  carry  interest  HaiScy  sBro. 

C.C.504.    £x  ;Hir<ff  Mills,  S  Ves.  895.  Dornford  v.  Doratbrd,  12  Ves.  127.   Ejt  parte  Boyd, 
I  G\yn  &  J.  285. 

Where  goods  are  sold  upon  an  agreement  to  deduct  a  certain  Ef  parte 

per  centage  for  discount  for  prompt  payment,  the  vendor  can  ^^^s^orth, 

only  prove  for  the  reduced  price,  although  prompt  payment  is  Es^miePU 

not  made*  II  gou,  jMadd. 

.    156. 

There  is  a  difference  between,  debts  that  carry  interest  and  a  Bromlejr  v. 
roecial  deposit  of  goods  and  stock ;  for  in  the  former,  the  interest.  Child,  1  Atk. 
snail  be  continued  down  to  the  date  of  the  commission,  but  in  ^^^* 
the  latter  it  is  otherwise,  for  the  interest  stops  from  the  time  of 
the  deposit;  and  a  calculation  shall  be  made  of  the  value  of  the 
whole  entire  thing  deposited,  both  principal  and  interest,  be  it 
stock  or  goods,  according  to  the  market  price  at  the  time. of  the 
deposit. 

Where  a  joint  commission  is  taken  but,  and  the  usual  order 

obtained,  for  keeping  distinct  accounts  of  the  separate  estates  of 

each  partner,  the  creditors  of  the  separate  estates  are  not  entitled 

to  interest  upon  their  debts  after  the  pavment  of  twenty  shillings 

in  the  pound,  unless  the  joint  creditors  nave  also  received  twenty 

shillings  in, the  pound;  but  the  overplus  of  the  separate  estate 

■iust  M  applied  to  increase  the  joint  fund. 

Thus 
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nH^^  A  Thas,  upon  a  petition  hj  separate  creditors  to  be  allowed 
5^M78^  interest  on  their  debts  carrying  interest,  before  the  surplus  of 
^  *     the  separate  estate  should  be  carried  over  to  the  joint  account,  it 

appeared  that  a  joint  commission  had  been  taken  out  against  two 

bankrupts,  and  an  order  obtained  for  keeping  distinct  accounts, 

and  that  there  was  a  surplus  of  the  separate  estate  of  one  of  them, 

after  paying  his  separate  creditors  twenty  shillings  in  the  pound ; 

but  the  Lord  Chancellor  was  of  opinion^  that  such  separate 

creditors  were  not  entitled  to  interest,  unless  the  joint  estate  bad 

also  paid  twenty  shillings  in  the  pound,  and  therefore  dismissed 

the  petition* 

Aylett  V.  Har-      On  actions,  whether  of  debt,  assumpsit^  or  for  a  tortj  the  judg- 

r'^isi?^^^    ment,  when  signed,  relates  to  the  Yerdict;  and  the  costs  de 

parte  T^XhoL    i^^^cremento^  when  taxed,  are  annexed  to  those  assessed  by  the 

4  Burr.  8445.    jury^  and  become  consolidated  with  them  by  a  fair  and  equitable 

Langford  v.      relation  of  law ;  and  therefore  they  may  be  proved  as  a  debt,  if 

Term  ^%T     *®  verdict  is  prior  to  the  bankruptcy. 

B,  R.   Co.  Bankrupt  Laws^  S58.    JSx  parte  Simpson^  9  Bro*  Chan.  R,  46.   Lewis  r.  Piercy, 

I  H.  Black.  R.  S9.    piandford  ▼.  Foote,  Cowp.  issj 

Ex  parte  U'lW,      flit  seems  now  settled,  after  an  elaborate  and  profound  ex- 

I I  Yei.  646V  amination  of  the  previous  authorities  by  Lord  Eldonj  that  where 
fiprf  uicfe  Scott  the  act  of  bankruptcy  happens  before  verdict,  the  costs  are  not 
3  M^le!&  S.  pro^^^'^  ^  ^  ^^^^  under  the  commission,  whatever  may  be  the 
526.  Dinsdate    nature  of  the  action. 

V.James,  8  Btod.A  B.S. 

Robinson  v.  Where  the  verdict  is  before  the  act  of  bankruptcy,  and  the 

&  C  768?^  judgment  is  entered  up  before  the  issuing  of  the  commission, 
and  see  4  Bam.  then,  whatever  may  be  the  form  of  action,  the  costs  may  be 

6  C.S80.         proved  as  being  a  debt  contracted  before  the  issuing  of  the  com" 

7  Bam.  &  C.  mission ;  provided  the  creditor,  when  judgment  was  obtained, 
^^'  had  no  notice  of  the  act  of  bankruptcy. 

Ex  parte  Where  the  action  is  in  contract  for  a  debt  due,   and  the 

T^I^^^  J  ^^^^  ^  found  before  the  bankruptcy,  although  judgment  is 
385.^SeeDa^  not  entered  up  till  afterwards,  and  siler  the  issuing  of  the  corn- 
con's  Law  of  mission,  there  the  costs  are  now  settled  to  be  incorporated  with 
Bankrupt,  the  original  debt  by  die  veitUct,  and  to  be  consequently  prove- 
vokL877.       able  ander  the  commission. 

Buss  V.  Gil-  But  in  actiooa  of  iortf  there  is  no  debi  until  the  judgment  is 

^^fL^^^    completed;  and  consequently,  although  a  verdict  b  obtained  io 
'  such  an  actkm  before  the  bankruptcv,  if  the  judgment  is  entered 

after  the  issuing  of  the  commission,  the  costs  do  not,  by  the  mere 
verdict,  become  a  debt^  and  are  not  proveaUe  under  the  com- 
mission. 
/  re  Charles        ^^^  ^  ^^  appears  the  same  (as  the  principle  certainly  is) 
14  East,  197/  in  case  of  ae(kms  of  contract  for  fiii&'iTtM^^ 

Sed  MeBeeston  v.  White,  7  Price,  909.  It  Is  to  be  observed  that  the  qaestioB  in  14  Bart, 
197.  was  as  to  a  peddontng  creditor's  debt,  not  as  to  a  debt  proveable.  The  question 
whether  costs  are  a  debt  proveable,  and  whether  they  are  barred  by  the  certificate,  are 
not  identical.  On  the  contrary.  Lord  Eldon^  in  Ex  parte  Hill,  11  Yes.  $S6,  treau  tii^D 
as  distinct ;  and  the  Yice-Chancellor,  in  1  Glvn  &  .Fanies,  3S7.,  expresses  the  inclinalkwi  of 
his  opinion,  <<  that  the  costs  of  proceedings  m  an  a^ion  of  contntft  wbieb,  forwaat  of  pr»> 

vioos 
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VMMM  fercfid,  are  not  provMble  under  te  conimiwionfc  are  jrei  laned  by  tlia  certificate 
with  the  origioal  debt**  The  courts  in  these  latter  cases  anpear  to  lean  in  favour  of  a  party 
whose  whole  property  has  been  taken  from  him  by  the  ban&rupt  laws^  and  are  thus  disposed 
to  consider  such  costs  as  merely  incidental  to  the  debt  existing  before  the  bankruptcy ;  and 
that  the  bankrupt  being  discharged  from  the  prindpal  debt  due,  it  is  reasonable  he  should  be 
discharged  from  the  accessorial  debt.  By  this  distincUoii  the  above  cases  of  Langford  v.  Ellis, 
Lewis  V.  Piercy,  Blandford  v.  Foote,  Scott  v.  Ambrose,  Dimsdale  v.  Earoes,  and  Beeston  v. 
White,  which  were  decided  on  applications  to  give  e^t  to  the  certificate  by  discharging 
the  bankrupt  or  setting  aside  an  execution,  may  be  reconciled  with  the  authorities  in  the  text 
as  to  costs  proveable  under  the  commission. 

Where  a  plaintiff  ti  nonsuited  at  nisi  privsj  and  before  the  Hunt  r.  Meadt 
judgment  of  nonsuit  is  siened  becomes  bankrupt,  it  seems  that  ST®""  R^6^« 
the  costs  are  a  debt  prorewle  under  the  commission.  j  Bm!  ft  Pu?' 

134.    Sed  vide  Sx  parte  Todd,  dted  5  Wils.  S7o/ 

Thi$  doctrine  has,  however,  been  often  doubted ;  and  the  case 
of  Watts  V.  Hart  was  decided  contrary  to  the  inclinati(^n  of  the 
court  upon  the  subject. 

And  where  the  defendant  has  a  verdict  at  niH  prius^  and  the  Walker  v* 
plaintiff  becomes  bankrupt,  and  a  commission  issues  before  ^^^ 
judgment  is  signed,  it  is  decided  that  the  costs  are  not  a  debt  ****J^**s» 
proveable. 

And  so  where  a  cause  was  referred  at  nisi  prius  to.  an  arbi-  Haswdl  v. 
trator,  and  he  found  that  a  sum  was  due  from  the  plaintiff  to  the  Thorogood, 
defendant,  and  ordered  it  to  be  paid,  and  the  plaintiff  became  7  Barn,  ft  Cp 
bankrupt  between  the  order  of  reference  and  the  taxing  costs  ^^^ 
and  signing  judgment;  it  was  held,  that  the  taxed  costs  were 
not  proveable,  and  were  not  barred  bv  the  certificate. 

Bat  if  the  judgment  was  signed  before  the  commission,  thougli  Robinson  ▼. 
after  a  secret  act  of  bankruptcy,  they  would  be  provable,     i^  Vale,  s  Bam. 
6G.4.c.ie.  §47.  ftC.7«s. 

Until  the  late  statute,  costs  incurred  in  equity  could  not  be  JBx  parte 

proved  unless  they  had  been  taxed  before  the  bankruptcy.  Sf*?*^  ^* 

B.Law,  19S. 

But  now,  by  the  6  6.4.  c  16.  $58.  if  any  plaintiff  in  any  ^Q.^.  c  16. 
action  at  law  or  suit  in  equi^,  or  petitioner  in  bankruptcy  or  «  58.;*  and  see 
lunacy,  shall  have  obtained  any  judgment,   d^ree^  or  order  Kex  v.  Davis, 
against  any  person  who  shall  thereafter  become  bankrupt,  for  s  East,  320. 
any  debt  or  demand  in  respect  of  which  such  plaintiff  or  peti* 
tioner  shall  prove  under  the  oommiesiony  such  plaintiff  or  peti- 
tioner shall  also  be  entitled  to  prove  for  the  eosts  incurred  in 
obtaining  the  same^  although  not  taxed  at  the  time  of  the  bank* 
ruptcy.ll 

A  bond,  though  it  is  not  assignable  at  law,  may  be  proved  by  Co.  Bankrupt 
the  assignee  unckr  the  commission ;  but  ttie  assignor  must  jcnn  Laws,  is?, 
in  the  (^position  that  he  hath  not  received  the  debt,  or  any  part 
thereof,  or  any  security  or  satisfaction  for  the  same. 

I  And  a  trustee  cannot  prove  without  the  cestui  que  trust  joining  Ex  parte  Du- 
him  in  the  proof:  unless  a  special  order  for  the  purpose  is  ^^»  1  CoxR. 
obtained.  ^  s  10.1  Deacon, 

By  $53.  of  the  present  statute  (taken  from  49  0. 3.  c  121.  ^q^^^  ^  ^e. 
§  16.),  under  a  commission  asainst  an  underwriter,  the  proof  may  §53/ 
be  made  by  the  person  who  •  effiscted  the  policy,  thou^  not 
beneficially  interested,  provided  the  person  interested  is  in  Et^ 

land; 
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tandi  and  the  assured  in  a  policy  and  the  obligee  in  a  bottomry 
bond,  may  make  a  claim  before  a  loss,  and  prove  after  the  loss.| 

If  a  person  gives  an  absolute  bond  to  another  who  became 
sorety  for  him,  or  who  accepted  bills  of  exchange  drawn  upon 
him  by  the  obligor,  not  having  efiects  in  his  own  hand  to  answer 
them,  it  is  a  good  consideration  for  the  bond,  and  he  is  entitled 
to  prove  it  as  a  debt  under  the  commission,  although  he  has  not 
himself  paid  the  money  at  the  time. 

If  a  bond,  given  by  a  trader  to  indemnify  another  who  has 
become  surety  for  him,  be  forfeited  before  bankruptcy,  the 
surety  may  prove  payments  made  by  him»  subsequent  as  well  as 
prior  to  the  bankruptcy. 

The  holder  of  a  bill  of  exchange  is  entitled  to  prove  his  debt 
under  a  Commission  against  the  drawer,  acceptor,  and  indorser^ 
and  to  receive  a  dividend  from  each  upon  his  whole  debt,  pro- 
vided he  does  not  in  the  whole  receive  more  than  twenty  shillings 
in  the  pound.  But  there  is  a  distinction  in  this  case,  where  the 
creditor  applies  to  prove  his  debt  after  having  received  a  part, 
and  where  he  applies  to  prove  previously  to  having  received  any 

Cyment  or  composition ;  for  if  the  creditor  at  the  time  of  proving 
A  received  any  part  of  the  bill,  he  can  only  prove  for  so  much 
as  remains ;  but  i^  after  having  proved  for  the  whole,  he  receives 
a  part  of  the  bill  from  any  of  uie  persons  liable  to  pay  it,  he  is  en- 
titled to  a  dividend  upon  the  whole,  provided  it  does  not  exceed 
twenty  shillings  in  the  pound  upon  such  part  as  remains  due. 

I  And  where  a  dividend  is  declared  under  another  commission, 
under  which  the  holder  has  already  proved  the  bill,  though  the 
dividend  has  not  been  received  the  amount  must  be  deducted 
from  the  sum  proved. 

And  if  the  creditor,  not  being  prepared  to  prove,  enters  a  claim 
for  his  whole  debt,  still,  if  a  dividend  is  afterwards  declared 
under  the  other  commission,  he  is  only  entitled  to  prove  for  the 
residue,  deducting  such  dividend.  || 

In  bills  of  exchange  and  promissory  notes  there  is  a  double 
contract ;  the  first  between  the  principal  debtor  and  creditor,  and 
also  an  implied  contract,  that  the  principal  debtor  will  indemnify 
the  surety;  so  that  if  the  creditor  (the  indorsee)  comes  upon  the 
surety  (the  indorsor),  the  indorser  or  his  assignees  may  come  in 
against  the  original  or  principal  debtor.  But  this,  as  before 
observed,  must  depend  upon  the  time  when  the  surety  paid  the 
debt ;  however,  if  the  holder  of  the  bill  prove  it  under  the  com- 
mission against  the  person  who  ultimately  ought  to  pay  it,  before 
the  surety  is  called  upon,  the  surety  seems  to  have  an  equitable 
right  to  stand  in  the  place  ot  the  holder,  and  receive  the  divi- 
dends upon  his  debt 

If  a  person  discounts  several  bills  for  another  who  afterwards 
becomes  a  bankrupt^  and  the  holder  proves  the  aggregate  amoant 
of  the  bills,  accepting  them  as  a  security,  and  any  of  the  bills 
•re  afterwards  paid  in  foil,  the  amount  of  the  bills  paid  most  be 

deducted 


*  — 


(E)  Of  Creditors,  and  proqfqfDeits.    (Bills  of  Exchange.)     59S 

deducted  from  the  proo^  and  the  future  dhridends  be  paid  upon  Potter,  loth 

the  residue  of  the  debt  only.     In  the  same  manner,  where  bills  ^'  ffgo^*^ 

of  exchange  have  been  given  as  a  secnrity  for  a  general  balance, 

or  for  a  debt  exceeding  their  amount,  and  upon  a  bankruptcy  the 

creditor  has  proved  the  whole  amount  of  hi^  debt,  excepting 

aach  bills ;  if  any  of  them  are  duly  honoured,  or  by  any  means 

fully  satisfied,  they  must  be  taken  as  a  payment  pro  tanto^  and 

the  future  dividends  made  on  the  residue  of  the  debt.     One  Ltee  BxparuyftX- 

a  bankrupt,  was  indebted  to  Welch  and  Company,  bankers  and  ^>  ^^^ 

partners,  in  159t  155.  2d.  for  money  by  them  advanced  to  him,  *^*** 

and  interest  thereon,  for  securing  which  he  indorsed  to  them  two 

promissory  notes  and  a  bill  of  exchange.     This  debt  they  proved 

under  the  commission.     Afler  the  proof  Welch  and  Co.  were 

fblly  paid  one  of  the  notes,  amounting  to  58/.  l^s.  by  the 

drawer,  and  they  delivered  up  the  note  to  him ;  by  which  means 

the  debt  from  the  bankrupt  was  reduced  to  101/.  35.  2^#     Welch 

and  Co.  insisted  upon  receiving  their  dividends  upon  the  whole 

1592.  155.  2d.  proved  by  them,  notwithstanding  the  payment  of 

the  said  note ;  upon  which  the  assignees  presented  a  petition  to 

expunge  or  deduct  the  sum  of  58/.  125.,  the  amount  of  the  note,  • 

from  their  debt,  which,  after  hearing  counsel,  was  ordered ;  and  • 

it  was  directed  that  Welch  and  Co.  should  be  paid  dividends  only 

on  the  sum  of  101/.  Ss.  2d.j  residue  of  the  said  sum  of  159/4 

155.  2€L  rateably,  and  in  equal  proportions,  with  the  rest  of  the 

creditors  of  the  bankrupt. 

If  a  bill  of  exchange  or  promissory  note  is  drawn  by  way  of  ^  Bankrupt 
accommodation,  yet  the  party  holding  it  for  a  valuable  consider-  ig^'igL^'jEr 
ation  is  entitled  to  prove  to  the  whole  extent  of  the  bill  or  note,  parte  King, 
and  receive  the  dividends,  provided  they  do  not  amount  to  more  loth  Xov, 
than  twenty  shillings  in  the  pound  on  the  consideration  which  1786.  Ejt 

l__  -„,.^      ^  o  IT  parte  Crosdefp 

R.  837.  Il^lr  parte  De  Tastet,  1  Rose,  10.  Ex  parte  Martin,  2  Rose,  87.  Sed  vide  Ex  parte 
Reader,  Buck,  3S1.  Deacon,  ch.  9.  §  15.|| 

OBut  such  bill  cannot  be  proved  by  one  of  the  parties  to  the  Ex  parte 
accommodation  against  the  other ;  nor  can  a  person  who  takes  it  \V\^^pj 
up  for  the  honour  of  the  drawer  prove  it  against  the  estate  of  . 
the  acceptor,  for  he  has  only  the  same  rights  as  the  drawer.  H 

The  liability  to  pay  money  is  a  good  consideration  for  a  bill  Toussaint  r. 
of  exchange,  and  will  entitle  the  party  to  prove  it,  although  the  Martinnant, 
payment  is  to  be  made  in  future,  or  depends  upon  contingency,  ^^^ji^'j 
And  this  does  not  at  all  militate  against  the  rule  that  contingent  well^iedf  * 
debts  are  not  proveable  {a) ;  because  the  claim  under  the  commis-  April  iibS,  m 
aion  is  upon  an  instrument  creating  an  absolute  debt  at  law,  for  Can.  Ex  parte 
which  the  subjecting  one's  self  as  a  surety,  or  the  delivering  of  j^^l^^J^^t 
counter-notes  is  a  good  consideration.  parte  Lord 

Clanricarde,  27th  Jidy  1787.  Co.  Bankrupt  Laws,  199,  200,  SOl,  202,  203.  llRoIfeT.  Caslon, 
S  H.  Black.  570. '  Buckler  v.  Buttivant,  3  East  R.  72.  (a)  Contingent  debts  are  aow  proTeaUo 
lby6G.4.c.l6.$56.|| 

I  But  it  seems  now  setded,  that  a  sure^,  claiming  to  come  in  Ex  parte 
MS  a  creditor  on  an  exchange  of  notes  or  acceptances,  must,  ?  v****S^, 
Vol.  I.  Q  q        *  hefore  ^^^^^* 
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before  proof,  take  up  his  own  bills,  or  eiconermfee  the  baokrupi's « 
estate  from  any  liability  on  them. 
Cowley  ▼.  Where  parties  exchange  acceptances,  the  acceptance  of  one 

Dunlop,  party  is  a  good  consideration  for  the  counter-acceptance  of  the 

B^Hcl"^'^^^  other;  and  each  party's  remedy  against  the  other,  is  on  the 
Buttivant'  counter-acceptance  of  the  other.  And  in  such  cases,  if  one 
5  East  R.  7S.  party  has  been  compelled  to  pay  his  own  acceptances,  he  has  no 
CbittvonBilU,  remedy  against  the  other  on  any  implied  contract  of  indemnity, 
eV' '  ^B^^^'^  because  he  does  not  accept  in  consideration  of  a  promise  of 
145.  Deacon's  indemnity,  but  in  consideration  of  an  actual  executed  delivery  of 
B.li.  258.         other  acceptances ;  and  consequently,  in  case  of  the  bankraptcy 

of  such  other  he  cannot  prove  the  sums  paid  on  his  own  accept* 

ances<;  but  his  proof  can  only  be  on  the  acceptances  of  the  other. 

j^.  Whether  bills  are  given  in  consideration  of  each  other,  is  a 

question  of  fact  depending  on  the  particular  circumstances  of 

each  case.     The  circumstance  of  a  variation  in  the  time  or  sums 

is  evidence  affecting  this  question,  but  not  ccmclusive  that  they 

Were  not  given  in  consideration  of  each  other.     If  it  is  agreed 

that  each  party  is  to  pay  his  own  acceptance,  this  seems  coo* 

elusive  evidence  that  the  bills  were  given  in  consideratioii  of 

each  other. 

Cowley  V.  If  the  drawer  of  a  bill  accepted  in  consideration  of  his  owa 

Dunlop,  suprlL  acceptance  take  it  up  and  pay  it,  after  the  bankruptcy  of  the 

acceptor,  and  the  bill  has  not  been  proved  by  the  holder  under 
the  commission,  such  drawer  may  prove  it;  but  if  the  holder  has 
proved  and  received  dividends  from  the  acceptor's  estate  it  is 
/ij^.  otherwise.  And  therefore,  if  the  assignees  of  such  drawer  (who 
has  become  bankrupt)  pay  dividends  to  the  holder,  who  has  also 
received  dividends  front  the  estate  of  the  acceptor,  the  amount 
so  paid  by  the  assignees  of  the  drawer  cannot  be  proved  against 
the  acceptor's  estate ;  for  this  would  be  coming  upon  the  so* 
ceptor's  estate  twice  for  the  same  debt. 
Ejt  parte  Where  two  parties,  holding  accommodation  acceptances  of 

WaUcer,4Ves.  each  other,  became  bankrupt,  it  seems  setded  that  the  cash 
373.  Sed  vidg  balance  alone  is  to  be  proved  by  one  against  the  estate  of  the 
^xoarto lUw-  other,  and  that  the  bills  are  not  to  be  taken  into  account. 

Ex  parte'  Lord  Bosdyn  said,  it  struck  him  there  were  but  two  ways  of 

Earle,  5V«i.  taking  the  account  between  the  two  estates;  either  to  consider 
833.  Lord  all  the  bills  as  struck  out  entirely,  or  to  consider  them  all  as 
Eldon  » said  g^^d  bills :  and  he  pronounced  an  order  that  the  cash  balance 
Icrverthat       ^^Ij  should  be  proved. 

these  cases  cut  the  knot  without  untving  it.  Eden's  B.L.  144.;  and  see  Mr.  Christisa's  oIk 
servations  on  this  intricate  point,  and  bis  suggestion  of  another  mode  of  taking  the  aceoont. 
S  Christ.  B.  L.  390.  ^ 

Ex  parte  Ulti-  Where  one  of  two  parties,  who  became  bankrupt,  owed  the 
calfe,  ^^^^'  other  498/.,  but  the  other  had  in  his  hands  an  accommodation 
iDc«con's^  ^^'^  ^^^  above  1000/.,  which  he  had  negotiated;  it  was  held  by 
L.  860.  Ex  Lord  Eldon^  that  the  cash  balance  alone  was  to  be  proved,  and 
parte  Read.  the  estate  of  the  party  who  had  advanced  the  bill  might  retain 
1  Glyn  &  J.      ^ijg  dividends  on  the  proof,  to  reimburse  his  estate  for  the  bill 

which  was  dishonoured. R 

If 
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«  If  the  indorsor  of  a  bill  is  compelled  to  pay  it  on  account  of 
die  fidlare  of  the  acceptor,  be  may  prove  upon  the  bill  under 
the  commission  against  the  acceptor,  although  he  did  not  take  it 
up  till  after  the  commission  issued* 

The  house  of  ScM  and  Ptarson  havbg  had  frequent  occasions  Hr  parte 
to  get  their  bills  discounted  by  persons  at  Bristol^  and  continuing  ^^^^*  ^^ 
to  require  a  negotiation  of  paper,  they  applied  to  WilkinSt  the  ^^  ^^^^' 
bankrupt,  and  to  one  Forsyth^  to  assist  them  by  lending  their 
names  to  bills,  vrfiich  were  to  be  discounted  by  Samuel  Span  of 
Bristol^  for  the  use  of  ScoU  and  Pearson^  whose  names  were  not 
to  appear  thereon.  Accordingly  (amongst  others)  three  bills  were 
drawn  by  Forvfth  upon  WiUcinSf  dated  28th  oi  May  1787,  for 
800/i  each,  payable  three  months  after  date*  Two  to  the  oi*der 
of  Samuel  Span^  and  the  third  to  the  order  of  the  drawer;  which 
last  was  indorsed  in  blank  by  the  drawer.  They  were  all 
accepted  by  Wilkins  about  the  time  of  their  being  drawn.  The 
three  bills  were  put  into  the  possession  of  Scott  aiul  Pearson,  and 
were  by  them  sent  down  to  Span  at  Bristol,  who  indorsed  them, 
and  procured  them  to  be  discounted  by  other  persons,  and 
remitted  the  value  to  Scoit  and  Pearson,  in  Bristol  bank  bills* 
Before  the  bills  became  due,  both  Scott  and  WUkins  became 
bankrupts ;  and  afterwards  Span,  as  the  indorsor,  was  obliged  to 
take  them  up. 

Under  these  circumstances,  Span  was  admitted  to  prove  the 
bills  under  JVilkin^s  commission.  And  this  petition  was  pre- 
ferred to  have  the  proof  of  the  debt  expunged. 

The  Lord  Chancellor  considered  it  as  a  very  clear  point,  that 
a  bill  of  exchange  negotiated  after  the  bankruptcy  of  the  acceptor 
might  be  proved  under  his  commission,  although  the  party  was  ^  ExparU 
Hot  possessed  of  it  at  the  time  of  the  bankruptcy,  for  the  debt  j  ^^k^'?^ 
accrued  by  the  acceptance ;  and  that,  as  to  the  consideration,  Bingley  v. 
there  was  a  clear  consideration  paid  in  this  case,  though  not  to  Maddison, 
Wilkins  ;  and  that  Span  became  the  holder  of  these  bills  in  a  fair  ^o-  Bankrupt 
manner ;  his  lordship  therefore  dismissed  the  petition.  Lawt«  24. 

A  new  petition  was  preferred,  praying  that  the  former  petition  isth  Jtdtf 
might  be  reheard  and  the  debt  expunged*  ^'^^^' 

*    The  Lord  Chancellor,  after  hearing  counsel,  expressed  him-  c  ^  q     i. 
self  to  be  very  clearly  of  the  same  opinion.  Rogers,  i  H.  * 

Black.  R.  640.  Howis  v.  WigipiUy  4  Term  R.  714.  ||The  case  of  Ejt  parte  Brymer,  iunrb^ 
has  been  confirmed  by  the  cases  of  Ex  parte  Seddon,  cited  7  Term  R.  570.  Ex  parte  Hale, 
9  Ves.304.  Cowley  v.  Dunlop,  7  Term  R.  565.^  and  Joseph  v.  Orme,  2  New  R.  ISO.  The 
above  cases  of  Brooks  v.  Rogers  and  Howis  v.  Wiggins  have  been  considered  as  inconsistent 
with  these  decisions ;  but  the  bill  in  Brooks  r.  Rogers  and  the  note  in  Howis  v.  Wiggins,  were 
indorsed  by  the  pa^ee  and  indorsor  as  a  mere  iurety  for  the  accommodation  of  the  bankrupt, 
without  consideration,  and  consequently  no  dd)t  cotud  be  due  from  the  bankrupt  to  such 
iadorsor  until  the  payment  of  the  bill,  which  took  place  after  the  bankruptcy.  Vide  Cullen, 
p.  98.  In  the  former  cases  the  indorsor  on  a  bill  for  valuable  consideration  was  considered, 
on  taking  up  the  bill,  to  be  remitted  to  his  old  right  against  the  acceptor  upon  the  bill.  See 
idso  Houle  v.  Baxter,  3  East,  177. 1 

QBut  a  person  thus  claiming  to  prove  must  have  contracted  a  Ex  parte 
liability  on  the  bill  before  the  date  of  the  commission ;  therefore,  V^??*^, 
where  a  party  received  a  bill  indorsed  in  blank  by  the  payee,  * 

and  on  negotiating  it,  instead  of  adding  his  own  indorsement, 

Q  q  2  merely 
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merely  wrote  nbove  the  blank  endorsement,  «-*  **  Pay  M^CuOmtf 
(a)  1'hat  this  ^^  or  order  (a),"  and  passed  it  to  M^CuUum ;  and  afber  the  bank*' 
does  not  ruptcy  of  the  acceptor,  be  took  up  the  bill  and  paid  the  money 

render  the  |^  M^Cullum^  and  struck  out  the  words  above  the  blank  in- 
see  Vincent  v.  dorsement  of  the  payee,  and  claimed  to  prove,  his  petition  was 
Horlock,       *  dismissed,   since  he  never  had   been  liable  on  the  bill,  and 

1  Camp.  443.    could  not,  by  voluntarily  taking  it  up  after  the  bankruptcy^ 

become  a  creditor. 
Ex  parte  A  bill  taken  without  indorsement,  is  not  provable  against 

Roberts,  the  estate  of  the  party  transferring  it;  and  this,  although  sudi 

2  Cox.  R.  171.  party  may  have  made  a  private  mark  upon  it,  and  may  admit 
rison,  5  Term  ^^^^  ^^  considered  himself  liable  on  all  bills  transferred  with 
R.  759.  such  mark* 

Fyds  V.  Clarke,  1  £sp.Ca.447.  Ex  parte  Shuttleworth^  5  Ves.  568. 

Owenson  v.  But  if  there  was  an  antecedent  debt,  and  the  bill  is  taken 

Morse,  7  Term  without  indorsement,  if  it  turns  out  bad,  the  demand  for  the 
^'^^Ri^k  antecedent  debt  may  be  resorted  to,  unless  there  is  an  express 
burne   10^ Ves.  agreement  that  the  party  taking  it  is  to  run  all  risks. 

204.    Ex  parte  Rathbone,  Duck,  215. 

Ex  parte  If  the  debtor  deposit  a  bill  with  his  creditor,  as  a  security, 

r^^t^^R  T  without  putting  his  name  to  it,  the  bill  is  a  pledge,  and  must 
\^:^  parte  ^^  ^^^^ '  ^"^  ^®  residue  after  sale  is  provable  under  the  com- 
Hustler,  piission  against  the  debtor. 

3Madd.R.  117. 

Ex  parte  And  although  the  bill  is  indorsed,  still,  if  the  intention  is  a 

Towgood,  deposit  and  not  a  sale,  it  will  be  considered  only  a  pledge;  and 
Ernaru^um  ^^®  P^^rty  receiving  it  can  only  prove  for  the  real  amount  of 
2  Rose,  65.    '  his  debt. 

Ex  parte  The  indorsee  of  a  bill,  indorsed  after  the  bankruptcy  of  the 

Deey,  8  Cox.    acceptor,  can  only  prove  such  debt  against  the  acceptor's  estate  as 

*  ^    '  the  indorsor  could  have  proved  at  the  time  of  the  comraissioo. 

Psx  parte  &  ^l&Oy  notes  bought  up  after  the  bankruptcy  of  the  maker, 

Rogers,  Bucic,  cannot  be  proved  unless  the  persons  possessing  them  at  the  date 
400. ;  but  see  Qf  tjjg  commission  were  individually  entitled  to  prove  in  respect 

Buck,  479.        ^£  ^Ij^^j^ 

.7  Term  R.  so.       And  a  party  receiving  a  bill  i^er  it  is  due,  takes  it  subject  to 

7  Id.  427.  all  the  infirmities  affecting  it  when  he  received  it. 
Ex  f  arte  Where  the  bankrupt  employs  an  agent  to  get  Inlls  discounted, 

KobinK>ii,  ^1,^  ^^  agent,  for  that  purpose,  indorses  them,  the  estate  must 

Fenn'v.  Har-  ^^^^6^6  ^be  agent  from  his  liability ;  unless  indeed  the  bankrupt 

rison,  5  Term  expressly  refused  an  authority  to  indorse. 

R. 757. 

Smith  V.  Where  the  bankrupt  has  delivered  a  bill  or  note  for  valuable 

Pickering,  consideration,  and  has  forgotten  to  indorse  it,  he  may  do  so 
Peake*B  Ca.      after  his  bankruptcy ;  for  the  transferree  had  the  equitable  claim 

1  Cain°^R!45  ^^  ^^^  ^"^^^  *^°^  ^®  bankrupt  having  no  beneficial  interest  in  itt 

2  Jac.  &  W.  *  ^^  ^^^  "^^  P^^  ^o  ^^  assignees.  II 
243.    15  Ves.  206.    iJac.  &W.428.    1  Glyn  &  J.  407. 

Bx  parte  Where  the  acceptor  of  a  bill  of  exchange  becomes  bankrupt, 

Smith,  3  Bro.  ^^  holder  may  prove  the  amount  of  the  bill  under  his  commis- 

siOD, 
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«ioni  and  alsa  maintain  an  action  against  the  other  parties ;  but  CbaiL  R.  i^ 

if  the  acceptor  of  a  bill,  or  maker  of  a  note,  become  insolvent,  ?'fif '^j 

or  offer  to  compound  their  debts,  the  holder  of  a  bill  or  note,  others  sut 

according  to  such  composition,  thereby  discharges  the  posterior  Dec,  1789. 

parties,  unless  they  have  previously  assented  to  his  executing  Co.  Bankrupt, 

the  composition  deed.  Lawn,  214. 

I  Where  the  drawer  of  a  bill  becomes  bankrupt,  and  his  house  Kohde  v. 

i$  kept  open  by  an  agent  of  the  assignees^  notice  must  be  given  of  ^^^^^\  p 

the  dishonour  of  the  bill,  or  the  holder  cannot  prove  upon  it||  5i>^™ind  see 

19  Yes.  SI 6.    Qu,  Whether  notice  is  necessary  in  all  cases  where  a  drawer  or  indorsor 
becomes  bankrupt? 

The  costs  and  charges  of  protesting  bills  before  an  act  of  bank-  Anon.  1  Atk. 
ruptcy  may  be  proved ;  but  such  costs  accrued  by  protesting  bills  ^'  ^^^^^^ 
after  an  act  of  bankruptcy  cannot.  Cbam^l.  597. 

See  Francis  v.  Rucker,  Ambl.  673. 

The  7  G.  1.  c.  31..  reciting,  **  Whereas,  merchants  and  other  *?  p*  *  •  c-  3i. 
**  traders  in  goods,  have  been  very  often  obliged,  and  more  fhg  3^** 
<<  especially  of  late  years,  to  sell  and  dispose  of  their  goods  and  Wms.395*. 
*^  merchandizes  to  such  persons  as  have  occasion  for  the  same,  2  Stra.  867. 
**  upon  trust  or  credit;   and  to  take  bills,  bonds,  promissory  Notwithstand- 
"  notes,  or  other  persons'  securities  for  their  monies,  payable  at  L°\\e  makes 
**  the  end  of  three,  four,  or  six  months,  or  other  future  days  of  mention  only 
^^  payment;  and  the  buyers  of  such  goods  becoming  bankrupts,  of  ^  securities 
**  and  commissions  of  bankruptcy  being  taken  out  against  them  |[  ^^J" '*J®f*^® 
**  before  the  money  upon  such  bonds,  notes,  or  other  securities  I,  and^iw* 
'^  became  payable ;  it  hath  been  a  question,  whether  such  per>*  «  chandize,"^ 
^^  sons  giving  such  credit  on  such  securities  should  be  let  in  to  yetitisholden 
**  prove  their  debts,  or  be  admitted  to  have  any  dividend  or  to  extend  to 
**  otlier  benefit  by  the  commission,  before  such  time  as  such  ^ndg^^foj^thc. 
securities  became  payable?  which  hath   been  a  great  dis-  payment  of 
couragement  to  trade^  and  great  prejudice  to  credit  within  money;  and 
"  this  realm :  "  therefore  enacts,  "  that  every  person  who  shall  that  the 
**  give  credit  on  such  securities  as  aforesaid,  to  any  person  who  « ggcurity  "^da 
^'  shall  become  bankrupt  upon  a  good  and  valuable  consider-  notmean'se- 
^^  ation  bonk  fide  for  any  sum  of  money  or  other  matter  or  thing  curity  for  such 
"  whatsoever,,  which  shall  not  be  due  or  payable  at  or  before  a  sort  of  debt, 
"  the  time  of  such  persons  becoming  bankrupts,  shall  be  ad-  tonds^^bUU   ^ 
^*  milted  to  prove  his  bills,  bonds,  notes,  or  other  securities,  notes,' &c. ' 
*^  promise  or  agreement  for  the  same,  in  like  manner  as  if  they  Pattison  y. 
*'  were  made  payable  presently,  and  not  at  a  future  day;  and  Bank^.Cowp. 
shall  be  entitled  unto,  and  shall  have  and  receive  a  pro-  y^'^  i^Terai 
portionable  part,   share,   and   dividend  of  such   bankrupt's  R.  n/sWils. 
''  estate,  in  proportion  to  the  other  creditors  of  such  bankrupts,  17. 
'*  deducting  only  thereout  a  rebate  of  interest,  and  discounting 
^'  such  securities  payable  at  future  times,  after  the  rate  of  five 
^*  pounds  per  centum  per  annum^  for  what  he  shall  so  receive,  to 
'<  be  computed  firom  the  actual  payment  thereof  to  the  time  such 
'^  debt,  duty,  or  sum  of  money  should  or  would  have  become 
^'  due  and  payable  in  and  by  such  securities  as  aforesaid/' 

*<  And  every  person  who  shall  become  bankrupt  shall  be  dis-  iJDy  6  G.  i^ 

Q  q  3  "  charged 
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**  charged  of  and  from  all  and  every  such  bond,  note,  or  otfaetr 
security  as  aforesaid,  and  shall  have  the  benefit  of  the  several 
statutes  now  in  force  against  bankrupts,  in  like  manner  to  all 
<<  intents  and  purposes  as  if  such  sum  of  money  had  been  due 
<^  and  payable  before  the  time  of  his  becoming  bankrupt." 


C.  16.  §  53.| 

ilemands  on 

policies  of 

insurance,  boU 

toinry  and  r^* 

iptmdentia 

bonds  may  be 

claimed  before  the  loss  happens,  and  proved  when  it  does  happen :  and  these  debts  shall 

in  like  manner  be  discharged  by  the  certificate.    It  hath  been  bolden,  that  insurances  npon 

lives  are  within  the  7  G.  1.  c.  51.,  though  not  mentioned  in  the  preamble.    Cox  v.  Liotard, 

Dougl.  166. 

6G.4.  c.  16.  gBy  the  fifty-first  section  of  the  6  G.4.  c  16.  (by  which  the 
Th  ^'  r  above  act  is  repealed,)  it  is  enacted,  that  any  person  who  shall 

c  31.  $  1.  was  ^^^^  given  credit  to  the  bankrupt,  upon  valuable  consideration, 
held  only  to  for  any  money  or  other  matter  or  thing  whatsoever,  which  shall 
apply  to  writ"  not  have  become  payable  when  such  bankrupt  committed  an  act 
ten  securities,  ^f  bankruptcy,  and  whether  such  credit  shall  have  been  givoi 
Dearlove'        upon  any  bill,  bond,  note,  or  other  negotiable  security  or  not, 

shall  be  entitled  to  prove  such  debt,  bill,  bond,  note^  or  other 
security  as  if  the  same  was  payable  presently,  and  receive  divi- 
dends equally  with  the  other  creditors,  deducting  only  thereout 
a  rebate  of  interest  for  what  he  shall  so  receive,  at  the  rate  of 
five  per  cent.y  to  be  computed  from  the  declaration  of  a  dividend 
4  Taunt.  200.  to  the  time  such  debt  would  have  become  payable,  according  to 
The  present     ^jjg  terms  upon  which  it  was  contracted*! 

law  IS  general  ^  " 

in  its  tenuB. 


4  East,  438. 
Hoskins  v. 
Duperoy, 
9  East,  498* 
Sarratt  v. 
Austin, 


Macarty  v. 
Barrow, 
2  Stra.  949« 
a  Wils.  16. 

Starey  v. 
Barns,  7  East, 
435. 


Clayton  v. 
Gosling, 
5  Bam.  Be  C. 
360. ;  and  see 
2  Glyn  &  J. 

241. 

Ex  parte  East 
India  Com- 
pany, 2  P. 
Wms.  395. 


Tally  v^ 
Sparks,  2  Ld. 
Rayui.  1546. 

Ex  parte 
Caswell,  2  P. 
Wms.  497. 
|iSee6  G.4. 
c.  16.  J  56. 
/>0J/,  601.|| 


A  bill  drawn  before  the  bankruptcy^  though  not  protested  till 
after,  is  a  debt  that  may  be  proved  under  the  commission,  fior 
the  debt  accrues  immediately  upon  the  drawing. 

BAnd  where  a  bill  of  exchange  is  accepted,  and  not  refused 
payment  by  the  acceptor  till  after  the  bankruptcy  of  the  drawer, 
it  may  still  be  proved  under  the  commission  against  the  drawer. 
The  court,  without  deciding  that  such  a  bill  constituted  a  de- 
bitum  in  praseniif  thought  it  clearly  within  the  words  of  the 
7G.1.  cSL 

And  where  a  promissory  note,  payable  with  interest  twelve 
months  q/ier  notice^  was  expressed  to  be  for  value  received^  and 
the  maker  became  bankrupt  before  any  notice,  it  was  held  dearlj 
within  the  7  G.  1.  c.  31.  and  proveable«|| 

A,  having  contracted  with  the  Easi  India  Company  at  one  of 
their  sales  for  the  purchase  of  a  parcel  of  goods,  to  be  paid  for 
at  a  future  day,  before  that  day  became  a  bankrupt.  Lord  King 
held  this  case  not  within  the  above  statute,  because  the  goods 
were  not  delivered,  nor  was  the  contract  signed  by  the  peaty. 

II  Of  contingent  delis,  y  —  Contingent  debts  are  said  not  to  be  in« 
eluded  in  the  statute  7  G.  1.;  because,  it  being  uncertain  whether 
they  will  ever  become  due  or  not,  it  is  impossible  to  make  such 
abatement  of  BL  per  cent,  as  the  act  directs.  And  this  doctrine 
is  now  constantly  followed  and  admitted.  Lord  Chancellor 
Kingi  indeed,  declared,  that  though  a  debt  be  contingent,  when 
the  obligor  becomes  a  bankrupt,  yet  if  the  contingency  happens 
before  the  distribution  made,  such  contingent  creditor  may  come 

in 
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&  for  his  debt;  or  if  the  coDtingency  happen  before  a  second 
dividend,  the  creditor  may  come  in  for  his  proportion  thereo£ 
But  this  has  been  since  overruled,  and  the  contrary  position  ]Ex  parte 
established;  for  Lord  Hardwicke  said,  that  Lord  Kin^s  was  Groome, 
barely  an  obiter  opinion;   and   that   Lord    Talbot  afterwards  lAtk.  lis. 
doubted  of  Lord  Kin^s  assertion,   and  that  he   himself  had 
differed  from  him  entirely  on  a  former  occasion,  and  that  he 
still  adhered  to  his  opinion. 

One  having  only  a  cause  of  action,  cannot  come  in  and  prove 
it  as  a  debt;  oecause  the  damages  that  may  be  given  are  con- 
sidered merely  as  contingent. 

Therefore,  if  a  lessee  ploughs  up  meadow  ground,  for  which  9  Wilt.  S70. 
he  is  bound  to  pay  the  lessor  a  certain  sum  of  money,  as  a 
penalty,  that  penalty  cannot  be  proved  as  a  debt  under  the  com- 
mission :  nor,  if  a  man  be  bound  in  an  obligation,  in  a  certain 
sum,  to  perform  covenants,  and  the  obligor,  before  he  becomes  a 
bankrupt,  breaks  those  covenants,  can  the  obligee  prove  this  as 
debt  under  the  commission. 

So  where  in  an  ejectment  a  verdict  was  given  for  the  plaintiff  Ex  parte 
with  nominal  damages,  but  before  the  judgment  could  be  entered,  Todd,  5  Wis. 
the  defendant  became  a  bankrupt,  and  in  the  term  following  the  ^70.  ||See  b« 
plaintiff  signed  judgment,  and  had  costs  de  tncremento  then  taxed  p^jj^o^^  ""^  * 
and  allowed  to  him  ;  Lord  Henley  held  these  costs  did  not  be- 
come a  debt  till  the  judgment,  and  were  connected  therewith, 
and  that  the  plaintiff  could  not  be  permitted  to  prove  the  same 
as  a  debt  under  the  commission. 

And  where,  in  a  case  of  assault  and  battery  before  bank*  Walter  v. 
ruptcy,  during  the  bankruptcy  the  plaintiff  had  a  verdict  with  fvn^i^j 
damages,  but  had  not  judgment  till  after  the  certificate ;  the  ug^  j^  p^^^g 
court  were  of  opinion  the  plaintiff  could  not  come  in  under  the  HiU,  1 1  \». 
<x>mmission,  that  it  was  not  a  provable  debt,  or  a  debt  due  at  ^46.  Ex  parte 
the  time  of  the  bankruptcy.  14  Eart*  197 

and  antk^  p.  590.|| 

H  Where  the  creditor*s  claim  may  either  be  the  ground  of  an 
action  of  tort  for  damages,  or  of  contract  for  a  liquidated  debt, 
he  may,  if  he  please,  waive  the  tort  and  claim  on  the  contract, 
and  prove  his  debt;  but  if  be  does  not  do  so,  he  may  proceed 
on  his  claim  in  tort  after  the  bankruptcy  of  the  defendant,  and 
the  claim  will  not  be  barred. 

Thus,  where  the  plaintiff  delivered  to  the  defendant  a  bill  to  Parker  v. 
receive  payment  from  the  acceptor  when  due,  and  the  defendant  ^^'^"» 
wrongfully  discounted  the  bill  and  applied  the  money  to  his  own  ^^^['^^  ^^ 
purposes,  and  afterwards  became  bankrupt;  it  was  held,  that  the  Johnson  v. 
bankruptcy  was  no  bar  to  an  action  of  trover  for  the  bill;  for  Spiller, 
though  the  plaintiff  might  have  waived  the /e?r/,  and  proved  for  Dough  167. 
the  exact  sum  received  by  the  defendant,  he  was  not  bound  to  f^'^j  J  East'" 

do  so.  605.  Ex  parte 

Dobson,  7  Vinl  Abr.  74. 

A  demand,  arising  on  a  breach  of  a  covenant  by  the  bankrupt  ?"**^^®^J' 
to  build  certain  houses  in  a  given  timci  is  only  for  unliquidated  ^^^3  J    ^^"^ 
damages,  and  cannot  be  proved. 
^  Q  q  4  Nor 
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Hammond  w.        }i^or  can  a  daim  on  a  covenant  that  the  defeadant  had  a  good 
?rimR.6i4.  ^^^'®  ^  ^  ^^«*^  *°^^  by  him  to  the  plabtiffll 
Ex  parte  Where  one  Sneaps  was  committed  for  a  contempt  in  non- 

Mmhi^2  P^y"^^*^'  ^f  costs,  which  were  taxed  subsequent  to  his  bank- 
ruptcy, but  the  order  for  the  taxation  was  made  before  it ;  upon 
a  motion  for  his  discharge,  upon  the  ground  of  the  debt  being 
discharged  by  his  certificate,  it  became  a  question,  whether 
this  was  to  be  considered  as  a  debt  arising  anterior  or  posterior 
to  the  bankruptcy  ?  It  was  argued,  that  all  proceedings  under 
an  order  of  court  were  to  have  relation  in  point  of  time  to 
that  order;  and  consequently,  that  as  the  order  was  made 
before  the  bankruptcy,  the  debt  was  to  be  considered  as  having 
originated  in  that  order,  and  ought  to  be  discharged  by  the 
certificate. 

The  Lord  Chancellor  observed,  It  is  generally  true,  that,  where 
several  distinct  acts  are  necessary  for  the  completion  of  any  busi* 
ness,  the  completion  refers  to  tlie  inchoation.  But  the  question 
is,  whether  the  makmg  an  order  can  be  considered  as  such  in- 
choation ?  And  he  said,  he  thought  it  clearly  could  not ;  that  it 
might  as  well  be  said,  the  damages  assessed  in  trespass  are  to 
have  reference  to  the  trespass,  which  they  certainly  have  not,  for 
they  have  their  origin  in  the  judgment  He  took  it  to  be  clear, 
that  in  all  instances  in  the  dourt  of  Chancery,  the  taxation  con- 
stitutes the  demand ;  and  as  the  taxation  was  subsequent  to  the 
bankruptcy,  the  debt  is  therefore  so,  and  consequently  he  could 
pot  dischai'ge  the  bankrupt. 
Cottrell  V.  Where  an  annuity  is  secured  by  a  deed  of  covenant,   the 

Hcx^ce,  Dougl.  growing  payments  are  contingent ;  and  therefore  an  action  may 
nant  to  pay^^  "^  bf  ought,  notwithstanding  Uie  bankruptcy  and  certificate  of  the 
TeDt,ieeLud-  Covenantor. 

ford  V.  Barber,  l  TermR.  86.,  and  Hornby  v.  Houlditch,  there  dted.  ||But  by  6  G.4.  c.  16. 
§  54.  the  annuity  creditor  may  prove  for  the  value  of  the  annuity  by  whatever  assurance  the 
annuity  is  secured,  and  whether  there  are  or  are  not  arrears  due  at  the  time  of  the  bank- 
ruptcy; and  see  1  Deacon,  SS8.;  and  by  ^85.  (see  poit^  604.)  the  certificate  is  made  a 
discharge  from  all  claims,  either  of  the  annuitant  or  the  surety^in  respect  of  the  annuity;  and 
see  §  isi.  and  anfhy  p.  586.|| 

Uttenon  v.  If  &  person  lends  a  trader  stock  in  the  public  funds,  to  be  re- 

Vernon,  placed  as  stock,  without  naming  any  particular  time  at  which  it 

and^^'^R  ^  ^  '^^  invested;  if  the  trader  becomes  bankrupt  before  he  has 
570.  Ex  parte  ^^^^  required  to  replace  the  stock,  it  is  a  contingent  debt,  and 
Bartlett,  19th   Cannot  be  proved. 

Mm  179S,  S.  P,  Co.  Bankrupt  Laws,  245.  \iEx  parte  Day,  7  Ves.501.  Ex  parU  Alooch, 
1  Rose,  523.    1  Ves.  &  B.  J76.    Ex  parte  King,  8  Yes.  354.|| 

Exparte 
Bflrter,  sVes. 
R.110. 


Winter  v. 

Mousely, 

9  Bam.  ft  Aid. 

•02.  Sedmde 

3  Barn,  ft  C. 

3C0. 


II  So  also  a  debt  payable  at  a  future  uncertain  period,  as  within 
three  months  after  the  death  of  two  obligors,  or  the  survivor  of 
them,  was  held  contingent,  and  could  not  be  proved. 

So  also  a  bond  conditioned  to  pay  money  to  the  executors  of 
e  oblicee^  and  interest  on  certain  days,  or  within  twenty  days 

no  demand  was  made   before  the 


the 

next  a^er  demand,  when 

bankruptcy. 


So 


• 


« 


i  ••      • 
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;    So  abo  money  due  on  a  coiviumt  to  pi^  monejr  on  demand,  Exparu 

and  no  demand  made  before  the  commission  issued,  cannot  be  S^J^^ 
1  ^  leVes.  248. 

proved-  Esparte 

Mare»  8  Ves.  535.  . 
So  also  where  a  warrant  of  att(»iiey  was  given  by  a  debtor  to  Staine$  ▼•  .  •  . 
confess  judgment  against  him^  but  judgment  not  to  be  entered  ^^ck*8Temt  . 
up  till  a  contingency,  which  had  not  happened  at  the  time  of  the  otherkittancoft '' 
bankruptcy;  aditer^  if  the  judgment  had  been  entered  imme-'  of  debts  not  ' 
diately,  subject  to  a  defeasance  on  a  contingency,  for  then  the  proveable  hj     * 

iudcment  would  form  a  debihun  in  praseniu  reason  of 

•*     °  ^  being  contin- 

gent, see  Overseers  of  St.  Martin  v.  Warren,  I  Bam.  Se  Aid.  491.  Miller  v.  Whittenburt, 
1  Camp.  4S8.  Bannbter  v.  Scott,  6  Term  R.  489.  Em  parte  Young,  5  Madd.  R.  194. ;  and 
see  Co.  Bankrupt  Law,  SSl.  e/  ieq. 

But  now,  by  6G.4.  c.  16.  ^SS.^  it  is  enacted,  ^  that  if  any  6G.4.  c.i«. 
^  bankrupt  shall)  before  the  issuing  of  the  commission,  have  con-  \>^\^ 
"  tracted  any  debt  payable  upon  a  contingency  which  shall  not  what  pSnciDl 
'^  have  happened  before  the  issuing  of  such  commission,  the  per-  are  debto 
*^  son  with  whom  such  debt  has  b^n  contracted  may,  if  he  think  merely  con- 
**  fit,  apply  to  the  commissioners  to  set  a  value  upon  such  debt;  ^'Jg^'  |o  be 
••  and  the  commissioners  are  hereby  required  to  ascertain  the  !?  "!L„^:. 
*<  value  thereof,  and  to  admit  such  person  to  prove  the  amount  so  nonera  ?  'the 
^*  ascertained,  and  to  receive  dividends  thereon ;  or  if  such  value  lection  has 
*'  shall  not  be  so  ascertained  before  the  contingency  shall  have  *^®®°  held  to 
"  happened,  then  such  person  may,  after  such  contingency  pSyablc^on  a^ 
*<  shall  have  happened,  prove  in  respect  of  such  debt,   and  contingency 
**  receive  dividend  with  the  other  creditors,  not  disturbing  any  which  hap- 
•*  former  dividends ;  provided  that  such  person  had  not,  when  V^^  before 
*«  such  debt  was  contracted,  notice  of  any  act  of  bankruptcy  by  ^rt!VMont 
'<  such  bankrupt  committed/' U  &  Mac.  89S.  ' 

In  collateral  undertakings,  if  the  party  engaging  to  secure  the  AUop  y. 
debt  of  another,  himself  becomes  bankrupt  before  that  debt  is  Price,  Oovgl. 
payable  by  the  principal,  the  creditor  cannot  prove  under  his  YlLff^^^ 
commission.  46a  iJThT^' 

49  G.  5.  c.  181.  in  no  way  a£fected  these  collateral  undertakings  of  a  bankrupt ;  and  although 
it  has  been  su^ested  that  the  56th  section  of  the  present  statute  will  apply  to  them,  see  Eden's 
B.  L.  154.,  it  IS  difficult  to  see  how  they  can  be  considered  as  **  debts  contracted  by  the  bank* 
rupt  payable  on  a  contingency,"  within  the  language  of  that  section,  at  least  in  cases  where  the 
pnnctpat*  debtor  has  not  made  default  before  the  bankruptcy  of  the  surety.  It  is  now  fully 
aettled  that  such  undertakings  must  be  in  writing,  and  express  the  consideration  on  the  face  of 
tbero.   Wain  v.  Walters,  5  East  R.  10.    Saunders  v.  Wakefield,  4  Bam,  &  Aid.  595.|| 

pThus,  where  the  bankrupt  had  entered  into  a  covenant  that,  Hoffharo  v. 
in  case  certain  instalments  of  a  debt  should  not  be  duly  paid  to  Fourdrinier, 
A.  by  a  third  party,  he,  the  bankrupt,  would  pay  them  on  de*'  i}^^^^/^  ^"^ 
mand,  it  was  held  that  the  bankruptcy  and  certificate  were  no  jExpe^  ^^ 
discharge  of  this  covenant  as  to  any  instalments  growing  due  after  Minet,  uVes.H 
the  bamcruptcy,  since  this  liability  could  not  be  proved  as  an  189-  E^p  jp/^ttte^j 
annuity  on  a  valuation  under  the  17th  section  of  49  G.  S.  al21. ;  f^y^°^' 
nor  was  it  a  credit  given  to  the  bankrupt  within  the  ninth         ^••^s.   f^- 
section  of  that  act.  —  Qtuere^  whether  such  a  case  wopld  be 
within  the  fidy-sixth  section,  suprd.  ,      .       .   • 

A  mere  claim  for  unliquidated  damages  for  breach  of  a  con*  Boonnan  v. 
tract  to  accept  and  pay  for  soods,  which  contract  was  not  broken  ^"jj"*  ®  ^9«™' ' 
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p.^03.|| 


Coulson  V* 
Hamnioiiy 
S  Barn.  &  C. 


and  see  At-       *^'^  ^^^  *^®  bankruptcy  of  the  vendee,  is  not  a  contingent  debt 
wood  r.  Par-     proveable  under  this  section.  || 
tridge,  4  Bing.  809. 

.  Hockley  V.  Where  a  man  becomes  bail  for  another^  it  is  considered  as  a 

•  io4^llSe^th*   co^^tii^gent  debt ;  and  if  the  bail  commit  an  act  of  bankruptcy  be- 
'  53d  section       ^^^^  ^^^  judgment,  it  cannot  be  proved  under  the  commission. 

Accordingly,  where  the  defendant,  the  9th  of  May  1 784,  was 
bail  on  a  writ  of  error,  and,  on  the  25th  of  October  1734,  com* 
mitted  an  act  of  bankruptcy,  and  after  a  commission  obtained 
his  certificate;  on  the  12th  November  1735,  the  judgment  was 
affirmed ;  and,  in  an  action  of  debt  upon  the  recognizance,  be 
pleaded  his  discharge,  and  that  the  cause  of  action  arose  before 
his  bankruptcy;  Lord  Hardwicke  C.  J.,  on  the  trial,  held,  that 
the  defendant  was  not  discharged,  according  to  the  case  of 
TuUy  V.  SparkeSf  for  this  was  but  a  contingent  debt,  for  which 
the  plaintiff  could  not  come  in  under  the  commission. 

H  Where  a  commission  issued  against  bail  to  the  sheri£^  in  an 
action  by  original  before  the  quarto  die  post  of  the  return  of  the 
writ,  the  bond  was  not  forfeited  at  the  bankruptcy,  and  conse- 
6:26.;  and  see  quently  was  not  proveable;  but  if  it  issues  after  the  quarto  die 
1  Burr,  436.  pog^^  and  the  defendant  has  not  appeared,  it  is  proveable,  since 
Cowper,  25.  ^j^^  [j^nd  is  in  such  case  forfeited  be/ore  the  bankruptcy. 
Campbell  V.  A  bond  by  a  trading  member  of  parliament,  pursuant  to 

Jameson,  4  G.  3.  c  33.  was  held  not  proveable  when  the  obligor  became 

J)^*"&^h  ^er'  ^^^"''''"P^  before  judgment  in  the  action  in  which  the  bond  was 
these  two  last    obtained ;  for  till  the  judgment  the  debt  was  contingent  | 
cases  would  now  fall  within  the  fifty-uxth  section  ? 

Where  a  man  undertakes  to  pay  a  sum  of  money  for  another, 
his  undertaking  alone  will  not  create  a  debt  that  he  can  prove 
under  a  commission ;  and  if  an  act  of  bankruptcy  intervenes  be- 
tween the  undertaking  and  the  actual  payment,  it  can  never  be 
proved,  and  the  creditor  can  only  resort  to  the  bankrupt  persons- 
ally.  But  if  the  party  engaging  to  pay  the  debt  of  another  is 
taken  in  execution  for  that  debt,  his  imprisonment  is  considered 
as  a  payment  and  satisfaction  of  the  debt,  sufficient  to  give  him 
a  right  to  prove  under  the  commission. 

Hoc]Jey»  8  Black.  R.  840.  Heskuyson  v.  Woodbridge,  Dougl.  166.  Taylor  v.  Mills,  Cowp.  525 
Kettier  v.  Raynes,  in  Cane.  June  12. 1784.  Co.  Bankrupt  Laws,  858.  Paul  ▼.  Jones,  1  Term 
R.S99. 

This  principle  also  extends  to  the  case  where  one  roan  is  bail 
for  another,  it  having  been  determined  that  he  cannot  prove  as  a 
creditor  under  a  commission  against  the  principal,  till  he  has  paid 
the  debt  for  which  he  became  answerable ;  and  that  if  the  act  of 
bankruptcy  committed  by  the  principal  is  prior  to  the  bail's 
having  paid  the  debt,  he  cannot  prove  it  under  the  commission. 
But  the  hardship  of  not  admitting  a  surety  to  prove  a  debt 
which  he  pays  subsequent  to  the  commission,  is  in  some  measure 

relieved  when  the  original  creditor  has  made  his  proof  before  he 

Brigham,88th  calls  upon  the  surety  for  payment;  because  the  surety  is  holden 
Jviy  1798.  Co.  to  have  an  equitable  right  to  stand  in  the  place  of  the  original 
La"^64        creditor,  and  receive  dividends  upon  his  proof. 

(And 


Tajlor  V. 
Mills,  Cowp. 
585.  CrooK« 
shank  ▼. 
Thompson, 
sStra.  1160. 
3  Wils.  16. 
Chilton  ▼• 
Whiffen, 
3  Wils.  13. 
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Goddard  v. 
Vanderhey- 
den,  3  Wils. 
868. 


Sx  parte 
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*    I  And  now,  by  the  6  6. 4.  c  16.  $  52.,  (which  re-enacts  the '  6  Q.  4.  c  I6. 
provision  of  49  G.  S.  c.  121.  j  8.)  it  is  enacted,  "  that  any  person  J  52.  («)Thii 
**  who,  at  the  issuing  the  commission,  shali  be  surety  or  liable  for  *  ^^^' 
<<  any  debt  of  the  bankrupt,  or  bail  for  the  bankrupt^  either  to  the 

sheriff^ or  to  the  action  (a),  if  he  shall  have  paid  the  debt,  or  any 

part  thereof,  in  discharge  of  the  whole  debt  (although  he  may  '  .  '  ' 
<*  have  paid  the  same  after  the  commission  issued),  if  the  creditor 
**  shall  have  proved  his  debt  under  the  commission,  shall  be  en- 
*^  tided  to  stand  in  the  place  of  such  creditor,  as  to  the  dividends, 
*^  and  all  other  rights  under  the  said  commission  which  such  ere- 
'<  ditor  possessed  or  would  be  entitled  to  in  respect  of  such  proof; 
*'  or  if  the  creditor  shall  not  have  proved  under  the  commission, 
'*  such  surety,  or  person  liable,  or  bail^  shall  be  entided  to  prove 
*'  his  demand  in  respect  of  such  payment,  as  a  debt  under  the 
*'  commission,  not  disturbing  the  former  dividends,  and  may  re- 
'<  ceive  dividends  with  the  other  creditors,  although  he  may  have 
^<  become  surety,  liable,  or  bail  as  aforesaid,  after  an  act  of  bank- 
*^  ruptcy  committed  by  such  bankrupt;  provided  that  such  person 
**  had  not,  when  he  became  such  surety  or  bailj  or  so  liable  as 
**  aforesaid,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
•*  committed." 

It  had  been  holden,  that  neither  bail  to  the  sheriff  nor  bail  Hewes  v. 
above  were  within  the  operadon  of  49  G.  3.  c.  121.  $8.,  and,  Mott,6Tauiit. 
consequently,  such  bail  paying  the  debt  and  costs  subsequent  ^^^*  Newing* 
to  the  commission  were  entitled  to  recover  the  amount  from  4^b  rn  &Al*d 
the  bankrupt,  notwithstanding  his  certificate;  but  they  are  both  493. 
expressly  included  in  the  above  enactment. 

A  person  purchasing  the  debt  of  one  entided  to  prove  may  £»  parte 

prove  in  his  place  under  the  statute.  Lloyd^ 

1  Rote,  4. 
Where  two  partners,  on  dissolving  partnership  with  a  third,  \^ood  v. 

assigned  over  to  him  all  the  effects,  and  took  from  him  a  covenant  Dodgson, 

to  pay  all  the  debts  and  indemnify  the  two  against  them ;  and  s  Maule  8t  SL 

the  continuing  partner  becoming  bankrupt,  the  others   were  ^^^* 

obliged  to  pay  some  of  the  partnership  debts  after  the  bankruptcy, 

it  was  held  that  they  might  prove  under  the  commission,  as 

**  persons  liable,"  within  the  49  G.  3.  c.121.;  for  though  the 

partners  were  all  jointly  liable  to  the  creditors  at  law,  yet  in 

equity  the  continuing  partner  was  solely  liable,  and  the  others 

were  his  sureties. 

Where  a  party  accepted  a  bill  as  security  for  another,  after  stedman  v. 

which  a  commission  issued  against  such  other  person,  which  was  Martinnaiit, 

superseded,  and  the  acceptor  then  accepted  a  second  bill  for  the  ^^  ^**^  ^'7- 

amount  of  the  former,  with  the  addition  of  interest  and  stamp, 

and  a  subsequent  commission  issued,  after  which  the  second  bill 

was  paid,  it  was  held,  that  the  second  bill  was  only  a  conUnu* 

ation  of  the  original  suretyship,  and  consequendy  within  the 

statute.     Had  it  oeen  a  new  suretyship,  the  debt  could  not  have 

been  proved,  since  it  was  contracted  after  a  commission  issued 

and  superseded,  which,  by  the  49  G.  S.,  is  declared  notice  of 

the  bankrupt's  insolvency.  —  Note*  The  words  in  the  present 

act 
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tuA  are  merely  <<  notice  of  an  act^  hanhvptey  bj  sudi  bank- 
rupt committed.*'  . 
Soutten  ▼•  The  statute  only  applies  to  eases  of  a  payment  of  the  "oohtie 

Souttdn,  ij^j^^  or  of  a  part  in  discharge  of  the  whole^  and  not  to  a  payment 

5BArn.&    •     ^f^  p^j,^  jjj  digcijiypgg  of  the  personal  liability  of  the  surety. 

.  Westcott  V.  A  surety  in  a  bond  to  the  crown  conditioned  for  the  bank* 

Hodgefly  rupt's  accounting,  as  a  subdistributor  of  stamps,  for  all  stamped 

5Barn«&  A.     vellum,  cJt.  received  by  him,  is  within  the  statute;  and  having, 

,  after  the  bankrupt  had  obtained  his  certificate,  paid  a  sum  of 

,  money  to  the  crown  on  the  bond,   may  prove  it  under  the 

commission. 

'M'Dougall  V.        ^^  order  to  make  a  case  of  suretyship  within  the  statute,  the 

Paton,  debt  of  the  bankrupt  must  be  a  debt  actually  due  at  the  time 

8TBunL584.;  qf  the  commission^  and  not  growing  due  afterwards:  therefore 

"w^h^^***  where  A.  was  surety  for  B,  that  he  should  perform  certain  articles 

5  Barn.  &  A.  of  agreement,  by  which  an  annual  rent  was  payable  by  J3.,  and 
187.  Ex  parte  rent  became  due  under  the  agreement  o^^the  bankruptcy  of  J3., 
Serjeant,  which  was  paid  by  A.y  it  was  held  that  this  payment  was  not  a 
T    k°  F  *  *^*  ^^^*  proveable  by  -4.  within  the  statute,  and  consequently  the 

6  Binir.  53a  *  certificate  was  no  bar  to  his  suing  the  bankrupt  for  the  money. 
Qu,  Whether  this  case  would  now  be  affected  by  the  56th  section  of  the  6  G.  4.  c.  16.  which 
enables  coDtingent  debts  to  be  proved  on  a  valuation.    See  1  Deacon,  p.  895.  notd. 

Ex  parte  With  respect  to  the  extent  of  the  suretjr's  proof^  it  is  settled, 

Brooke,  that  where  the  creditor  has  a  distinct  debt  bevond  that  for  which 

l5°'w  ^^'  ^®  surety  is  liable,  the  surety  is  entitled  to  the  dividend  on  the 
^^tfTuriier  ^®^^  ^^^  which  he  was  surety,  though  this  diminishes  the  ore- 
's Ves.  345.  '    ditor's  dividends  on  his  distinct  debt. 

Ex  parte  Rusbworth,  10  Ves.  409.    Paley  v.  Field,  19  Ves.  435.  \ 

Welsh  V.  A  surety  in  an  annuity  deed  was  held  not  within  the  pro- 

4Maille & 8.   ^^^ions  of  49 G.  S.  c  121. ;  but  the  56th  section  of  the  6 G. 4. 
338.  Flanagan  c.  16.  has  provided  for  this  case. 
V.  Watkins,  3  Bara.  &  A.  186. 

§  S5.  By  $  55.  "  it  shall  not  be  lawful  for  any  person  entitled  to 

^*  any  annuity  granted  by  any  bankrupt  to  sue  any  person  who 
^  may  be  collateral  surety  for  the  same,  until  such  annuitant  shall 
^'  have  proved  under  the  commission  for  the  value  of  such  an- 
nuity, and  for  the  arrears  thereof;  and  if  such  surety,  after  such 
proof,  pay  the  amount  proved  as  aforesaid,  he  shall  be  thereby 
discharged  from  all  claims  in  respect  of  such  annuity ;  and  tf 
See  1  Deacon   ^^  ^^^^  surety  shall  not  (before  any  payment  of  the  said  annuity 
S39.;  and  see    ^^  subsequent  to  the  bankruptcy  shall  have  become  due),  pay  the 
mte,  p.  586.      <<  sum  so  proved  as  aforesaid,  he  may  be  sued  for  the  accruing 

*^  payments,  until  such  annuitant  shall  have  paid  or  satisfied  the 
**  amount  so  proved,  with  interest  thereon  at  the  rate  of  fotir  per 
*^  cent,  per  annum,  from  the  time  of  notice  of  such  proof  and  of  the 
^*  amount  thereof  being  given  to  such  surety ;  and  after  such 
'*  payment  or  satisfaction  such  surety  shall  stand  in  the  place  of 
**  such  annuitant,  in  respect  of  such  proof  as  aforesaid,  to  the 
^'  amount  so  paid  or  satisfied  as  aforesaid  by  such  sure^ ;  and  the 
^*  certificate  of  the  bankrupt  shall  be  a  discharge  to  him  firom  all 

w  claims 
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^'  claims  of  such  anouitant  or  of  such  surety,  in  respect  of  sneh 
**  annuity ;  provided  that  such  surety  shall  be  entitled  to  credit  in 
«  account  with  such  annuitant  for  any  dividends  received  by  such 
'*  annuitant  under  the  commission,  before  such  surety  shall  have 
^  fully  paid  or  satisfied  the  amount  so  proved  as  aforesaid."  | 

Where  the  contingency,  upon  which  money  is  made  payable  Ex  parte  YBU 
to  a  wife,  is  the  banknqacy  or  insclvency  of  the  husband^  such  debt  Co'.  Bankrupt 
cannot  be  proved  under  the  commission,  |since  such  debt  is  not  ^^>  '^* 
only  contingent  but  also  a  fraud  upon  the  bankrupt  laws.!  C^{e!s  Veg. 

553.  Higinbotham  v.  HolmCy  19  Vet.  88.  In  re  Murphy,  1  Scho.  &  Lef.  44/  But  the  wife's 
0¥m  fortune  may  be  settled  on  the  husband  until  he  fails,  and  then  to  her  separate  use^ 
Lockyer  v.  Savage,  S  Stra.  947.  I|/n  re  Meagher^  1  Scho.  &  Lef.  179.  Ex  parte  Hinton, 
14  Ves.  598.    Ex  parte  Young,  3  Madd.  I24.|| 

Though  it  be  established  agreeably  to  the  general  rule  (a),  that  (a)  Ex  parte 
a  wife  shall  not  come  in  as  a  creditor  on  a  mere  contingent  pro-  ^^^^^»  ^  ^'  • 
vision,  yet  if  the  assignees  go  into  equitv  to  enforce  the  per-  ^^'j2^,S[ 
fbrmance  of  a  trust,  as  they  require  equity  they  shall  be  obliged  Vb.  Abr.  tit. 
to  do  equity,  and  secure  the  settlement  to  her.     One  Blanchard^  Creditor  and 
a  cabinet-maker,  married  the  sister  of  Calliford,  who  had  500/.  Bankrupt,  pi.  t 

Krtion  secured  by  land.    Blanchardj  on  his  marriage,  gave  a  xineD^  S54 
nd  to  leave  his  intended  wife,  if  she  survived  him,  500£»  Ex  parte 
or  a  third  of  his  estate,  at  her  election.    Blanchard  became  a  Smith,  Ex 
bankrupt.    A  bill  was  brought  by  the  assignees  to  have  the  500/.  Sf ''^']J^"» 
raised  by  a  sale,  and  decrera  accordingly ;  but  with  this,  that  the  ^^  ger™?! 
wife  should  come  in  as  a  creditor  upon  Uie  500/.  bond,  and  what  Holland  v. 
should  be  paid  in  respect  thereof  should  be  put  out  at  interest,  Calliford,  . 
and  received  by  the  creditors,  during  the  life  of  the  husband ;  and  *  ^®™'  ^^^* 
if  the  wife  survived,  then  the  money  should  be  paid  to  her* 

A  debt  contracted  subsequent  to  the  bankruptcy,  though  the  s  Vem.  94. 
creditor  have  no  notice  of  it,  cannot  be  proved.  H^  Bos.  &    .  ^ 

I  But  now  by  $  4<7«  of  6G.  4.  c  16.  (re-enacting  46  G.  8.  6  6.4.  cis. 
c  135.  §2.)  every  person  with  whom  a  bankrupt  has  bon&Jide  §4rj^ 
contracted  any  debt  or  demand  before  the  issuing  the  commis- 
sion,, shall,  notwithstanding  a  prior  act  of  bankruptcy,  be  ad* 
mitted  to  prove ;  provided  such  person  had  no  notice  at  the  time 
of  contracting  such  debt  of  any  act  of  bankruptcy  committed  by 
such  bankrupt. 

A  party  whose  debt  is  contracted  before  the  act  of  bankruptcy  Ex  parte 
Oft  which  the  commission  issues^  may  prove,  notwithstanding  a  ^?^"?\,q 
prior  act  of  bankruptcy  of  which  he  has  notice.!  479. 

A  debt  made  void  by  statute  ought  not  to  be  permitted  to  be  Ex  parte 
proved,  as  a  debt  on  a  usurious  contract;  and  though  the  rule  Skip,  sVes. 
of  the  Court  of  Chancery  is,  upon  a  bill  to  be  relieved  agamst  ^^* 
demands  of  usurious  interest,  not  to  make  void  the  whole. debt,.  ^^^^^ 
but  to  make  the  party  pay  what  is  really  due ;  in  a  commission  5  Ve8.&  B. 
of  bankruptcy  the  assignees  have  a  right  to  insist  that  the  whole  14.|1 
is  void,  as  an  usurious  contract.    And  unless  the  assignees  and 
creditors  submit  to  pay  what  is  really  due,  the  Lord  Chancellor 
has  not  power  to  order  it,  and  applications  of  this  nature  have 
been  frequently  refused* 

A.  gave  a  note  of  hand,  without  consideration,  payable  to  B.  Ex  parte  ' 

iwo 
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Thompson,  two  months  from  the  date,  for  1002. ;  B.  indorsed  it  Of^er  to  C, 
iIas  to  wifat  fili<>^^g  A  discount  of  a  guinea  and  a  hal^  being  at  the  rate  of 
transactions  ^^-  P^''  ^^"^  When  the  note  became  due,  C.  took  a  joint  bond 
are  usurious,  from  the  drawer  and  indorsor  for  the  100/.,  though  he  paid  only 
and  what  are  gg/.  Ss.  6d.  The  commissioners  had  admitted  him  as  a  creditor 
C/nirv^yd  iindera  commission  against  the  drawer;  but,  finding  out  thb 
VIII^'      '      ^^  afterwards,  they  ordered  his  dividend  to  be  stopped.    The 

Lord  Chancellor,  upon  his  petition,  would  not  direct  him  to  be 
admitted  to  his  dividend,  bnt  ordered  an  issae  at  law  to  try 
whether  the  bond  was  usurious. 
Lowe  V.  ^"^  whatever  were  the  event  of  the  issue  directed  by  the  court 

Waller,DougI.  in  this  case,  it  should  seem,  if  the  contract  was  originallv  usuri- 
716. 11(a)  But  ous,  the  note  is  void,  and  cannot  be  proved  even  in  the  hands  of 
cV^  Dcfwii''  *"  innocent  indorsee ;  for,  upon  an  action  brought  on  sty  the  de- 
or  note,  fendant's  plea  of  usury  would  be  a  complete  bar.  (a) 

though  drawn  for  an  usurious  consideration,  shall  be  void  in  the  hands  of  ao  indorsee  for 
valuable  consideration,  who  has  no  notice  of  the  usury.|| 

Ex  parte  j]  A  debt  founded  on  an  illegal  contract  cannot  be  proved.  I 

pomandge^  .  C^^**^  *  ^^^^  ®"  goods  sold  to  be  sent  to  India,  contrary  to  the 

tod  see  J^'  Statute,  cannot  be  proved  unless  it  appears  that  the  vendor  did 

parte  Daniels,  i^ot  know  of  their  destination.] 

14  Ves.  191. 

Ex  parte  Dyt'  fiV  9l  broker  act  ostensibly  as  broker^  where  he  is  in  fact 
xf' }  Menv.  1^  principal,  this  is  fraudulent,  and  he  cannot  prove  a  debt 
S45.*^*   ^^*  arising  out  of  such  a  transaction.     But  a  London  broker  may 

prove  for  bond  JUU  debts    due   to  himself,   on  transactions 
in  which  he  appeared  as  principal,  notwithstan^ng  his  bond 
and  oath  not  to  deal  on  his  own  account ;  for  there  is  no  ex- 
press statutory  prohibition  against  so  dealing. 
Ex  parte  Money  advanced  on  an  illegal  contract  cannot  be  proved.  Thus, 

A-^S  iif  "^A  *^®"^  ®^  several  partners  engage  with  A.  A  in  illegal  insinrances, 
seller  abroad  ^^^  advance  partnership  monies  to  A.  B,  on  account  of  them^ 
of  contraband  and  the  partner  die,  his  surviving  partners  (though  innocent  of  the 
goods  is  en-  transaction)  cannot  prove  such  monies  as  a  debt  against  the 
Snlos  h'e^TZ*  estate  of  A.  B.  who  has  become  bankrupt 

Ucipated  in  smuggling  them  into  this  country,  s  Glyn  &  J.  237.  And  as  to  illegal  contracts, 
tee  further,  anfh^  tit.  AttumptU. 

Ex  parte  Where  the  consideration  of  a  contract  is  partly  l^ai  and 

Mather,  9  Ve«.  partly  illegal,  though  the  security  is  void,  yet,  if  the  transac* 
975.  Ex  parte  ^^^^  ^^^^^  ^  separated,  so  much  of  the  debt  as  is  l^al  may  be 
\5\^*z\A.     ptoved. 
Grey  v.  Fowler*  1 H.  Black.  469.    Sed  vide  Soott  v.  Gillmore,  s  Taunt.  8^6. 

Ex  parte  ^  ^^^^  barred  by  the  statute  of  limitations  cannot  be  proved. 

Dewdney,  15Ve^498. 

Ex  parte  ^^^  ^  ^^^^  ^^  insu£Scient  consideration. 

Cator,  lBro.C.C.S67. 

s  Scho.&  Lef       But  a  voluntary  bond  may  be  proved,  to  be  payable  only  oat 

*2S-  of  the  surplus. 

^ham  V.  And  a  bond  given  for  arrears  of  a  voluntary  bond,  is  a  bond 

J^t  ^  Ve^     jjj|.  g^  consideration.  0 

[In 
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-  tin  ease  of  debts  uncertain  in  point  of  liqnidation,  as  between^  3  Wil8.27i. 
two  mercliants  in  balancing  accounts,  the  matter  rests  upon  a' Co.  Bankrupt 
claim,  to  ascertain  the  sum  that  was  due  at  the  time  of  the  2^]||7'n '^' 
banlcruptcy.  So  where  a  creditor  cannot  ascertain  his  debt  with  ^\^  {^.T^ 
certainty  sufficient  to  enable  him  to  swear  to  it,  or  is  not  able  in 
other  respects  satisfactorily  to  substantiate  it;  or  where  the  agent 
of  a  creditor  cannot  produce  his  authority,  and  in  many  other 
cases  where  there  appears  a  probable  foundation  of  a  demand^ 
though  not  sufficiently  made  out,  it  is  usual  for  the  commissioners 
to  suffer  a  claim  to  be  entered;  but  that  will  not  entitle  the  party 
to  a  dividend,  which  he  cannot  receive  without  completely 
proving  his  debt.  If  a  claim  is  not  substantiated  in  reasonable 
time,  the  commissioners  may  strike  it  out,  and  they  generally  do 
so  before  a  dividend  is  declared,  unless  sufficient  reason  is  offered 
to  them  for  prolonging  the  time ;  but  the  creditor  is  notwith- 
standing afterwards  at  liberty  to  prove  his  debt  and  receive  his 
share  upon  any  fiiture  dividends.  However,  in  such  cases 
where  there  has  not  been  gross  laches,  the  Lord  Chancellor 
will  make  an  order  that  such  creditor  shall  be  paid  his  propor- 
tion of  the  dividend  out  of  the  money  in  the  hands  of  the  as- 
signees, upon  condition  that  it  does  not  break  in  upon  any 
former  dividend.] 

B  Before  the  late  act,  where  a  debt  was  improperly  proved,  it  was 
necessary  to  petition  the  Chancellor,  the  commissioners  having 
no  power  to  expunge  it.  But  by  the  sixtieth  section,  whenever  it  s  0. 4.  c  IG. 
shall  appear  to  the  assignees,  or  to  two  or  more  creditors,  each  $  ^o* 
having  proved  a  debt  of  20/.  or  upwards,  that  a  debt  proved  is 
not  justly  due  in  whole  or  in  part,  they  may  apply  to  the  com- 
missioners to  have  it  expunged.  The  commissioners  are  em- 
powered to  summon  the  person  having  proved,  together  with  any 
one  else  whose  evidence  is  material,  and  may  upon  the  evidence 
expunge  it  in  whole  or  in  part.  Power  is  reserved  to  apply  in 
the  first  instance  to  the  Lord  Chancellor,  or  by  way  of  appeal. 

By  the  6  G.  4.  c.  L6.  $  99.  it  is  enacted,  ^'  that  any  bankrupt  or  6  G.  4.  c.  is. 
^*  other  person  who  shall  in  any  examination  before  the  com-  $  ^* 
\*  missioners,  or  in  any  affidavit  or  deposition  authorized  or  di- 
**  rected  by  the  present  or  any  act  hereby  repealed,  wilfully  and 
^'  corruptly  swear  falsely,  being  convicted  thereof,  shall  suffer  the 
^*  pains  and  penalties  in  force  against  wilful  and  corrupt  peijury, 
^*  and  where  any  oath  is  hereby  directed  or  required  to  be  taken 
^'  or  administered,  or  affidavit  to  be  made  by  or  to  any  party, 
^^  such  party,  if  a  Quaker,  shall  or  may  make  solemn  affirmation, 
^*  and  such  Quaker  shall  incur  such  danger  or  penalty  for  refusing 
^*  to  make  such  solemn  affirmation  in  such  matters,  when  thereto 
f^  required,  as  is  hereby  provided  against  persons  refusing  to  be 
^*  sworn,  and  all  Quakers  who  shall  in  any  such  affirmation, 
f^  knowingly  and  wilfully  affirm  falsely,  shall  suffer  the  same 
^'  penalties  as  are  provided  against  persons  guilty  of  wilful  and 
<<  corrupt  perjury,  and  all  persons  before  whom  oaths  or 
'^  affidavits  are  hereby  directed  to  be  made^  are  respectively 

**  empowered 
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<<  empowered  to  administer  the  same^  and  also  snch  adeinn 
**  affirmation  as  aforesaid/' 
JBr  parte  Ben-       Where  a  creditor  a^ees  to  take  a  composition  payable  hj 

•  sett,  8  Atk.R*  instalments^  and  the  debtor  becomes  bankrupt,  one  instaknent 
Vmi^Bc  ^^^'^^B  '^^  P^^  ^^^  ^^^  remaining  due  and  unpaid,  the 
^91  / Ex  parie  creditor  may  retain  the  instalment  paid,  and  prove  for  the 
Rkbardson,  residue  of  me  original  debt*  -  But  where  there  has  been  no 
^Ves,  184.  default  whatever  before  the  bankruptcy,  as  where  two  install 
^ie^iRoBe  ™^"^  ^^^^  ^^^  P^^  A^^  before  the  third  becomes  due  the 
435. /and  see'   bankruptcy  intervenes,  there  the  proof  can  only  be  for  the  out* 

.  1  Deacon,  S98.  standing  instalment  II 

(F)  Of  the  Bankrupt's  Estate  and  Effects,  to  which 
the  Commissioners  or  Assignees  are  entitled,  when 
it  shall  be  said  to  be  vested  in  them ;  and  herein  of 
fraudulent  Dispositions  by  the  Bankrupt. 

6  G.4.  c,  16.    |1"DY  6  G,  4-  c.  16.  J  12.  (in  lieu  of  IS  Eliz.  c  7.  J  2.)  the  Lord 

i^^'  .  Chancellor  shall  have  power  upon  petition  in  writing  against 

any  trader  having  committed  any  act  of  bankruptcy,  by  any 
creditor  of  such  trader  by  commission  under  the  great  seal,  to 
appoint  such  persons  as  to  him  shall  seem  fit,  who  shall  have 
full  power  and  authority  to  take  such  order  and  direction  with 
the  body  of  such  bankrupt  as  thereinafter  mentioned,  as  also 
with  all  his  lands,  tenements,  and  hereditaments,  both  within 
the  realm  and  abroad,  as  well  copy  or  customary  hold  as  free* 
hold,  which  he  shall  have  in  his  own  right  before  he  became  bank- 
rupt, as  also  with  all  such  interest  in  any  such  lands,  4rc.  as  such 
bankrupt  may  lawfully  depart  with  all,  and  with  all  his  money, 
fees,  offices,  annuities,  goods,  chattels,  wares,  merchandize,  and 
debts  wheresoever  they  may  be  found,  and  to  make  sale  thereof^ 
or  otherwise  order  the  same  for  satisfkction  and  payment  of  the 
creditors  of  the  said  bankrupt. 

6  0.4.ci«.         And  by  $63.   (in  place  of  1  Jac.  1.    c  15.  §13.,    5  6.2. 

i  ^9.  c.  SO.  §  26,)f  the  commissioners  shall  assign  to  the  assignees 

for  the  benefit  of  the  creditors,  all  the  present  and  future  per« 
sonal  estate  of  such  bankrupt,  wheresoever  found ;  and  all  pro- 
perty which  he  may  purchase,  or  which  mav  revert,  descend^ 
»e  devised  or  bequeathed,  or  come  to  him  before  he  shall  have 
obtained  his  certificate ;  and  the  commissioners  shall  also  assign 
as  aforesaid  all  debts  due  or  to  be  due  to  the  bankrupt,  and 
such  assignment  shall  vest  the  property  in  such  debts  in  such 
assignees  as  fully  as  if  the  assurance  whereby  they  are  secured 
had  Deen  made  to  such  assignees ;  and  after  such  assignment, 
neither  the  bankrupt  nor  any  person  claiming  through  or  under 
him  shall  have  power  to  recover  or  release  the  same,  neither 
ahall  the  same  be  attached  as  the  debt  of  the  bankrupt,  according 
to  the  custom  of  London  or  otherwise,  but  such  assignees  sbaU 
have  like  remedy  to  recover  the  same  u$  the  bankrupt  might 
iMtve  had  if  he  had  not  been  bankrupt     * 
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And  by  the  6ith  section  (in  lien  of  13  Eliz.  c.  7.  $  1 1.  5  G.  2.         §  «<. 
c  SO.  $  26.)  the  commissioners  shall  by  deed  indented  and  en«^  PJ^^  clause 
rolled  in  any  of  his  majesty's  courts  of  record  convey  to  the  ^^^^, 
aissigaees  for  the  benefit  of  the  creditors,  all  lands,  S^c.  *  except  As  to  copy- 
copy  or  customaryhold  in  England,  Scotland^  Irdatid,  or  in  any  holds,  see^oti, 
of  the  dominions,  plantations,   or  colonies    belonging  to  his  P-^^^-ll  ^1*® 
majesty,*  to  whidi   any  bankrupt  is  entitled  in  any  of  such  nt^  not  by^ 
lands,  ^c.  and  of  which  he  migh^  according  to  the  laws  of  the  relation  to  the 
several  countries,  dominione,  plantations,  or  colonies,  have  dis-  date  so  as  to 
posed,  and  all  such  lands,  4^.  as  he  shall  purchase,  or  shall  de-  |^.^^  vILT" 
scend,  be  devised,  revert  to,  or  come  to  him  before  he  shall  p^^.^  y. 
have  obtained  his  certificate,  and  all  deeds,  papers,  and  writings  Bowes,  Vent. 
respecting  the  same,  and  every  such  deed  shall  be  valid  against  ^^o.  Sir  T. 
the  bankrupt,   and  against  all  persons  claiming  under  him:  c^rfV^^L 
^Provided  that  where  according  to  the  laws  of  any  such  plant-  i78.*s.C.l|Nor 
attons  or  colony  such  deed  would  require  registration,  enrol*  does  it  operate 
ment,  or  recoraing,    the  same  shall  be  registered,  enrolled,  t>y  relation  to 
or  recorded  according  to  the    laws    of   such  plantation    or  L^^u^^^^ 
colony;  and  no  such  deed  shall  invalidate  the  title  of  any  pur-  astove^t^the 
chaser  for  valuable  consideration  prior  to  such  registration,  en-  freehold  in 
rolment,  or  recording,  without  notice  tliat  the  commission  has  the  assignees 
issued.*  from  that 

time ;  It  re-^ 
mains  in  the  bankrupt  till  the  conveyance.  Doe  v.  Mitchell,  S  Maule  &  S.  446.;  and  see  Bain- 
bridge  V.  Pinhom,  Buck,  135.||    [As  to  future  real  estates  there  must  be  a  new  bargain  and 
sale.  .  JSr  parte  Proudfoot,  I  Atk.  855.]'   ||Carleton  v.  Leighton,  3  Meriv.  R.  667.     AUter  of 
personal  estate.   Kitchen  v.  Bartsch,  7  East,  53.  Nias  v.  Adamson,  3  Barn.  Be  A.  228.|| 

And  by  the  65th  section  (in  place  of  21  Jac.  1.  c.  19.  §  12.)  §  8^« 
the  commissioners,  by  deed  indented  and  enrolled  as  aforesaid, 
shall  make  sale  for  the  benefit  of  the  creditors  of  any  lands,  4*^. 
situate  either  in  England  or  Ireland,  whereof  the  bankrupt  is 
seised  of  any  estate  tail  in  possession,  reversion,  or  remainder, 
and  whereof  no  reversion  or  remainder  is  in  the  crown,  the  gift 
or  provision  of  the  crown,  and  every  such  deed  shall  be  good 
against  the.  said  bankrupt,  and  the  issue  of  his  body,  and  against 
all  persons  claiming  under  him  after  he  became  bankrupt,  and 
against  all  persons  whom  the  said  bankrupt  by  fine,  common 
recovery,  or  any  other  means,  might  cut  off  or  debar  from  any 
remainder,  reversion,  or  other  interest,  in  or  out  of  any  of  the 
said  lands,  Sfc. 

And  by  the  66lh  section  (in  lieu  of  5  G.  2,  c.  30.  §  66.  and  §  ^^• 
3  G.  4.  c.  81.  §  5.)  the  Lord  Chancellor  may  upon  petition  order 
any  conveyance  or  assignment  either  of  the  real  or  personal 
estate  of  the  bankrupt,  made  either  to  assignees  appointed  by 
the  commissioners  or  chosen  by  the  creditors,  and  any  en- 
rolment thereof,  to  be  vacated ;  provided  that  no  title  oi  any 
purchaser  under  any  conveyance  prior  to  such  order  be  thereby 
affected,  and  that  no  estate  previously  barred  be  thereby  revived ; 
and  the  Lord  Chancellor  may  order  the  commissioners  to 
execute  a  new  assignment  or  assignments  of  the  debts  and  effects 
unreceived  and  not  disposed  of  by  the  then  assignee  or  assignees. 
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to  any  other  person  or  persons,  to  be  chosen  by  the  creditors  as 
aforesaid,  or  to  execute  a  new  conveyance  of  the  real  estate 
unsold  or  not  conveyed  to  such  person  or  persons,  and  in  such 
manner,  as  the  Lord  Chancellor  shall  direct ;  and  if  such  new 
assignment  shall  be  ordered,  the  debts  and  personal  estate  of  the 
bankrupt  shall  be  thereby  invested  in  such  new  assignees,  and 
it  shall  be  lawful  for  them  to  sue  for  the  same,  and  to  dischaige 
any  action  or  suit,  or  to  give  any  acquittance  for  such  debts  as 
effectually  as  the  former  assignees  might  have  done ;  and  the 
commissioners  shall  in  the  two  London  Gazettes  next  after  the 
removal  of  such  assignee  or  assignees,  and  such  new  appoints 
ment  as  aforesaid,  cause  advertisements  to  be  inserted  giving 
notice  of  such  removal  and  appointment,  and  directing  persons 
indebted  to  the  bankrupt's  estate  not  to  pay  any  debts  to  the 
assignee  or  assignees  so  removed ;  and  if  such  new  conveyance 
as  aforesaid  shall  be  ordered  as  aforesaid,  it  shall  be  valid  with- 
out any  conveyance  from  any  former  assignee  or  assignees,  or 
his  or  their  heir  or  assigns,  provided  that  the  order  so  made 
for  vacating  any  bargain  and  sale  be  enrolled ;  and  any  bargain 
and  sale  to  be  executed  in  pursuance  thereof  shall  be  enrolled 
in  the  same  court  as  the  first  bargain  and  sale  of  the  same 
estate  was  enrolled.  || 

In  the  construction  of  the  former  statutes  the  following  opinions 
have  been  hold^* 
Chan  Ca  71.        ^  ^  lessor  covenants  with  his  lessee  to  renew  his  leaae,  and 
s  Vero.  97.  *    ^^  lessee  becomes  a  bankrupt,  the  commissioners  cannot  assign 
S.  C.  cited.       this  covenant, 

Chan.  Ca.  71.        "^^  commi<ssioners  may  sell  an  equity  of  redemption. 
s  Vera.  91.  jf  ^  i^g^  commits  an  act  of  bankruptcy,  and  after  continues 

Keb  ^i/^'s.^'  in  possession  of  his  lands  four  years,  ana  then  sells,  and  afbr 
7S2.  2  Sid.*69.  commits  another  act  of  bankruptcy,  and  two  years  after  a  com* 
114.  176.  mission  is  taken  out,  4*c,  this  sale  shall  stand,  for  the  act  of 
i^'^^^M*^^^^^*  bankruptcy  by  which  the  sale  is  to  b^  avoided  must  be  done 
months  ^G  4.  ^^^  ^^^  years  (a),  before  the  commission  sued  out. 
c.  16.  §  86.||  If  ^.,  having  committed  an  act  of  bankruptcy,  keeps  on  his 
7  Ley.  59.  trade,  and  four  years  afler  binds  his  son  apprentice  with  a  gold- 
pL^S2.^^'  smith,  and  pays  with  him  I20i^.,  being  the  usual  sum  in  such 

cases,  and  two  years  after  a  commission  is  taken  out  against  A* : 
this  money  is  not  assignable  by  the  commissioners,  being  paid  so 
long  before  the  commission,  and  without  any  fraud. 
Lofft7i.  ^^  bankrupt  having  an  estate  in  right  of  his  wife,  settled  to 

himself  for  life,  with  other  intervening  uses,  remainder  to  him- 
self in  fee,  with  power  to  change  the  uses ;  it  was  holden,  that 
the  remainder  in  fee  vested  in  the  assignees,  and  his  power  of 
revocation  was  gone. 
Newland  t.  The  commissioners  may  assign  lands  in  fee  when  the  bankrupt 

-— >  ^  P'  owes  a  debt  by  statute,  if  the  statute  is  not  sued  and  executed 
!lSee*S?oDcr  v  ^^^^^  ^®  bankruptcy.  And  the  assignment  shall  prevail  aminst 
Fish^  s  \^  &  A  second  mortgagee  who  purchases  the  prior  mortgage,  if  the 

second 
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seccmd  mortgage  was  made  after  a  commission  sued  out,  although  B.  145.  Sharp 

the  mortgagee  bad  no  notice  of  the  commission*  t.  Rhosde, 

2  Rose  Ca. 
192.|I  Hitchcox  T.  Sedgwick,  2  Vern.  156.  Sed^tutre^  If  no  eommisnon  hsd  been  sued,  but 
a  lecret  act  of  bankruptcy  committed  ?  CoUet  v.  De  Qolis,  Ca.  temp.  Talb.  69.  IJTbis  case 
of  Hitcfacox  T.  Sedffwick  was  reversed  in  JDom.  Proc.  See  Sugd.  Vend.  &  P.  723.  And  that  a 
commission  of  bankrupt  is  not  notice  independent  of  statute,  see  Sowerby  t.  Brooks,  4  Barn, 
&  Aid.  523.    And  as  to  where  a  commission  shall  be  notice,  see  6  6. 4.  c«  16.  §  8J.|| 

If  there  be  two  jointp*tenants,  and  the  one  becomes  bankrupt  Billing.  111. 
and  dies,  it  is  said,  the  bankrupt's  part  shall  be  sold,  and  that  ^^^^*  ®^' 
there  shall  be  no  survivorship ;  because  the  bankrupt's  moiety  is 
bound  by  the  statutes ;  and  also  the  bankrupt  had  power  to  sell  1  Com.  Dig. 
the  same  in  his  life-time,  and  might  depart  with  it    And,  by  the  ^'^' 
1  Jaa  c  15.,  the  commissioners,  after  the  bankrupt's  death,  may  QRe-enacted 
proceed  in  execution,  in  and  upon  the  commission  for  and  con-  6G.4.  c,i6. 
ceming  the  offender's  lands,  tenements,  Sfc^  in  such  sort  as  if  ^  ^^'^ 
the  offender  had  been  living ;  which  they  cannot  do  if  the  sur- 
TiTorship  is  allowed  to  take  place. 

EsTATSS  TAIL.  —  If  a  mortgage  is  made  by  a  bankrupt  tenant  Beck  y. Welsh, 
in  tail,  without  suffering  a  recovery,  the  assimees  shall  take  iicS^^G^f' 
advantage  of  this  defect,  and  hold  the  land  after  the  death  of  «.  is.  §  65.H 
tlie  bankrupt  clear  of  the  mortgage. 

But  if  the  deed  contains  a  covenant  for  further  assurance,  the  Edwards  v. 
mortgagee  will  be  entitled  to  retain  his  security  against  the  ^W'^'rt' 
creditors  under  the  commission.  R.652  P*"' 

Daubnx,  2  Bro.  Chan.  R.  595.    |As  a  legal  mortgage  always  contains  snch  a  covenant,  the 
distinction  is  not  materiaL    See  Evans's  Stat.  v.  4.  370.  note  (l  1).|| 

I  Where  a  remainderman  in  tail  becomes  bankrupt,  the  com-  Jervis  v.  Tay* 
mbsioners  can  only  convey  a  base  remainder  in  fee,  and  even  !?"![',?  ^*™* 
under  a  joint  commission  against  the  tenant  for  life  and  the  re-  ^^^' 

mainderman  in  tail,  the  assignees  only  take  an  estate  during  the 
life  of  the  tenant  for  life,  and  a  base  remainder  in  fee,  determin- 
able on  the  death  of  the  tenant  in  tail,  and  failure  of  his  issue.  || 

Copyholds.  —  The  lord  is  to  be  compounded  with  for  the  ||FufesG.  4. 
admission,  by  the  express  provision  of  the  statute;  but  if  the  c. is.  §69.|| 
commissioners  sell  a  copyhold,  and  the  vendee  tenders  to  the  lord  Stone,  1S7. 
a  competent  fine^  which  the  lord  refuses,  and  will  not  admit  the 
vendee,  he  may  enter. 

Where  the  commissioners  sell  the  copyhold  lands,  the  bargain  Parker  v. 
and  sale  binds  the  copyholder,  and  bars  his  estate,  and  he  is  no  Bleeke,  Cro. 
copyholder  after  the  bargain  and  sale  is  enrolled;  for  the  bar-  ^'y^^V 
gainee,  by  the  statute,  is  only  barred  to  take  the  profits  until  ad-  l^^u   '  ^'^ 
Qiittance,  which  is  for  the  lord's  benefit  in  respect  of  the  fine  due 
to  him ;  and,  when  te  bargamee  is  admitted  bv  the  lord,  the 
estatOi  shall  vest  in  him,  and  have  reference  to  me  bargain  and 
sale,  and  shall  devest  the  claim  of  any  intermediate  estate.    As  if 
the  bankrupt  dies  between  the  bargain  and  sale  and  the  admit** 
tance  of  the  bargainee,  his  wife  (where  the  custom  of  the  manor 
is,  that  the  wife  of  a  copyholder  dying  tenant  shall  be  endowed) 
shall  not  be  endowed.   And  if  the  commissioners  assign  the  bank- 
rupt's copyhold  estates  to  the  general  assignees,  they  are  to  be 
considered  as  vendees ;  for  if  not,  the  assignee  might  continue  y^  I^^**' 
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in  possession  for  years  before  he  made  a  sale ;  and  yet,  by  an  ex- 
press provision  in  the  act,  he  is  restrained  from  receiving  the 
profits  till  he  has  compounded  with  the  lord ;  and  therefore  the 
assignee  must,  upon  his  admittance,  pay  a  fine  to  the  lord,  and 
upon  sale  of  the  estate,  another  fine  must  be  paid :  however  this 
inconvenience  may  be  avoided  by  excepting  copyholds  out  of  the 
deed  of  assignment  of  the  bankrupt's  estate,  for  the  commissioners 
may  convey  to  a  purchaser  in  the  first  instance;  and,  by  leaving 
out  the  copyhold  estate  of  a  bankrupt  in  a  temporary  assignment, 
the  creditors  will  run  no  risk  with  regard  to  the  crown,  for  an 
extent  will  not  effect  it 
6  G«  4.  c«  16.  II®"*  copyhold  and  customary  lands  are  now,  by  the  64iih  sec- 
§  68, 69.      '    tion  of  6  G.  4.  c.  16.,  expressly  excepted  out  of  the  bargain  and 

sale  by  the  commissioners  to  the  assignees;  and  by  $68.  it 
is  enacted,  that  the  commissioners  shall  have  power,  by  inden- 
ture enrolled,  to  make  sale  of  such  copyhold,  4*^.  lands,  and  to 
authorize  any  person,  on  their  behalf,  to  surrender  the  same,  for 
the  purpose  of  any  purchaser  being  admitted  thereto;  and  by 
§  69.  such  purchaser  of  the  commissioners  shall,  before  he 
enter  or  take  any  profit  of  the  copyhold,  compound  with  the  lord 
for  the  fines,  dues,  and  services;  and  the  lord,  at  the  next  or  some 
subsequent  court,  shall  grant  unto  the  vendee,  on  request,  the 
copyhold  for  the  estate  sold  to  him,  reserving  the  ancient  rents 
and  services,  and  shall  admit  him  tenant 
^  .        p  Copyholds,  though  mentioned  expressly  only  in  the  IS  Eliz. 

Crau'car.  549,'  ^'  7*>  were  decided  in  an  early  case  to  be  within  the  purview  of 
Doe  dem.  all  the  bankrupt  acts ;  and,  in  accordance  with  this  case,  it  was 
Spencer  v.        lately  decided  that  copyholds  were  within  the  provision  of  the 

5  Barn* &  A  ^  ^^^'  ^*  ^^*  §  ^'^•'  ^^^^  '^  ^^®  bankrupt  died  after  the  commission 
458.    *       '     ^^^^  forth  and  dealt  in,  the  commissioners  might  proceed  in 

execution  concerning  the  bankrupt's  goods,  landsj  %c. ;  and  the 

court  held,  consequently,  that  a  bargain  and  sale  executed  by  the 

commissioners  after  the  death  of  the  bankrupt,  of  copyhold  lands 

in  which  the  bankrupt  had  a  fee-simple  conditional,  was  valid,  and 

passed  the  estate  to  the  purchaser.  —  Note.     By  the  6  G.  4, 

c.  16.  $  26.,  it  is  provided,  that  if  the  bankrupt  die  after  adjuiiea- 

tion  the  commissioners  may  proceed  in  the  commission  as  th^ 

might  have  done  if  he  were  living.  || 

1  Burn's  Eccl.       Advowsons.  —  In  case  of  a  patron  becoming  a  bankrupt,  the 

Law,  (4th  ed.)  commissioners  may  sell  the  advowson  of  the  living ;  but  if  the 

p.  1S5.  IIThe     church  be  void  at  the  time  of  the  sale,  the  vendee  shall  not  pre- 

77th  sect,  of     ggn^  ^  ^g  y^jj  xxxxn^  but  the  bankrupt  himself,  because  the  void 

which  enables   ^"^^  ^^  ^  church  is  not  valuable. 

assignees  to  execute  all  powerslegally  vested  in  the  bankrupt,  expressly  excepts  the  right  of 

nominating  to  a  benefice.|| 

1  Atk.  SIS.  Offices.— The  commissioners  may  sell  offices  of  inheritance^ 

Ex  parte  and  for  terms  of  years;  but  an  ofiice  concerning  the  execution 

srPlacTof  ®^  justice  (and  therefore  within  Sine Edw. 6.  c  16.)  cannot  be 
Jcw-broker        sold. 

not  saleable.  llSee  as  to  sale  of  offices  tit.  Offices  and  Officers,  {F),Vq\.  VI.;  and  see  % 
W.£vans's  note  in  his  Statutes  relating  to  Bankruptcy,  15.|| 

On 
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On  the  other  hand,  a  place  that  does  not  concern  the  ex-  ^^M^/^But- 
ecution  of  justice,  but  only  the  police,  may  be  sold.  ler,  i  Atk.sio. 

«15.  Ambl.  73.  S.C.  5  Terra  R.  681.  The  pay  of  an  officer  is  not  assignable.  4  Term  R. 
248.  1  H.  Black.  R.  687.  ||Catbcart  t.  Blackwood,  Co.  B.L.299.  Qu:  Whether  he  can 
assign  arrean  already  accrued.  3  Term  R.  681.  By  the  last  insolvent  debtor's  act  a  portion 
of  his  pay  may  be  assigned  for  the  benefit  of  his  creditors,  7  G.  4.  c.  51.  §  29.|| 

Rights,  possibilities,   and  powers^  —  The  commissioners  Higden  y. 

may  assign  a  possibility  of  a  right  belongbs  to  the  bankrupt,  Winiamson, 

but  it  must  be  such  as  can  be  assigned  or  released  (a),  and  dis-  |^'^  420!^** 

closed  upon  the  last  examination.  (a)  Moth  ▼. 

Frome,  Ambl.  394. 

OThe  expectancy  of  an  heir  at  law  during  the  life  of  his  an-  Carleton  v. 
cestor,  is  not  such  an  interest  or  possibility  as  passes  to  the  r?f  -^^  d 
assignees  under  a  commission  of  bankrupt  against  him.     liut  11  ^^^^ 
the  estate  descends  to  the  bankrupt  before  his  certificate,  it  will 
pass  to  the  assimiees  under  the  sixty-fourth  section. 

A  policy  of  insurance  effected  by  the  bankrupt  on  his  own  Schondler  v. 
life,  is  a  possibility  of  benefit  to  which  his  assignees  are  en-  ^  camp.  487. 
titled.  (J)  (6)  Thw  ca^ 

appears  to  have  been  decided  on  the  words  '*  possibility  of  profit/'  &c.  in  the  sG.^^  c.  30. 
$1.  as  to  the  bankrupt's  disclosure  of  his  effects.  These  words  are  not  in  the  present  act,  but 
the  decision  would  probably  be  the  same. 

It  had  been  decided  that  a  bankrupt  having  an  absolute  Z^^T?/' 
power  of  appointment,  was  not  compellable  to  execute  it  in  i^^yeg.370. 
.&vour  of  his  assignees.  Sed  vide 

S  Bam.  &  A.  .93. 

Accordingly  it  is  now  enacted  by  the  6  G.  4.  c.  16.  $  77.  (follow-  |  G-  4-  c.  16. 
ing  the  S  G.  4.  c.  SI.  $  3.),  that  all  powers  vested  in  the  bankrupt  §  ^^' 
which  he  might  legally  execute  for  his  own  benefit  (except  the 
right  of  nomination  to  a  benefice),  may  be  executed  by  the 
assignees  for  the  benefit  of  the  creditors,  in  such  manner  as  the 
bankrupt  might  have  executed  the  8ame.||^ 

A  commission  of  bankrupt  vests  all  rights  and  all  possibilitieii  Ex  parte 
of  the  bankrupt  in   the  assignees-;  in  which  respect  it  diflfers  Brown,  8  Ves. 
from  an  execution,  which  passes  only  what  the  sheriff  seizes;  jun*67. 
Hence,  two  commissions  of  bankrupt  for  the  same  purpose 
cannot  subsist  together:   for  the  second  will  be  superseded, 
unless  there  be  some  special  circumstances,  as  consent,  fraud, 
or  laches  in  the  creditors  under  the  first.     Indeed,  if  the  assig- 
nees under  the  second  will  pay  the  creditors  under  the  first 
twenty  shillings  in  the  pound,  and  all  the  costs,  in  that  case,  the 
first  will  be  instantly  superseded. 

[The  right  to  bring  a  real  action  passeth  to  the  assignees  by  Smith  v.. 
the  usual  words  of  the  assignment.     The  assignees  are  entitled  b?®k'JI|^ 
to  recover  from  the  winner  money  lost  at  play  by  the  bankrupt  Brandon  ▼.' 
before  his  bankruptcy,  in  an  action  of  debt  upon  the  statute  of  Pate,  2  Black. 
9  Ann.  c  14.;  for  the  money  is  part  of  the  bankrupt's  estate;  H.  sos. 
the  statute  gives  an  action  to  the  party  grieved,  and' therefore  ^  nds^sV 
vests  an  interest  in  him.]  jun.  514.; 

Hand,  see  Carter  v.  Abbott,  1  Bam.  &  C.  444.g 
R  r  3  •    ||.A  right 
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Michell  T.  B  A  right  of  entry  vested  in  the  husband  and  wife  in  right  of 

6  ^02^689.     ^^^  ^^^  passes  to  the  assignees  of  the  husband,  on  his  becomiDg 

bankrupt.  H 
Garnrd  v,  Thg  commissioners  may  assign  an  obligation  taken  in  another's 

PalhLSOs,       iianie  to  the  bankrupt's  use. 

Com.  Dig.  tit.  They  may  sell  an  heriotj  reliefs  &c.  dzte  to  the  bankrupt^  and 

Bankrupt  (D),  a  lega(^  given  to  the  bankrupt  before  his   bankruptcy.     So 

▼.  Grout  *°"  where  the  certificate  has  been  signed  by  the  creditors  aiJi  com- 

s  Vern.  433.  missioners,  a  legacy  left  to  the  bankrupt  before  the  certificate 

Tudway  v.  allowed  by  the  Chancellor  may  be  assigned.     Many  years  may 

Bmirne,  intervene  between  the  signing  and  the  allowance  of  the  cpr- 

||See  19  Ves.  ^<^^®»  ^^^  large  effects  may,  in  the  mean  time,  come  to  the 

208.  Price  bankrupt.     And  it  is  not  like  the  relation  of  a  bargun  and  sale, 

2i9.||  or  the  surrender  of  a  copyhold. 

Hesse  y .  Ste-  ||  The  interest  of  the  bankrupt  in  a  patent  passes  to  his  as»gnee& 
If ?f^«* '  ^^'  So  also  the  right  to  publish  a  newspi^r.    Qiosre.  Whether  the 

and  Ke^^^'  S^^  ^^  ^  ^  trade  passes  under  the  assignment  (a). 
Bloxam  v.  Elsee,  6  Bam.  &  C.  169.    Longman  t.  Tripp,  3  New  R.  67.    (a)  Crutwell  t.  Lye^ 

17  Ves.  555,  I  Rose,  125^;  and  see  Evans's  Bankrupt  Statutes,  p.  19.  note  (10). 

Chandlei^v.  A  claim  for  compensation,  under  an  act  of  parliament,  as  pio» 

Gardner,  cited  prietor  of  an  ancient  quay,  has  been  decided  by  Lord  EUon  to 

^      '      be  an  interest  in  the  bankrupt  which  passed  to  his  assignees. 
Akhurst  v.  Where  a  trader  had  agreed  to  take  persons  into  partnership 

J^kson,  Ij^  consideration  of  money,  payable  by  iostalmeDts,  and  he  be^ 

85.^wLon  <^^^  bankrupt  five  years  after  the  partnership  commenced,  and 
C.  R.  47.    '     when  only  one  instalment  had  become  due ;  it  was  held,  that  the 

assignees  were  entided  to  receive  the  remaining  instalments. 
Cro.Car.  166.;      No  acdoQ  lies  by  the  assignees  for  a  mere  personal  tort  to  the 

!!tt  ^^^^^  bankrupt,  as  assault,  slander,  4*^.,  and  in  one  old  case  it  was  held, 
387,  and  caset  .i    ^    ■  '^        .  -it.  r        t.«i_«j 

there.  "^^  ^^  assignees  were  not  entitled  to  money  for  wnieh  judg- 

ment had  .been  given  in  an  action  of  slander  brought  by  the 
bankrupt  before  the  bankruptcy,  and  which  had  been  levied  by 
the  sheriff;  bat  it  seems  clear  that  by  the  judgment  the  damages 
had  become  a  debt,  which  must  pass  to  the  assignees ;  and  it 
would  seem  that  the  assignees  might  recover  it  from  the  sheriff 
Evan's  Stat.  4.  ^  money  had  and  received.  Qu»  Whether  the  assignees  can  sue 
52%  n.  £>r  a  tort  injuring  or  deteriorating  die  bankrupt's  prtjperty  ? 

p  Pboperty  voluntarily  comv£Y£d  by  bankrupt* — By  i  73- 

I  ^5^  ^'  ^^'  o{  the  6  G.  4.  c  16.  (which  is  in  place  of  the  iJac.  1 .  c  15.  §  5.)  it 
(a)  These  is  enacted,  that  if  any  bankrupt,  being  ai  the  time  in&olveni  {a)j  shaD 
words  are  new.  (except  on  the  marriage  any  of  his  children,  or  for  some  valuable 

This  section      consideration)  have  conveyed,  assixrned.  or  transferred  to  any  of 

18  not  retros-  i_»  i  -u  .\  ^  ^  i  j*.  ^  a^  ^ 
pective  2  Sim.  "^  children,  or  any  other  person,  any  hereditanaents,  omces, 

060.    '         '  fees,  annuities,  leases,  goods  or  chattels,  or  have  delivered  or 

made  over  to  any  such  person  any  bills,  bonds,  notes,  or  other 

securities,  or  have  transferred  his  debts  to  any  other  person  or 

persons,  or  into  any  other  person's  name,  the  commissioners 

shall  have  power  to  sell  and  dispose  of  the  same  as  aforesaid, 

and  every  such  sale  shall  be  valid  against  the  bankrupt  and 

such  children  and  persons  as  aforesaid,  and  against  all  persons 

clainiingunderhim.il 

^A.  beiqg 
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lA.  being  aboat  to  renew  a  lease  of  an  estate,  at  the  expense  Piyer  ▼. 
of  a  fine  of  160/^  borrowed  of  A  80i  (of  which  B.  himself  chin"f>\^^* 
borrowed  502.),  and  gave  a  promissory  note  to  repay  the  money, 
unless  she  should  bequeath  the  estate  to  some  or  one  of  his 
children;  she  afterwaras  devised  the  estate  to  J3.'s  daughter; 
but,  before  the  decease  of  A.j  B,  had  become  a  bankrupt.    His 
assignees  claimed  the  802.  or  half  of  the  estate,  as  being  pur- 
chased by  the  bankrupt  for  the  advancement  of  a  child  under  '^ 
1  Jac.  L  c.  15.  $  5.;  and,  upon  a  hearing  at  the  Rolls,  obtained                  ^^ 
a  decree,  which,  upon  an  appeal  to  me  Chancellor,  was  af-  tr 
firmed.] 

But  if  A,  purchases  a  copyhold  to  himself  and  wife  for  life,  Cro.  Car.  55a 
remainder  to  his  son  and  his  heirs,  and  two  years  after  he  be-  p"*P  ^^ 
comes  a  trader,  and  four  years  after  a  debtor  and  bankrupt;  4.^.s.c^^' 
there  being  no  fraud  in  this  case,  nor  any  intent  to  deceive  ere-  Marsh.  57.S.C. 
ditors,  the  interest  of  the  wife  and  heirs  of  the  bankrupt  cannot  Lilly  v.Osborn, 
be  defeated  by  this  act  of  bankruptcy.  sV^Tf  ihr' 

father  conveys  to  his  children,  to  secure  them  money  given  by  their  grandfather,  if  it  can  be 
proved  the  father  had  effects  of  the  mndfather's  in  bis  hands  at  the  time  of  the  execution  of 
the  deed,  it  shidi  not  be  avoided.  Mod.  76.  But  if  there  be  no  consideration,  settlement  on 
his  wife  and  diildren  shall  be  construed  a  settlement  on  himself;  and  such  an  interest  vests 
In  the  aHigneeB.   Stile,  889.    ||8Ves.l95.    sVes.  18.|| 

[In  a  case  before  the  Court  of  Chancery  it  appeared,  that  the  Walker  v. 
plaintift  were  assimees  under  a  commission  of  bankruptcy  ?^?^'' 
a^nst  the  father  of  the  defendant,  who,  in  1739,  conveyed  all  iiBy  Vg.'^. 
his  shop,  goods,  4*^.  by  bill  of  sale  to  the  defendant  his  son,  and  c.  is.  §  75. 
in  1740  became  bankrupt.    In  the  year  1718,  he,  after  marriage^  the  trader 
conveyed  to  trustees  his  real  estate  in  consideration  of  five  ™"*'  *^th°*^** 
shillings,  and  other  valuable  considerations,  in  trust  for  himself  ^^^  of  the 
fer  life^  to  his  wife  for  life  then  to  his  eldest  son,  if  he  survived  convevance 
his  lather  and  mother,  and  so  to  the  next  son,  S^c.  in  order  to 

Lord  Hardmicke  said,  as  to  the  first  part  of  the  case^  there  ^^^featitjl 
was  not  a  foundation  to  set  aside  the  assignment  of  the  house- 
hold goods  as  fraudulent,  because  it  was  made  many  months  be- 
fore die  bankruptcy,  and  the  consideration  of  the  assi^ment 
was  proved,  and  also  followed  by  the  possession  of  the  son. 
And  as  to  the  second,  the  trustees  under  the  deed  must  convey 
to  the  assignees  under  the  commission ;  for  it  &Us  directly  within 
the  clause  1  Jac.  1.  c  15.  $  5^] 

I A  mere  gift  of  money  has  been  decided  not  to  fi^l  within  the  ^P^^, 
atat.  1  Jac  1.  c  15.  $  5^  which  was  held  to  becpnfined  to  things  fy'^^l 
the  subject  of  amo^fomce.  Kensington  v. 

Chantler,  9  Maule  &  S.  SS.  Nor  is  it  within  the  seven^-tbird  section  of  the  new  act.  Abel 
V.  DanieU,  1  Moo.  &  Malk.  370. 

Nor  is  a  transfer  of  a  sum  to  the  credit  of  the  trader's  son  at  ^^  ^^^ 
the  bther's  bank.(a)  Skemit^ 

fi  Roset  984.  (a)  The  7Sd  section  of  the  6  6. 4.  c.  16.  which  is  in  place  of  the  1  Jac.  1.  c.15. 
4  £•  extends  to  a  delivery  of  ^  bills,  bonds,  notes,  or  other  securities.'* 

But  stock  purchased  by  a  father  in  the  name  of  his  son  and  a  Brown  v.  Bel- 
trustee,  has  been  held  goods  and  chattels  within  the  statute.         |^'^^^  ^"^^ 

R  r  4  Wife's 
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Miles  y.  Wil-  WiFE*8  PROPERTT.  I  -^  [The  oommissioDers  may  aragn  a  debt 
Harm,  1  P.  or  choH  in  action  due  to  the  wife  of  a  bankrupt,  and  ao  it  is  of  a 
Wms.  249.  mortgage  made  to  her  dvm  sola ;  for  the  ri^t  to  the  debt  is 
Brander  1 P  P^^^ii^b^  vested  in  the  assignees,  though  the  legal  estate  of  the  in- 
Wms.  460.  '  heritance  of  the  lands  in  mortgage  continue  in  the  wife.] 
Saddington  v.  Kinsman,  1  Bro.  Cban.  R.  44. 

2  Vera.  96.  But  if  A,  devises  8002.  to  be  invested  in  land  for  the  benefit 

Vandenaker  of  the  wife  of  J,  S.  for  her  life,  and  afterwards  for  her  children, 
and  Des-  ^^j  ^^^  interest  of  the  money  in  the  mean  time  to  so  to  such 

father  agrees^  persons  as  ought  to  receive  the  profits,  and  J.  &  becomes  a 
to  pay  his  son  bankrupt,  the  interest  of  this  800/.  shall  not  be  liable  to  the 
15/.  during  his  bankruptcy,  this  not  being  any  trust  created  by  the  bankrupt, 

life,  and  the  ^^^^  ^  maintenance  intended  the  wife,  and  given  to  her  by  her 
son  Decomes  i    •  o  • 

a  bankrupt,       relation. 

equity  will  not  enforce  this  agreement  in  favour  of  the  creditors  under  the^commhsVon  of 
bankruptcy.  2  Vera.  194.  But  if  a  father  devises  a  legacy  of  600l.  papble'to  his  son  at 
twenty-one,  and  the  son  obtains  a  decree  for  it,  and  a  certain  sum  u  reported  due  for 
principal  and  interest,  the  commisrioners  may  assign  this  legacy  and  benefit  of  the  decree. 
2  Vera.  432. 

Bennet  v.  [J',  S.  made  his  will,  and  devised  his  estate  to  his  daughter  for 

yVmT'siG        ^^^  separate  use,  exclusive  of  her  husband,  to  hold  the  same  to 

her  and  her  heirs,  and  that  her  husband  should  not  be  tenant  by 

the  curtesy,  nor  have  these  lands  for  his  life,  in  case  he  survived 

his  wife,  but  that  they  should  upon  his  wife's  death,  go  to  her 

heirs.     Soon  after  the  testator  died,  and  the  husband  became 

a  bankrupt     The  commissioners  assigned  the  lands   devised, 

upon  which  the  wife  brought  her  bill  against  the  assignees,  in 

order  to  compel  them  to  assi^  over  the  estate  to  her  separate 

use.     The  Master  of  the  Rolls  held  it  to  be  clear,  that  it  was  a 

trust  in  the  husband,  and  that  there  was  no  difference  where  the 

trust  was  created  by  the  act  of  the  party,  and  where  by  the  act  of 

law.     And  decreed  a  conveyance  for  tne  separate  use  of  the  wife. 

Gayer  v.  If  the  wife  is  entitled  to  a  legacy  which  the  husband  has  not 

Wilkinson,       reduced  into  possession  during  his  life,  it  seems  it  will  not  pass 

Chan.' JR.*  ^^^'  ^7  ^®  commissioners'  assignment] 

Mitford  T.  I  So  al8o»  where  the  wife  of  a  bankrupt  was  entitled  to  a  legacy 

Mitford,  ^  Qf  stock  left  by  a  relation  in  trust  for  her,  and  her  husband  died 

and  Me  Moras-  ^^^^ut  having  reduced  the  legacy  into  posseslsion^  it  was  held 

byv.  Lee.  by  Sir  William  Grants  after  a  luminous   examination  of  the 

2  Madd.  K.  cases,  that  the  assignment  under  the  bankruptcy  was   distin- 

16.;  and  Pur-  miishable  from  an  assiirnment  for  valuable  consideration  to  a 
dew  V.Jackson,  *^     -•     i  •  i_-^      •  i.^         i_  •!  ai.       t  > 

1  Russell  R.  1.  pt^^cular  assignee^  which  might,  perhaps,  prevail  over  the  wife's 

where  Sir  *  '  right ;  but  that,  at  all  events,  the  assignment,  by  operation  of 
Thomat  Plu-  the  bankrupt  law,  vested  the  chose  in  action  in  the  assignees, 
m^rM.R.held,  in  the  same  plight  and  condition  in  which  the  husband  had 
examination  ^^  interest  in  it;  and  consequently,  that  nothing  having  been 
that  the  wife's  done  to  reduce  it  to  possession  during  the  bankrupt's  life,  the 
right  by  survi-  wife  became  entitled  by  survivorship  as  if  there  had  been  no 
vorshin  pre-  bankruptcy, 
vrnls  also  over  ^    ^ 

the  right  of  a  pariicvlar  assignee  of  the  husband  for  valuable  con&ideration.  As  to  what  acM 
amount  to  a  reductioo  by  the  husband,  see  tit  iaron  and  Feme,  (C)  poti. 

And 
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And  00  stocky  Btmding  in  the  wife's  name,  and  whkb  tUe  ^dnsii  r. 
husband  has  done  no  act  to  reduce  into  possession,  surrives  to  Y^<^^» 
the  wife  on  the  husband's  death.  9  Yes.  1 74. 

A  legacy  given  to  the  bankrupt's  wife  is,  at  law,  a  legacy  to  Rankinff  y. 
the  bai^upt ;  though  in  equity,  subject  to  the  claim  of  the  wife  ^^r^T^p 
for  a  provisicm  for  herself  and  children.    But  if  she  dies  without 
asserting  this  claim,  the  legacy  becomes  the  absolute  property  of 
the  husband,  and  passes  to  his  assignees. 

If  a  sum  is  due  on  bond  to  the  wife  of  a  trader,  and  is  settled  Wombwell 
in  trust  by  a  settlement  after  marriage  upon  the  wife,  the  settle-  ^-^^^'j 
ment  is  void  as  against  the  assignees  of  the  husband.  un.  5    . 

A  legacy  to  a  married  woman,  to  and  for  her  own  use  and  Roberts  t. 
benefit,  does  not  give  her  a  separate  estate.  ||  *  f^M^H  n 

491.    As  to  what  words  will  give  a  separate  estate  to  a  married  woman,  see  tit.  Baron  and 
Fcmcy  post ;  and  see  1  Deacon,  377. 

A  man  devises  his  lands  which  were  in  mortgage  to  be  sold,  Abr.  Eq.  54. 
and  the  surplus  of  the  money  to  be  paid  his  £iughter;  the  p'*^* 
daughter  married  a  man  who  soon  after  became  a  banKrupt,  and 
the  commissioners  assigned  this  interest  of  the  wife's ;  the  husband 
died,  and  the  assignees  brought  their  bill  against  the  wife  and 
trustees,  to  have  the  land  sold  and  the  surplus  of  the  money 
paid  them :  but  the  court  would  not  assist  in  stripping  the  wife 
(who  was  wholly  unprovided  for)  of  this  interest,  and  dismissed 
the  biU. 

A.  puts  out  1000/.  at  interest  to  the  East  India  Company,  Pr.  Ch.is. 
and  takes  bond  for  it  in  the  name  of  cTl  &  his  wife's  relation :  A,  Qu-  of  this 
becomes  bankrupt:  «/•  S.  is  summoned  before  the  commissioners^  ^^^^ 
but  before  examination  he  tells  the  East  India  Company  that 
the  money  was  not  his,  but  that  they  should  pay  it  to  the  person 
that  brought  the  bond :  A.*8  wife  brings  the  bond,  and  hath  th^ 
money  paid  her :  equity  would  not  relieve  against  it. 

A  legacy  of  1000/.  was  given  to  one  after  the  death  of  her  Jacobson  v. 
mother,  when  she  should  attain  the  age  of  twenty-one  years,  and  Williams, 
the  defendant  was  appointed  trustee  for  the  raising  and  paying  ^  ^-  p^^* 
thereof  out  of  certain  lands :  the  legatee  was  drawn  into  an  im-  g^^^  (^  q^  °^** 
provident  match  with  one  who  soon  afterwards  became  a  bahk-*  Qiib.£q.'R. 
nipt,  and  the  commissioners  assigned  all  his  effects^  and  gave  140.S.C. 
him  a  certificate  of  hb  conformity :  the  assignees  brought  a  bill 
for  this  1000/.  against  the  trustee,  who  insisted  that  the  assigneea 
could  be  in  no  b^ter  condition  than  the  husband;  and  that  if  h^ 
were  plaintiff  he  could  not  prevail  without  making  a  suitable 
provision  for  the  wife;  and  that  this  legacy  being  liable  to  a 
double  contingency,  viz.  the  death  of  the  mother,  and  the  lega^ 
tee's  arriving  at  the  age  of  twenty-one  years,  was  not,  at  the  time 
of  the  bankruptcy,  such  an  interest  as  could  be  assigned :  and 
the  court  held,  that  though  both  contingencies  have  since  hap* 
pened,  yet  those  being  since  the  assignment  of  the  bankrupt's 
estate,  and  since  a  certificate  of  his  having  conformed  himself  in 
every  thing  to  the  acts,  he  was  now  discharged  as  a  bankrupt; 
and  this  portion  could  not  pass  without  a  new  assignment,  which 

the 
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the  oominisaioners  could  not  make,  tbeir  commiwaon  being  de- 
termined; and  so  dismissed  the  bill. 
Row  T.  If  a  settlement  is  made  before  marriage,  though  without  a 

PvT'^ssi  portion,  it  will  be  good  against  the  assignees ;  for  marriage  itself 
Pope  T.  On-  ^  ^  consideration,  and  it  is  equally  good  if  made  after  marriage^ 
alow,  8  Vera,  provided  it  be  upon  payment  of  money  as  a  portion,  or  a  new 
S86.Co.Bank-  additional  sum  of  money,  or  even  an  agreement  to  pay  money, 
^6^     ^*'       if  the  mon^  be  afterwards  paid  pursuant  to  the  agreement. 

Ex  parte  Col'  So  if  a  person  give  a  bond  for  a  sum  of  money  as  a  marriage 
trel(  Cowp.  portion,  and  the  marriage  take  effect,  it  is  a  good  consideration 
74S.  for  the  bond,  and  the  assignees  cannot  be  relieved  against  it. 

Where  the  bankrupt  himself,  from  the  circumstances  of  the 
I^^  s^Atk     ^^^^  would  be  considered  as  trustee  for  another,  his  assignees 
SsC* Ex  parte  ^"^  ^  looked  upon  in  the  same  light. 
Byai,  1  Atk.  184. 

Ex  parte  If  the  wife  of  a  bankrupt  prior  to  her  marriage  was  entitled  to 

^y^S^^*  a  trust  estate,  the  assignees  of  the  husband  are  not  entitled  to 
Lawg,  330™      *^®  property  without  making  a  setdement  on  the  wife. 

1  Atk.  192.  S.  C,  Grey  v.  Kentish,  1  Atk.  880.  Wormll  t.  Marlar,  Bushnan  t.  PeD,  1  Cox's 
P.  Wros.  458.    IJBurdoa  v.  Dean,  8  Ves.  607.-  Oswell  v.  Probeit,  Id.  680.      Brovm  ▼.  Cbak, 

8  Vet.  166.  Freeoian  v.  Fuilex,  Id.  421,  Lumb  v.  Milnei,  5Vet.M7.  Garr  v.  Tagto, 
10  Ves.  574.;  and  see  1  Deacoo  37S.  et  le^.! 

Scriven  v.  |The  children  are  entitled  to  the  provbion  of  the  wife  opoo 

9  ^ra'  537  ^  death ;  but  they  have  no  original  title  of  their  own  to  a  pro- 
Ambler,  509.  vision ;  therefore,  if  the  wife  waive  her  equity,  or  die  before  it 
Lloyd  ▼.  Wil-  has  attadied,  their  claim  is  barred.  And  she  may,  at  any  time 
iM9dd.453.  before  the  execution  of  the  settiement,  i^pear  in  court,  and 
llrdl^bank  ^^^^  ^  settiement,  and  bar  the  children.    And  it  has  been 

10  Yes.  ss.  9/.  ^^9  ^hat  the  equity  of  the  wife  attaches  on  the  property  at  the 
Rowe  V.  Jack-  filing  of  the  bill,  (and  not  merdy  on  a  decree  or  reference  to  the 
*oo»  ^Dick.  master  as  to  a  settiement,)  whether  filed  by  the  wife  or  by  other 
m^Vnla  P^^^^y  ^^^  ^^  if  the  wife  die  after  the  bill  filed,  the  children 
thio,  1  Glya     ^^  ^  entitied  to  the  provision. 

ft  Ja,  64. 

Green  v.  Oti^      Most  firequentiy  the  property  is  equally  divided  between  the 

s^^'jf^Mrte  ^^  ^^^  assignees ;  but  the  proportion  depends  on  the  circum- 

Newhan/^^  stances.    The  practice  is  to  refer  it  to  the  master.l 

iGlyQftJa.40. 

Ifilner  v.  But  if  the  husband,  or  his  general  assignees,  (who  stand  es* 

Colmer,  s  P.    g^tly  in  the  same  situation,)  can  get  possession  of  the  wife's 

Adamt^*^*       property  without  the  aid  of  equity,  it  seems  doubtful  whethtf 

Pierce,  s'p*      the  court  will  interfere  ta  assbt  the  wife. 

Wms.  11.    Willats  v.  Cay,  2  Atk.  67.    Jewvon  v.  Moulfon,  s  Atk.  490. 

8eert  v.  Hind,      [Leasehold  estates. — The  commissioners  may  assign  a  lease 

^  ^^'^*       pranted  to  the  bankrupt,  notwithstanding  tiiere  be  a  proviso  in 

Oui  Ab^ioo.  't  that  the  lessee,  his  executors  or  administrators,  shall  not  asngn 

Philpot  V.     '  without  the  lessor's  consent  in  writing. 

Hoare.  Ambl.  48a  ||Doe  dem.  Goodbebere  v.  Bevan,  5  Made  ft  S.  555.;  and  lee  Doe  v* 
Powell,  5  Barn,  ft  C.  sosJI 

Doe  dem.  ||But  where  a  lease  is  granted  for  a  term  of  vears,  if  the  tewad 

Lockwood  V.    ^uiU  so  long  occiqg^  the  Iwds,  and  the  tenant  becomes  bankrvpt, 

and 
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flmd  the  assimees  take  possesskm  and  sell  the  lease,  the  term  Claikc^  s  East, 
is  at  an  end  oy  the  tenant's  ceasing  to  occupy^  and  the  landlord  ^^^ 
may  recover  in  ejectment 

^nd  if  the  lease  provide  that  the  landlord  shall  enter  on  the  ^  ^*  ^^* 
tenant's  committing  an  act  of  bankraptcy,  such  proviso  is  valid,  p"!*.^^*™- 
«>d  the  landlord  may  enter.  ^  tuiA 

I  Swanst  4ei.    3  Maule  &  S.  557. 

A  term  of  years  in  the  bankrupt  passes  under  the  bargam  and  BomtSIlon  ▼. 
sale  to  the  assignees;  but  as  the  commissioners'  assignment  is  to  ^&Iton,  lEsp 
be  construed  according  to  the  spirit  and  intent  of  the  bankrupt  pt^^'n 
laws,  viz.  that  of  providing  for  the  payment  of  the  creditors,  the  gss.  CopeUmd 
assignees  are  not  bound  to  accept  a  term  which  may  be  a  charge  v.  Stephens, 
instead  of  a  benefit  to  the  estate ;  and  therefore  the  operation  of  ^  B<^*  &  A. 
the  assignment,  in  vesting  the  term  in  the  assignees,  is  held  to  ^^^* 
be  suspended  till  they  do  some  act  signifying  t^r  accepUmce  of 
the  bankrupt's  interest. 

The  mere  advertising  and  putting  the  bankrupt's  lease  up  to  Turner  t. 
sale  by  the  assignees,  (not  stating  Uiemselves  to  be  the  owners  Richardson, 
or  possessors,)  where  no  bidder  offers,  does  not  amount  to  an  7  East,  535.; 
acceptance  of  the  term  by  the  assignees ;  for  it  is  their  duty  to  ^^  ^ 
ascertain  if  the  lease  is  beneficial,  and  this  is  only  an  experiment  Bramh'  ^' 
for  that  purpose.  4  Camp!  R. 

868. 

Bat  if  there  is  a  purchaser,  and  a  deposit  paid,  although  the  Hastings  v. 
contract  go  off,  it  has  been  held  an  acceptance.  ^?^% 

And  where  the  assignees  had  placed  a  board  on  the  premisesy  Gibflon  v, 
with  a  view  of  disposmg  of  them,  this  was  held  an  acceptance.      ^*^^^r 

S05. 

The  mere  giving  of  a  re*lease  by  the  assignees  to  an  under-  HiU  ▼.  Dohie^ 
tenant,  does  not  amount  to  an  acceptance  of  the  original  lease,      s  Taunt.  535. 

But  intermeddling  with  and  managing  the  bankrupt's  ^m  Thomas  v. 
amounts  to  such  acceptance.  Pemberton, 

And  so  also  the  assignees  suffering  the  bankrupt's  cows  to 
remain  on  the  farm,  though  only  for  two  days,  and  ordering  ^^^v* 
them  to  be  milked  there^  is  an  acceptance  by  the  assignees.  4  ^^.j^g.; 

and  see  Clark  v.  Hume,  I  Ry.  &  Moo.  S07« 

And  any  taking  of  achiol  possession  by  the  assignees  b  an  Hanoock  v. 
acceptance,  though  they  deliver  up  possession  as  soon  as  the  ^^^* 
bankrupt's  goods  on  the  premises  are  sold;  for  having  once  j^*^***^* 
accepted  the  lease,  they  cannot  afterwards  renounce  it  Stevenson, 

*  '  1  Bam.  ft  A.  50^ 

So  where  the  bankrupt  had  a  lease,  and  also  a  reversionary  in-  Page  v.  God- 
terest  in  the  premises,  the  sale  by  the  assignees  of  **  all  his  estate  ^*"»  *  Staik» 
'*  and  reversionary  intefrest,"  was  held  an  acceptance  of  the  term. 

Prior  to  the  passing  of  the  49  G.  3.  c.  121.  $  19.  the  bankrupt  Auriol  v.* 
remained  liable  to  the  landlord  on  the  covenants  in  the  lease,  ^|^*  L^* 
notwithstanding  the  assignees  had  accepted  the  lease.     By  that  4XennR.'94. 
statute  the  banKrupt  was  discharged  firom  liabilitv  in  respect  of  Copeland  v.  * 
the  rents  and  covenants  where  tne  assignees  had  accepted  the  Stqphea^ 

lease ; 
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lBara.&A.  lease;  but  unless  they  accepted,  the  banJcrupt  still  remained 
595.  But  debt  liable.  By  the  present  statute,  6  0. 4.  c.  16.»  the  bankrupt  maj 
^^^'nrtVhc  discharge  himself  from  the  rent  and  covenants,  whether  they' 
taBkrupt  for     accept  or  decline  the  lease. 

rent  accrued  after  the  comroiBuonerB'  assignment,  the  privity  of  estate  being  destroyed.  Wad- 
ham  T.  Mark>we,  8  East,  314. 

6G.4.  C.16.  By  the  seventy-fifth  section,  it  is  enacted,  that  any  bankrupt 
9  75.  The  entiued  to  any  lease  or  agreement  for  lease,  if  the  assignees 
italics  is  new.    accept  the  same,  shall  not  be  liable  for  rent  after  the  commission, 

or  to  be  sued  in  respect  of  any  subsequent  nonobservance  of  the 

covenants ;   and  if  the  assignees  decline  the  same^  shall  not  be 

liable  as  aforesaid^  in  case  he  deliver  up  such  lease  or  agreement 

to  the  lessor  or  such  person  agreeing  to  grant  a  lease,  within 

fourteen  days  after  he  shall  have  had  notice  thai  the  assignees 

shaU  have  declined  as  aforesaid ;  and  if  the  assignees  shall  not 

(when  required,)  elect  whether  they  will  accept  or  decline,  thcT 

lessor  or  person  agreeing,  or  any  person  entitled  under  them, 

may  apply  by  petition  to  the  Lord  Chancellor,  who  may  order 

them  to  elect  and  to  deliver  up  such  lease  or  agreement  in  case 

they  shall  decline  the  same,  and  the  possession  of  the  premises; 

or  may  make  such  other  order  as  he  shall  think  fit 

Ex  parfe  Sut-      -^  parol  agreement,  though  there  has  been  part  performance 

ton,  8  Rose,      is  not  within  the  intent  of  the  statute. 

86.    As  to  the  order  to  elect  and  its  effect,  see  Buck,  83.  87.    I  Rose,  57.  445.    1  Madd»76. 

Sr  parte  '^^  Lord  Chancellor's  jurisdiction  under  the  statute  is  only 

Warwick,         when  the  assignees  refuse  or  neglect  either  to  accept  or  decline ; 

Buck,  386.       and  where  they  elect  he  cannot  make  an  order ;  and  he  cannot 

E* parte  decide  whether  they  have  elected  or  not;  he  can  only  send  that 
Ciunes,  *•       *    L    A^-  J  u        • 

1  Madd.  76. ;    question  to  be  tried  by  a  jury. 

and  see  l  Mont.  &  Mac.  115.,  and  see  post,  p.  664.  as  to  the  dischai^e  from  rents  and  covenants 
luder  the  cerdficate. 

Ex  parte  Tlie  act  only  applies  to  cases  between  the  lessor  and  lessee  or 

Buck ^89        assignee,  and  not  to  cases  between  the  lessee  and  the  assignee  of 
Taylor  v. '        the  lease. 
Young,  3  Bam.  &  A.  581. 

Dommett  v.  Annuities,  &c.  vested  in  bankrupt  with  proviso  against 
Bedford,  ALIENATION.  —  If  an  annuity  is  given  by  will  for  life,  payable 

6  Term  R.  684.  to  the  annuitant  only,  and  with  a  proviso  to  cease  in  case  of 
Q^^^^^^'  its  being  alienated,  it  ceases  on  the  bankruptcy  of  the  annuitant, 
\^^^  '         and  the  execution  of  the  bargain  and  sale. 

5  Madd.  R.  482. ;  and  see  Shee  v.  Halle,  15  Ves.  404. 

Brandon  v.  But  where  dividends  of  slock  were  bequeathed  to  trustees  to 

w  V«.^489.  ^  P*^^  ^  ^'  '^^^  ^^  ^^^  proper  hands,  and  on  his  own 
I  Roa^  199.     receipt,  to  the  intent  that  they  should  not  be  assignable  by  way 

of  anticipation,  it  was  decided  by  Lord  Eldon,  that  on  the  bank- 
ruptcy of  A.,  his  assignees  were  entitled  to  them,  there  being  no 
limitation  over  in  the  event  of  AJs  bankruptcy. 
Wilkinson  v.         So  also  where  a  testator  by  will  gave  the  rents  and  profits  of 
CooD^R**        an  estate  to  his  son  for  life,  with  a  proviso,  that  if  he  should 
S59.^and'see    ^^'^ff^  or  encumber  the  life  estate,  so  as  not  to  be  entitled  to  the 
Holyland  v.      personal  receipt  and  enjoyment  thereof,  it  should  from  thence- 
forth 
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forth  cease,  detennine,  and  be  void  to  all  intents,  and  shpuld  De  Mendex, 
devolve  on  the  person  next  entitled  under  the  limitations  of  his  f^w^^hil^^ 
will ;  the  son  having  become  bankrupt,  Sir  fV-  Grant  held,  that  there  is  a  dis- 
the  bankruptcy  being  an  assignment  by  operation  of  law,  was  position  over 
not  within  the  provision  against  alienation  according  to  the  de-  on  alienarion, 
cided  cases  in  courts  of  law.  (a)  ||  II?e  e'ven 

stronger  than  in  the  case  .of  Cooper  v.  W/att,  gupr^,  with  which  case  and  with  that  of  Dotn- 
mett  Y.  Bedford,  tuprd^  it  is  irreconcilable.  Cooper  v.  Wyatt  was  decided  on  the  sround  of 
the  testator's  manifest  intention,  which  would  appear  equally  clear  in  this  case.  The  words 
in  Brandon  v.  Robinson  are  less  strong,  and  seem  to  point  to  a  particular  assignment  bv  the  son 
In  advance,  rather  than  to  any  means  whatever  by  wnich  be  might  be  deprived  of  the'personal 
receipt  of  the  dividends. 

Property  abroad.  — The  commissioners  here  may  sell  the  Neale  v.  Cot- 
bankrupf  s  goods  in  Irelandj  and  the  courts  in  Ireland  will  take  tingham',  m 
notice  of  our  laws  so  as  to  prevent  a  creditor,  attaching  property  Cane,  in  Jrr- 
afler  the  commission,  from  gaining  a  preference  over  the  assignees  ^^^  '^'^ 
of  the  bankrupt.  i  H.*  Black. 

R.  139.  As  to  the  operation  of  the  bankrupt  laws  abroad,  see  the  case  of  Cleve  v.  Mills, 
at  the  Cockpit,  S7th  /ufy  1764;  and  the  judgment  of  the  court  in  the  cases  of  Sill  v. 
Worswick,  and  Hunter  v.  Potts,  infrh. 

So  where  the  laws  of  Holland  have,  in  like  manner  as  a  com-  Solomons  v. 
mission  of  bankrupt  here,  tiiken  the  administration  of  the  pro-  Rom*  i  H. 
perty,  and  vested  it  in  persons  who  are  called  curators  of  desolate  j  Jf*^'  *'U' 
estates,  the  Court  of  Chancery  held,  tliat  they  have,  immediately  ponthien  i"h, 
upon  their  appointment,  a  title  to  recover  the  debts  due  to  the  Bl.  139. ' 
insolvent  in  this  country,  in  preference  to  the  particular  creditor 
seeking  to  attach  those  debts.     The  principle  upon  which  these 
decisions  proceed  is,  that  personal  property  is  governed  by  that 
law  which  governs  the  person  of  the  owner. 

If  after  an  act  of  bankruptcy,  but  before  the  assignment,  a  Sill  v.  Wors- 
creditor,  resident  in  this  country  at  the  time  of  the  bankruptcy,  wick,  1  H. 
and  knowing  of  it,  attach  money  of  the  bankrupt  abroad,  he  is  ^^*^k.  694. 
compellable  to  refund  it  to  the  assi^ees.     But  a  debtor  of  the  Po^.  4  Term 
bankrupt  before  the  bankruptcy,  whose  debt  is  aflerwards  bond  R.  i8«.  In  the 
Jldef  and  by  regular  process,  attached  by  a  creditor  resident  case  of  Sill  v. 

abroad  at  the  time  of  the  bankruptcy,  is  not  liable  to  pay  it  over  ^o«wick. 

.     ^    ^i  .  ^    ''  *    •'  die  process 

agam  to  the  assignees.  ^^  ^^ 

founded  on  an  act  done  in  England^  and  under  the  aid  of  the  law  o^ England;  a drcumstanee 
on  which  that  case  immediately  turned.  The  case  of  Hunter  ▼.  Potts  was  without  that- cir- 
cumstance; and  it  was  proposed  to  argue  it  on  a  writ  of  error  before  the  twelve  judges;  but 
no  luch  argument  hath  taken  place. 

I  So  also,  where  one  of  several  partners,  creditors  in  England^  Philips  v. 
of  a  bankrupt  in  England^  went  to  America^  and  after  an  act  of  Hunter,  sH. 
bankruptcy  and  commission  issued  against  the  bankrupt  in  Eng--  ^^^^^'  ^^yt^^m 
land^  and  with  knowledge  of  such  bankruptcy,  attached  for  him-  intosh  y. 
self  and  partners  a  debt  due  to  the  bankrupt  in  the  hands  of  the  Ogjlyie,' 
debtor  in  America^  and  obtained  the  money  by  judgment  in  the  4  Term  R. 
American  court;  it  was  held,  by  the  Court  of  K.  B.,  that  the  ^^^•"* 
partnership  could  not  retain  the  money  thus  obtained  in  satis- 
faction of  the  bankrupt's  debt,  but  were  liable  to  refund  it  in  an 
action  for  money  had  and  received  at  the  suit  of  the  assignees* 
And  this  judgment  was  aflSrmed  in  the  Court  of  Exchequer- 
chamber  ;  Ejfre  C.  J.  delivering  his  opinion  to  the  contrary  in  a 
profound  and  learned  judgment. 

And 
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279. 

By  sections 
12  &  64  of 

CO.4.  C.  16. 


passes  to  the 
assignees. 


Barker  t.  And  where  one  of  several  partners  becomes  banknipti  Lord 

Ooodair,  Eldan  has  held,  that  his  share  in  the  joint  eflects  is  devested,  and 

Dutton  V.'  becomes  vested  in  the  assignees  from  the  act  of  bankruptcy ;  and 

Morrison,  consequently,  the  joint  creditors  cannot  proceed,  after  such  act  of 

17  V^  193.  bankruptcy,  to  attach  a  joint  debt  in  -the  hands  of  the  debtor  of 

^^  **^^*'  the  partnership  by  attachment  in  the  Lord  Mayor's  Court;  but 

ii^es.  8K  n.  ^^7  ^^  be  restrained  by  a  court  of  equity, 
and  net  post  as  to  partners. 

Brickwood  v.  But  in  a  subsequent  case,  where  there  were  two  finAs  orig^ally 
Miller,  formed  in  the  West  Indies^  and  the  bankrupt  was  a  member  of 

both,  and  three  years  before  his  bankruptcy  established  himself 
in  London^  for  the  purpose  of  managing  the  English  branch  of 
the  business  of  the  firms,  and  a  creditor  of  the  firms  attached 
their  property  in  the  West  Indies  for  his  debt,  on  a  bill  filed  by 
^^'^Mi^'^^^  *  the  assignees  of  the  bankrupt  partner  against  such  creditor,  for 
theWonies      ^^  account  of  what  he  had  received  on  the  attachments,  1% 

William  Grant  held,  that  he  was  entitled  to  retain  to  the  extent 
of  what  was  due  to  him  from  the  two  firms,  distinguishing  this 
from  the  cases  of  Barker  v.  Goodair  and  Dutton  v.  Morrison^ 
since  there  the  commercial  establishment  was  in  this  country 
alone,  and  the  attachments  were  laid  in  London ;  but  here  the 
partnerships  were  at  least  as  much  West  Indian  as  English  esta- 
blishments, and  it  was  in  the  West  Indies  the  attachments  were 
laid.  And  his  Honour  added,  that  even  in  the  less  difficult  case 
of  the  attachment  abroad  of  the  property  of  a  sole  debtor  residing 
and  becoming  a  bankrupt  in  this  country,  he  doubted  whether  all 
the  reasoning  of  Lord  Chief  Justice  Eyre  in  Hunter  v.  Potts  (a), 
had  ever  received  a  completely  satisfactory  answer. 

But  if  the  attachment  is  complete  before  the  act  of  bankruptcy 
takes  place,  the  attaching  creditor  may  retain  the  property  against 
the  assignees ;  and  this  although  the  act  of  bankruptcy  occur  on 
the  same  day,  provided  it  is  subsequent  to  the  time  when,  by 
the  law  of  the  place,  the  property  attached  vests  in  the  party 
attaching. 

The  assignment  under  an  English  commission  of  bankrupt 
vests  in  the  assignees  all  the  bankrupt's  personal  estate  in  Scot^ 
land^  and  indeed  in  all  other  countries,  so  as  to  do  away  the 
effect  of  any  subsequent  diligence  by  any  Scotch  or  other  creditor. 
Thus,  where  a  commission  issued  against  a  bankrupt,  part  of 
whose  property  consisted  of  shares  of  Carron  stock,  and  a 
creditor  in  Scotland  subsequently  arrested  those  shares ;  it  was 
held  by  the  Court  of  Session,  and  afterwards,  on  appeal,  by  the 
House  of  Lords,  that  the  title  of  the  assignees  was  preferable. 

e^t  of  an  En^h  commisdon  on  the  bankrupt's  property  in  ScMmdy  and  they  will  not  grant 
a  sequestration  against  a  person  declared  bankrupt  under  a  valid  En^itk  comnussioo,  since 
Budi  commission  attaches  on  the  property  in  Scotland  as  well  as  in  En^Umd.  See  decision  of 
Court  of  Sessions,  Bank  of  Scotland  v.  Cfuthbert,  l  Rose,  468. 

PerlA.Eldaih  And  although  no  authority  is  given  by  the  bankrupt  statutes 
^^  to  compel  the  bankrupt  to  convey  his  Scotch  real  or  heritable 

property  to  the  assignees,  yet  it  has  been  sometimes  made  avail- 
able by  the  creditors  assigning  their  debts  to  an  individual,  who 
proceeded  against  the  heritage  according  to  Scotch  law,  or  by 

refiising 
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refbsbg  to  sigo  die  baakrop^s  certificate  till  be  conienttd  to 
convey. 

But  by  the  twelfth  section  6  &  4.  c.  16.  the  commissioners  are  Qu^'>  What 
to  take  order  of  the  bankrupt's  property,  both  within  the  realm  ^^t^n  wHl^*^ 
and  abroad*    And  by  the  sixty-fourth  section  they  are  directed  have  on  the 
to  convey  to  the  assignees   **  all  lands,  tenements,  and  here*  bankrupt's 
^  ditaments  of  the  bankrupt  in  Englandt  Scotlandj  Irdand^  or  '^  ^tate  in 
*^  any  of  the  dominions,  plantations,  or  colonies  belonging  to  his  ^^^'  'J^ 
«  majesty."!  of  any  JtltutcT 

bat  by  the  universal  principle  of  law  that  moveables  follow  the  person,  that  the  personal  pro- 
perty in  a  foreign  country  vests  in  the  assignees. 

Property  delivered  voluntarily  to  prefer  a  particular  Hinton's  case 
CREDITOR.  -—  The  delivery  of  property  to  a  creditor  in  contempla^  Freem.  970.  * 
tion  of  immediate  bankruptcy  is  considered  as  fraudulent,  not-  Rustv.  Cooper, 
withstanding  the  delivery  is  made  in  satisfaction  of  a  bon&Jide  debt,  ^IT^'  ^*^' 
for  it  disappoints  the  equality  which  the  bankrupt  laws  aim  at.      Templ^ 

4  Burr.  2255.   I  Black.  R.  441.  Harman  v.  Fisher,  Cowp.  117.   ||Singleton  v.  Butler,  2  Bos. 
Sc  Pull.  SSJ.    Wilson  V.  Balfour,  2  Camp.  579.| 

II  The  delivery  roust  be  made  in  contemplation  of  bankruptcy.  Hartshorn  v. 
and  not  of  mere  insolvency,  or  at  least  under  such  circumstances  ^tp^*^^^^ 
as  render  bankruptcy  probable  though  not  inevitable.  Fidfeon  vf ' 

Sharpe,  B  Taunt.  539.    1  Marsh.  R.  196.   Polaod  v.  Glyn,  2  D^w.  ft  Ry.  sio 

And  therefore  a  delivery  of  bills  to  a  creditor  in  contemplation  Wheelwright 
of  a  deed  of  composition,  and  to  induce  him  to  accede  to  it,  was  I't^'^i^q  • 
held  not  a  preference  in  fraud  of  the  bankrupt  laws,  so  as  to  en-  ^^  ^^^  Moore 
title  the  assignees  to  the  bills  on  the  composition  going  off  and  a  v.  Barthmp, 
commission  issuing.  i  fiarn.&  C.  5. 

And  a  restoration  by  the  bankrupt,  though  at  the  time  of  Gladstone 
bankruptcy,  of  bills  froudulently  obtained  by  him  on  a  false  \\^T^^o 
representation  from  a  creditor,  has  been  held  not  a  fraudulent  ^^^^    «  « :>• 
preference. 

A  bill  of  exchange  is  decided  to  come  within  the  words  '^  goods  Cumming 
and  chattels  "  in  the  third  section  (see  anth^  p.  537-),  so  that  the  g'^iif  ssj 
fraudulent  delivery  of  it  will  constitute  an  act  of  bankruptcy. 

A  gift  of  money  has  been  held  not  within  the  seventy-third  ^j? ^'^ij^' 
section.  B  370^^' 

And  if  a  trader,  under  an  apprehension  of  legal  process,  d&>  Thompson  v. 
liver  property  to  his  creditor,  or  give  him  a  power  to  receive  Freeman, 
it,  such  act  is  valid,  notwithstanding  the  bankrupt  knows  himself  iln^T*  ui^^ 
to  be  insolvent.  Carrol"     ^* 

1  Stark.  Ca.  S8.|| 

So  if  a  debtor,  upon  being  pressed  by  his  creditor,  who  knows  Yeati  v. 
him  to  be  insolvent,  gives  an  order  upon  a  person,  having  his  ?"*T.^-.*  ^•■* 
property,  to  pay  out  of  the  proceeds,  it  hath  been  determined  ^ 
not  to  affect  the  payment. 

QAnd  where  the  delivery  is  obtained  by  the  importunity  of  the  Smith  v. 
creditor,  though  the  bankrupt  is  not  under  terror  of  legal  process,  Pftyne,  6  Term 
and  though  he  contemplate  bankruptcy,  the  delivery  in  general  j^  \^^'  ^ 
is  valid,  smce  the  circumstances  shew  it  not  to  be  voluntary.  And  y^^j^^  i  Holt 
as  terror  of  process  is  not  necessary,  it  matters  not  that  the  debt  Co.  575. ;  and 

to 
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Bee  the  cases     to  secure  wludi  the  creditor  demands  the  goods,  Sfc  is  not  due 

^^t "^'(f '"  b  *^  ^^^  ^™®*  '^^^  circumstance  of  the  proposid  to  make  the 
"^Crouch^"  ^  delivery  coming  from  the  creditor,  and  not  the  bankrupt,  is  also 
s  Camp.  1*65.  held  to  rebut  the  inference  of  voluntariness ;  and  if  the  goods,  4^. 
11  East,  S56.  are  delivered  on  the  creditor's  bonajide  importunity,  secrecy  in 
Ex  parte  ^^^  delivery  is  immaterial.    Where  the  bankrupt  unsolicited  sent 

3  Ve^s!^      checks  to  a  creditor,  but  before  his  clerk  delivered  them  the 
3ayley  v.*  Bal-  creditor  called  for  his  debt,  it  was  held  that  this  intervening 
lard,  1  Camp,    demand  prevented  the  delivery  of  the  checks  being  a  ▼olontary 
.416.;  and  see   preference. 
Churcnill  v.       "^ 
Crease,  5  Bing.  177.    Hunt  v.  Mortimer,  10  Bam.  &  C.  44.;  and  see  1  Bara.  ft  Adol.  145. 

Thornton  v.  ^"^  where  the  trader  under  pressure  of  a  creditor  gave  him  a 

.Uargrei^ves,  bill  of  sale,  of  apparently  the  v^tole  of  his  stock,  and  immediately 

7  East,  544.;  left  business  and  became  a  bankrupt,  the  court  held,  that  as  this 

and  •®\?*^  transfer  did  not  relieve  the  bankrupt  from  any  present  difficulty, 

man  's  Taunt.  ^^  must  be  considered  as  done  voluntarily  to  prefer  the  creditor.) 

2^41.  Cook  T.  Rogers,  7  Bing.  R.  438.  Most  or  all  of  the  above  cases  of  fraudulent  preference 
would  now  be  held  acts  of  bankruptcy  under  the  words  **  make  any  fraudulent  gift,  delivery, 
**  or  transfer  of  any  of  his  goods  or  chattels  with  intent  to  defeat  or  delay  bis  creditors." 
«  G.  4.  c.  16.  §  3.;  and  see  mt^g  p« 537.  614. 

Wiseman  T.         STOPPAGE  IN  TRANSITU. — If  -4.,  being  beyond  sea,  consigns 

Vandeput,  goods  to  A,  then  in  good  circumstances  in  Londarij  and  before 

iri^^nee  v.  ^^  goods  arrive  B,  becomes  a  bankrupt,  whereupon  ^.  consigns 

Vescot,  them  to  another,  and  the  assignees  under  the  commission  pray 

2  Atk.  245.  relief  and  a  discovery,  and  a  trial  at  law  is  directed,  whether  such 

w^iif ' ^^d^  jconsignment  vested  a  property  in  A,  and  a  verdict  is  found  for 

Woodbrfdge,  ^®  assignees  (a) ;  yet  equity  will  not  oblige  B.  to  come  in  as 

after  Trin.  creditor,   it  being  allowable  by  any  means,   short  of  actual 

Term,  1755.  violence,  to  prevent  the  goods  from  coming  into  the  hands  of 

Co.  Bankrupt  ^^  bankrupt  or  the  assignees,  (i) 

l^aWS^  483» 

(a)  This  right  of  the  consignor  to  stop  in  transitu  in  case  of  bankruptcy,  when  the  Question  is 
merely  between  the  consignor  and  consignee,  is  now  established  at  law.  tiiskett  v.  Jenkins,  cited 
in  Cowp.  996.  Solomons  v.  Nissen,  2  Term-R.  674.  Lickbarrow  v.  Mason,  9  Term  R.  65. 
But  whether  such  right  exist,  as  between  the  consignor  and  the  a&si^ee  of  the  consignee, 
under  an  indorsement  of  the  bill  of  lading  for  a  valuable  consideration,  is  a  point  as  yet 
unsettled.  The  Court  of  King's  Bench  have  ne^tived  any  such  right.  Lickbarrow  v.  Mason, 
'2  Term  R.  65.  Their  judgment  was  reversed  in  the  Exchequer-chamber.  U.  Black.  357.; 
but  the  House  of  Lords  not  thinking  the  evidence  on  the  record  (for  the  question  was  brought 
forward  on  a  demurrer  to  evidence)  sufficient  to  maintain  the  plaintiff's  acUon,  awarded  a 
venire  facias  de  novo,  Dom,  Proc,  14th  June  1793.1  ||A1  though  the  assignee  of  the  bill, 
of  lading  take  it  knowing  that  the  goods  are  not  paid  for  by  the  consignee,  still  if  there  is  no 
fraud  the  assignment  prevents  the  vendor  from  stopping  tn  transitu.  Cuming  t.  Brown 
9  East  R.  £06.  But  it  is  otherwise  if  the  assignee  knows  that  the  consignee  is  insolvent. 
.Vertue  v.  Jewell,  4  Camp.  Ca.31.  And  if  the  consignor  take  a  receipt  expressing  that  the 
goods  are  received  for  and  on  his  account,  then  no  one  is  entitled  to  them  who  has  not 
this  receipt,  and  the  vendor  may  stop  them  in  transitu  against  any  one  not  possessing  it. 
Craven  v.  Ryder,  I  Holt  N.  P.  C.  100. ;  and  see  further  as  to  the  right  of  stoppage  tn  transitu^ 
Abbott  on  Shipping  (5th  ed.),  part  iii.  c.  ix.  Eden's  B.  Law,  300.  Cook's  B.  JUiw  (8th  ed.}, 
398. 1  Deacon,  449.  The  ri^ht  existing  in  cases  of  mere  insolvency  of  the  vendee  as  well  at  of 
bankruptcy,  the  law  upon  it  is  only  mcidentally  connected  with  the  title  of  "  Bankruptcy?* 
Where  the  right  exists  the  assignment  by  the  commissioners  cannot  afiect  the  propertyj 
[(5)  But  if  they  once  get  into  the  hands  of  eimer  the  right  is  gone.  Ellis  v.  Hunt,  3  Term  K.  464/ 

Atkin  V.Bar-        || Goons  sent  but  not  accepted  by  the  bankrupt  &€.; — 
wick,  1  Stra.    [Qqods  that  have  been  delivered  on  a  precedent  consideration 

cannot 
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cannot  be  assigned,  though  the  acceptance  be  after  the  bank-   ^^^   loMod 
ruptcyO  432*S.C. 

4  Burr.  8839.  ||See  observationi  of  Lord  Mansfield  on  this  case,  4  Burr.  2259.,  and  of  Lord 
Kenjfoa  in  Neat  ?.  Ball,  2  Cast,  1 1 7.|| 

I  So  goods  returned  by  a  trader  before  an  act  of  bankruptcy  to  Fidgeon  ▼. 
a  creditor  from  whom  he  purchased  them,  though  not  received  j  j^"^],.  yl 
by  the  creditor,  or  agreed  to  be  accepted  by  him,  till  after  the  19$. 
act  of  bankruptcy,  will  not  pass  under  the  assignment  to  the 
assignees. 

But  where  a  trader,  on  the  receipt  of  goods,  did  not  imme*  Neate  v.  Ball, 
diately  exercise  his  option  of  returning  them,  but  kept  them  for  2  East  R.  117.; 
above  a  fortnight,  though  without  opening  them  or  entering  them  y^pi^^ij 
in  his  books,  and  then  returned  them  when  in  a  state  of  insolvency  5  Term 'r. 
and  on  the  eve  of  bankruptcy,  though  without  fraudulent  con-  8II.  GraiTev. 
cealment,  it  was  held  that  he  ought  to  have  exercised  his  power  Greffuhle, 
of  restoring  them  immediately,  and  that  they  passed  to  his  as-  ^^  ^Moor  v. 
•igaees.  Bartiirop, 

1  Bam.  &  C.  5.    Barnes  v.  Freeland,  6  Term  R.  80.   Dixon  v.  Baldwin,  5  East,  175. 

Goods  bou^t  by  the  bankrupt  but  not  delivered,  and   in  Bloxam  v. 
which  he  has  only  a  right  oi  property  but  not  of  possession^  do  ®*5^®"'-  p 
sot  pass  to  the  assignees  —  ss  e.  g.  goods  contracted  for  by  the  91  j^'^nd  see 
bankrupt,  but  not  paid  for  by  him  according  to  the  custom  of  Bloxam  v. 
llie  trade,  and  remaining  in  the  vendor's  warehouse  at  the  time  Morley,  Id. 
of  the  bankruptcy.  ^^  *  • 

And  goods  ordered  by  a  bankrupt  to  be  made  or  manu&ctured  Muckiow  v. 
for  him,  do  not  vest  in  him  so  as  to  pass  to  his  assignees  till  Mangks, 
they  are  finished  and  delivered,  or  till  the  maker  has  done  some  1  Taunt,  sis.; 
act  assenting  to  the  property  vesting  in  the  bankrupt :  and  this  an«|«ec Woods 
although  the  bankrupt  may  have  paid  money  on  account  equal  5*  Barn.  &  A. 
to  the  value  of  the  work  and  materials.  948.  Bishop  v« 

Crawsbay,  3  Barn.  &  C.  415. 

(Goods  subject  to  li£N.|| — The  assignment  doth  not  devest  Cowp.  125. 

an  equitable  lien.     By  an  equitable  lien,  however,  we  are  not  to  As  to  what 

understand  a  right  attaching  upon  the  property  in  whatsoever  ^'^^i^j  ♦!.* 

hands  it  may  be;  for  there  can  be  no  lien  distinct  from  possession,  guci,  ijen,  see 

Amhl.  252.  Cowp.  ^51.  1  Burr.  493.  2Burr.9Jl.  Pr.  Ch.580.  4  Burr.  2214.  1  Black.  R. 
€54.  4  Term  R.  123.  lAtk.  235.  2  Cox's  P.  Wms.  567.  Dougl.  97.  -Bj: /wrfc  Andrews, 
Co.  Bankrupt  Laws,  515.  ||See  the  cases  as  to  liens  collected,  Cook's  B.  Law  (8th  edit.)  398. 
Eden's  B.  Law,  279.  1  Deacon^s  B.  Law,  476.|| 

l Executory  CONTRACTS.  B — The  defendant  on  the  marriage  Moysesv. 

of  his  son  settled  lands  on  himself  for  life,  remainder  to  his  son  194    eV^*™* 

for  life,  <f-c.,  and  covenanted  during  his  own  life  to  pay  his  son  q^^e,  Vande- 

1 51.  per  annum ;  the  son  became  a  bankrupt :    the  plaintiff  as  nanker  t.  Des- 

assignee  brought  a  bill  against  the  father,  to  have  the  benefit  of  brough, 

this  agreement,  and  to  compel  payment  of  the  \5l.  per  annum.  ^^'y%\^^ 

Per  Cur.  —  An  assignee,  under  a  statute  of  bankruptcy,  is  not  Mayor  of 

entitled  to  have  the  performance  of  an  am^eement  made  with  Exeter, 

the  bankrupt;  and  it  was  so  adjudged  in  the  case  of  Drake  v.  iChan.Ca.7L 

The  Mayor  of  Eaeter^  where  the  court  held,  that  if  a  lessor  ^^^^{^^ 

covenants  with  bis  lessee  and  his  assigns  to  renew  his  lease,  s.C.  con/.Il' 
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and  the  lessee  becomes  a   bankrupt,   and  the  otmmhibitkrs 
assign  this  covenant,  the  assignee  cannot  hiiveany  reiieltagumt 
the  lessor. 
(a)  Smith  v.  (This  last  case  has  been  questioned  (a),  and  the  report  oWt  in 

Coffin,  2  H.  B.  Freem.  p.  1 83.  is  the  other  way ;  and  the  general  question  whf  tker 
Brooke  v.  assignees  can  compel  a  specific  perfonttanoe  of  ail  agreonefit  to 
Hewitt,  3  Ves.  g^ant  a  lease  to  the  bankrupt  has  only  very  lately  been  4iacida4»(d) 
253.  Lord  Bosslyn  refused  to  determine  the  point  on  denniprer  in  a  cose 

{b)  With  re-  qP  complex  circumstances,  but  did  not  say  that  the  assiffneea'  claim 
^cts  by^^"'  would  be  improper  on  a  hearing,  though  be  admitted  that  there 
bankrupt  to  was  much  force  in  the  distinction  between  such  a  case  and  that 
puTchate\viTki\A^  of  enforcing  an  agreement  for  a  purchase^  where  the  assignees 
there  18  no  xaust  first  do  equity  by  paying  the  purchase  money,  but  here  the 
can  enforce      consideration  was  the  covenants  of  the  bankrupt. 

performance  of  them ;  see  section  76  of  the  new  act,  and  to  also  as  to  contneti  by  bonkrupe 
to  sell  laods^  see  Sfaarpe  ▼.  Rhoahde,  2  Rose,  19S.    Goodwin  ▼.  Ligbtbody,  1  Daoid,  155^ 

Wcatherall  ▼.       Where  a  person  who  took  the  benefit  of  an  insolTent  act  had 

previously  obtained  an  agreement  for  a  lease,  with  a  proviso 
against  assignments,  on  a  bill  filed  by  a  party  to  whom  the  inaol- 
vent  had  assigned  his  interest  against  his  assignees  for  a'  speoifie 
performance,  Sir  WilU  Grant  dismissed  the  bin  principally  on  Cbe 
ground  of  the  proviso  against  assignments,  saying  that  it  was  very 


Geering, 
12  Ves.  504.; 
and  see  Flood 
V.  Finlay, 
2  Ball  & 
Bcatty,  9« ; 


4'e  ^^*  Stat   d'^P"^'^  whether  the  assignee  of  the  insolvent  himself  c6ald 
328.  note.      '  enforce  a  performance,  but  not  deciding  the  general  question. 
1  Christ.  B.  L.  256.  n.    1  Deacon,  B.  L.  568. 


Powell  \, 
Lloyd, 
S  Younge  &, 
J.  37S. 


Chippendale 


The  Court  of  Exchequer  have,  however^  lately  held,  that  t^e 
ossignees  are  entitled  to  specific*  performance  of  an  f^greenfent 
for  a  lease,  they  persemalfy  entering  into  those  Covenants  which 
the  bankrupt,  if  solvent,  would  have  been  bound  to  enter  into : 
and  the  court  said,  that  if  injustice  would  be  done  by  it^  the 
court  would,  in  their  discretion,  refuse  a  decree. 
.  Property  acquired  after  bankruftcy.1 — ICkifpendale 

V.  Tomlinfon,   brought  an  action  of  assumpsit  for  work  and  labour  as  an  at- 
TnrL  25  0.3.    ^^^^y^     rphe  defendant  pleaded,  that  the  plaintiff  was  a  bank* 

rupt,  and  averred,  that  the  commission  was  still  in  force.  The 
plaintiff  replied,  that  the  work  and  labour  was  done  after  the 
commissioners'  assignment,  and  for  the  necessary  support  and 
maintenance  of  himself  and  his  family.  Rejoindec,  that  the 
plaintiff  had  not  obtained  his  certificate ;  and  thereupon  a  de- 
murrer. Lord  Mansfield  said,  —  The  only  question.is*  Whether 
the  assignees  of  a  bankrupt  are  entitled. to  the  profits  arising*  firom 
his  personal  labour?  The  assignees  cannot- let  out  the  bank- 
rupt; they  cannot  contract  for  his  labour.  And  Mr.  Justice 
BuUer  observed,  that  when  Lord  Hardwiclce  said,  that  '^  all  the 
*^  bankrupt's  future  personal  estate  is  affected  by  the  assignment,'' 
he  evidently  meant,  that  if  the  assignees  claim  it,  the  bankrupt 
must  deliver  it  up ;  and  so  far  the  assignment  afiects  it ;  but  no 
other  person  can  have  the  same  plea.] 

II  It  is  fully  established  that  an  uncertificated  bankrupt  has  a 
right  to  property  acquired  subsequent  to  his  bankruptcy  against 

all 


1  Atk.  255. 


See  ace,  Ash« 
ley  V.  Kell. 
sStra.  1S07. 


Webb  V.  Fox, 
7  Terra  R. 
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atttiie  wfirid  except  his  assignees,  and  may  maintain  actions  in  391.  Fowler 

napect  of  sach  property,  unless  the  assignees  interpose.  ^'b^^^&'p  II 

♦t.  Comming  ▼.  Roeback,  l  Holt  Ca.  172.  Clark  v.  Calvert,  3  Moo.  96.  Dravton  v.  Dale, 
r&ni.  &  C.  S99. 

But  the  bittikrapt  cannot  retmn  any  such  property  against  tlie  Kitchen  v. 

assignees.     And  accordingly,  to  an  actbn  by  a  bankrupt  on  a  Bantch^vEast, 

prombsery  note,  it  was  holden  a  good  plea  that  the  assignees  ^*'- 
aad  rck}ulred  the  defendant  to  pay  the  money  to  them. 

And  so  also  where  the  assignees  had,  for  a  valuable  consider-  Nias  v.  Adam- 

aiMn  pnd  by  a  third  party,  left  the  bankrupt's  furniture,  S^c.  in  »»">  ^  ^^^^'  ^ 

bk  pessessioi))  and  afterward^  notwithstanding  such  agreement,  ^'  '^^^' 
diey  seized  i^  k  was  held  diat  the  bankrupt  could  not  maintain 
ITe^MBS  fer  such  seizure,  since  he  could  not  retain  any  property 
agldnat  his  assignees. 

And  where  ttie  seizure  of  an  uncertificated  bankrupt's  effects  Hull  v.  F^ck- 

was  madls  by  the  creditors  without  authority  from  the  assignees,  ersgill,  i  Bro. 

» subMqtfent  surrender  of  the  assignees'  interest  to  them  was  ^  ?  282.  See 

lield*  a  sufficient  ratification  to  justify  the  seizure.  ||  ro w^ Vraunt. 

7M.ywh6re  it  Wat  beId(ilibft{/Mf  C.J.  diuX  that  a  bankrupt  mi^ht  recover  a  rcusoiiable  com- 
pensttion  from  his  asdgnees  iot  work  and  labour  done  in  carrying  on  business  for  the  benefit 
of  the  estate  under  the  employiuent  of  the  assignees. 

11(G)  Of  Property  passing  to  the  Assignees  as  being  in 
the  reputed  Ownership  of  the  Bankrupt  || 

npHE  enacting  part  of  21  Jac  1.  c.  19.  ^  11.  has  been  held  not  Cowp.  255. . 

cestraaied  by  the  preamble,  but  to  extend  to  other  persons' 
goodsy  as  well  as  those  which  were  originally  the  bankrupt's 
property. 

llThe  preamble  is  altooedier  omitted  in  the  late  statute,  which  6  G.  14.  c.  16. 
enacts  that  ^^  if  any  bankrupt  shall  by  consent  and  permission  %Z^'      , 

1  nG  word  or  is 

^*  of  the  true  owner  have  in  his  possession,  order,  or  disposition  ;„  p]^^^  o^and 
*^  any  goods  or  chattels  whereof  he  was   reputed  owner,  or  in  the  former 
^<  wha-eof  he  had  taken  upon  him  the  sale,  alteration,  or  dis-  statute,  and 
^  position  as  owner,  the  commissioners  shall  have  power  to  sell  ^^^  words  or 
**  and  dispose  of  the  same  for  the  benefit  of  the  creditors  under  utken  instesui 
*^  the  commission.     *  Provided  that  nothing  herein  contained  o£  and  take, 
^  shall  invalidate  or  aflfect  any  transfer  or  assignment  of  any  See  5 1'aunt. 
<^  ship  or  vessel,  or  any  share  thereof  made  as  a  security  for  any  ^^'  . 
^  debt  or  debts,  either  by  way  of  mortgage  or  assignment,  duly  after ^the^^^  is 
'*  registered  according  to  the  provisions  of  an  act  of  parliament  new.    (a)  1  he 
**  made  in  the  4  Geo.  4.  (a),  intituled  jin  Act  for  registaing  ^  6  G.  4.  c  1 10. 

««  ffKCtfiff  "a  "  *®  registry 

'^•*^**  ■  act  now  in 

force. 

One  Mace  kept  a  public  house,  had  a  licence,  and  said  she  Mace  v.  Ca- 
was  married  to  Penrice,    It  was  proved  she  went  to  the  Excise-  dell,  Cowp. 
office,  had  his  name  Altered  in  the  books,  with  a  note  in  the  ^^^v 
margin,  ^^  married,"    Penrice  had  the  licence,  and  continued  in 
possession  of  the  house  and  goods  from  that  time  till  he  ab* 
sconded  and  went  to  PimlicOj  which  was  an  act  of  bankruptcy. 
MacCf  the  plaintiff,  first  claimed  the  goods  in  question  under 

Ss  2  a  bill 
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a  bill  of  sate  from  Penrice^  but  afterwards  as  her  own  original 

property,  and  denied  that  Penrice  and  she  were  married.     Upon 

a  question,  Whether  this  was  within  the  statute  ?  the  court  held 

that  it  was. 

Bryson  v.  In  another  case,  Bryson  being  possessed  of  a  dyer's  plant,  sold 

Wylie,  Hil.       it  lo  Simpson  for  165/.  J 6s.  6rf. ;  and  Simpson  gave  Bryson  two 

\\R^  \^&^    promissory  notes  dated  the  19th.  day  of  Jafiuary  1780,  one  for 

rathcMifore      ^'*6  sum  of  82/.  135.  6c?.,  payable  on  the  6th  of  Jamuay  IISI^ 

fully,  1  Bos,  &  and    the  other  for  the  sum  of  82/.  135.,  payable  on  Uie  6th 

Pull.  83.||         January  1782.     When  the  first  note  became  due,  Simpson  could 

not  take  it  up,  and  Bryson  offered  to  take  back  the  plant,  and 
return  the  notes,  and  agreed  that  he  would  let  him  the  plant 
at  the  rent  of  5/.  a  year,  upon  the  valuation  amounting  to 
8/.  5s.  6d.  per  ann.,  for  the  term  of  three  years.  To  this  prc^ 
posal  Simpson  very  readily  agreed,  and  a  deed  was  accordingly 
executed ;  by  which  it  was  agreed,  that  Bryson  should  let  the 
plant  to  Simpsofif  and  that  if  he  should  make  de&ult  in  any  of 
the  quarterly  payments,  or  in  the  performance  of  any  of  the 
covenants,  tlien  the  term  gra^nted  should  cease,  and  Simpson 
should  deliver  up  the  plant,  4*^.,  and  it  should  be  lawful  for 
Bryson  to  take  immediate  possession  of  the  same.  There  was  a 
memorandum  at  the  foot  of  the  deed,  that  Simpson  had  put  Bryson 
in  full  possession  of  the  plant,  by  delivering  to  him  one  winch 
in  the  name  of  the  whole.  On  the  5th  of  July  1783,  a  com- 
mission of  bankruptcy  issued  against  Simpson,  and  the  messen- 
ger took  possession,  of  the  pl^nt.  . 
The  tare  leav-  '^®  question  was.  Whether  this  was  within  the  stat  21  Jac  1.? 
ing  goods  in      The  court  held  clearly  that  it  was. 

possession  of  the  bankrupt  without  power  to  dispose,  will  not  be  within  the  statute.  West  v. 
Skip,  1  Ves.  945.  Ex  parte  Flyn,  1  Atk.  185.  The  sort  of  possession,  disposition,  &c.  are,  in 
general,  facts  for  the  determination  of  a  jury.  Walker  t.  Biiniell>  Dougi.  803.  Copenian  v. 
Gallant,  1  P.  Wms.  3 1 4.    Collins  v.  Forbes,  3  Term  R.  3 1 6. 

Horn  v^  Baker        ||  So  where  a  distillery  with  coppers.  Tats,  stills,  4r^.  was  let 
o£ast  11.215.   on  lease  to  traders  who  became  bankrupt,  it  was  holden  that 

the  stills,  4*^.  which  were  fixed  to  the  freehold  did  not  pass  to 

the  assignees,  but  that  the  vats  and  other  things  which  were 

movable  did  pass  as  being  in  the  reputed  ownership  of  the 

bankrupts. 

Storerv.  fiut  where  a  colliery  was  demised  to  the  bankrupt,   with 

^b"^''&  C     engines,  machinery,  and  implements,  to  be  rendered  up  to  the 

368^™'       '     ^^^^^  ^^  ^^^  expiration  or  other  sooner  determination  of  the 

term ;  it  was  held,  that  die  tenant  never  bad,  under  this  demise, 

the  possession,  order,  or  disposition  of  the  engines,  4-r.  within 

the  meaning  of  the  statute,  but  only  a  qualified  right  to  use 

them. 

Lingham  v.  If  goods  taken  in  execution  are  let  by  the  execution  ere* 

Bi^s,  1  Bos.     ditor  to  the  debtor,  and  he  is  suflered  to  remain  in  possession 

L    "rd^^        of  them  till  he  becomes  bankrupt,  he  must  be  considered  as 

Me^dter^'        reputed  owner,  and  they  pass  to  his  assignees,  and  the  marking 

1  Barn.  &  C.     the  creditoi*'s  mitials  on  the  goods  will  not  prevent  the  effect  of 

908.  the  statute. 

Where 
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Where  the  goods  have  once  been  in  the  ostensible  ownership  i  Barn.  &  C. 
of  the  bankrupt,  his  possession  of  them  at  his  bankruptcy  is  3i2. 
pritndjacie  evidence  of  his  being  still  the  reputed  owner;  but  this  9^*^?*"  ^' 
evidence  may  be  rebutted  by  circumstances.     Where  the  bank-  j  BrcTk  B. 
rupt  was  not  the  original  owner,  the  mere   possession  of  the  269.  Gurr  v. 

foods  will  not  be  evidence  of  his  being  reputed  owner.     Evi-  Rutton,  iHolt, 
ence  of  reputation  of  ownership  is  receivable  in  such  case,  and  '*''• 
also  evidence  of  contrary  reputation. 

Furniture  in  a  ready-furnished  house  will  not  it  seems  pass  Per  EyreC.J. 
to  the  assignees  of  the  occupier  unless  there  are  circumstances  to  *  ^^'  *  P"*l« 
shew  a  reputed  ownership.  ®®' 

So  also  goods  let  to  hire,  and  which  by  custom  are  so  let  out.  Per  Lau- 
as  a  stockinff-frame  let  to  a  working  hosier  in  a  manufacturing  ^^^  ^' 

J*-*-.'  *       sii       *  •*  *     *!.  •  '^   3  Taunt.  490. 

district,  will  not  it  seems  pass  to  the  assignees.  ^j,j  ^^  p^^. 

haps  as  to  job  horses.   Ibid, 
Where  an  officer  in  the  East  India  Company's  service,  having  Gordon  y. 
the  privilege  of  shipping  a  certain  quantity  of  goods  from  the  S*^*    j^** 
Bast  Indies  to  England,  assigned  it  for  a  valuable  consideration  7TermR.228.; 
to  A.  B.  but  the  goods  were  shipped  and  brought  to  England  &i\d  and  see  Col- 
sold  in  the  name  of  the  officer,  who  became  bankrupt  before  A,  B.  1*"*  v*  ^rbes, 
tould  receive  the  proceeds  of  the  goods ;  it  was  held  that  the  officer  'Term  R.  516. 
being  the  reputed  owner  the  proceeds  passed  to  his  assignees.  P 

In  mortgages  of  land  or  chattels  real,  the  nondelivery  of  pos-  Stephens  v. 
session  does  not  amount  to  that  species  of  fraud  intended  to  be  Sole,  1  Yes. 
checked  by  the  statute,  the  title  deeds,  and  not  the  possession,  ''52.  Bourne  v. 
being  the  evidence  of  such  species  of  property.     Creditors,  there-  P^f*  ??'^ 
fere,  cannot  be  deceived  and  deluded  by  the  possession  of  pro-  Ro^ies  1  Atk. 
perty  of  that  nature.     But,  where  goods  are  pawned  or  mort-  les.  1  Ves. 
gaged,  it  is  very  different ;  for  possession  and  a  power  of  dis-  348.  Bamford 
posal  of  such  property  are  the  only  evidences  of  ownership  to  I^  ^"^^  594 
which  the  creditor  can  look :  an  assignment  therefore  of  such  Edwards  v. 
property,  unaccompanied  by  possession,  is  fraudulent  and  void.    Haben, 

2  Term  R,  587. 

{And  accordingly  where  the  printer  and  publisher  of  a  news-  Longman  v. 
paper  assigned  over  all  his  interest  to  a  creditor  as  a  security,  u"iY'.^^j'*^ 
but  continued  to  print  and  publish  as  before,  and  no  affidavit  ^^  2  Sim.  & 
of  the  change  of  interest  was  delivered  to  the  stamp  office,  and  the  Stu.  2112. 
printer  became  bankrupt ;  the  interest  in  the  paper  was   held 
to  pass  to  his  assignees.  || 

But,  if  the  property  cannot  be  delivered  at  the  time  ef  the  f^^^^  ^' 
contract,  it  will  be  sufficient  if  the  mortgagee  has  tlie  documents  J  ^{^  ^^^^^ 
and  muniments  delivered  to  him,  in  order  to  reduce  it  into  pos-  ;ejc  parte  ' 
session.     A  mortgage,  therefore,  of  a  ship,  or  goods  at  sea,  if  Mathews, 
the  mortgagee  has  taken  all  methods  in  his  power  to  get  posses-  ^  Vjes.  272. 
sion,  such  as  the  bill  of  sale,  bills  of  lading,  ^r.  will  be  valid,  ^     ^j|  g]^^ 
for  otherwise  no  security  could  be  made  of  such  things  at  sea.  q.  5.  ^.  /j;  * 
But  if  the  creditor  were  to  suffer  the  ship  to  come  back  ^nd  go  Co.  Bankrupt 
upon   another  voyage,  the   case  would  be  very  different.     For  Laws,  40 k 
the  delivery  of  the  grand  bill  of  sale  will  not  be  sufficient,  if  there  jjaiin^"  ^^  ^ 
is  an  opportunity  of  taking  actual  possession.  2TerinR.  462. 

IIMair  ▼.  Glennie,  4  Maule  &  S.  240.||    By  the  C6  G.  3.  c.  60.  §  17.  the  bill  of  sale  must  recite 
the  certificate  of  the  registry  of  the  ship,  notwithstanding  it  be  intended  only  as  a  security  for 

Ss  3  "^"^-y 
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money  lent,  e\:»e  it  is  roid ;  and  bang  Toid  the  Teadee»  tiioo^  he  take  poMCHieil  of  the  il^> 
immediately  upon  her  return,  cannot  retain  it  ifainst  the  amgneei  of  the  Teador.    RoQ^rtea 

V.  1  Jibbert,  3  Term  R.  406. 

Robinson  v.  [|  Before  the  late  r^istry  act  it  was  settled  that  where  the 

Macdonnell,  owner  of  a  ship  assigned  over  his  interest,  and  the  transfer  was 

228  ^ffa  %^"  complete  according  to  the  registiy  acts,  so  that  the  assignee  be- 

Fairburn^  ^*  Came  the  roistered  owner,  still  if  the  original  owner  cpnUnued 

2  Barn.  &  A.  to  have  the  ship  in  his  possession,  order,  and  disposition  by  the 

1 93.  Monk-^  permission  of  the  assignee,  the  property  passed  to  the  assi^pees 

2  Wro  &  B*^ '  ^^  ^^^  owner  on  his  becoming  buikrupt. 

114.     8  Price,  256.    Kirkley  t.  Hodgaon,  1  Bam.  Sc  C.  538. 

6  G.  4.  c.  110.  But  now,  by  the  registry  act,  6  0. 4,  c.  110.  §46^  it  is  pr«K 
§  ^<^'  vided,  that  when  any  transfer  of  any  ship  or  msd,  or  of  aiqr 

share  thereof,  shall  have  been  made  as  a  security  &r  payvepi  of 
any  debt,  either  by  way  of  mortgage  or  of  any  assignment  to  a 
trustee  for  the  purpose  of  selling  for  the  payment  of  any  debt,  if 
such  transfer  shall  have  been  duly  registered  accordiiig  to  the 
provisions  of  the  act,  the  interest  of  tne  mortgage  shall  not  bl^ 
affected  by  the  bankruptcy  of  the  mortgagorf  notwithstapuding  tbf 
ship  was  at  the  time  in  the  possession,  order,  apd  di^positipn  ^f 
the  bankrupt,  and  that  he  was  the  reputed  ow|i^»  Apd  ^9f 
6  G.  4.  c.  16.  $  73.  (pa.  627.) 
Sx  parte  Before  this  sUtute  it  had  been  decided  th«t  slyips  r«gisteprect 

Burn,  1  Jac.  8c  in  the  name  of  one  partner,  but  in  this  order  and  dispo^tidp  of 
W.  378. ;  and  (b^  whole  partner^ip,  passed  to  the  assignees  of  t)M  joint  estate : 
C.^i1?a  ^^  ^^  decision  is  not  affected  by  tN  above  cUnsei,  wbi«b 

applies    only  to    cases  of  transfers  by  wsy  of  s^sftfity  09 
mortgage. 
Mucklow  V.  Where  a  party  contracted  with  a  builder  for  n  boi^^  and 

Mangles,  agreed  to  pay  him  the  value  in  lulvfuioe,  aqd  the  bMild^r  became 

1  Taunt  518.  bankrupt  bdbre  the  barge  was  completed^  it  was  boldep  tbul 
thori^ty^  ^'  ^^^  purchaser  had  acquired  no  property  in  the  barg^  and  tbiit 
doubted,  it  passed  to  the  assignees  of  the  builder. 

5  Bing.  S76,  277. 

Woods  V.  But  where  the  price  of  the  ship  to  be  bwk  was  payaUe  by 

^R ^^'^*£r  A  instalments,  and  the  builder,  after  payment  of  some  on^  of  me 
942 '^and  see  ^^^^^^^^  Signed  a  certificate^  according  to  the  i^istry  act,  to 
Carmthers  v.  enable  the  purchaser  to  have  the  ship  duly  registerea  in  his 
Payne,  5  Bing.  name,  and  the  builder  afterwards  became  bankrupt;  it  was  held, 
^70.  that  the  payment  of  the  instalments  vested  the  specific  property 

in  the  buyer,  and  that  at  all  events  the  signing  the  certificate  bgr 

the  builder  was  a  consent  that  the  proper^  shoaM  pass  to  the 

buyer.  II 

„  if  a  ship  is  in  a  foreign  port,  where  the  mortgagee  migltt  take 

BatBon  8th       possession  of  her,  and  thu  be  known  to  him,  yet  be  is  not 

Aug.  1791.        obliged  to  take  possesion  until  her  arrival  in  dreai  Briitdm. 

Co.  Bankrupt  Laws,  406. 

Gillcspy  V.  Where  a  share  of  a  ship  is  mortoaged  or  pledged^  Uieddiver- 

esl.  ^Ex  ^arie  '"8  ^^  ^^^  ^^^  ^^  ^^'®  of  that  share  is  sufficient,  for  the ;       ' 
Huindgroom,     cannot  in  such  case  take  actual  possession  of  the  ship. 

2a  Avg,  1 790.    Co.  Bankrupt  Laws,  410.    1  Ves.  jun.  163. 
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i£iaif5i«ir<MrU«0i  aM  JmUoii  «rilUn  tbe  statute,  for  although  Falkenerv. 
Uwy  are^nly  assignable  ia  equity,  equity  will  follow  the  law  in  ^^^^  ^^ 

such  case.  bankrupt 

Laws,  413. 
1  Br6.  C!ian.  R.  isj.  8.C.   «  Term  It  491.  S.  C.    Rowe  v.  Dawson,  l  Ves.  351. 

"JSo  government  stock  (a)  is  also  within  the  statute^  and  bills  («)  Bcown  v. 
of  exchange  (J)^  policies  of  insurance  fc),   a  share  in  a  news-  ?*iJl"|J5'  . 
paper  (rf),  share  in  a  public  company,  {e)  Ex^rU 

lUcbardsoD.Buck,  480.;  and  see  80th  section  of  6G.  4.  c.  16.  (i)  Mornblower  v.  Proud, 
3  Barn,  &  KLd:^r,  -fir  pMe  Buhon,  1  Glyn  &  Ja.  207.  (c)  Ex  parte  North,  Buck,  149. 
3  Madd.  69.  {d)  Loognmn  ▼.  Trip|}^  2  New  R.  67.  (e)  Ndsda  ?.  London  Attociation  Company. 
2  Sim.  &  Stu.  292. 

-^i|t«toek  of  a  o^mpany  seised  of  real  estate  is  not  a  chattel  Exparte 
wiibia  the  statute.  Vauxhall 

^ »  Bridge  Comfmny^  1  Clyn  &  Ja.  lOl. 

^  N6r  are  ebaClela  fixdl  to  the  fteeholdif  i  Atk.  i6i. 

Horn  r.  Baker,  9  East,  21^. 


>  If  a  bottd  is  wmgtutA^  the  bond  must  be  deliver^]  and  notice  Ryall  y. 
ntliBt  be  giflen  to  t&  debtor ;  but  in  assignment  of  book-debts  Rowles,  i 
nottte-ialme  is  aafficiea^  because  there  can  be  no  delivery,  and  ^^^-  ^J^^ 
sUOh  aess  are  eqaal  to  a  delivery  of  goods,  which  are  capable  of  chose  in  action 


being  <de&vered.  may  be  as- 

ngned  without  dted.   Howell  v.  M^Iven^  4  Term  R.  690. 

^^jfTfce  assignment  of  d  bond  Imd  delivery  of  it  to  thfe  assignee,  ExparU 
ard  ndt  i^ufflci^nt  tb  take  the  bond  out  of  thb  operation  of  the  Monro,  Buck, 
biuikrtipt^y,  unless  notice  is  also  given  to  the  dfebtor.  '^• 

*^AhA  so  also  wher^,  on  th^  dissolution  of  a  partnership,  debts  ExparuBur- 
diitj  td  it  are  assigned  to  the  continuing  partner,  unless  notice  is  ton,  i  Qlyn  & 
given  to  the  debtors,  the  debts  still  remain  in  the  o^der  and  •'*•  ^^^• 
dn^Bositton  of  the  partnership. 

Atid'so  also  as  to  assignment  of  a  policy,  unless  notice  is  Williams  v. 
given  tt  the  instiffers.  J^f^T*'  ^  S""- 

And  notice  in  the  Gazette  is  not  sufficient  unless  the  debtors  JSr  parte  Us- 
have  seen  itl  borne,  i  Glyn 

ft  Ja.  358. 

Where  a  trader  makes  a  settlement  of  personal  property  uptin  Haselinton  v. 

hia  marriage^  for  the  separate  use  of  his  wife,  and  to  be  bv  her  Gill,  3  Term 

employed  in  a  trader  bis  living  with  the  wifej  if  he  do  not  ihter-  R-  ^^o-  »• 

meddle  in  the  bushiess,  will  not  be  a  possi^Sslon  of  the  property  ^v'ooll^^ 

within  the  statute  of  2\  Jac.  1. ;  for  he  hath  not  the  order  and  i^^ 


with  ike  consent  of  the  real  owner. 

|Bot  goods,  the  property  of  the  wife^  assigned  on  the  marriage  Darby  v. 
to  trustees  on  trust  to  permit  her  husband  to  enjoy  them,  on  Smith,  s  Term 
condition  of  his  paying  a  sum  of  money  by  instalments  to  the  ^*  ^^« 
trustees  for  the  use  of  the  wife's  children  by  a  former  husband, 
were  held  to  (all  within  the  statute,  the  trustees  bavins  permitted 
them  to  remain  in  the  hasband's  hands  alter  default  made  \u 
the  instalments,  and  until  the  day  before  his  bankruptcy. 

Is/tlie  ahoxecgse^  the  possession  taken  by  the  trustees  osk  the 
nigi||  before  the  bankrupiey,  was  considered  by  the  court  as  no 
alteration  of  the  bankrupt's  possession,  so  that  he  was  still  in 
possession  **  at  the  time.''     This  case  is  not  to  be  considered  as 

S  s  4  carrying 


GS^^  BANKRUPT. 

carrying  the  words  of  the  statute^  **  at  such  time  as  they  stmll 

j^^  beconie  bankrupt"   beyond  their  ordinary  import* 

Dvyyer,  Therefore,  in  a  subsequent  case,  where  die  purchaser  of  goods 

1 5  East,  21.;  received  iirom  the  seller  an  order  on  the  wharfinger  for  delivery,  but 

and  see  ace.  suffered  the  goods  to  remain  some  months  in  the  seller's  name,  and 

Wmiams^  the  seller  disposed  of  part,  and  on  notice  of  the  seller's  insolvency, 

1  Rv.  &  Moo.  *^^  ^*"^  ^^y^  before  his  bankruptcy,  the  purchaser  procured  the 
N.  P.  C.  72.  goods  to  be  transferred  to  his  name,  it  was  held  that  there  was 
where  the  a  complete  transfer  to  the  buyer  before  the  bankruptcy,  and 
oSy  the^doT  consequently  the  assignees  of  the  seller  were  not  entitled  to  the 
before  the  goods. 

bankruptcy.  Rr  parte  Smith,  Buck,  149.  3  Mad.  65.  Robinson  v.  Macdonnell,  S  Bam.  ft  A.  154. 
Manton  t.  In  order  to  bring  the  case  within  the  statute,  the  bankrupt 

Aloore,  must  have  the  possession,  order,  and  disposition  of  the  goods. 

7  Term  R.  67.    j^^  bankrupt  was  an  engineer  employed  by  a  canal  company  to 

build  locks,  ^rc  on  the  canal,  and  on  his  purchasing  materials  for 

that  purpose,  they  were  laid  on  the  company's  premises^  and  the 

company  advanced  money  to  the  engineer,  tiJcing  a  bill  of  sale 

of  the  goods,  and  a  symbolical  delivery  from  the  engnieer  by  a 

.  .  halfpenny.     The  engineer  afterwards  becoming  bankrupt,  the 

,  assignees  were  held  not  entitled  to  the  goods,  the  sheriff  having 

'  pvevioiisly  seized  them  under  an  execution  agafaist  the  engineer 

at  the  suit  of  the  company ;  for  the  best  delivery  of  the  goo&  waa 

made  that  the  nature  of  the  case  admitted,  Ae  goods  being  cm  the 

company's  premises ;  and  the  goods  appearing  to  be  the  goods  of 

tl)e  company,  no  false  credit  could  be  obtained  by  the  bankrupt. 

Jones  v.  But  if  a  trader  sell  goods  lying  on  his  wharf,  and  the  buyer 

Dwyer,  tuprH.  neglect  to  have  them  trasferred  into  his  name  in  ^e  wharfinger's 

books,  they  will  pass  to  the  trader's  assignees  under  bb  bank-- 
ruptcy. 
Lucas  y.  Don  ^"^  ^®  transfer  in  the  wharfinger's  books  passes  the  posses* 
rien,  1  Moo.  sion  to  the  vendee.  And  so  also  the  delivery  by  the  bankrupt  of 
R.  29. 7  Taunt,  warrants  for  delivery  of  goods  in  dock  warehouses  duly  indorsed- 
Hannan  ^*  ^^^^  *  transference  of  the  possession  to  the  party  receiving  the 

Anderson/       warrants,  that  the  goods  do  not  remain  in  the  possession,  order, 

2  Camp.  245.  and  disposition  of  the  bankrupt.  In  this  case,  an  assent  on  the 
Spear  v.  Tra-  part  of  the  dock  company  to  the  transfer  was  proved ;  but  it 
ssT.'-^nd'see   ®®^™®  ^^®^  possession  is  changed  without  such  assent. 

Greening  v.  Clark,  4  Barn.  &  C.  516.    Winks  v.  Hassall,  9  Bam.  &  C.  576. 
Knowles  ▼.  But  where  there  is  no  warrant  or  order  for  delivery,  the  mere 

5  Bom  ft  A  ma^'king  the  goods  with  the  initials  of  the  vendee  will  not  alter 
154,    *       *      the  possession  so  as  to  prevent  the  goods  passing  under  the 

statute  to  the  vendor's  assignees ;  and  this,  notwithstanding  the 

sale  may  be  notorious  in  the  particular  trade  of  the  parties. 

But  if  notice  is  given  to  the  warehouse- keeper  of  the  sale,  it 

seems  the  possession  will  be  passed  to  the  vendee. 

Thwack-  Goods   sold  and  remaining  undistinguished  in  the  vendor^s 

thwaite  v.         warehouse  for  re-sale  by  the  vendee,  untler  a  rent  to  the  vendor. 

Cock,  sTaunt.  ^ii[  p^^gs  to  the  vendor's  assignees  under  his  bankruptcy,  notwitfi- 

F?km  v."m^^    standing  a  custom  in  the  particular  trade  that  goods  shall  so 

thews,  1  Atk.    remain  after  sale  without  any  mark. 

185. 

But 
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But  wine  purchased  of  a  wine  merchant,  and  remaining  in  Ex  parte 
the  merchant's  cellars,  set  apart  in  a  particular  bin,  and  marked  Marrable, 
wkh  the  purchaser's  seal,  and  entered  as  his  in  the  merchant's  *  ^*>i.°  *  •^■• 
books,  is  not  in  the  order  and  disposition  of  the  merchant  so  as 
to  pass  to  his  assignees. 

Where  a  trader's   shopman  and   another  were  the  special  Jackion  v. 
bailifis  in  a  warrant  under  an  execution  against  the  trader,  and  lrvi°»  3  Camik 
they  seized  the  ffoods  and  remained  in  possession  till  his  bank-  ^'  ^^* 
ruptcy  ;  it  was  held,  that  the  possession  of  the  servant  was  the 
possession  of  the   master,  and  that  the  assignees  were  conse- 
quently  entitled  to  the  goods. 

And  so  also  where  the  warrant  was  directed  to  a  regular  Toussaint  ▼, 
bailiff,  but  the  creditor  ordered  him  not  to  sell,  and  the  biuliff  Hartop,  i  Hol( 
left  a  man  in  possession,  and  the  trader  was  suffered  to  carry  ^  ^'^* 
on  business  and  to  have  the  visible  ownership  of  the  goods  till 
his  bankruptcy. 

So  also,  where  the  goods  seized  were  left  in  possession  of  the  Ungard  v. 
bankrupt,  after  the  execution  under  a  demise,  at  a  rent  from  the  Mositer, 
creditor,  and  thou£:h  the  creditor's  initials  were  marked  on  them,  i^f^"^'  j    * 
they  were  beid  to  pass  to  the  assignees.  4  B.  ft  C.  652. 

It  has  h&&a  decided  by  the  Court  of  Exchequer,  that  the  share  Coldwell  ▼. 
of  a  dormant  partner  in  the  stock  in  trade  being  in  the  pos*  Gre^rj, 
session  of  the  acting  partner  does  not  pass  to  the  assignees  under  U*"^  ^*  ^^^* 
Ae  bankruptcy  of  such  acting  partner;  but  thU  decision  has  d^Kro* 
been  much  questioned  by  L.ord  Elaon,  Ca.s56. 

And  in  a  late  case,  where  a  dissolution  of  partnership  took  e,  parte 
place  some  time  prior  to  the  bankruptcy  of  one  of  the  partners,  Emterby, 
and  the  trade  was  carried  on  after  the  dissolution  (as  it  had  sBam.&C» 
been  before)  by  such  partner  only,  and  the  whole  stock  and  ^^^* 
effects  remained  in  bis  hands  until  and  at  the  time  of  the 
bankruptcy,  by  agreement  with  his  former  partner;  it  was  de- 
cided that  the  share  of  the  other  partner  passed  to  the  assignees 
under  the  bankruptcy,  as  being  in  the  possession,  order,  and 
controul  of  the  bankrupt. 

As  the  possession  must  be  with  consent  of  the  true  owner,  Viner  y« 
the  property  of  infants,  who  are  incapable  of  consenting,  is  not  Cadell,  ^E^p. 
within  the  statute.  **    * 

Where  stock  was  mortgaged  and  was  afterwards  transferred  ^parte  Rich- 
by  the  accountant  general  to  the  mortgagor  without  privity  of  ^^^  °'  Buck, 
the  mortgagee,  it  was  held  hot  to  pass  to  the  assignees  of  the 
mortgagor  on  his  bankruptcy. 

But  where  a  trustee  contracted  to  sell  and  let  the  purchaser  ^'  ^^. 
into  possession,  the  property  was  held  to  pass  under  the  pur-  f?:®»  uuck, 
chaser's  bankruptcy,  the  trustee  being  the  "  true  owner"  within 
the  meaning  of  the  statute.  || 

The  assignment  will  not  pass  goods  which  the  bankrupt  hath  Garret  v. 
possession  of  as  factor,  though  he  act  upon  a  del  credere  com-  Sj  p"'^ 
mission.  (6th  edit.}* 

Godfrey  v.  Furzo,  I  P.  Wms.  1 85.  Ex  parte  Dumas,  S  Ves.  586.  1  Atk.  23  2  ScrimEhire  ▼. 
Alderton,  2Stra.  1182*  Escott  v.  Milward,  Sittings  after  Mich.  1783.  Co.  Bankrupt  Lawi, 
ASe,  457.    IIDelaunay  ▼.  Barker,  3  Stark.R.  539.    Taylor  ▼.  Plumer,  3  Maule  &  S.  562.|| 

put 


63t  BANKRUPT.     ^^  A      .    v.     m 

Liyestiy  t.  |Bdt  gioods  >irhteb  ikkb  titaliMf^  hhi^^polf  AtoorMMiti  <ire 

Hood^sGunp.  not  in  bis  posieMioii  as  fiM^tor,  aod  peA  ondair^-tlte  ^MigMMBBt^ 

Bray,  8  Taunt,  return  the  evening  before  bis  bankruptcfy  tandt  id  flict<  oetar 
R.  7(>.  1  Moo.  unpacked  tbenii  and  his  shop  was  shut  next  morning  and  never 
519.  S.C.         re-opened,  it  was  held  that  they  did  not  pass  to  the  assiffnees.! 
n.  ^^^  '^^^  tfpm  th^^ane  tirindple^  tfaeaisyiltMhtWiU^ti^  |^^  tfils 

Dumas,  2  Vet.  or  goods  sent  to  a  tnadsr  to^  tie  ap|rii«d'4o  ^i^arUcular  purpose. 

580.  1  Atk.  932.  Expmrtg  Emery,  2  Ves.  674.  Godfrey  ▼.  Funo»  3  P.  Wmt,  185.  lyAonila 
V.  Lambert,  AmbL  099.  Est  paHit  Clam,  acid  Jbr  pmtetoa^  cftad.iB^iiea^ii^M»tV*f  MIT 
250.  Zink  V.  Waller,  2  Black.  R.  1 154.  Took?  y.  HoUingMti^  5  Term  E.  215.  QBent  ^ 
Puller,  5  Term  R«  494.   Bolton  ▼,  Puller,  \  Bos.  &  Pull.  5S9.|| 


<l        .  -lO 


.       p  fAnd  if  bills  not  due,  thongk  indocsed^pmipaidiby  aiMftOfiM»> 

Sn^9Ea«r  ^^  banker,  tke  properly  renuma  inth«iOadtoner.aiid  tkei  bills 
R.  12.  Thonp-  do  not  fidi  within  the  atatnte,  sitiaB  thsifaaabec isfCaaaiderediiis^ii 
son  V.  Giles,  TadOF  to  receive  payment  of  the  bills,  unless,  iadeeil^^  thei  b^gkfr 
^  ^^^^^tu  ^^"^  ^^^  ^^  authority,  either  express  or  impliet^  haok  iha  €/»^^ 
WakefidiT'^  tomar  to  treat  them  as  cash^  ..•....,.. 

Bank,  1  Rose,  258, 24a.    19Ves.S5. 

2  Bam.  ft  C-  But  indorsement  is  considered  primAJkcit  evidence  iof  the  bQIs 
229.  Bolbod  y^^  ducomUed  by  ch«  banker^  and  ifdiBeottBtod,  ithe  ^opei^ 
1  r/Tmop*  ^  changed,  and  they  patt  with  the  r«st  to  the  asalgfiie^    ^ 

271.    lRose|^243. 

B»  fmrie  Bills  not  due,  and  entered  short,  remain  tbe  property  dt  tfie . 

il^ir^ss.     PM^^roer:  aliter  if  paid  in  and  treated  as  co^  .  'i   . 

/i.23^  isVes.  tea.  ^^  -     . 

Thompson  v.        And  if  they  are  ent^^  as  UliSi  they  remain  the  pcffier^  <at 
GUes,  «t^fa;    ^  customer,  although  he  may  biite«p0in9ii4iQi9k  Ui  d«ie9fPi|i4ie 
1  Do^n,  432.  bankers  to  the  amount  of  4Jiem,  if  the  onsh-^fatalijipaf  M  i%fr^HW^; 
eiieq.    '        of  the  customer  at  the  baaknipccy«|  *  •.   .   ^        ,  /  •  v 

Howard  v.  "^^  assignment  wSl  not  pasa^  goods  whkh  tfa^  baokrHS^-ipay. 

Jemmett,'       be  possessed  of  as  executor  or  administrator.  ^    vr<  t  a. 

5  Burr.  1969.  Ex  parte  Ellis,  1  Atk.  101.  Espmie  Manila  1  Atk.  t  A  But  tf  ^faadkr  ii 
made  eaeeutar  and  residuary  legatee,  and  belbi«  his  bankruptcy  oolleets  in  eoough^df  the  tes- 
talor^s  eftets  to  pay  debts  and  particular  Icgadei^  and  the  remainder  of  the  aaiets  ia  iMedl* 
lected;  thoogh  the  asstgneti  m  law  would  not  be  entitled  to  get  it  in,  because  the  bonknipt 
has  it  in  auter  droU  as  executor,  yet  the  astigneei  under  the  comwiMiofi^  notwithstandiiy.^lie 
legal  interest  Is  not  vested  in  them,  may,  by  the  aid  of  the  Court  of  Chancery,  get  In  0ie  assets 
in  the  name  of  the  executor.  Per  Lord  Hareaurft  ia  JSrparfr  Rstler,  l  Atk.  219.'  Amhi.  74. 
S.C.  As  courts  of  law  now  take  notice  of  a  tnist»  iha  asffawf^Ja  ZawwoaU  be-  awHtiBd 
Winch  V.  Keeley,  1  Term  R.  6 1 9.  fiLdLHardwick^s  worik,  1  At£.  9  la.  aee^  <*  tbedmaoM  wppid 
nd  m  law  be  entitled/*  ftc,  and  not  the  assigneeg  m  law  would  not  be  endtled,  whidn  tfikes 
the  above  passage  clear.  Winch  v.  Keeley  decided,  that  the  s»lgnof  of  a  bond  tt^bt  fife  m 
his  own  name  for  the  benefit  of  the  asd^iea  notwithstanding  his  bankraptey,  nnce  the  court 
would  take  notice  that  he  was  a  trustee  for  the  assignee.  See  Joy  v.  yampb^^  1'  Scfao. 
&C.  32S.I 

Fox  V.  Fisher       1^^  where  the  party  entitled  to  take  out  administration  sm^. 

3  fktn.A  A.  lects  to  do  so^  and  remains  in  possession  of  tfaepgoods  tbt «  nmn^ 
135,  ber  of  years,  and  then  becomes  bankrupt,  the  goods  wiUftaatf  So 

the  assignees.  I  *    '  <^'* 

Winch  V.  C'^*  asaigiiiaeBt  will  not  pass  a  debt  wU(d»  t|mhBnkanpijliiidp 

Keeley,  iTerm  |)reviously  aoaigncd  to  another  person  i  ibp  in  .*aiBcii  oiSQ^dha.  Jh » 

mere 


( ' 


(H)  Of  the  Relation  ta  tifi  Aot  gjf  Bankruptcjf,  ^x.  fiftS . 

iMre  trwtee^  and  the  debta  wliieb  w^  mmgofilA^  fafjr  lbs  9ttti|te  R-6i9,  |Scr^i 
•jtt  thMi^  wJiksh  M»  for /i&^  2€««^  i^  ^  :     wl^'^oi?' 

CWperita*  y;  Maht(41;  9  Boc  ft'MI.  40.   CMldM^iM  ¥.  MMlweB,  tlklAide  &&  $26. ;  |up4  Aft^^' 
79tbiect.of6GL44  G<]&|  '•  '    ,     !■»     •    hT-,,.. 

11(H)  Of  the  RelAtiop  to  the  Act  of  BaBkraptoy;  iiad 

how  ik*  it  is  qtialifi6d.4 

n^HE  assigiiees  have  an  interest  in  the  bankrupt's  estate  iix>m  gb^.  239J   ' 

the  very  act  of  baokniptcy,  so  4s  to  avoid  all  mesne  acts  done  Sid.  sfst. ' 
by  the  bankrupt  during  that  time,  and  the  issuing  out  of  tbe  ^^^  ^^i- . 
GOOimissiDn ;  and  the  plivily  of  contract  between  3ie  Irankrmt  ^ai^L^^  '^ 
and  his  creditors  being  firora  that  time  transferred  to  ue  hoidm^ibst  > 
aseigneesy  Ihqr  have  the  same  r^t  as  an  adminiatratinv  who  has  befpseaa  sc- 
a  praperty  front  tbe  death  of  tbe  intestate^  and  may  dechne^^^'W^*  " 
gmi^j  nt  de  iHmU  sm^pr^iU.  SS^W 

foch  a  property  for  which  he  raay  maintain  an  actSon.  Sslk.  IDS.  If  apoa-'a  capiat  a4  wM^i 
fteiemhm  tbe  money  it  levied,  and  after  the  plaintiff  becomes  a  bankrupt  nod  the  moneyii 
asBgijed  b^re  tbe  return  of  tbe  writ,  this  aaaifliiment  is  void;  for  being  in  the  hands  of  the 
sherUrit  k  ^[uiui  in  ctatoSA  legU^  and  not  the  oankrupt's  money  before  H  Is  paid  binS.  Grt>. 
Car.  169.'  176.  If  the  eonnsofy  after  the  attttU^  and  before  the  Mberaie,  beooases  a  bankrupt, 
and  the  goods  are  delifeeed  upon  the  Sberatt^  and  a  oommianon  is  after  ^en  out,  /ke,  thc^ ' 
cannot  1^  soldi  for  by  the  ejpieni  they  were  in  cnttoUd  legit ;  and  it  was  not  in  the  |k)wer  of 
tbe  conusor  by  any  subsequent  act,  to  destroy  the  effect  of  the  exieni*  Cro.  Car.  14S.  Sir 
W.  Jones,  SOS.  S.  C.  If  (between  the  act  of  bankruptcy  and  before  assigmoent,  the  goads  of 
the  bankrupt  are  seized  and  in  the  officer's  hands  for  the  debt  of  the  king,  it  seems  that  thata 
foods  cannot  be  assigned;  fiir  the  king's  title  and  dmt  of  a  subject's  commencing  as  the  same 
time^  the  king  shall  be  preferred;  beiides  the  king  cannot  come  in  as  a  creditor  under, 
the  statute.  Salk«  lOS.  pi.  9.  lOS.  [S  Stra.  97S.  put  be  is  bound  by  an  actual  assignment. 
SShow.4Sl.] 

The  crown  is  not  bound  bv  the  acti  relating  to  bankrupts,  not  Co.  Bankrqpt 
being  named  in  them ;  therefore  an  extent  served  upon  tne  pro^  j^^  ^^- 
perty  of  the  bankrupt  will  bind  from  tbe  teste  of  the  writ^  and  Hals^  Sr 
till  actual  assignment  by  tbe  commissioners;  but  the  king  is  W.Jones  it 
bound  by  an  actual  assignment^  because  the  property  is  men  sot.  Rex  r* 
absolutely  transferred  to  a  third  perwm.  SfiTa^**" 

Bewdky,  in  the  Exchequer,  J^  17S4.   2  Show.  480.  Lecbmere  v.  ThorQi)|ghgood,  aM«L 
S3«,  Uomb,  193.   R^rke  ▼.  Df^rell}  4  Term  R.  408. 

One  became  indebted  to  the  crown»  and  a  commission  of  Psrk.  R.  is^. 
bankrupt  was  sued  out  against  him»  and  an  assignment  made  of  s  Show.  40. 
his  effects ;  and  an  extent  issued  from  the  crown,  tested  the  day  fbl'^^J^^^ 
of  the  dste  of  tbe  assignment,  and  the  crown  was  preferred.  wo  Jd  not  now 

enquire  which  was  first,  the  execution  of  the  assignment  or  the  issuing  the  extent  ?  See  as  to 
fraction  of  a  day.  8  Bom.  &  A.  586.:  and  see  3  Surk.  73.  •  When  an  extent  is  apprebended 
the  commission  should  be  sealed  with  all  despatch^  in  order  that  a  provisional  asngnihent  may  ^ 
be  executed  to  bar  the  crown  process.  Lora  Eidon  did  not  complain  of  bdng  called  up  in  ' 
the  middle  of  the  night  for  this  pnipose.  Wydown*s  ease^  14  Ves.  88.  As  to  extents  in  aid 
and  the  rtstriotiona  aow  put  upon  then,  seS  57  O.  Sw  c.  117.  S  Mea,  SS5.  647.;.  and  sob 
^G.4.c3a$i.   lDesoon,4984 

The  land-tax  iMBwy  in  the  hands  of  ooUeofaNCB  ia  a  debt  to  the  Brassey  T.  • 
king^  but  the  warrant  of  the  commissioners  of  the  land-taat  is  not  '^P^'f^ 
equal  to  an  extent,  so  as  to  land  tbe  goods  from  the  date,  but  >s^^^^- 
uatU  asaignwiPt  the  proptf^  is  iq  the  banknip^  and  tha  iand^ 

tax 


<)36  BA'NKRUPT. 

tax  commissioners'  warrant  executed  before  tfie  assignment  will 

create  a  lien  upon  such  a  seizure,  therefore  all  the  assignees' 

rkrht  is  to  redeem  the  goods  which  are  in  the  hands  of  the  com* 

niissioners  of  the  land-tax  for  that  purpose. 

Stacy  v.Hulse       -^  candle-maker,  in  arrear  for  the  single  duties,  becoming 

Dougl.  395.    '  bankrupt,  and  convicted  for  nonpayment  alter  the  assignment  of 

Attorney-        his  effects,  the  double  duties  are  a  lien  upon  the  candles,  utensils, 

General  V.        ^j^j  materials  in  the  hands  of  his  assignees,  and  they  may  be 

oenior*  icex  v»  j  •  ^     •     j 

Fowler, Dougl.  distramed. 

400.    IJSeeAusteny.  Whitehead,  6  Term  R.  436.    /vi  re  Day,  1  M'Clel.  984.|| 

Barwell  V.  [Where  a  trader  commits  an  act  of  bankruptcy  by  lying  in 

^*'^^.^  ^^'    prison  for  two  months,  it  relates  to  the  first  day  of  his  surrender, 

Leith  s'^erm   SO  as  to  overreach  all  intermediate  transactions.] 

R.  141.    HBat  under  the  new  act  6  G.  4.  c.  16.  §  5.  the  act  of  bankruptcy  does  not  relate  to 

the  first  day  of  the  imprisonment.    Moser  v.  Newman,  6  Bing.  556.     Higgins  v.  M'Adam, 

5  Young  &  J.  l.|| 

Clarke  v.  Where  the  act  of  bankruptcy  was  comnutted  by  the  baQk<^ 

Ryal,  1  Black,  rupt's  lying  in  gaol  two  months,  and  in  the  interval^  •  befave  ife 
R-  642.  ,5^35  completed,  the  sheriff  paid  money  which  he  had  lerried 

under  an  execution  against  the  bankrupt  to  the  plaintiflt*  ii^  the 
action,  the  court  would  not  assist  the  assignees  upon  motion. 
Coles  ▼.  R4>-  il  Where  a  payment  is  made  by  a  debtor  to  a  trackr  in  prison^ 
bins,  3  Campj  if  the  party  has  notice  of  that  fact,  and  if  the  requisite  imprisoiH 
'**• .  ^!^  ment  is  afterwards  completed,  the  payment  is  not  protected,  but 
new  act  snch  ^^  ^  protected  if  the  debtor  had  no  notice  of  the  imprisoomeat 
payment  would  be  good^  as  being  made  hefore  the  act  nf  bankruptcy ;  see  Moser  f.  Newman-, 
atipM. 

Thompson  v.  A  payment  by  a  bankrupt  in  prison  is  protected  where  the 
B^tsoii,  party  receiving  it  gives  up  to  the  bankrupt  papers  on  which  he 

.  ^'    *         had  a  lien.  * 

Thomas  ^De-  The  courts  will  notice  a  fraction  of  a  day,  and  therefore,  where 
&/f^86.*  ai^  *"  execution  is  levied  on  a  trader's  goods  and  on  the  sanie  day 
see  3  Stark,  at  a  subsequent  hour  he  goes  to  prison  and  remains  in  prison  two 
Ca.  75.  months,  the  act  of  bankruptcy  does  not  over-reach  the  execution. 

Ex  parte  The  relation  to  the  act  of  bankruptcy  cannot  be  carried  back 

^R^*'V  beyond  the  accruing  of  the  petitioning  creditor's  debt,  as  the 

See  6^.4]     '  assignees  cannot  avail  themselves  of  an  act  of  bankruptcy  pre- 
G.  16.  §  18.       cedent  to  it  without  destroying  their  title  as  assignees.  || 
(a)  1  Jac.  1.  [As  this  relation  to  the  act  of  bankruptcy  occasionally  induceth 

c.  15.  §14.  very  great  hardship  upon  parties,  it  meeteth  with  but  little  en- 
^*\q^  i*i4*'  couragement  from  the  courts.  The  legislature  too  hath  inter* 
(c)  19G.  s.'  posed,  and  provided  that  it  shall  not  extend  to  the  prejudice  of 
c.  3?.  §  1,  any  debtor  of  the  bankrupt  (a),  who  pays  his  debt  to  the  bank- 
There  IS  no  rupt  truly  and  honiijide  before  he  shall  understand  or  know  that 
difference  j^^  jg  become  a  bankrupt ;  or  to  purchasers  for  valuable  consi* 
actual  pay.  deration  (i),  unless  the  commission  shall  be  sued  out  within  five 
mentofmoney  Years  after  the  act  of  bankruptcy  ;  or  to  payments  for  goods  or 
in  satisfaction  bills  of  exchange  bon&Jide  made  by  the  bankrupt  in  the  course 
indoK^*'billl  ^^^^^  (^^»  without  the  creditor's  knowing  that  he  is  become 
of  exchange,      bankrupt,  or  in  insolvent  circumstances*] 

I»ro?ided  there  be  no  notice,  and  the  money  be  received  00  them  before  the  commission  of 

bankruptcy 


(H)  Of  the  Relation  to  th  Act  of  Bankruptcy,  (^r.  637 

bfinkniptcy  issues.  Hawkins  v.  Penfold,  2  Ves.  550.  ||The  eiving  oF  goods,  or  a  bill  of  ex^ 
change  in  payment  for  eoods,  is  a  payment  protected,  though  the  bill  i«  paid  after  notice  of 
an  act  of  banknptcy.  Wilktns  v.  Casey,  7  Term  R.  71 1.  So  also  a  bond  JUle  payment  for 
goods  purchased  after  a  secret  act  of  bankruptcy.  Cash  v.  Young,  9  Bam.  Ar  C.  415.;  but  an 
advance  of  money  by  a  factor  on  security  of  goods  is  not  a  payment  protected.  Copelund  r. 
Stein,  8  Term  R.  199. ;  nor  where  goods  are  taken  of  a  trader  on  sale  and  return  after  a  secret 
act  of  bankruptcy,  can  thc^  be  retained  on  the  ground  oFa  set-off  of  a  prior  debt  due  from  the 
bankrupt  to  tne  part^  takmg  them.  Hurst  v.  Gwennap,  2  Stark.  Ca.  306.  And  a  payment  by 
a  party  not  actually  indebted  at  the  time  to  the  bankrupt  has  been  held  bad,  though  in  anti- 
cipation  of  goods  previously  ordered  of  the  bankrupt.  Bishop  v.  Crawshay,  5  Barn.  &  C.  415. ; 
but  qucere  whether  this  would  not  be  good  under  the  §  82.  ot  the  new  act  ?  As  to  payments  by 
partneri,  see  post,  A  payment  to  a  carrier  by  the  bankrupt  for  carriage  of  gooos,  was  held 
not  protected  by  the  19  G.  s.  c.  52.  §  1.  Bradley  v.  Clark,  5  Term  R.  197.  And  so  also  a  bill 
of  exchange  given  by  a  bankrupt  after  an  act  of  bankruptcy,  in  oayment  of  damages  recovered 
against  him  before  the  bankruptcy.  Pinkerton  v.  Marshal,  2  H.'Black.  334.  But  these  two 
last  payments  would  now  be  protected  by  the  more  general  words  of  the  82d  section  of 

6  G.  4.  c.  16.  However,  it  must  still  be  a  bondjide  payment,  not  for  instaoee  a  payment  for 
goods  before  they  are  delivered,  per  Batfletf  J.  3  Barn.  5c  C.  416. ;  nor,  perhaps,  a  payment  by 
weekly  instalments  for  goods  previously  delivered  to  the  bankrupt.  Bolton  y.  Jaoer,  1  Ry.  & 
Moo.  265.11  Payment  by  the  acceptor  of  a  bill,  after  time  eiven  him  by  the  holder  on  con- 
dition of  allowing  interest,  is  not  a  payment  in  the  course  of  trade,  and  of  course  not  pro* 
tected  against  a  secret  act  of  bankruptcy.  Vernon  v.  Hall,  2  Term  R.  648.  A  banker  is 
afieoced  by  notiee  equally  with  other  persons;  and  if  In  rach  case  he  pays  the  drafl  of  a  trader 
keeping  cash  with  htm,  he  is  liable  to  pay  it  oyer  again  to  the  assigneeSb  Vcmon  y.  Hankey, 
2  Term  R,  1 13.  3  Bro.  Ch.  R.  313.  But  the  asbignees  having  recovered  the  money  from  the 
banker,  cannot  compel  the  creditor  to  whom  the  bankrupt  paid  it  to  refund.  Vernon  v.  Han- 
son, 2  Term  R.  287.  If  a  person  borrows  money,  and  repays  it  after*  a  secret  act  of  bankruptcy 
tbii,  though  not  a  pByment  in  the  course  of  trade,  will  yet  be  allewedi  fbr  the  loin  being 
reniiidf  it  will  be  considered  as  never  borrowed.  E*  pmrie  Coogalton,  S  Bro.  Chan.  R.  47. 
IjSo  where  a  parUr  lent  to  a  bankrupt  during  his  imnrisonment  money  to  settle  with  his  cre- 
ditors, and  the  object  failing  the  money  was  repaid,  tbe  repayment  was  protected.  Toovey  y. 
Milne,  2  Bam.  &  A.  483.  Money  in  dispute  was  depositea  by  a  bankrupt  in  the  hands  of 
■o  arbitcator  who  was  to  decide  to  whom  it  belonged,  and  he,  before  tbe  cooimitslon,  and 
without  notice  of  any  act  of  bankruptcy,  paid  it  to  the  person  whom  he  thoaght  entitled.  It 
was  held  that  the  assignees  could  not  recover  it  from  the  arbitrator.    Tope  y.  Nicholls^ 

7  Bam.  &  C.  101. ;  and  see  4  Taunt.  198.|| 

||By  the  46  G.  3.  c.l35.  $  1.  and  the  49  G.  3.  c.  121.  §  2.  all  46  G.  3.  c.i35. 
conveyances  by,  all  payments  to,  and  all  contracts  and  other  §  i-  49  G.  5. 
dealings  and  transactions  by  and  with  the  bankrupt,  and  all  exe-  ^'  ^^''  ^  ^* 
cutions  and  attachments  two  months  before  a  commission,  were 
declared  valid,  provided  the  party  had  no  notice  of  an  act  of 
bankruptcy,  or  that  the  trader  was  in  insolvent  circumstances ; 
and  by  the  56  G.  3.  c.  137.  $  1*  a  delivery  of  goods  or  effects 
without  notice  of  an  act  of  bankruptcy  was  protected. 

The  6  G.  4.  c.  16.  which  has  repealed  the  former  statutes,  ^Cr.4.  c.i6. 
has  re-enacted,  altered,  and  extended  their  provisions.     By  the 
81st  section  (which  re-enacts  the  46  G.  3.  c.  135.  §  1.  and  49  G.  3. 
c.  121.  $  2.)  all  conveyances  by,  and  all  contracts,  dealings,  and 
transactions  by  and  with  any  bankrupt  btma  fide  entered  into 
more  than  two  calendar  months  before  the  commission  (a),  and  all  (a) See  1  Moo. 
executions  and  attachments  ban&Jide  executed  and  levied  more  ^.  ^^Ik.  137. 
than  two  months  before  the  commission,  shall  be  valid  not-  ^^®»^^i«*5i» 
withstanding  any  prior  act  of  bankruptcy,  provided  the  person 
dealing,  S^c,  had  no  notice  of  any  prior  act  of  bankruptcy :  {b)  (*)  This  proyi- 
provided  that  where  a   commission  is  superseded  and  another  "®°  ^  °®^' 
commission  issued,  no  such  conveyance,  contract,  S^c,  shall  be 
valid   unless   made,  entered   into,  Sfc.  more  than  two  months 
before  the  first  commission. 

By 
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(^}Tk»,fmHs4M  *'-'B;^  J:S2i  9c  is.efiactia,  a\1  payineirti  redfy^imd  B&ndjde  made 
*f  ttSfc^'*'^  by^  any  bankrupt  to  any  credifor  (^),  (not  being  a  fraudulent  prc- 
19  G.  9.'^(J'fe9.  &i'6i^ce}»  <uid  all  payments  hand  fide  nuade  to  any  bankrupt  before 
§  iA.'are  here  the  date  and  issuing  of  the  conmiittiDn  ^U  be  valid;  notwith- 
pmioed;  ,md  standing  any  prior  act  of  bankruptcy,  provided  the  person  to 
£r  the*€*G^   dealing  had  not  notice  of  any  act  of  bankruptcy. 

e.  16.  ii  in  aU  cases  notice  of  on  a?I  ofhamkrwp^y^  so  that  it  is  now  nnaecesiaiy  to  CoosiJier  die 
cases  as  to  aotice  of  iiisolvefit  dnnimstaneesy  or  of  stopping  paymeDt.  Where  A,  pordiased 
» libnry  of  A  after  an  ad  ef  bMikmaitcf  hj  B.  of  wtich  if.  was  igooraot,  it  was  Mil  the 
aMgnees  oould  n#l  recover  the  valve  of  the  books  withoot  et  least  tendering  the  pricep  since 
the  payment  by  A,  was-  yalid.  undler  the  89d  section.  iHi  t.  Parndl,  9  Bam.  6c  C  45. 
jW.MiAr  Carter  ▼.  Breton^  S  Buie.  617.  The  elaase  extends  to  fmvments  doiUlJIde  made  before 
the  act  took  eflhcc  Churchul  ▼.  Ckiease,  5  BRoff.  177.  Temngton  ▼.  Hargreares,  si.  4ao. 
A  pajmcat  made  by  a  partner  who  has  eommitfed  an  act  of  bankruptcy  of  a  partnership  debt 
due  flNNn  the  firm  before  the  act  of  hankruptcv,  is  not  good,  if  the  creditor  reeeiyiog  it  has 
noiiee  of  the  partner's-  act  of  bankruptcy.  Craven  v.  Edmonson^  $  Buu.  734.  Where  the 
haohnipc  after  a  secret  act  of  bankruptcy  bought  on  credit  and  sold  for  ready  money,  at 
unduly  losr  prices,  the  purchasers  were  held  not  protected  uader  the  9dd  secdon,  nniess  the 
purchasei.wa*  in  the  m§ual  ctmne  of  busmess.    Ward  r.  Clarke^  1  Moo.  dt  Mat  497. 

§  8^  By  $  88.  the  iaiuing  of  a  eommission,  if  the  adfudicatioii  be 

notified  in  the  London  Qaxette^  and  the  person  to  be  aflfocted 
may  reasonably  be  presumed  to  have  seen  the  same,  shall  be 
deeitied  notice  of  an  act  of  bankruptcy. 

$  84.  By  $  84.  no  peraon  or  body,  ifc.  having  moneyt  floods,  wares^ 

4"^.  belonging  to  anv  bankrupl^  shall  be  eadangered  by^payaent 
or  ddhrery  to  the  bankrupt  without  notice  of  an  act  of  bank- 
ruptcy. 

§  85.  By  $  85k  notice  to  the  agent  of  a  corporate  body  shall  be 

notice  to  the  body. 

i  86.  Bv  {  86.  no  purchaser  fbr^  valuable  consideration,  where  the 

Eurchaser  had  notice  of  an  act  of  bankruptcy,  shall  be  impeached 
y  reason  thereof,  unless  the  commission  be  sued  out  within 
hi'dve  calendar  months  after  such  act  of  bankruptcy. 
4  87.  ^y  $  ^7.  no  title  to  any  real  or  personal  estate  sold  under  any 

commission  shall  be  impeached  by  the  bankrupt  or  any  daiming 
under  him,  in  respect  of  any  defect  in  the  proceedings,  unless  the 
bankrupt  has  commenced  proceedings  to  superseoe  such  com- 
mission within  twelve  months  from  die  issuing  thereof.  | 
Foster  v.  [The  relation  operates  only  on  voluntary  payments  with  notice ; 

AUenso^         ^q^  jf  ^^  debtor  pays  the  debt  in  consequence  of  a  judgment  at 

sTennR.479.  i  _    .•  •  ^       ^  ^\.  z.  "j  *•        i 

{Fuller  ▼.         '^^*  ^^  assignees  cannot  recover  the  money  a  second  time.j 
Kbson,  9  Cox,  24.   Puckell  v.  Down,  5  Camp.  Ca.  131.    Qm.  Whether  a  payment  oa  ju4|- 
ment  by  defiuilt  is  protected?    See  8  Christ.  B.  L.  600. ;  and  see  1  Will.  4.  c.  7.  $  7.  whidi 
takes  judgment  Iqr  defittdt  in  adyerse  suits  out  of  the  operation  of  the  losdi  seecioii ;  and  see 
an^4 

Ste?enson  v.         |So  also  payment  of  rent  to  a  landlord  who  ia  about  a  diaCrein 
C^^^2oo^  ^'   ^  ^  payment  protected  by  the  statute,  though  after  an  act  of 
M^vor ;.         bankruptcy. 
Croome,  1  Bing-  R.261. 

Windham  v.         But  a  debtor  of  the  bankrupt  is  not  warranted  in  pitying  funds 
1  Stork!?J.P.C.  ^^  ^^  bankrupt  on  a  mere  attachment  in  the  mayor's  court 
147.^  andsU'  before  judgment  II 
HovU  v.  Browning,  7  East,  154. 

[It 


(H)  Of  the  RelatifH^tfi{f^/lp^s^Banhuptcy,  ^c  ftSO 

.4le^ep^v^  m  some  formal  avcuin^ta^qe.,    IF  tberetbr&a^ tracer  Pasley, sTerm 
.^iff^  igoods  at  sea^  and  at  tho;  aaov^  time  undertakes  to  indorse  R.  4s5. 

5nd  deliver  the  bill  of  ladiiig  as  soon  «w  he  receives  \X,  tie  in-  ^^^  like  law 
or^e^ieptif^Ul^good,  thoug^i.aii  act  of  Wkruplcy  be  com-  d*o^;j,'^n^;f 
mitted  belbre  It  ^  piadie.}  .  a  Wll  of  ex- 

change in  parsnance  of  a  prior  agreement.  Smith  ▼.  Pickering,  Espin.  Ni.  Pri.  30.  |[See 
Waiiliis  V.  Mui!^  2  Jae.  9c  WbIIl  997.|| 

If  B,Jleri  Jbcias  is  taken  out,  and  indorsed  accerding  to  tbe  3 Lev.  69.  isi. 
statute^  and  delivered  to  the  sheriflP,  and  after,  tbe  sanM  day,  the  See  ocv.  i  p. 
defendant  become?  a  bankrupt,  and  the  sheriff  levies  400/.  of  the  jv^f'-pif^'  P^* 
goods  of  tbe  defendant,  and  pays  it  to  tbe  plaintiff;  yet  the  not  within  ^'^ 
conHniasiooers  may  assign  these  goods  RotwiiksfiandiBgy^vw;  finv  9\  Jbc.  i.  c.is. 
by  the  deHvepy  of  tbe  writ  to  the  sheriff,  tbe  goods  are  bound  iir  §  ^0  llSect. 
tto  other  manner  than  before  the  statute  they  were  bound  fmm  ^^f^^^^  9'*' 
l|ie  teste  oS  tbe  writ;*  and  by  the  delivery  of  tbe  writ  the  execu*  I'wili.  ^lc.^.^ 
tion  la-notseMrad  or'exeouledi(a)      *  $^*ll  ' 

[It  ^eeinetb  to  have,  been  fbrmeriy  {b)  very  mncb  doubted,,  {b)  See  Baily 

wh^er  the  assignees  could  maintain  any  action  against  an  officer-  v.  Bunning^ 

If  1^4^  ^^^  goods  of  a  bankrupt  iit  execution  after  an  act  of  bank-  |  g.^^* '  ^^- 

ruptcy,  and  before  the  issuing  of  tbe  commission  ;  but  it  is- now  ^  jli^ifloo 

$e^^^(f  j^<tbat  tbe  assignees  may  in  such  case  bring  trover  ag^nst  S.  C.  * 

hi^.too^H  the  relation,  shall  not  operate  so  as  to  make  him  a  (^)  Cooper  t. 

trespaaser.(^)    11  And  trover  seems  to  lie  though  the  sheriff  seize,  ?^*"^'«,^"^' 

ti         1  ai_  \    c  \o  ,      .  y  20.    1  Black, 

sell,  and  pay  over  the  money  before  a  commissu>n  issues.  \e)\       j^^  65.  a  C. 

(£)',H^  wjH  be  be  a  tMip8iser,,thoti£h  be  sell  after  notioe  from  the  provisiona]  assignee. 
Smith  ▼.  Mlles^  l'  Term  R.  475.  J|See  Wyatt  v.  BladeSy.S  Camp.  Ca.  395.  Stead  v.  Gascoigne, 
8  Taunt.  537.  (e)  Potter  ▼.  Starkie,  cited  4  Maule  &  S.  260.  And  as  to  the  protection  which 
tbe  courts  will'i^ve  to  the  sherifT,  see  Burr.  37.  Macgre^or'v.  Birch,  4Tauht,  586.  King  v. 
firidfei,  L  Moo.  43.   7  Taunt.  4»4b   Bnrr  v.  Freetby^  1  •  Bing}  R;  7  i*||) 

I  And  the  assignees  may  also  bring  trover  against  the  exe-  Menham  y. 
cution  creditor  suing,  if  he  makes  himself  a  party  to  the  con-  f  ^]??"I?^ 
version,  as  by  giving  a  bond  to  the  sheriff,  or  by  accompanying  ^^^ 
the  officer  in  levying.  ||; 

[Apurchaser  for  a  valuable  consideration^  without  notice  of  aa  Akerry ▼.  Wn-> 
act  ofl)%nkruptcy^  shall  not  be  obliged  in  equity,  to  discover  any.  Ham^  s  Vem. 
thmg  th»t  may  tend  to  deprive  him.  of  a  legal  title;  but  every  ^.q^^q 
advantage  shall  be  left  him  to  defend' bimselE     Indeed  where  a  tenip.lUib.65. 
commissibp  is  actually  taken,  out,  the  case  is  very  different,  Wilker  t.  ' 
because  that  is.  a  public  act,  which  all  are  bound  to  notice  (a);  B^^ngton, 
but  an  act  of  bankruptcy  may  be  so  secret  as  to  be  impossible  to  n^^?^  ^^^' 
be,knowiul  Touchetti 

1  Eden,  1 58.  And  as  to  a  mortgagee's  right  to  tack  further  advances  made  after  a  secret  act 
of  bankruptcVii  see  Ex  parte  Herbert,  13  \^.  183.  Hitchcock  v.  Sedgwick,  2  Vem.  156.  Eden's 
Bf  liL  154;  Stigden  V.  &  P.  721:  (n)  By  6  (S.  4.  c.  19.  ^SS.,  the  issuing  a  commisnon  is  only 
notice  if  an  actof  bankruptcy  has  been  actually  committed;  and  if  the  adjudication  is  published 
in  the  London  Oazettef  and  the  party  to  be  arocted  may  reasonably  be  presumed  to  hare  seen 
the  same.  And  it  was  decided  in  Sowerby  v.  Brook,  4  Barn.  8c  Aid.  523.,  that  the  issuing  a 
commission  is  not  notice  independent  of  statutory  enactment.|| 
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tberein.l) 

Cro.  Car.  187.  'T'HOUGH  the  bankrupt's  estate  is  transferred  to  the  as- 
lones,  225.  signees,  yet  must  they  pursue  the  same  remedies  for  the  re-^ 

of  liw^lay*^'^  covery  of  it  as  the  bankrupt  himself;  tlierefore  if  a  debt  upon  a 
against  the  simple  contract  due  to  the  bankrupt  is  assigned,  an  action  of  debt 
bankrujit,  it      ivill  not  lie  against  the  executor  of  the  debtor,  but  the  assignee 

lies  against  the  j^ust  brini;  his  action  on  the  case, 
assignee.  Cro.  ° 

Jac.  105. 

Allen,  28,  29.        The  plaintiff  declares  upon  an  assumpsit  for  43/.  Is.,  and  sets 
Stile,  62.  S.C.  forth  an  assignment  of  the  debts  of  the  bankrupt,  mentionaL  in 
t^  yittwtofli  schedtda  coniineti.  predict,  summam  43/.  1a,  and  the  juiy 

(6)  This  case  is  ^^d  he  was  indebted  only  41/.  U.,  which  be  promised,  Sfc.  and 
not  worth  at-  that  the  commissioners  assigned  debitaprcsd.  in  quadam  scAedula 
tending  to  —  continent  prced.  summam  43/.  l5.,  and  if  this  be  the  same  promise, 
msienees  now  (^Q^ludes  for  the  plaintiff;  and  because  the  issue  and  verdict 
roi/v  as  such/  ^^^^  concluded  to  the  promise,  and  the  assignment  not  in 
ivitkout  men-    question,  and  the  statute  giving  the  like  remedy  to  the  assignee 

tioning  any       as  the  bankrupt  had,  it  was  adjudged  for  the  plaintiff.  (&) 
assignment ; 

thev  state  the  cause  of  action  accruing  to  the  bankrupt  before  he  became  such,  the  promise 
in  like  manner ;  and  in  the  breach  allege  the  defendant  has  not  paid  to  the  bankrupt  before  he 
became  such>  nor  to  th6  assignees  since ;  and  conclude  to  the  damage  of  the  assignees. 

Lev.  17.  If  there  be  a  joint  bond  to  A.  and  J5.,  and  A*  become  a  bank- 

Raym.  6,  7»  rupt,  Sfc.  the  assignee  cannot  bring  an  action  alone ;  but  if  as- 

(tfVBut  die  ^ign^  to  B.y  he  fdonemay  bring  an  action,  being  entitled  to  one 

facu  must  ap-  moiety  in  his  own  right,  and  to  the  other  for  the  benefit  of  ere- 

pear  on  the      ditors,  by  virtue  of  uie  assignment,  (a) 
record. 

Carth.  29*  I"  assumpsit  the  plaintiff  declared  as  assignee  under  a  com- 

Bepy  and  mission  of  bankruptcy  awarded  against  J,  5.  who  became  a  bank- 
L***^*  Corob.  rupt,  4rc*'y  and  that  the  defendant  was  indebted  to  the  said  J.  S., 
rLamon  V  ^^'^  ^^^  ^°  demurrer  to  the  declaration  it  was  objected,  that  it 
Lamb,  1  Lutw.  ^^  uncertain,  it  not  being  shewn  how  J,  S.  became  a  bankrupt, 
874.  S.P.  tfiz.  either  by  keeping  close  within  his  house,  by  suffering  him* 
2  Ld.  ^y^*  self  to  be  arrested,  q'C. ;  and  that  in  pleading  simony,  the  par- 
llie^a^ienee  ^c"^^"*  ^^  ^^^^  be  set  forth  :  but  it  was  held  well  enough  in  this 
must  lay  the  CBse,  for  the  statutes  mentioned  the  word  banJcrupt^  but  in  the 
promise  to  be  Statute  against  simony  no  mention  is  made  of  the  word ;  besides, 
made  to  the  in  this  case  the  plaintiff  is  a  stranger  to  the  bankrupt,  and  it 
Ae  contract  cannot  be  presumed  that  it  lies  in  his  knowledge  in  what  manner 
be  prior  to  the  be  became  a  bankrupt 

bankruptcy.  6  Mod.  151.  Stra.  697.  Sec^^  if  subsequent ;  and  therefore,  in  such  case,  thef 
■eed  not  name  themselves  assignees.  Evans  v.  Mann,  Cowp.  569.]  ||Tbomas  v.  Riding, 
1  Rose,  121.  So  in  action  of  covenant  for  rent  accrued  since  the  bankruptcy,  it  is  no  objection 
on  general  demurrer  that  the  title  is  not  set  out.  Parker  v.  Manning,  7  Term  R.  537.||  [If  the 
same  persons  are  assignees  of  A,  and  J7.,  who  were  partners,  but  there  is  no  joint  commission, 
thev  cannot  in  one  action  sue  for  debts  due  to  A.  and  B.  jointly,  and  also  for  debts  due  to 
each  individually.    Hancock  v.  Havward,  3  Term  R.  433.    Streatfield  v.  HalHday,  Id,  779.] 

£)ut  after  verdict  the  defect  is  curecf,  since  it  does  not  appear  under  how  many  commissions 
e  assignees  dcumed.  Ibid.    Vide  Smith  v.  Goddard,  3  Bos.  &  Pull.  469.   The  assignees  under 
a  joint  commission  may  sue  for  demands  due  to  any  of  the  bankrupts,  describing  themselves 

as 
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as  assignees  of  those  to  whom  the  debt  is  due.  Stonehouse  v.  De  Silva,  S  Camp,  399.  Harvey 
▼.  Morgan,  2  Stark.  17.  Where  there  are  separate  commission^  and  different  assignees  under 
each,  in  declaring  for  a  joint  debt  they  must  describe  themselves  as  assignees  of  each  separately. 
Ray  V.  Davis,  s  B.  Moo.  9. ;  and  see  Hog^  v.  Bridges,  Id.  1S2.  8  Saund.  R.  47.  p.  note. 
And  by  the  16th  section  of  6  G.4.  c.  16.,jomt  commissions  may  issue  against  «ofn«  of  several 
partner's.  The  non-joinder  of  a  joint  assignee  as  plaintiff  is  a  ground  of  nonsuit,  and  need  not 
be  pleaded  in  abatement.  Snelgrove  v.  Hunt,  S  Stark.  424.  In  an  action  by  the  provisional 
assignee  the  assignment  by  him  to  the  general  assignees  between  the  writ  and  declaration,  is 
DO  ground  of  nonsuit  on  the  general  issue.  Qu,  If  specially  pleaded.  Page  v.  Bauer, 
4  Barn.  &  A.  345.  In  an  action  by  a  new  assignee  on  a  judgment  obtained  by  a  fonner 
assignee,  it  is  sufficient  to  state  the  removal,  and  that  the  new  assignee  was  duly  appointed. 
Dc  Cosson  V.  Vaughan,  10  East,  61.  Counts  for  money  lent  and  money  paid  bj  plamtifT  as 
assignee,  may  be  joined  with  counts  for  money  had  and  received  to  his  use  as  assignee; 
for  it  maybe  intended  that  the  money  lent  was  the  bimkrupt's  money  which,  under  the  5  6.  2. 
c.  30.  §  38.  (sect.  102.  of  the  6  G.  4.  c.  16.),  the  assignee  might  be  authorized  to  lend. 
Richardson  v.  Griffin,  5  Maule  &  S.  2D4.|| 

[The  assignees  may  bring  either  trover  or  assumpsit  for  money  Hitchin  v. 
received  subsequent  to  the  bankruptcy ;  but  they  cannot  bring  Campbell, 
both ;  and  having  brought  one,  and  proceeded  to  judgment  in  fg^^^^vvils!^ 
that,  it  will  bar  the  other.]  309]  They 

were  formerly  not  allowed  to  maintain  attumptU  in  such  case.   1  Ves.  329.    3  Lev.  191. 

II  They  cannot  bring  trcrver  unless  the  money  proceeds  from  the  King  v.  Leith, 

conversion  of  valuable  property;  in  such  case,  they  can  recover  s Term R.  141. 

in  tracer  the  full  value  of  the  property,  whereas  in  assumpsit  they  h™J^!J,^* 

can  only  recover  the  sum  actually  received  on  the  sale.     And  ii)  4  Term  R.  81 1. 
assumpsit  the  defendant  may  set  off  any  debt  due  to  him  from 
the  bankrupt. 

Tlie  assignees  by  bringing  assumpsit  affirm  the  bankrupt's  con-  ? Sf  I'^'fJ!!^' 

tract,  and  must  stand  in  his  situation  in  all  respects ;  but  by  Busier  v. 

bringing  trover,  they  elect  to  disaffirm  the  bankrupt's  contract.  Carver, 

and  to  stand  on  their  rights  as  assignees.  ^  Stark.  433. 

By  bringing  assumpsit,  however,  tney  only  affirm  the  transaction  Burra  v. 

as  a  valid  sale  on  the  part  of  the  bankrupt,  and  do  not  thereby  ^|!^^1^^> 

let  in  a  setoff  of  a  debt  founded  in  a  fraud  on  the  bankrupt,  and  FRir^.^M»iver 

which  the  defendant  could  not  have  set  off  against  the  bankrupt  i6East,  150. ' 
himself. 

If  tlie  assignees  once  affirm  the  acts  of  a  person  wrongfully  g^JIJJ.^'^^' 

selling  the  bankrupt's  property,  they  cannot  afterwards  treat  him  7  Barn.  &  C. 

as  a  wrongdoer  and  maintain  trover,  310. 

Where  a  bankrupt,  afler  his  bankruptcy,,  drew  a  check  on  Matthew  v. 

his  bankers  ip  favour  of  a  creditor,  to  whom  the  money  was  Sherwell, 

paid,  it  was  holden  that  the  assignees  could  not  recover  the  fnd  see'^^^' 

amount  in  trover  for  the  check  against  the  creditor,  since  the  Walker  v. 

action  proceeded   on    the  ground   that  the  check   was  drawn  I.aing,7Taunt. 

without  authority,  and  worth  nothing,  and,  therefore,  at  all  ^6«»  ij^*^*** 

events,  the  value  of  the  paper  only  could  be  recovered  ;  and  it  Weiu       ^" 

seems  the  plaintiff  must  be  nonsuited  in  such  an  action.  g  Taunt.  S64. 

SB.  Moo.  247* 

Assignees,  like  other  persons,  are  under  the  necessity  of  suing  K^-  ^jj^^^n 

in  a  Court  of  Requests  for  a  debt  under  405.,  however  in-  {iT^ard  v. 

convenient  it  may  be  that  questions  of  bankruptcy  should  be  tried  Abrahams, 

there.  1  Bam.  6:  \. 

.567. 
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Allanson  v. 
Atkinson, 
1  Mauled  S. 

583. 


Miles  V.  Wil- 
liams, 1  P. 
Wros.  «49. 
1  Atk.  19  J. 


Where  the  bankrupt  on  being  taken  on  a  ea*  sa.  subsequent 
to  an  act  of  bankruptcy,  delivered  goods  to  the  oflker,  whicb 
were  pawned  by  the  officer,  and  the  produce  was  five  weeks 
afterwards  paid  over  by  the  officer  to  the  defendant,  the  plaintifT 
in  the  execution,  but  not  in  the  specific  money  raised  by  the 
officer,  it  was  held  that  the  assignees  might  recover  this,  as  money 
had  and  received,  from  the  defendant.  —  Qiuere,  Whether  sack 
a  payment,  being  before  a  commission,  would  now  be  protected 
by  the  eighty-second  section  of  6  6.4.  c  16.|| 

[It  is  in  one  case  said,  that  if  a  bond  was  made  to  A,  in  trust 
for  J5.,  who  becomes  a  bankrupt,  the  assignees  may  bring  the 
action  in  their  own  name,  though  B,  must  have  brought  it  in  the 
name  of  his  trustee ;  but  this  opinion  has  been  denied  to  be  law 
by  Lord  Hardwicke,  who  thought  clearly  by  the  manner  of 
wording  the  clause,  relating  to  the  commbsioners'  power  of 
assignment  of  a  bankrupt's  e&cts,  1  Jac  1.,  that  assignees  can 
only  have  the  like  remedy  to  recover  a  debt  as  the  bankrupt 
himself  might  have  had,  the  words  ^  as  the  party  himself  might 
have  had,''  in  the  conclusion  of  that  clause,  appearing  to  him  to 
be  meant  of  the  bankrupt. 

The  assignees  cannot  maintain  an  action  to  recover  the  pav* 
ment  of  an  annuity,  which  the  bankrupt,  prior  to  an  act  of  bank- 
ruptcy, had  agreed  should  be  applied  to  satisfy  a  debt  due  from 
the  bankrupt  to  the  grantor  of  the  annuity.] 

II By  the  6  G.  4.  c.  16.  $  88.  (following  the  50.2.  c.30.  §  38.)  k 
is  enacted,  ^^  that  no  suit  in  equity  shall  be  commenced  by  any 
*^  assignee  or  assignees,  without  the  consent  of  the  major  part 
**  in  vsdue  of  the  creditors  of  such  bankrupt,  who  shall  be  pre- 
**  sent  at  a  meeting  of  the  creditors,  pursuant  to  notice  to  be 
'^  given  in  the  London  Gazette  for  that  purpose." 

there  must  be  a  meeting  of  creditors  upon  notice  id  the  Gazette,  to  coosider  of  each  particular 
suit.  Atk.  R.  92.  pi.  59,  And  a  solicitor  who  carries  on  suits  for  an  assignee^  without  the  ooiv- 
sent  of  the  creditors  assembled  pursuant  to  this  act,  is  do!  entitled  to  be  paid  out  of  the  bank- 
rupt's estate^  but  is  left  to  a  personal  remedy  against  the  assignee  employing  him.  Eixftaic 
Whitchurch,  1  Atk.  810.  Actions  at  law  may  be  brought  without  first  ciulin|(  any  mectmg  of 
creditors.  Hussey  v.  Fidell,  3  Salk»  59.]  (A  demurrer  does  not  lie  to  a  bill  ui  equity  becaoe 
it  does  not  state  the  consent  of  creditors.    3  Younge  &  J.  375.|| 


Sturdy  v. 

Amaud, 

5  Term  R.  599. 


[Creditors 
cannot  give  a 
general  power 
to  assignees 
to  prosecute 
suits  at  their 
own  discre- 
tion, but 


See  ElmsUe  v. 
M'Aulay, 
5  Bro.  C.  C. 
694.  and  note. 
(Eden's  edit.) 

Fraaklyn  v. 
Fern,  Barnard. 
Chan.  R.  30. 


Provided  that  if  one  third  in  value  of  the  creditors  do  not 
attend,  the  assignees  may,  with  consent  of  the  commiasloners, 
do  the  several  acts  mentioned* 


If  the  majority  of  creditors  at  such  meeting  dissent  from  in- 
stituting a  suit  to  get  in  the  estate^  the  court  will  not  in  general 
suffer  the  other  creditors  to  file  a  bill  for  that  purpose ;  but  it  is 
otherwise  if  collusion  is  shewn. 

The  consent  of  creditors  is  not  necessary  to  a  suit  by  the 
assignees  on  a  personal  claim  for  their  own  indemnity,  since  the 
creaitors  have  no  interest. 
Bull.N.P.37.        Evidence  in  Actions  by  Assignees.%     [In  actions  brought  by 

assignees,  it  is  necessary  to  prove  the  bankrupt  a  trader  within 
the  statute,  the  act  of  bankruptcy,  that  the  commission  was 

regularly 


Wilkins  y. 
Fry,  1  Meriv. 
R.  S44. 
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r^olarly  granted,  tbe  aattgnment  to  the  plaintiff,  and  prc^rty 
in  th^  bankrupt] 

II  But  if  the  d^fimdant  by  his  conduct  has  impliedly  admitted  Mahby  r. 
the  title  of  the  assiffnees,  the  strict  proof  of  their  title  is  dis-  ^|>">tie> 

Cowanl,  1  Bani.  &  A.  077.  Ooldie  ▼.  Guottoo,  4  Ganp.  581.  Hsmor  v.  Davis,  l  Moo» 
R.300. 

And  so  also  where  the  issue  joined  is  not  such  as  to  dispute  Conbie  ▼. 
it;  as  where  to  debt  on  bond  by  assignees  the  defendant  pleaded  ^li^er^iStark. 
only  payment.  ^^' 

The  mere  proof  by  the  defendant  of  a  debt  under  the  com-  Rankin  v. 
mission,  is  not  such  an  admission  of  the  assignees'  titie  as  to  di&-  Horaer, 
pense  with  Uie  proof.  e^T!^  ^** 

Jeeka,  l  Rose,  S95. 

Where  the  tide  of  the  assignees  comes  incidentally  in  ques-  Doe  dem. 
tion,  they  being  strangers  to  the  record,  it  must  oe  strictly  Dawson  v. 
proved :  no  notice  can  be  given  to  dispute  it  4  Taunt.  741. 

But  though  tbe  assignees  are  not  named  as  assignees  on  the  Simmonds  v. 
record,  still  if  the  opposite  party  knows  that  they  claim  as  such,  Knight, 
the  ^rict  proof  is  dispensed  with,  unless  a  notice  is  given*  and^Gow  * 

24. 

And  so  also,  though  there  are  other  defendants  besides  the  Gilman  v. 
assignees,  if  such  defendants  justify  as  servants  of  the  assignees.    ^^'*?''p 

8S. 

By  the  provisions  of  the  6  G.  4.  c.  16.  (which  have  materially  See  Eden's 
extended  those  of  Sir  Samuel  Ramilh/'s  Act,  the  49  O.  S.  c.  121.  Bank.  Law, 
$  10.)  the  right  of  disputing  the  bankruptcy  is  intended  to  be  ^^^' 
confined  to  those  cases  where  the  assignees  claim  either  as  plain- 
tiffs or  defendants,  in  respect  of  their  rights  as  assignees  origin 
noting  solely  under  the  bankruptcy^  and  where  the  bankrupt 
himself,  had  there  been  no  bankruptcy,  would  have  had  no  claim. 
But  in  cases  where  the  assignees  are  merely  suing  for  a  debt  or 
demand  for  which  the  bankrupt  might  himself  have  suedy  here 
the  other  party  is  excluded  from  disputing  the  commission,  a 
certain  time  beins;  allowed  for  the  bankrupt  himself  to  do  so. 
The  former  provision  is  contained  in  the  ninetieth  section  (fol- 
lowing §  10.  of  49  O.  3.  c.  121.},  whereby  it  is  enacted,  that  in 
any  action  by  or  against  any  assignee  (a;,  or  any  commissioner  |  ~:^'  ^  ^^* 
or  person  acting  under  the  warrant  of  such  commissioner,  for  ^^^  q^^  Whe- 
any  thing  done  as  such    commissioner,  or  under    such  war-  thertberollow. 
rant  (J),  no  proof  shall  be  required  of  the  petitioning  creditor's  ing  or  similar 
debt,  trading,  or  act  of  bankruptcy,  unless  the  other  party,  if  here^MtecT^ 
defendant  before  plea,  and  if  plaintiff  before  issue,  shall  give  <«  f^p  ^^y  ^^^^ 
notice  of  disputing  some  and  wnich  of  such  matters ;  and  if  the  «  or  demand 
same  are  proved  or  admitted  after  notice  given  the  judge  may  ||  for  which  the 
certi^  such  proof  or  admission,  and  such  assignee,  commissioner,  ^  kfjl  IjjP^ 
4fc.  shall  be  entitied  to  the  costs  occasioned  by  such  notice,  (c)     u  ^^\^  „q| 

**  fue."  {h)  In  the  49  G.  9.  c.  121.  the  words  were  "  the  commission  of  bankrupt  and  pro- 
**  ceediofis  shall  be  evidence."  (c)  Assignees  are  not  entitled  to  costs  when  the/  are  non- 
Halted.   Atkins  v.  Seward»  l  Bro.  &  B.  S75. 

T  t  2  And 


G4<t  BANKRUPT. 

§  91.  And  by  §  91.  (following  §  1 1,  of  49  G.  S.  c.  121.)  similar  proof 

is  dispensed  with  on  hearing  of  suits  by  assignees  in  equity, 
unless  notice  is  give  within  ten  days' after  rejoinder. 

{  92.  The  latter  of  the  provisions  above  mentioned  is  contaifited  in 

(d)  Under  the  the  ninety-second  section,  whereby  it  is  enacted,  that  if  the 
thede^oshions  bankrupt  shall  not  (if  within  the  kmgdom  at  the  issuing  of  the 
were^i«;?ded"*  commission)  within  two  calendar  months  after  the  adjudication, 
to  be  only  or  (if  without  the  kingdom)  within  twelve  Calendar  months, 
primafade  give  notice  to  dispute  the  commission,  and  proceed  therein 
andmrhtbe  ^^^'^  ^"®  diligence,  the  depositions  taken  before  the  com- 
contraJicted.    missioners  of  the  petitioning  creditor's  debt,  trading,  and  act 

3  Camp.  424.  of  bankruptcy  shall  be  conclusive  evidence  {d)  of  the  matters  therein 
2  Maule  &  S.  contained,  in  all  actions  at  law  or  suits  in  equity  brought  by  the 
de^ositkliw  assignees  far  any  debt  or  demand  for  which  the  banhispt  might 
are  only    '       ^^^  sustained  any  action  or  suit. 

evidence  of  the  facte  appearing  on  the  face  of  them ;  and,  therefore,  unless  these  facts  as  set 
forth  are  sufficient  to  establish  a  debt,  trading,  and  act  of  bankruptcy,  the  evidence  of  the 
depositions  is  insufficient,  notwithstanding  the  adjudication.  Cooper  v.  Machin,  1  Bing.  R.  42fi. 
Lawson  v.  Robinson,  1  Slark.  Ca.  456.  Marsh  v.  Meager,  1  Stark.  Ca.  355,  Skaife  v.  Howard, 
2  Barn.  &  C.  560.  Kay  v.  Stead,  2  Stark.  200-  Rawson  v.  Haigh,  1  Carrin^.  80.  The  depo- 
sition of  the  petitioning  creditor  is  evidence  of  his  debt,  though  Tie  himself  is  not  competent 
to  support  tne  commission.  Bisse  v.  Randall,  2  Camp.  493.  Green  v.  Jones,  1^.411.  The 
92d  section  applies  to  cases  where  an  action  is  brought  bj[  the  assignees  before  the  two  months 
allowed  the  bankrupt  to  dispute  his  commission  have  expired,  if  the  trial  takes  place  fl/fer  that 
period.  Earith  v.  Schroder,  1  Moo.  &  Malk.  24.  The  section  only  afiplies  to  the  depositioiM 
under  the  commission  against  the  bankrupt,  whose  assignees  are  plainti&  on  the  record ;  and 
therefore  where  the  commission  is  prosecuted  by  a  |)etitioning  creditor,  assignee  of  another 
bankrupt,  and  it  becomes  necessary  to  prove  the  petitioning  creditor's  debt,  &c.  under  that 
former  bankruptcy,  this  cannot  be  done  by  prodncine  the  depositions  under  such  former  bank- 
ruptcy, but  must  be  done  by  the  ordinary  evidence.  Muskett  v.  Drummond,  10  Bam.  &  C.  153. 

X  gy  And  by  {  93.,  if  a  debtor  is  sued  by  the  assignees  before  the 

(tf)Noprovi-  time  allowed  the  bankrupt  to  dispute  the  commission  has 
rion  is  made  elapsed,  the  defendant  may  pay  the  sum  into  court,  and  all  pro- 
for  paying  the  ceedings  shall  be  stayed;  and  after  the  time  has  elapsed,  the 
?ouit^ckher*to  assignees  may  take  the  same  out  of  court  (f)|| 
the  debtor  or  the  bankrupt,  in  case  the  commission  is  superseded.  The  94th  section  does  not 
appear  to  meet  this  case. 

Abbot  V.  [It  is  an  established  rule,  that  assignees  must  prove  the  pe- 

Plumbe,  titioning  creditor's  debt  by  the  same  evidence  which  must  have 

Dougl.216.  i3^g„  produced  in  an  action  against  the  bankrupt;  and  as  it  is 
a  pei^n^hT  necessary,  in  order  to  recover  on  a  bond,  to  call  the  subscribing 
is  party  to  a  witness,  unless  some  reason  can  be  given  for  his  absence,  so  the 
deed,  his  ex-  petitioning  creditor's  debt,  if  it  arises  on  bond,  must  be  proved 
amination         Jq  ny.^  manner.] 

before  the  ""  •        r      «•       k 

commissioners,  wherein  he  admits  the  execution  of  it,  supersedes  the  necessity  of  c^lmg  the 
subscribing  witness.    Bowles  v.  Langworthy,  5  Term  R.  366.     IjBut  see  Call  v.  Dunning, 

4  East,  53^  and  Phill.  on  Evid.  vol.  1.  446.  And  as  to  proof  of  petitioning  creditor's 
debt,  see  Id,  v.  ii.  32l.||     ^ 

Cowie  V.  Har-  ||  Where  the  petitioning  creditor's  debt  arises  on  a  note  in- 
Malkf4r^    dorsed  or  a  bill  accepted  by  the  bankrupt,  evidence  must  be 

given  that  the  indorsement  or  acceptance  was  prior  to  the  act  of 

bankruptcy. 
Watts  V.  Entries  and  accounts  signed    by  the  bankrupt  before  his 

.    .  bankruptcy. 
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bankraptcv)  are  admissible  as  admissions  of  a  debt  due  fr6m  Thorpe, 

bim.  J  Camp.  376. 

Hoare  v. 
Coryton,  4  Taunt.  560. ;    and  see  Jarrett  v.  Leonard,  «  Maule  &  S.  265.     Rex  v.  Barnes, 
1  Stark.  243. 

An  admission  by  the  bankrupt  of  a  debt  due  to  the  petitioning  Smallcombc 

creditor,  made  after  an  act  of  bankruptcvt  but  before  the  com-  ^-  .^ruges, 
_.    .         .         ^       .J  tt  I     J*  13Pnce,  136. ; 

mission,  is  not  evidence.  |  ^„j  ^^g ' 

Taylor  ▼.  Kinloch,  1  Stark.  176. 

[The  depositions  of  the  act  of  bankruptcy,  when  recorded,  Janson  v. 

according  to  5  G.  2.  c.  SO.  J  41.,   are  evidence  in  an  action  at  Wilson, 

law  to  prove  the  precise  time  when  the  act  of  bankruptcy  was  R?"^^'  ^^^' 

committed,  if  specified  therein.]  Jjn  tte^S?^- 

tions  that  the  debt  is  due  to  the  bankrupt  (u  executor,  it  is  not  necessary  to  prove  hira  such, 
nor  if  it  appears  due  to  him  at  assignee,  is  it  necessary  to  prove  the  assisnment.  Skaife  v. 
Howard,  2  Barn.  &  C.  56a ;  and  see  1  Deacon,  787.;  but  see  10  Barn.  &  C.  1 55. || 

II  By  $  95.  of  the  6  G.  4.  c.  16.  all  things  done  pursuant  to  6G.4.  c.i6. 
the  above!  clause  of  5  G.  2.  are  confirmed,  and  the  Lord  Chan-  |  95, 
cellor  shall   be  at  liberty  from  time  to  time  by  writing  under  §  ^^',    qq^^i 
bis  hand  to  appoint  a  proper  person,  who,  by  himself  or  by  de-  otCP.  has 
puty,  shall  enter  of  record  all  matters  relating  to  commissions,  no  authority 
and  have  the  custody  of  such  entries.     And  by  §  96.  no  com-  under  this  see- 
mission,  adjudication  of  bankruptcy,  or  assignment  or  certificate  'jj^"  to  compel 
of  conformity  shall  be  received  as  evidence,  unless  so  entered ;  |||g  proceed** 
imd  every  such  instrument  shall  be  so  entered,  on  application  of  in^^s ;  the  ap- 
the  parties,  without  petition ;  and  the  Lord  Chancellor  may  on  phcation  must 
petition  direct  any  depositions,  proceedings,  or  other  matters  5S  ^^  ^^ 
.-rdatin^  to  commissions,  to  be  entered  of  record,  and  the  certifi-  Johnson  v. 
cate  of  such  entry  written  upon,  the  instrument,  shall  be  evi-  Gillett, 
denoe  of  the  instrument  having  been  entered,  without  proof  of  ^  ^^"^' »  ^°^ 
<he  signature  of  the  officer  signing  the  entry,  {a)  M^s2  6BiM 

S76,  •  The  production  of  the  assignment  duly  enrolled,  is  sufficient  without  proof  of  its  execu- 
tion, unless  notice  is  given  to  dispute  that  fact    Tucker  v.  Barrow,  i  Moo.  Sc  Malk.  137. 
sed  vide  2  Younge  &  J.  5. 

And  by  $  97.  (following  the  S  G.  4.  c.  81.  $  7.)  office  copies  of  97. 

any  original  instrument  or  writing  filed  in  the  office,  or  officially 
in  possession  of  the  secretary  of  bankrupts,  shall  be  evidence  to 
be' received  of  such  instrument  or  writing;  and  the  costs  of  pro- 
ducing the  original  shall  not  be  allowed,  unless  it  appear  that  the 
production  thereof  was  necessary. 

And  by  §  98.  all  commissions5  deeds,  assurances,  writs,  and         §  9S. 
instruments  relating  to  the  estates  of  bankrupts,  are  exempted 
from  stamp  duties.  || 

'  [A  bankrupt  cannot  be  a  witness  to  prove  his  own  act  of  bank-  Field  v.  Curtis, 
Tuptcy  {a) ;  but,  if  the  defendant  calls  him,  he  waives  all  objec-  *  Strange, 
tions  to   the  competency   of  his  evidence,   and  the  bankrupt  »^9.  Assignees 
may  be  cross-examined  by  the  plaintiffs  to  that  fact,  {b)  ..  wroodmnss 

ruled  by  Lee  C.  J.,'  Mich.  Sittings,  1752.  Bull.  Ni.  Prt.  58.  ||(<i)  Because  formerly  bankrupts 
were' conridered* sis  criminals}  but  this  reason  is  unsatisfactory.  See  7  Term  R.6U*  2  Phillips, 
334.  (&)  See  contrh  Wvatt  v.  Wilkinson,  5  Esp.  187.  Declarations  of  the  bankrupt  at  the 
time  of  absenting  himself  from  home  are  admissible,  but  not  if  made  afterwards.  Ambrose  v. 
Clendon,  Ca.  temp.  Hardw.  267.  Robson  v.  Kemp,  4  £sp.  Ca.  233.  Marsh  v.  Meager* 
1  Stark.  C8.353.  Schoeling  v.  Lee>  3  Stark.  Ca.  149.  And  as  to  proof  of  the  act  of  \mk* 
ruptcy,  see  2  Fhill.  on  Evid.  309.|| 
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Bull.  N.  P.  43.  The  bankrupt  cannot  be  evidence  to  swear  property  in  himself 
Cowp.  71.  or  a  debt  due  to  his  estate,  without  having  obtained  his  certificate^ 
11  h^^**^^"^  ^'  *"^  given  a  release  of  his  share  in  the  surplus  and  the  dividends, 
1  Barn'  &  C.  ^^''  ^^  ^^  *^  plainly  interested ;  but  be  may  prove  property  in^ 
444.  Goodhav  ^r  a  debt  due  to,  another. 
V.  Hendry,  i  Moo.  &  Mai.  319.|| 

Masters  ▼.  Upon  the  same  principle  an  uncertificated  bankrupt  cannot  be 

^m^'^*^         witness  to  prove  usury  in  a  creditor,  who  had  proved  that  debt 
496Th^dKe  ™^«^  ^«  commission. 

14  East,  565.11 

Walker  V.  It  is  a  settled  rule,  that  a  bankrupt  may  be  a  witness  to 

Walker,  cited  diminish  the  fund,  though  he  has  not  obtained  his  certificate ; 

Butler  V. '  because,  in  so  doing,  he  speaks  manifestly  against  himself;  for 

Cooke,  Cowp.  ^  ™&7  not  only  defeat  his  title  to  the  benefit  which  the  law 

70.  ^Ex  parte  allows  him,  if  the  fund  is  of  a  certain  amount,  but  he  hazards 

^^  ^  ^^^^  ^^  di^leaaure  of  all  his  other  creditors. 

Russel  V.  '^  ^  bankrupt  has  had  his  certificate,  and  received  his  allow- 

RusseL  iBro.  ance,  his  evidence  will  be  admissible,  for  he  is  not  bound  to 

Chan,  k,  S69.  refund. 

Chapman  v.  It  must  be  observed,  however,  that  though  a  bankrupt  has 

Bl*^"^'  *  ^*  obtained  his  certificate,  yet  he  is  not  a  competent  witness  to 

CroTOv!  Fox  P^^^^  ^^®  petitioning  creditor's  debt,  or  any  other  fiict  neoesaary 

and  Flower  v.  ^^  support  the  commission.]  (a) 

Herbert,  Ibid,     {((a)  But  th»  rule  does  not  seem  to  rest  on  satisfactory  reasmit.    See  9  PUll. 
on  Evid.  S35.||  ^ 

F&'^^Bkm        H^^  ^^y  prove  the  signatures  of  the  commissioner^  in  order 
&  C?]^.^™     ^^  identify  the  proceedings ;  this  not  being  evidence  to  support 

the  validity  of  the  commission. 
Fletcher,  as.  Where  in  an  action  by  the  assignees  the  defendant  called  tiie 
miee,  &c.  V.  bankrupt  as  a  witness,  and  the  plaintiflb  then  proposed  to  cross* 
SelN  1?'  examine  him  to  prove  his  act  of  bankruptcy,  Lee  C.  J.  held  this 
253Twye^*t  V.  "^'s'^^  ^  done,  as  the  defendant  had  waived  all  otgections  by 
WilkinsoD,  '  calTing  him  ;  but  Ckambre  J.  has  held  otherwise. 
5  Esp.  Ca.  187.  Mr.  Deacon,  in  his  valuable  work,  vol.  1.  795.,  observes,  tbat  he  cannot  find 
the  nrst  of  these  cases  where  Mr.  Christian  refers  to  it,  but  it  is  to  be  found  as  above  s  aad  ne 
2  Phill.  on  Evid.  536. 

Williams  V.  A  creditor  is  incompetent  to  increase  the  fund,  and   this 

Stevens,  whether  he  have  proved  or  not;  but  if  he  has  sold  his  debt,  be 

A^ros'v^^''    ^  competent.    And  he  may  be  called  to  overset  the  petitioniog 
Malkin,  *  creditor's  debt. 

a  Camp.  545.   Crooke  v.  Edwards,  2  Staik.  503.   Granger  v.  Ftirk>n&  BXad^.  R.  1879.  Heath 
V.  Hall,  4  Taunt.  586.    In  re  Codd,  S  Scho.  &  Lef.  1 1 6. 

Green  v.  The  petitioning  a*editor  is  incompetent  to  support  the  oom« 

4n?\!oydv'*  mission  by  reason  of  his  bond  to  the  Lord  Chancellor,  but  lie  is 

Stretton,      *   competent  to  defeat  the  commission,  or  even  to  cut  down  his  own 

1  Stark.  Ca.40.  debt 

Tomlinson  v.        Aa  assignee  who  has  released  his  claims  on  the  estate^  is 

WUkes,  8  Bro.  competent  to  prove  the  petitioning  creditor's  debt ;  for  after  his 

C^eV'        release  be  is  a  mere  trustee.     Quiere,  whether  a  commissioner  is 

Edwards,         competent  | 

s  Stark.  509. ;  and  lee  ftnrthar,  as  to  evidence  in  suits  by  and  against  assignees^  S  PhiL  on 

Ef id.  SOS,  (6th  edit.)     Stark,  on  Evid.,  and  Deacon's  B.  L.  c.^. 

(K)  Of 
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(K)   Of  setting  x)fli   submitting  to  Arbitration,   and 
compounding  Debts  due  to  the  Bankrupt 

||T) Y  6  G.  4.  c.  16.  $  50.  (whidi  consolidates  the  provisions  of  ^q^^  ^^  ^^^ 

-"  5  G.  2.  c.  90.  $  28.,  46  G.  S.  c  iS5.  J «.and  S.,  7  G.  1.  c.  81.  &  50. 
§  1.  and  2.),  it  is  enacted,  that  where  there  has  been  mutual  credit     .  ?.^^^«  « 
given  by  the  bankrupt  and  any  other  person,  or  where  there  are  J  „  *"  j^  ^l 
mutual  debts  between  the  bankrupt  and  any  other  person,  the  present  act; 
commissioners  shall  state  the  account  between  them,  and  one  and  the  pro- 
debt  or  demand  may  be  set  against  another,  notwithstanding  any  viso  that  the 
prior  act  of  bankruptcy  committed  by  such  bankrupt  before  the  have  beesT^ 
credit  given  to  or  die  debt  contracted  by  him,  and  what  shall  gjven  two 
appear  due  on  either  side  on  the  baknce  of  such  account,  and  months  before 
no  more,  shall  be  claimed  on  either  side  respectively;  •and  the  bankrupt- 
every  debt  or  demand  hereby  made  proiraUe  against  the  estate  (^^)"ngteadof 
of  the  bankrupt  may  also  be  set  off  in  manner  aforesaid  against  that  the  bank^ 
such  estate ;  •  provided  that  the  person  claiming  the  benefit  of  nipt  **  was 
such  set  off  had  not,  when  such  credit  was  given,  notice  of  an  "  "Jf{J^^°^** 
act  qfbankrupta/  ly  suck  bankrupt  committed,  (a)  J  "'gtopped 

**  payment.**  Vide  9  Bultt.  S6.  Mod.  315.  Eq.  Ca.  Abr,8.  2  Venn.  428.,  from  which  it 
•eems  that,  antecedent  to  any  statute  on  the  subject,  a  debtor  to  a  bankntpt  merchant  was 
f  D  praetiee  only  called  upen  to  pay  the  balance  after  deducting  what  the  banknipt  owed  him. 

[It  hath  been  hoklen  in  one  case,  diat  the  statutes  of  setoff  Hyall  v. 
could  not  be  pleaded  fay  a  debtor  to  a  bankrupt  in  an  action  ^[^^"> 
brought  against  him  by  the  assignees;  for  as  between  them  there  ^     '  ^ 
could  not  be  mutual  debts,  because,  as  the  debtor  could  have 
no  action  against  die  assignees,  there  could  not  be  mutual  re- 
medies.    But  this  decision  hath  been  impeached  in  a  later  case,  Ridout  v. 
and  it  is  now  settled,  that  a  defendant  may  set  <^  a  debt  due  to  f '^"^^^' 
him  from  the  bankrupt^  for  the  assignees  are  to  be  considered  as  Bennet      ^' 
the  bankrupt  s  Atk.  49. 

Contingent  debts,  not  due  at  the  tune  of  the  bankruptcy,  can-  ^^     ^^ 
not  be  set  off  Groome, 

1  Atk.  119.  Hancock  v.  Entwissle^  S  Term  R.  455.  ||But  as  contingent  debts  are  now  prove* 
able  by  $  56.  of  the  6  G.  4.  c  16.  they  may  be  set  off  under  (  50.  «iiprd.|l 

A  note  indorsed  to  a  debtor  of  the  bankrupt  after  the  bank-  Marsh  v. 
ruptcy  c^mot  be  set  off.]  a  sS^34. 

y  Under  the  former  acts  the  holder  of  cash  notes  of  the  bank-  Dickson  v. 

rupt  payable  to  bearer  could  not  set  them  off  against  a  debt  Evans,  6  Term 

due  to  the  bankrupt,  and  sued  for  by  the  assignees,  unless  be  y.  Wriffht^"* 

showed  that  they  came  to  his  hands  before  the  bankruptcy;  but  2  Marsh. R. 

if  he  proved  that  notes  to  the  amount  were  in  his  hands  three  209.;  and  «ee 

or  four  weeks  before  the  bankruptcy,  the  jury  might  infer  that  -EarfwuTeHale, 

the  notes  were  the  same,  and  that  they  were  in  his  hands  at  the  OuS'teriony 

bankruptcy.  v.  Easterby, 

4  Taunt.  888. 

Under  the  present  act  (J  SO.  supri)^  the  party  holding  such  Hawkins  v. 
notes  may  set  them  off,  though  he  take  them  after  an  act  of  Whitten, 
bankruptcy,  provided  he  had  no  notice  of  it ;  and  this  although  g^^"""-  *  ^ 
he  had  notice  of  the  bankers'  having  stopped  payment,  for  notice 

Tt  4  of 
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of  an  act  of  bankrtiptcy  alone  prevents  the  set-off  under  the  new 

act. 
Dickson  v.  If*  however,  ^he  party  receives  notes  of  difirm  after  he  has  no- 

Cass,  1  Barn,  tice  of  an  act  of  bankruptcy  of  aty  ot  the  partners,  this  will 
&  Adol.  343.     defeat  his  right  of  seUoff.  || 

1  P.Wm8.326*  [Where  there  is  a  plain  mutual  credit,  one  party  sliall  set  off 
Dilion  V.  against  the  other,  and  the  statute  is  not  to  be  construed  of 

Hyde,  1  Atk.    dealings  in  trade  only,  or  in  case  of  mutual  running  accounts, 

1  Yes ^375^^  but  in  all  cases  of  mutual  credit  the  balance  only  shall  be  paid. 
Lanesboroiigh  Therefore  where  Samuel  Jones  borrowed  1500/.  of  Ccggs  on 
▼.Jones,  8  P.  mortgage,  and  Coggs  owed  about  1400/.  to  Jones  upon  notes, 
Wms.  525.       Janes  was  allowed  to  set  off  his  demand  upon  the  notes  against 

the  mortgage. 
Vide  Ex  parte       But  if  A.  and  B,  are  joint  traders,  and  J.  S.  is  indebted  to  A» 
Edwards,  and  J5.  on  their  joint  account  100/.,  and  A.  owes  said  B.  100/. 

^  h  *^  i?^d  ^^  ^^^  separate  accounts ;  J,  S.  cannot  deduct  so  much  as  A.*s 
Hardwicke  proportion  of  the  100/.  comes  to  out  of  the  joint  debt;  because 
doubled,  whe-  the  copartnership  debts  of  A.  and  B.  are  to  be  first  paid  before 
ther  a  person,  any  separate  debts ;  but  if  there  be  a  surplus  beyond  what  will 
a  creditor  un-   p^^y  ^y^^  partnership  debts,  then,  out  of  A.*s  share  of  the  surplus, 

comniinuon       *^*  '^'  ^^V  deduct  the  separate  debt  of  ^] 

against  A,,  and  debtor  under  a  joint  commisdon  against  A.  and  B.,ean  set  off  the  ddH  he  owes 

the  latter,  by  his  demand  against  the  former. 

Ex  parte  ||It  is  now  settled  that  the  same  mutuality  is  necessary  in  case 

fo  V^'^'io^  of  debts  and  credits  under  the  bankrupt  law  as  in  cases  of  set-off 

Mxwu'te  under  the  statutes  of  set-off;  and  thb  rule  prevails  in  equity  as 

Towgood,  well  as  in  bankruptcy  and  at  law.     And  therefore,  a  debt  due 

II  Ves.5i7.  from  the  bankrupt  jouitly  with  another  cannot  be  set  off  against 

Kn*^  ht^*  a  debt  due  to  the  bankrupt  alone ;  nor  vice  versa ;  unless  indeed 

slilferiv.R.  there  is  an  express  agreement  to  this  effect  before  the  bank- 

ii7.IQnnerley  ruptcy ;  or  in  case  of  fraud;  and  where  A.  is  indebted  to  B.  and 

V.  Hossack,  c.,  and  B,  and  C  to  A.^  and  B.  by  deed  takes  upon  hiniself 

2  Taunt.  170.  g^j^jy  jjjg  j^jj^  ^  a    j^    cannot  set  off  the  debt  due  from  A. 

Ex  parte  Ste*    ^    i/       i>.      j  ^         ' 
phens,  II  Ves.  to  himself  and  C. 

24 1 .    Ex  parte  Ross,  Buck,  1 25. 

Staniforth  v.  And  where  there  are  mutual  credits  between  a  firm  and  A^ 
Fellowes,         and  only  some  of  the  partners  become  bankrupt,  A.  cannot  in  an 

1  Marsh.  R.      action  by  the  assignees  of  the  bankrupts,  jointly  with  the  solvent 

partner,  set  off  what  is  due  from  the  firm,  since  such  a  case  b  not 

within  the  statute,  not  being  a  case  of  mutual  credits  between  the 

bankrupts  and  a  third  person,  but  between  the  bankrupts  and  a 

solvent  partner  on  the  one  side,  and  a  third  party  on  the  other. 

Thomason  ▼.         Nor  where  funds  of  a  partnership  are  assigned  oVer  to  A^ 

Frere,  loEast  after  an  act  of  bankruptcy  by  two  partners  assigning  them,  can 

^^^'  A.J  in  an  action  by  the  assignees  of  the  bankrupts  and  a  solvent 

partner  for  recovering  such  funds,  set  off  a  debt  due  from  the 
firm  to  him  ;  for  there- is  no  mutuality. 
Tamplin  v.  So  also  where  the  defendants  had  drawn  bills  for  the  accom- 

Dtggins,  modation  of  the  bankrupt,  which  were  outstanding  at  the  time 

2  Camp.  R.  of  the  act  of  bankruptcy,  and  the  bankrupt,  after  the  bankruptcy 
^^^'  and  before  the  commission,  paid  to  the  defendants  a  ^um  of 

money 
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money  to  take  up  the  bills;  it  was  held  that  the  assignees  were 
entitled  to  recover  this  money,  and  that  the  defendants  could  not 
set  off  the  bills,  since  the  money  was  the  money  of  the  assignees, 
and  the  credit  on  the  bills  was  given  to  the  bankrupt.  But  as 
the  accounts  may,  under  the  new  act,  be  taken  down  to  the  time 
of  the  commission,  this  would  now  be  otherwise. 

Where  a  sale  of  the  bankrupt's  property  was  made  after  an  Southwood  v. 
act  of  bankruptcy,  but  more  than  two  months  before  the  com-  fay^or, 
mbsion,  and  a  creditor  of  the  bankrupt  was  the  purchaser  of  ^^^*'°'*A* 
goods  at  it,  it  was  held  that  he  might  set  off  against  the  claim  of 
the  assignees  for  the  price  a  prior  debt  due  from  the  bankrupt 
to  him ;  for  the  sale  was  (under  the  operation  of  the  46  G.  3. 
c  135.)  in  effect  a  sale  by  the  bankrupt,  and  consequently  the 
credit  was  given  by  him ;  and  the  present  law  re-enacts  the  pro- 
vision of  46  G.  3.  c.  135.  $3.,   omitting  the  restriction  of  two 
months  before  the  commission.^ 

[Where  -4.  was  a  creditor  of  the  bankrupt  for  100/.  and  10/.,  -Er/iartePres- 
and  a  debtor  to  him  on  bond  for  340/.  payable  on  the  4th  of  ^^'  ^^^^' 
March  1756,  with  lawful  interest,  and  applied  that  he  might  set  though^^e 
off  his  demand  of  100/.  against  the  principal  and  interest  due  on  debt  be  paid 
the  bond,  and  not  be  obliged  to  prove  his  debt  under  the  com-  ^fi^''  ^^  ^^^'' 
mission,  and  take  a  dividend  upon  it  only ;  the  Lord  Chancellor  ^^^*  ^®'  '^ 
said,  though  thb  is  not  in  strictness  a  mutual  debt,  yet  it  is  a  quenceofa 
mutual  credit ;  for  the  bankrupt  gives  credit  to  the  party  in  con-  liability  before, 
sideration  of  the  bond,  though  payable  at  a  future  day,  and  he  i^  ^^y  be  set 
gives  the  bankrupt  credit  for  the  debt  upon  simple  contract,  and  u^'j^**^  ^* 
therefore  it  is  a  case  within  the  equity  of  the  5  G.  2.  4 Term  R.211. 

French  v.  Fenn,  there  cited.  Martin  v.  Court,  S  Term  R.  640.  Oobson  v.  Lockhart,  5  Term 
H.  153.  ^£je  parte  Boyle,  Co.  B.  Law,  548.  Sheldon  v.  Rothschild^  S  Taunt.  156.  Ex  parte 
Wagstaff,  13  Ves.  65.   Arbouin  v.  Tritton,  1  Holt  Ca.  408. || 

A  broker  having  a  del  credere  commission  may,  under  this  sta-  Grove  v.  Du- 
tute,  give  in  evidence,  upon  the  general  issue,  a  loss  upon  a  policy  bois,  i  Term 
happening  before  the  bankruptcy  in  an  action  by  the  assignees  ^  ^^^'  ^^ 
of  die  underwriter,  for  premiums  upon  various  policies  under-  ^ss.S.P. 
written  by  him.  \\Fide  tit. 

Set-off,  YolWILlli 

But  where  there  is  no  del  credere  commission,  the  broker  Wilson  v. 
is  not  entitled  to  set  off  losses  on  goods  which  he  insured  for  JJ^^p^^'M^* 
other  persons,  the  debts  being  properly  due  to  them,  and  not  to      '     '      ' 
the  broker. 

A  broker  is  entitled  to  deduct  money  due  from  the  bankrupt  to  Whitehead  v. 
him  for  premiums,  out  of  what  he  collects  on  the  policy,  where  Vaii^han,Trin. 
it  is  put  into  his  hands  to  receive  the  money  from  the  under-  ^qj  p^|j^'  ^ 

writers.]  Carter,  in  C.P. 

Trin.  S8  G.  3.    Co.  Bankrupt  Laws,  647.  649. 

IjAnd  he  may  not  only  retain  what  is  due  for  premiums,  but  Oiive'v. Smithy 
also  his  general  balance  due  from  the  bankrupt  under  the  clause  ^  Taunt.  55. 
as  to  mutual  credit  JffteTJ^r*- 

underwriters  and  brokers,  see  lit.  Set-off,  Vol.  VIL 

Whether  a  bailee  of  goods  can,  in  the  event  of  the  bailor  be- 
coming bankrupt,  retain  the  goods  for  his  general  balance  on  the 

ground 
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Eoand  of  a  muCaal  credit  between  him  and  the  banlurapty  has 
en  much  agitated.  Lord  Hardmcke  held  in  one  case^  that  a 
packer  having  received  cloth  to  pack^  was  entided  to  retain  it 
against  the  assignees  of  the  owner  (who  had  become  bankrupt 
subsequent  to  the  delivery  of  the  doth),  not  only  for  what  was 
due  for  packing,  but  also  for  a  general  balance:  his  Lordship 
observing,  that  it  was  hard  that  mutual  credit  should  be  con- 
fined to  pecuniary  demands,  and  that  if  a  man  has  goods  in  his 
hands  belonging  to  a  debtor  of  his,  whwh  cannot  be  got  from 
him  without  a  suit  at  law  or  equity,  that  it  should  not  be  considered 
as  mutual  credit  But  in  a  subsequent  case^  decided  six  years 
afterwards,  his  Lordship  held  that  a  miller,  to  whom  com  had 
been  delivered  to  grind  by  a  person  who  afterwards  became 
bankrupt,  had  no  right  to  retain  the  com  for  a  debt  due  from  the 
owner,  but  only  for  tne  charge  for  grinding :  and  his  Lordship  said, 
that  in  Ex  parte  Deexe  there  was  evidence  that  it  was  usual  for 
padcers  to  lend  money  to  dotliiers,  and  the  doth  to  be  a  pledge 
(though  this  does  not  appear  in  the  report  of  that  case,  and  the 
reasoning  of  his  Lordship's  judgment  proceeds  entirdy  on  the 
ground  of  the  statutes  respecting  mutual  credit  ^iplying  to  cases 
of  lien  on  aoods). 

In  a  subsequent  case,  in  178S|  where  a  bankrupt  before  his 
bankruptcy,  and  another  party  and  the  defendant,  joined  in  the 
purchase  of  pearls  for  sale,  and  the  defendant  advanced  the 
money,  but  the  profit  and  loss  was  to  be  divided,  and  the  de- 
fendant caused  the  pearb  to  be  sold  in  China»  and  recdved  the 
proceeds  afler  the  bankruptcy  of  the  bankrupt ;  the  assignees 
Drought  an  action  for  money  had  and  recdved  against  the  de- 
fendant, to  recover  the  third  of  the  proceeds  due  to  the  bankrupt; 
and  the  Court  of  King's  Bendi  held  that  the  defendant  might 
set  ofi*  against  such  third  share  a  debt  due  from  the  bankrupt; 
since  there  was  a  trast  betwe^i  the  two^  and  that  made  a  mutual 
credit. 

But  where  cloths  were  deposited  with  the  defendant,  a  full^, 
to  dress,  by  a  party  who  afterwards  became  a  bankrapt,  it  was 
decided,  after  argument,  and  a  fiill  consideration  of  the  judg- 
ments of  Lord  Hardmcke^  and  of  all  the  decisions  on  the  sulyed^ 
that  the  defendant  was  not  entitled  to  retain  them  for  a  general 
balance  due  from  the  bankrupt,  the  case  not  beinff  one  of  mu- 
tual credit  within  the  meaning  of  the  statute ;  the  legislature 
intending  such  credits  only  as  must  in  their  nature  temUnaU  ta 
cross  debts :  as  where  a  debt  is  due  from  one  party,  and  credit 
given  by  him  on  the  other,  for  a  sum  of  money  payable  at  a  future 
day,  and  which  will  then  become  a  debt;  or  where  there  b  a  debt 
on  one  side,  and  a  delivery  of  property,  with  directions  to  turn  it 
into  money,  on  the  other :  but  where  there  b  a  mere  deposit  of 
property^  without  authority  to  turn  it  inio  money,  no  debt  can 
ever  arise  out  of  it,  and  therefore  it  b  not  a  credit  within  the 
meaning  of  the  statute. 

This  construction  of  the  statute  has  been  reccgnized  in  the 
subsequent  decbions.    In  order  to  constitute  a  mutiuil  credit  by 

delivery 
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deliTery  of  goods,  it  was  held  in  one  cftse  not  necessary  that  the 

goods  shouB  be  delivered  into  the  hands  of  the  party  to  whom 

die  credit  was  given ;  it  was  sufficient  if  they  were  placed  under 

his  authority,  so  that  he  was  entitled  to  call  upon  the  persons  in 

actual  custody  of  them  for  an  account. 

A  guarantee  against  contingent  damages  was  held,  under  the  SsmpMn  ▼. 

former  acts,  not  to  constitute  a  credit  whhin  the  statute,  so  that  ^q*^"!.  p. 

in  an  action  brou^  upon  it  by  the  assignees  of  the  bankrupt  a  f^  ^eh  a 

debt  due  from  the  bantcmpt  could  be  set  off  against  it  clidm  would 

pcarbapt  now  be  provesble  m  a  oontifigent  debt  under  the  5etli  tection  of  6  G.  4.  c.  16,  and 
m%ht  contequentiy  be  set  <iff  under  §  50* 

Where  Neuh  kept  cash  with  Marsh  and  Co.  bankers,  and  ac-  Holland  v. 
cepted  a  bill  drawn  by  one  of  the  partners  in  the  firm,  and  the  Nash,  s  Barn, 
partner  indorsed  it  to  the  firm,  who  discounted  it,  and  then  aS'v?^L,f^ 
indorsed  it  for  value  to  &     Before  the  bill  became  due,  M.  and  h^]^  3  ^^ 
Co.  became  bankrupts,  having  funds  in  the  hands  of  &  more  jun.304. 
tlian  sufficient  to  pay  the  bill,  and  having  in  their  hands  money  Bx  parte 
belonging  to  A.     ^^hen  the  bill  became  due  5.  presented  it  for  f^^wft^sso 
payment  to  ^.,  who  having  refused  payment,  &  paid  himself  the     ^^ 
amount  out  of  the  funds  of  ilf.  and  Co.  remaining  in  his  hands, 
and  delivered  the  bill  to  their  assignees.     In  an  action  brought 
by  the  assignees  against  ^.,  as  acceptor  of  the  bill,  the  court 
held,  there  had  been,  before  the  bankruptcy,  a  mutual  credit 
between  the  bankrupts  and  A^  and  that  the  latter  was  entitled 
to  set  off  against  the  sum  due  to  the  bankrupts  on  the  bill,  the 
debt  due  to  him  from  M.  and  Co.  at  the  time  of  their  bank- 
ruptcy. 

The  right  to  set  off  on  the  ground  of  mutual  credit  under  the 
statutes  of  bankrupt  has  been  even  held  to  attach  in  several  cases 
where  the  bankrupt  and  the  other  party  had  expressly  dealt  on 
a   footing  excluding  the  set-offi      Thus,  where  the  bankrupt  Atkinson  v. 
bought  of  the  defendant  a  parcel  of  goods,  for  which  he  gave  a  Elliott,  7  Terin 
bill  at  six  months,  and  four  months  afterwards  purchased  another  ^  37S. 
parcel,  for  which  he  gave  a  like  bill;  the  first  bill  beiuff  dis-  Sf  "/gj;^ 
honoured,  the  bankrupt  deposited  with  the  defendant  good  bills  S^a?697. 
exceeding  the  amount  of  the  first  bill,  and  the  defendant  expressly  M'GiUivraj  v. 
promised  to  pay  the  surplus  over  to  the  bankrupt  when  such  de-  Simson, 
posited  bills  should  be  paid,  and  it  was  not  in  contemplation  of  ^4^^^^ 
the  parties  that  the  defendant  should  receive  more  than  the 
amount  for  the  first  parcel  out  of  the  deposited  bills.     After  the 
money  was  received  on  these  bills  the  bankruptcy  took  place ; 
and  in  an  action  by  the  assignees  to  recover  the  overplus  of  the 
deposited  bills,  it  was  held  that  the  defendants  had  a  right  to 
detain  it  to  meet  the  acceptance  of  the  bankrupt  not  yet  due  for 
the  second  parcel  of  goods,  on  the  ground  of  a  mutual  credit 
within  the  statute. 

But  in  a  case  where  a  bill  was  deposited  with  the  bankrupt  Ke^v.Flmt, 
expressly  for  the  purpose  of  raising  money  for  the  bankrupt,  and  ®  Jf  "°^'  **• 
not  on  me  general  account,  and  the  defendant  refused  to  discount  ^     ^^'  ^^^* 
it,  but  advanced  money  on  it,  and  promised  to  advance  more,  the 
assignees,  after  tendering  the  amount  advanced  by  the  defendant 

on 
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Ex  parte  on  the  bill,  were  held  entitled  to  recorer  the  bill  in  troVeri^inst 
^s"^'  P  the  defendant;  Dallas  J.  saying,  that  mutual  credit  must  mean 
5oT°°^  *  mutual  trust,  and  that  this  attempt  of  the  defendant  to  retain  the 
30.;  and  see  bill  was  a  gross  breach  of  trust.  And  the  Lord  Chancellor,  on 
Buchanan  v.  the  same  case  coming  before  him  on  petition,  held  the  same 
Findley,  opinion;  observing,  that  the  use  the  petitioner  sought  to  make  of 

738.  ace,  ^^^  ^^^  ^'^  contrary  to  natural  equity.  || 

Wilkins  v.  [^  demand  against  a  bankrupt  cannot  be  set  off  in  an  action 

CarmichaeU      by  his  assignees  for  traoer  and  conversion,  subsequent  to  the 
Dougl.97.         bankruptqy,  of  effects  belonging  to  the  bankrupt  estate. 
Gibson  v.  A  company  incorporated  by  charter,  or  act  of  parliament, 

Hudson's  Bay  cannot  prevent  the  assignees  of  a  bankrupt  from  selling  any 
1  sTrsu645.  stock  he  is  entitled  to  on  account  of  a  demand  they  may  have 
1  Eq.  Ca.  '  against  the  bankrupt,  for  the  rule  relating  to  mutual  credit  dues 
Abr.  9,  not  apply  to  this  case.     But,  if  there  is  an  express  bye*law  to 

subject  the  stock  of  each  member  to  satisfy  the  debts  they  may 
owe  to  the  company,  they  are  at  liberty  to  hold  it,  and  to  account 
only  for  the  balance- 
Bishop  V.  Debts  due  in  different  rights  cannot  be  set  off.] 
Church,  3  Atk.  69]. 

SIiDDer  V  0^  ^^^^  ^^  ^  P&i*ty  as  surviving  partner  may  be  set  off  against 

Slidstone',         &  ^^^bt  due  from  him  in  his  own  right,  and  e  converso. 

5  Term  R.  493.   French  v.  Andrade,  6  Term  R.  58S. 

p. .  A  debt  due  from  an  executor  on  his  own  account  cannot  be 

Churcn,3Atk.  ^^  ^^  against  a  debt  due  to  his  testator. 

691.    WiUes/ 103.;  et  vide  2  P..Wmt.  130. 

Ex  parte  Nor  can  a  debt  due  from  a  bankrupt  to  a  married  woman 

Blagdcn,      ^     ^^  ^^^  j^^  ^^  ^ff  against  a  debt  due  from  her  husband  to  the 

andseesEsp.  bankrupt. 

Ca.  594.  As  to  retaining  a  legacy  to  wife  to  satisfy  a  debt  due  from  the  husband  to  the  testa- 
trix, see  Ex  parte  C^Fan^l,  1  Glyn  &  Ja.  34.    Ranking  v.  Barnard^  5  Madd.  39. 

iFair  v  M'  Iver       '^  ^^^^  ^^^  ^  ^^^  defendant  as  trustee  for   another  cannot 
16  EastR.  i3o!  ^  ^^^  off  against  a  debt  due  from  him  in  his  own  right. 
This  case  was  decided  principally  on  the  ground  of  fraud. 

Ex  parte  But  in  equitv  debts  may  sometimes  be  set  off  which  do  not 

11  Ve8"»4  ^^^^  within  the  law  on  the  subject,  for  that  court  was  in  posses^ 
Ex  parte'  ^^^^  ^^  ^^^  doctrine  of  set-offy  as  grounded  on  principles  of 
Hanson,  equity  long  before  the  law  interfered ;  though  where  the  court 

isVes.346.;  does  not  find  a  natural  equity  going  beyond  the  statute,  the 
467  Ts  Vw.***  construction  is  the  same  in  equity  as  at  law.  Thus,  where 
932,  3  Meriv*  ^  l^^y  employed  her  bankers  to  lay  out  money  in  navy  an- 
618.  3  Madd.  nuities,  and  they,  without  doing  it,  n*audulently  represented  to 
^^^'  her  that  they  had  done  so,  and  accounted  for  the  dividends,  and 

she  afterwards  joined  with  her  brother  as  his  surety  in  a  note  to 
the  bankers.  Lord  Eldojij  on  the  ground  of  the  frauds  allowed 
the  joint  debt  on  the  note  to  be  set  off  against  the  debt  from  the 
bankers  to  the  lady,  giving  her  leave  to  prove  for  the  residue,  and 
restraining  the  assignees  of  the  bankers  from  proceeding  on  the 
note  against  her  or  ner  brother* 
6G.4.  c.  16.  .  By  6  G.  4.  c.  16.  $  88.  ^^  The  assignees,  with  the  consent  of  the 
J  88.  <«  major 


(L)  Of  the  Distribution  to  be  made  qfthe  Bankrupts  Estate.     653 

**  major  part^  in  value,  of  the  creditors  who  shall  have  proved,  pre-  [Creditors 

^  sent  at  any  meeting,  whereof  twenty-one  days'  notice  shall  have  cannot  give  a 

*♦  beengivenintheGaz^/^e,  may  compound  with  any  debtor  to  the  genc^po*'®' 

^  banlcrupt's  estate,  and  talce  any  reasonable  part  of  tbedebt  in  dis-  submit  Tn^ers 

*<  charge  of  the  whole,  or  may  give  time  or  take  security  for  pay*  to  arbitration 

^  meat  of  such  debt,  or  may  submit  any  dispute,  between  sudi  as-'  ^,  '^^^f  ^"^^ 

"  signees  and  any  persons  concerning  any  matter  relating  to  such  i*f  ftfif  "^u  t 

^  bankrupt's  estate,  to  the  determination  of  arbitrators,  to  be  chosen  be  a  meeting* 

<<  by  the  assignees  and  the  major  part,  in  value,  of  such  creditors^  of  creditors 

<<  and  the  party  with  whom  tney  shall  have  such  dispute,  and  the  "Po°  notice  in 

*•*  award  of  such  arbitrators  shall  be  binding  on  all  Uie  creditors  9  OTMWerendi 

^  and  the  assignees  are  thereby  indemnified  for  what  they  shall  particular 

**  do,  according  to  the  directions  aforesaid,  and  no  suit  in  equity  case.  1  Atk. 

*^  shall  be  commenced  by  the  assignees  without  such  consent  as  ^^'  P^*  ^^O 

•*  aforesaid  :  provided^  thai  if  one  third  in  value^  or  upwards^  of  Jefg^j^L 

'^  such  creditors  shall  not  cUtend  at  any  such  meeting  {yohereqf  no*  arbitration  by 

*'  tice  shall  have  been  given  as  qforesaid\  the  assignees  shaU  have  assignees  witiv 

**  power  with  consent  of  the  commissioners^  testified  by  writing  ?"' »  protest 

«  under  their  hands^  to  do  any  of  Hie  matters  qforesaid^W  lion"of  ^s^ 

Kobson  V. ,  S  Rose,  50.    The  clause  in  italics  is  new.|l 

(L)  Of  the  Distribution  to  be  made  of  the  Bank-* 

rupt's  Estate. 

iiT)  Y  the  6  G.  4.  c.  16.  $  106.  it  is  enacted,   *^  that  the  commis-  6  0. 4.  c.  16. 
"        ^^  sioners  shall,  at  the  meeting  appointed  for  the  last  ex-  §  ipf  • 
"  amination  of  the  bankrupt,   appoint  a  public  meeting,   not  Thisimfjortant 
•*  sooner  than  four  calendar  months  from  the  issuing  of  the  com-  if  the'com'misl 
"  mission,  nor  later  than  six  calendar  months  from  the  last  sioners  malce  a 
*'  examination   of  the  bankrupt,  whereof  and  of  the  purport  fraudulent 
"  whereof  they  shall  give  twenty-one  days'  notice  in  the  London  distribution,  it 
*^  Gazette,   to   audit  the  accounts   of  the   assignees;  and   the  ^fdeinChan- 
**  assignees  at  such  meeting  shall  deliver,  upon  oath,  a  true  state-  eery.  2  Vem. 
"  ment  in  writing  of  all  money  received  by  them  respectively,  ^'^s-  '^2,  For 
"  and  when  and  on  what  account,   and   how  the  same  have  *^u-^u^ 
**  been  employed ;  and  the  commissioners  shall  examine  such  been  on 
*^  statement,   and    compare  the  receipts    with   the  payments,  isEliz.  c.7. 
"  and  ascertain  what  balances  have  been  from  time  to  time  in  videsCo.^e. 
"  the  hands  of  such  assignees  respectively,  and  shall  enquire  S  ^'  ^^^' 
''  whether  any  sum,  appearing  to  be  in  their  hands,  ought  to  be  ^  Sid'iTr. 
**  retained  ;  and  it  shall  be  lawful  for  the  said  commissioners  to  Godb.  195. 
"  examine  the  said  assignees  upon  oath  touching  the  truth  of  How  distribir- 
^*  such  accounts ;  and  in  such  accounts  the  said  assignees  shall  ^^  ^}^ 
"  be  allowed  to  retain  all  such  money  as  they  shall  have  ex-  jgint  commis- 
^*  pended  in  suing  out  and  prosecuting  such  commission,  and  sion  taken  out 

«  all  other  just  allowances."  against  part- 

ners,  vuJe 
Chan.  Ca.  139.    2  Vem.  293.  706. 

And  by  section  107.  (taken  from  5  G.  2.  c  SO.  §  S3.(a),)  it  is        §107. 

enacted,  "  that  the  commissioners  shall,  not  sooner  than  four,  IIW  *  t*®  °."'y 

"  nor    later  than   twelve  calendar  months  from  the  issuing  that^bTthc 

"  the  ^ 
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former  acts  «  the  commissioo^  appoint  a  public  meeting,  (whereof  and  of 
^^  *to^Se  "  purport  whereof  they  shall  gire  twenty*one  days'  notice 
tl^^videDdr  '*  ^  ^®  London  Gaxettej)  to  make  a  dividend  of  the  tcnnkrupt's 
(b)  Before  the  ^  estate,  at  which  meeting  all  creditors  who  have  not  proved 
prewnt  statute  «  their  debts  shall  be  entitled  to  prove  the  same ;  and  the  said 
if  a  debt  was  «  commissioners,  at  such  meeting,  shall  order  such  part  of  the 
tN^veST'it^was  **  ^^^  produce  of  the  bankrupt's  estate  in  Uie  hands  of  the 
necesaaiy  to  **  assignees  as  they  shall  think  fit  to  be  forthwith  divided 
petition  the  «  amongst  such  creditors  as  have  proved  debts  under  the  com- 
Lord  Chancel-  «  mission  (i),  in  proportion  to  their  respective  debts,  and  shall 
it^[  but^by^th^  **  make  an  order  lor  a  dividend  in  writing  under  their  hands, 
60th  section  '^  and  shall  cause  one  part  of  such  order  to  be  filed  amongst  the 
of  6  0. 4.  M  proceedings  under  the  commission,  and  shall  deliver  another 
c.  16.  the  com-  «  p^^^  thereof  to  the  assignees,  which  order  shall  contain  an  ac- 
^ve^U*  ^^  count  of  the  time  and  place  of  making  such  order,  of  the 
power  on  ap-  *'  amount  of  the  debts  proved,  of  the  money  remaining  in  the 
plication  of  «  hands  of  the  assignees  to  be  divided,  of  how  much  in  the  pound 
**  J*^^  "  is  then  ordered  to  be  paid  to  every  creditor,  and  of  the  money 
fThe  Chancd-  '*  allowed  by  the  commissioners  to  be  retained  by  the  assignees^ 
lor  will  not  ^  with  their  reasons  for  allowing  the  same  to  be  so  retained ; 
Interfere  till  «  and  the  assignees,  in  pursuance  of  such  order  (and  without 
^®  ^h^'^h  **  ^°y  ^^  ^^  distribution  made  for  that  purpose)  shall,  forth- 
^aplwd  *^  **  ^^^  make  such  dividend,  and  shall  take  receipts,  in  a  book 
Cooper  V.  **  to  be  kept  for  that  purpose,  from  each  creditor,  for  the  divi- 
Pepys»  1  Atk.  <<  dend  received  by  such  creditor ;  and  such  order  and  receipt 
111.  And  it  (c  gl^|^  \^  ^  discharge  to  every  such  assignee  for  so  much  as  he 
dmSb^ul  whe-  "  ^^^^  P^7  pursuant  to  such  order ;  and  no  dividend  shall  be 
ther  he  will  **  declared,  unless  the  accounts  of  the  assignees  shall  have  been 
interfere  until  «  first  SO  audited  as  aforesaid,  and  such  statement  delivered  by 
application  i<  ^^^  yp^^  oath  as  aforesaid." 
bath  been  '^ 

made  to  the  comraissionerar  See  JSr  |iaf^  Whitchnvch.  /i  91.  Co.  Bankrupt  Lawi»  588.] 
(The  Lord  Chancellor  may  postpone  tiie  dividend  beyond  the  time  limited,  but  it  must  be  for 
the  general  benefit  of  thg  creditors  Ex  parte  Kendal,  17  Ves.  514.  1  Rose,  7l.|l  [Assignee 
cannot  stop  creditor's  dividend  on  account  of  his  own  private  debt  due  from  such  crecStor. 
1  Atk.  90.  But  quare  of  this?  and  see  Ex  parte  Nockold,  89th  Jtme  1754.  Co.  Bankrupt 
Laws,  590.] ;  (and  ste  Ex  parte  Whitehead,  1  Glyn  &  Ja.  59.||  [Upon  sAdatit  of  creditor 
that  he  has  not  read  the  GaaetU^  he  will  be  admitted  so  as  not  to  disturb  former  diridendai 
and  commissioners  cannot  proceed  to  make  a  second  till  he  is  brought  up  eaual  to  the  creditors 
under  the  first,  provided  he  hath  obtained  an  order  for  that  purpose.  1  Atk.  909.  tEx  parte 
Long,  9  Bro.  C.  C.  50.  In  re  Wheeler,  I  Scho.  &  Lef  842.  ace.  An  order  of  dividend  sepa- 
rates the  dividend  fipom  the  bulk  of  the  estate,  and  it  Is  afterwards  at  the  risk  of  the  creditor  if 
he  nefflects  to  apply  for  it.  Ex  parte  Powell,  l  Mont,  ft  Mae.  985.  If  an  assignee  ngn  checks 
for  a  dividend,  and  deposit  them  in  a  desk  from  which  they  are  fraudulently  taken  by  a  clerk, 
it  seems  the  assignee  is  liable  to  the  creditor.  Ex  parte  Griffin,  8  Glyn  &  Ja.  114.;  and  see 
ExparteGxBXiti  1  Mont.  A  Mac.  77.|| 

§  109.  And  by  section  1 09.  (taken  from  5  G.  2.  c.  30.  $  37. )« it  is  en- 

{a)  Instead  of  acted,  ^^  that  if  the  bankrupt's  estate  shall  not  have  been  wholly 
**  the  ^^^'  «  divided  upon  the  first  dividend,  the  commissioners  (a)  shal^ 
former  act.        ^^  within  eighteen  calendar  mouths  after  the  issuing  of  the  com* 

^  mission,  appoint  a  public  meeting  (whereof  and  of  the  purport 
*<  whereof  they  shall  give  twenty^-one  days'  notice  in  the  London 
^  Gaxette\  to  make  a  second  dividend  of  the  bankrupt's  estate;^ 
*^  when  all  creditors  who  have  not  proved  their  debts  may  prove 

"the 
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'*  the  same ;  and  the  commissioners  at  such  meeting,  after  taking 
'*  such  audit  as  hereinbefore  directed,  shall  order  the  balance 
^  in  the  hands  of  the  assignees  to  be  forthwith  divided  amongst 
^  such  of  the  creditors  as  snail  have  proved  their  debts ;  and  such 
^  second  dividend  shall  be  final,  unless  any  action  at  law  or  suit 
**  in  equity  be  depending,  or  any  part  of  the  estate  be  standing 
^  out  not  sold  or  disposed  oi^  or  unless  some  other  estate  and 
^  effects  of  the  bankrupt  shall  afterwards  come  to  the  assignees^ 
^  in  which  case  they  shall,  as  soon  as  may  be,  convert  such 
**  estate  and  eftects  into  money,  and  within  two  calendar  months 
**  after  the  same  shall  be  so  converted,  divide  the  same  in  manner 
«  aforesaid/'ll 

[If  a  creditor  has  obtained  an  un&ir  possession  of  the  bank-  ExparU 
rupt's  property,  his  share  of  the  dividend  may  be  retained  until  Smith,  3  Bro. 
he  gives  up  the  property  of  which  he  hath  so  possessed  himself.]  C*""-  R-  ^^* 

I  Formerly  assumpsit  would  lie  for  a  dividend  under  the  order  Brown  v. 
for  payments,  but  by  the  1 1 1th  section  of  6  G.  4.  c.  16.  (following  BuUen,  DougL 
the  49G.  S.  c  121.  $12.),  no  action  is  to  be  brought  against  ^07. 
assignees  for  the  dividend,  but  the  Lord  Chancellor  may,  upon  |?,*f\^*'^* 
petition,  order  payment  with  interest  and  costs  of  the  application,  i^  ^  i^ 

JBIdoH^  1  Rose,  458. 
On  thb  petition  the  assignee  cannot  dispute  the  debt,  since  he  Ejtfarte 
could  not  have  done  so  at  law  on  an  action  being  brought ;  but  ^2^^^^' 
be  must  present  a  separate  petition  for  that  purpose.  jg*^  patuku 

kinion,  5  Vei.  &  B.  15.  Bx  parts  Loxley,  Buck,  456; 

The  order  for  payment  of  the  dividends  on  a  petition  raises  a  ExfmrU 
personal  responsibility  in  the  assignee,  and  if  he  resist,  it  is  at  his  Graham, 
personal  risk.  iHofc,45ff. 

To  obtain  interest  on  the  petition  an  application  to  the  assignee  Wackerbartk 

for  the  dividend  must  be  shewn.  v.  Powell, 

Bncky  5D8. 

By  the  1  lOtb  section  of  6  G.  4.  c.  16.  if  any  assignee  shall  6  G.  4,  c  ]«. 
have  in  his  hands,  order,  or  disposition  any  unclaimed  dividend  %}}^ 
amounting  to  SQL  and  shall  not,  within  two  months  from  the  ^^  ^  b^^* 
expiration  of  one  year  after  the  order  for  payment  of  the  divi- 
dend by  the  commissioners,  either  pay  it  to  the  creditor  or  cause 
a  certificate  to  be  filed  in  the  ofiice  of  the  secretary  of  bankrupts, 
containing  a  full  account  of  the  name  of  the  creditor  and  amount 
of  the  dividend,  such  assignee  shall  be  charged  interest  on  such 
dividend  fi*om  the  time  that  such  certificate  is  directed  to  be 
filed,  at  the  rate  of  &L  per  cent,  per  annum^  and  also  such  further 
sum  as  the  commissioners  shall  think  fit,  not  exceeding  20/.  per 
cent,  per  annum;  and  the  Lord  Chancellor  or  commissioners 
may  order  the  investment  of  any  unclaimed  dividends  in  the 
public  funds  or  on  government  security  for  or  on  account  of  tha 
creditor;  and  if  the  same  shall  remain  unclaimed  for  the  space 
of  three  years,  the  Chancellor  may  order  the  same  to  be  divided 
amongst  the  other  creditors. 

By  the  33  G.  3.  c.  54.  $  10.  it  is  enacted,  **  that  if  any  person  33  G.s.  c.54- 
'*  appointed  to  any  ofiice  by  any  friendly  society,  and  being  S  ^^* 
<'  intrusted  with  monies  or  efifects  belonging  to  such  society, 
'*  shall  become  bankrupt,  his  assignees  snail,  within  forty  days 

«  after 
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JEx  parte  Lan- 
caster Amica- 
ble Society, 
6  Ves.  98. ; 
and  see  Id. 
441.  804. 
15  Ves.  280. 
Buck.  214. 
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after  demand  made  by  order  of  such  society,  deliver  all  things 
belonging  to  such  society  to  such  person  as  the  society  shall 
appoint,  and  pay  out  of  the  assets  of  such  person  all  sums  of 
money  remaining  due  and  received  by  such  person  in  virtue 
of  such  office,  before  any  other  debts  are  paid  or  satisfied."  .. 
This  clause  only  extends  to  money  in  the  hands  of  persons 
duly  appointed  officers  of  the  society,  and  not  to  bankers  or  to 
perso^is  to  whom  money  has  been  lent  by  the  society ;  nor  does 
it  apply  to  money  in  the  hands  of  an  officer  of  the  society  if  leat 
to  him,  or  remaining  in  his  hands  on  security.  || 


6G.4.  C.16. 
§  112. 


(a)  In  the 
5  G.  2.  C.  30. 
§  1.  the  of- 
fences were 
stated  con- 
junctively, so 
that  it  was 
held  that  if 
the  bankrupt 
surrendered  it 
was  no  felony 
to  refuse  a  dis- 
closure.   The 
words  of  tlie 
present  act  are 
disjunctive. 
See  Rex  v. 
Page,  1  Bro.  & 

B.  308. 

(6)  See  Cul- 
len,  B.  L.345. 
1  Deacon  514. 
{c)  20/.  in 
5G.  2.  c.30. 

§1. 

Alexander 
Thompson,  an 
embroiderer 
by  trade,  was 
convicted  for 
not  surrender- 
ing though  his 
time  had  never 
been  enlarged, 
and  was  exe- 
cuted in  the 
beginning  of 
the  year  1756. 


(M)  How  the  Bankrupt  is  to  demean  himself;  and 
herein  of  the  Crime  in  not  appearing,  and  dis- 
covering his  Estate,  and  the  Privilege  he  is  to  enjoy 
during  his  Attendance. 

II  "DY  6  G.  4.  c,  16.  J  1 12.  (taken  from  5  G.  2.  c.  SO.  §  1.    and 

1  G.  4.  c.  1 15.  $  1.)  it  is  enacted,  **  that  if  any  person  against 
**  whom  any  commission  has  been  issued,  or  shall  hereafter  be 
"  issued,  whereupon  such  person  hath  been  or.  shall  be  declared 
*^  bankrupt,  shall  not,  before  three  of  the  clock  upon  the  forty- 
*'  second  day  after  notice  thereof  in  writing  to  be  left  at  the  usual 
^^  place  of  abode  of  such  person,  or  personal  notice  in  case  such 
^^  person  be  then  in  prison,  and  notice  given  in  the  London 
*<  Gazette  of  the  issuing  of  the  commission,  and  of  the  meetings 
^'  of  the  commissioners,  surrender  himself  to  them,  and  sign  or 
^*  subscribe  such  surrender  and  submit  to  be  examined  before 
*^  them  from  time  to  time  upon  oath,  or  being  a  Quaker,  upon 
^^  affirmation  {a) ;  or  if  any  such  bankrupt  upon  such  exaroin- 
<<  ation  shall  not  discover  all  his  real  or  personal  estate,  and 
^*  how,  and  to  whom,  upon  what  consideration,  and  when  he 
*<  disposed  of,  assigned  or  transferred  any  of  such  estate,  and 
all  books,  papers,  and  writings  relating  thereto  (except  such  part 
as  shall  have  been  really  and  bonaJideheioTe  sold  or  disposed  in 
*<  the  way  of  his  trade  (&),  or  laid  out  in  the  ordinary  expense  of 
<^  his  family) ;  or  if  any  such  bankrupt  shall  not  upon  such  ex* 
'^  amination  deliver  up  to  the  commissioners  all  such  part  of 
*^  such  estate,  and  all  books,  papers,  and  writings  relating  there^ 
**  nnto,  as  be  in  his  possession,  custody,  or  power  (except  the 
necessary  wearing  apparel  of  himself^  his  wife,  and  children); 
or  if  any  such  bankrupt  shall  remove,  conceal,  or  embezzle 
any  part  of  such  estate  to  the  value  of  ten  pounds  {c)  or  up- 
'^  wards,  or  any  books  of  accounts,  papers,  or  writings  relating 
**  thereto,  with  intent  to  defraud  his  creditors,  every  such  bank- 
rupt shall  be  deemed  guilty  of  felony,  and  liable  to  be  trans- 
ported for  life,  or  for  such  term,  not  less  than  seven  years, 
as  the  court  before  which  he  shall  be  convicted  shall  adjudge, 
*^  or  shall  be  liable  to  be  imprisoned  only,  or  imprisoned  and 
^^  kept  to  hard  labour  in  any  common  gaol,  penitentiary,  or 
•*  house  of  correction,  for  any  term  not  exceeding  seven  years.** 

[On  a  petition  to  Ld.  Hardwicke,  that  the  clerk  of  the  commission  might  be 
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ordered  to  attend  at  the  Old  Bailey  with  the  proceedings  upon  a  prosecution  against  the  bank« 
runt  for  felony  in  not  surrendering,  his  Lordship  said,  that  a  court  of  equity  will  not  lend  its 
aid  to  such  a  prosecution;  but  that  the  petitioner  must  go  on  in  such  manner  as  the  huv  pre- 
scribes to  proTe  him  a  bankrupt  and  a  felon  within  the  meaning  of  the  act  of  parliament, 
1  Atk.S21.  Lord  MaccUsfiM^  his  Lordship  added,  in  several  instances  superseded  the  com- 
mission  in  order  to  prevent  such  a  prosecution  where  a  bankrupt  did  not  surrender  himself  in 
due  time;  and  there  did  not  appear  any  intention  in  him  to  defraud  his  creditors.  Id  '222.] 
lAnd  the  same  was  done  where  the  bankrupt  had  surrendered  to  a  joint  commission,  but 
omitted,  under  wrong  advice,  to  surrender  to  a  separate  one.  Ex  parte  Lavender 
18  Ves.  18.  1  Rose»  SS.  Richard  Thum,  a  tallow-chandler  by  trade,  was  convicted  for 
concealing  his  effects,  and  was  the  first  person  who  suffered  capitally  by  the  bankrupt  laws  ; 
he  was  executed  12th  2)«?.  1712.  John  PerroU  ¥fas  convicted  of  a  like  concealment,  and 
executed  in  Nov,  1762.  Vide  2  Burr.  1216.  ||It  will  be  seen  that  by  the  present  law  (which 
follows  the  1  G.  4.  c.  1 15.  $  1.),  the  punishment  is  transportation  for  life,  or  not  less  than  seven 
years,  or  imprisonment  for  any  term  not  exceeding  seven  years.|| 

And  by  $113.  (taken  from  5  G.  2.  c.  SO.  $  3.)  it  is   enacted,  §ii3.  [Ifbya 

«  that  the  Lord  Chancellor  shall  have  power,  as  often  as  he  shall  ^Xuk  of  thl 

**  think  fit,  from  time  to  time  to  enlarge  the  time  for  the  bank-  bankrupt,  he 

"  rupt's  surrendering  himself  for  such  time  as  the  Lord  Chan-  has  neglected 

"  cellor  shall  think  nt,  so  as  every  such  order  be  made  six  days  ^9  surrender 

««  at  least  before  the  day  on  which  such  bankrupt  was  to  sur-  da"^a'^dnt^d^ 

«  render  hiinself."  thJchancello; 

may  upon  petition  make  an  order  that  the  commissioners  appoint  a  new  day  for  taking  the 
examination.  Ex  parte  Graham,  2  Bro.  Chan.  R.  48.  Ex  parte  Bould,  Id.  49.  Ex  parte 
Smith,  Co,  Bankrupt  Laws,  521.  Ex  parte  Rogers,  Ambl.  307.  Ex  parte  Grey,  1  Ves.  jun. 
195.  Ex  parte  White,  2  Bro.  Chan.  R.  47.  But  such  order  will  not  avoid  the  effect  of  the 
statute ;  it  is  only  declaratory  of  the  opinion  of  the  court  that  the  bankrupt  had  no  intention 
of  keeping  out  of  the  way  fraudulently.  It  therefore  recites  the  special  circumstances  of  the 
case.  See  the  above  authorities.]  J| JSj: /Mzr/^  Ricketts,  6  Ves.  445.  Ex  parte  Hi^ginson, 
12  Ves.  496.  Ex  parte  Jackson,  15  Ves.  119.;  and  see  Ex  ;;ar/ff  Dawson,  2  Cox.  48.  Ex 
parte  Parr,  1  Mont.  Dig.  B.  L.  1 1  J.  An  application  for  this  purpose  should  be  upon  the  peti- 
tion either  of  the  bankrupt  or  the  assignees.  Fuller's  case,  10  Ves.  185.  In  one  case  it  was 
on  the  joint  petition  of  the  commissioners  and  assignees.  Ex  parte  Grey,  1  Ves.  jun.  1 95, 
The  consent  of  the  assignees  is  not  always  necessary.  Ex  parte  Shiles,  2  Rose,  381.  l  Madd. 
2^1.  It  is  irregular  in  the  assignees  to  obtain  an  ex  parte  order  if  the  bankrupt  is  ready  to 
attend.    1  Glyn  &  J.  281.;  and  see  Deacon  B.L.  c.  13.  §  1. 

And  by  $  114.  it  is  enacted,  ^^  that  it  shall  be  lawful  for  the        §  114. 
**  commissioners  before  the  choice  of  assiirnees*  and  after  such  ^^'*  section  is 

new 

*'  choice  for  the  assignees,  with  the  approbation  of  the  com- 
^*  missioners  testified  m  writing  under  their  hands,  from  time  to 
^*  time  to  make  such  allowance  to  the  bankrupt  out  of  his  estate, 
'*  until  he  shall  have  passed  his  last  examination,  as  shall  be 
«  necessary  for  the  support  of  himself  and  his  family .*' 

And  by  $  115.  (taken  from  5  G.  2.  c.  30.  $  14.)  it  is  enacted,        ^  115. 
**  that  if  any  bankrupt  apprehended  by  any  warrant  of  the  (a)  Instead  of 
"  commissioners  (^i)  shall,  within   the  time  hereby  allowed  for  a  judge's  war- 
**  him  to  surrender,  submit  to  be  examined,  and  in  all  things  f^,r,^er  ^^t. 
<*  conform,  he  shall  have  the  same  benefit  as  If  he  had  volun- 
**  tartly  surrendered/' 

And  by  $  116.  (taken  from  5  G.  2.  c.  30.  $  S6.)  it  is  enacted,  ^  11$. 
'*  that  the  bankrupt  after  the  choice  of  assignees  shall  (if  thereto 
'*  required)  forthwith  deliver  up  to  them  upon  oath,  before  a 
"  master  ordinary  or  extraordinary  in  Chancery,  or  justice  of 
^'  the  peace,  all  books  of  accounts,  papers,  and  writings  relating 
^*  to  his  estate  in  his  custody  or  power,  and  discover  such  as 
**  are  in  the  custody  or  power  of  any  other  person ;  and  every 
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such  bankrupt  not  in  prison  or  custody  shall  at  all  times  after 
such  surrender  attend  such  assignees  upon  every  reasonable 
notice  in  writing  for  Uiat  purpose  given  by  them  to  him,  or 
left  at  his  house,  and  Hhall  assist  such  assignees  in  making 
out  the  accounts  of  his  estate ;  and  such  bankrupt  after  he  shall 
have  surrendered,  may  at  all  seasonable  times  before  the  ex- 
piration of  the  said  forty-two  days,  or  such  further  time  as 
shall  be  allowed  to  him  to  finish  his  examination,  inspect  his 
'^  books,  papers,  and  writings  in  the  presence  of  his  assignees 
or  any  person  appointed  oy  them,  and  bring  with  him  each 
time  two  persons  to  assist  him ;  and  every  sucu  bankrupt  after 
he  shall  have  obtained  his  certificate,  shall,  upon  demand  in 
Writing  given  to  him  or  left  at  his  usual  place  of  abode,  attend 
the  assignees   to  settle  any  accounts  between  his  estate  and 
any  debtor   to  or  creditor  thereof,  or   attend   any  court  of 
record,  to  give  evidence  touching  the  same,  or  ao  any  act 
necessary  for  getting  in  the  said  estate,  for  which,  attendance 
he  shall  be  paid  five  shillings  per  day  by  the  assignees  out  of 
**  his  estate  ;  and  if  such  bankrupt  shall,  after  such  demand  as 
'^  aforesaid,  not  attend,  or  on  such  attendance  refuse  to  do  any 
of  the  matters  aforesaid,  without  sufficient  cause  shewn  to  the 
commissioners  for  such  refusal,  and  by  them  allowed,  the 
assignees  making  proof  thereof  upon  oath  before  the  com* 
missioners,  the  said  commissioners  may,  by  warrant  directed 
to  such  persons  as  they  shall  think  proper,  cause  such  bank- 
rupt to  be  apprehended  and  committed  to  such  prison  as  they 
^all  think  fit,  there  to  remain  until  he  shall  conform  to  the 
**  satisfaction  of  the  commissioners  or  of  the  Lord  Chancellor." 
And  by  $  117.  (taken  from  5  G.  2.  c.  30.  §  5.)  it  is  enacted, 
that  the  bankrupt  shall  be  free  from  arrest  or  imprisonment 
by  any  creditor  in  coming  to  surrender;  and  after  such  sur- 
**  render  during  the  said  forty-two  days,  and  such  further  time 
as  shall  be  allowed  him  for  finishing  his  examination,  pro- 
vided he  was  not  in  custody  at  the  time  of  such  surrender ; 
and  if  such  bankrupt  shall  be  arrested  for  debt,  or  on  any 
escape  warrant(a),  in  coming  to  surrender,  or  shall  after  his  sur- 
'^  render  be  sb  arrested  Within  the  time  aforesaid,  he  shall,  on  pro- 
**  ducing  the  summons  under  the  hands  of  the  commissioners  to 
"  the  officer  who  shall  arrest  him,  and  giving  such  officer  a  copy 
*^  thereof,  be  immediately  discharged ;  and  if  any  officer  shall 
detain  any  such  bankrupt  after  he  shall  have  shown  such 
summons  to  him  so  signed  as  aforesaid,  such  officer  shall  for- 
feit to  such  bankrupt,  for  his  own  use,  the  sum  of  five  pounds 
,  for  every  day  he  shall  detain  such  bankrupt,  to  be  recovered 

wholt"t?me'''^  "  ^y  "^^*^"  ^^  ^^^^  *"  *"y  ^®"^*^  ^^  record  at  fVestminster  in  the 
which  the  act    "  nomeof  such  bankrupt,  with  full  costs  of  suit"  (6) 

allowfl  him  to  furrender  in.  Nevertheless,  if  a  bankrupt  be  abroad,  and  upon  his  return  with 
an  intention  to  surrender,  be  arrested  on  his  landing  before  he  can  convenientlj  make  his 
surrender,  the  privilege  shall  extend  to  him ;  but  it  roust  appear  that  he  was  actually  going  to 
surrender.  Kenyon  v.  Solomon,  Cowp.  1 56.  Co.  B.  Laws,  1 42.  A  bankrupt  may  be  taken,  and 
surrendered  by  his  bail  within  the  time  of  privilege;  for  this  act  is  no  protection  but  against  the 
suits  of  creditors.    Ex  parte  Gibbons,  1  Atk.  238 .] ;  ||and  see  Ex  parte  Leigh,  1  Glyn  &  Ja.  964. 

But 
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5117. 
(a)  This 
means  an  es- 
cape warrant 
at  suit  of  a 
creditor. 
1  Barn.  St  Aid. 
311.  (*)  [This 
is  a  particular 
privilege  to 
enable  the 
bankrupt  to 
surrender; 
and  until  ac- 
tual surrender, 
confined  to 
the  act  of  his 
going  with  that 
view  ;  not  a 
general  privi- 
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But  the  court  will  enlarge  the  time  for  the  bankrupt  to  surrender,  in  order  that  he  may  first  finish 
his  examination.  Maude  v.  Jo  wet  t,  3  East,  145.  Glendinning  v.  Robinson,  1  Taunt.  320.  OflBey 
V.  Dickins,  6  Maul.  8t  S.  349.  Where  the  haoknipt  has  escaped  from  prison,  he  may  be  re-taken 
by  the  officer  in  the  time  of  privilege.  Ex  parte  Johnson,  14  Ves.  ^,  Anderson  ▼.  Hampton, 
1  Bam.  ft  A.  S08.  If  he  is  in  prison  at  the  time  of  the  adjudication  be  is  not  protected  from 
cubsequent  detainers.  Ex  parte  Goidie,  1  Meriv.  R.  1 76.  2  liose,  343. ;  unless  the  original  arrest 
is  bad,  in  which  case  the  detainers  fall  to  the  ground.  Ex  parte  Hawkins,  4  Ves.  69 1 .  Ex  parte 
Ross,  I  Rose  Ca.  262.  Ex  parte  Moore,  Buck's  Ca.  521.;  but  see  contrh,  Barclay  v.  baber, 
f  Bam.  &  A.  745.  The  bankrupt  is  entitled  to  his  discharge,  though  the  commissioners  omit  to 
indorse  the  adjournment  on  the  summons.  Price's  case,  5  Ves.  &  B.  S3. ;  he  is  protected  dur- 
ing the  whole  of  the  fort^-second  day.  Ex  parte  Donlevy,  7  Ves.  317.;  and  so,  also,  notwith- 
standing the  debt  on  which  he  is  arrested  was  not  proveable,  not  being  due  at  the  bankmptcy. 
Darby  t.  Baugham,  5  Term  R.  209.  And  the  privilege  extends  to  an  attachment  for  not  paying 
money  on  an  award  made  a  mie  of  court.  Ex  parte  Parker,  3  Ves.  554. ;  but  not  to  a  deot  due 
to  the  crown.  Ex  parte  Temple,  9  Rose^  22. ;  but  he  is  protected  at  common  law  from  such  debt 
while  he  is  actually  atteading  the  commissioners,  or  going  or  returning.  Ex  parte  Russell, 
1  Rose,  278.;  and  this  common  law  privilege  seems  to  extend  to  any  attendance  of  the  bnnkr 
rupt  at  any  time  under  the  commissioners*  summons.  Arding  y.  Flower,  8  Temi  R.  534.;  and 
to  a  voluntary  attendance  bond  fide  to  be  examined.  Ex  parte  Ross,  1  Rose,  260.  And  so 
although  he  is  deviating  from  the  road  at  the  time  of  his  arrest,  if  he  is  bond  fide  going  to  be 
examined.    Ogle's  case,  11  Ves.  BS^.    See  Deacon  B.  L.  c.  13.  §  5.|| 

(N)  Of  the  Surplus  of  the  Estate,  and  the  Allowance 
to  be  made  to  the  Bankrupt :  and  herein  of  his  Dis- 
charge and  Certificate. 

||"D  Y  §  128.  (in  place  of  5  G,  2.  c.  SO.  $  7.  &  8.)  it  is  enacted,  6  G.  4.  c.  16 

"  that  every  bankrupt  who  shall  have  obtained  bis  certi-  \^^' 
**  ficate,  if  the  net  produce  of  his  estate  shall  pay  the  creditors  double  those 
**  who  have  proved  under  the  commission  ten  shillings  in  the  in  the  former 
**  pound,  shall  be  allowed  five  per  cent,  out  of  such  produce  to  statute. 
"  be  paid  him  by  the  assignees,  provided  that  such  allowance  ^o?"'^'2t^l*d^to 
"  shall  not  exceed  four  hundred  pounds;  and  every  such  bank-  allowance un- 
**  rupt,  if  such  produce  shall  pay  such  creditors  twelve  shillings  der  this  act, 
"  and  sixpence  in  the  pound,  shall  be  allowed  and  paid  as  till  a^im/ divi- 
"  aforesaid  seven  pounds  ten  shillings  per  cent,  provided  such  and1hev"have 
"  allowance  shall  not  exceed  five  hundred  pounds;  and  every  had  their  cer- 
"  such  bankrupt,  if  such  produce  shall  pay  such  creditors  fifteen  tificate.  i  Aik. 
"  shillings  in  the  pound  or  upwards,  shall  be  allowed  and  paid  208.]  jjSee 
"  as  aforesaid  ten  pounds  per  cent.,  provided  such  allowance  j^^l.^135 
"  shall  not  exceed  six  hundred  pounds;  but  if  such  produce  237.  And  if 
"  shall  not  pay  such  creditors  ten  shillings  in  the  pound,  such  the  fund  is 
"  bankrupt  shall  only  be  allowed  and  paid  so  much  as  the  exhausted 
"  assignees   and  commissioners  shall  think  fit,  not  exceeding  ^fficate  ^he^asl 
**  three  pounds  per  centum  and  three  hundred  pounds."  signees  are  not 

liable.  Groome  v.  PottH,  6  Term  R.  548.||  The  allowance  is  a  vested  interest,  and  transmissible 
to  the  bankrupt's  representative.  Ex  parte  Trap,  l  Atk.  208.  Ex  parte  Calcot,  Id,  209. 
3  Atk.  814.  S.  C]  |)According  to  the  words  ox  the  above  section  the  interest  docs  not 
actually  wti  in  the  bankrupt  till  a  dividend  is  declared.  Ex  parte  Salford,  1  Deacon,  546. 
It  is  not  necessary,  however,  that  the  bankrupt  should  be  alive  at  the  time  of  the  declaration 
of  the  dividend.  Ihid, ;  or  that  he  should  actually  have  obtained  the  commissionerb'  order  for 
his  allowance.  1  Atk.  309. ;  for  where  the  bankrupt  died  before  his  estate  paid  I  Of.  in  the 
pound,  the  Vice-Chancel  lor,  after  (hat  dividend  had  been  declared,  ordered  the  assignees  to 
pav  the  allowance  to  the  bankrupt*s  personal  representative.  Ex  parte  Sal  ford,  xt^rc^.|| 
[Tne  same  person  is  not  entitled  to  a  double  allowance;  one,  in  respect  of  a  joint, 
and  the  other,  in  respect  of  a  separate  estate.  Ex  parte  Bate,  Co.  Bankrupt  Laws,  592. 
Nor  does  the  statute  give  a  distirict  allowance  of  300/.  to  each  partner,  when  joint  cre- 
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ditors  are  paid  \5s.  in  the  pound.  Ibid,]  ||And  before  the  3  G.4.  c.  81.  $  12.  if  one  partner 
only  obtained  his  certificate  no  allowance  was  due  to  him.  Ejc  parte  Powell,  1  Madd.  68., 
this  was  altered  by  that  statute,  which  was  followed  by  the  i29th  section  of  the  present  act; 
but  both  the  joint  and  separate  creditors  must  receive  a  sufficient  dividend.  Ilnd, ;  and  see 
Hx  parte  Thurlow,  1  Rose  Ca  421.  Ex  parte  Ferrell,  Buck,  345.  Ex  parte  Holmes,  2  Rose 
Ca.  95.  The  bankrupt's  right  to  his  allowance  will  be  preferred  to  the  claims  of  creditors  for 
interest  in  the  event  of  a  surplus.     Ex  parte  Morris,  5  Bro.  C.C.79.     1  Ves.  juo.  132.||' 

§  129.  By  §  129.  (in  lieu  of  S  G.  4.  c.  81.  j  12.)  it  ia  enacted,  "  that 

*^  in  all  joint  commissions  under  which  any  partner  shall  have 

''  obtained  his  certificate,  if  a  safficient  dividend  shall  have  been 

*^  paid  upon  the  joint  estate  and  upon  the  separate  estate  of 

*^  such  partner,  he  shall  be  entitled  to  his  allowance  although  his 

"  other  partner  or  partners  may  not  be  entitled  to  any  allowance." 

§  132.  And  by  §  1S2.  (in  lieu  of  5  Eliz.  c.  13.  §  4.  and  1  Jac.  I.  c.  15. 

(a)  Bills  and     ^  15.)  \^  jg  enacted,   "that  the  assignees  shall,  upon  request 

w^thfnThis"      "  niade  to  them  by  the  bankrupt,  declare  to  him  how  they  have 

latter  class,       ^  disposed  of  his  real  and  personal  estate,  and  pay  the  surplus, 

and  not  the       "  if  any,  to  such  bankrupt,  his  executors,  administrators,  or 

former,  since     «  assigns,  and  every  such  bankrupt,  after  the  creditors  who  have 

terest"fs  reco-    **  pi'oved  under  the  commission  shall  have  been  paid,  shall  be 

verable  on        **  entitled  to  recover  the  remainder  of  the  debts  due  to  him;  but 

them  as  dama-  **  the  assignees  shall  not  pay  such  surplus  until  all  creditors  who 

ges  at  law  thev  ««  have  proved  under  the  commission  shall  have  received  interest 

en^titled  to  in-    "  upon  their  debts,  to  be  calculated  and  paid  at  the  rate  and  in 

terest  out  of     *'  the  order  following ;  that  is  to  say,  all  creditors  whose  debts 

the  surplus        «  are  now  by  law  entitled  to  carry  interest,  in  the  event  of  a  sur^ 

^forethis  act.  ««  piyg^  shall  first  receive  interest  on  such  debts  at  the  rate  of  in- 

Kock  ^  Ves.      "  terest  reserved  or  by  law  payable  thereon,  to  be  calculated  from 

&  B.342.         *'  the  date  of  the  commission,  and,  after  such  interest  shall  have 

1  Rose,  317.      **  been  paid,  all  other  creditors  who  have  proved  under  the  comr 

Ex  parte  WiU  c«  mission  shall  receive  interest  on  their  debts  from  the  date  of 

and  as  to  in-   '  **  ^^^  commission,  at  the  rate  of  four  pounds  per  cent«"(a) 

terest  beyond  the  penalty  of  a  bond,  see  Eden's  B.  L.  367. 

Bronoley  v.  Where  the  debts  have  been  fully  paid  and  there  is  an  over- 

1  Atk 'so  C  P^"^  consisting  of  real  and  personal  estate,  the  personal  estate  is 
B.L.  514-Rnd  ^^^^  ^®  ^^  applied  to  payment  of  interest  on  debts  carrying 
see  Banks  v.  interest,  and  if  that  is  deficient  the  real  estate  must  come  in  aid. 
Scott,  5  Madd.  But  where  there  is  real  and  personal  estate  more  than  sufficient 
^^'  to  pay  the  debts  with  interest,  and  the  bankrupt  is  dead,  the  sur- 

plus real  estate  must  be  conveyed  to  his  heir,  and  the  personal 
estate  among  his  next  of  kin. 
Co.  B.L.  514.        Before   the  present  statute,   all  creditors  by  bond  or  con- 
Eden's  B.  L.     tract,  or  note,  carrying  interest  on  the  face  of  it,  or  where 

interest  was  allowed  by  the  course  of  dealing,  were  entitled  to 
interest  out  of  the  estate  before  the  bankrupt  could  receive  the 
surplus. 

Now  by  §  1S2.  (above)  all  creditors  whatever  are  entitled  to 
interest  according  to  the  rates  therein  specified. 
„  Separate  creditors  are  not  entitled  to  interest  till  the  joint 

Boardman,        creditors  are  paid  20^.  in  the  pound. 
1  Cox,  275.    Ex  parte  Clarke,  4  Ves,  677. 

Upon 
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Upon  the  principle  that  a  partner  jointly  liable  with  the  estate  Ex  parte 

•of  his  copartner  can  never  stand  in  competition  with  their  joint  ^^^^i  ^  ^^' 

creditors,  it  is  decided  that  the  joint  creditors  are  entitled  to  ^1^1^%"^^^ 

interest  on  their  debts  in  preference  to  the  right  of  the  co*  369. 
partner  to  prove  against  his  partner's  estate. 

Creditors   are  not   prevented   claiming   interest    by   having  Fx  parte 

signed  a  receipt  in  full  under  a  mistaken  impression.  ^®*>'»  '^  ^*^^  * 

If  one  partner  is  bankrupt  under  a  separate  commission  and  ^j,  ^^^^^  Lan- 
have  the  surplus  of  the  joint  and  separate  estate  paid  to  him,  fear,  i  Rose, 
the  other  partner  may  apply  by  petition  for  an  account  and  pay-  442. 
ment  of  his  share,  and  the  Chancellor  can  make  such  an  order, 
and  the  petitioner  is  not  driven  to  a  bill. 

A  bankrupt  penduig  the  proceedings  has  a  right  to  inspect  Twogood 
the  proceedings  in  respect  of  the  surplus,  but  he  will  not  be  Swanston, 
allowed  to  surcharge  and  falsify  in  the  master's  office  accounts  6Ves.485. 
settled  long  ago;  though  palpable  errors,  specifically  pointed  out 
on  petition,  may  be  rectified. 

Of  the  Ca'tjficate  s  and  herein^ 
I.  Of  granting,  staying,  and  refusing  the  Certificate. 

By  6  G.  4.  c.  16.  $  121.  (taken  from  3  G.  2.  c.  30.  J  7.  and  |^^.  ^.  c.  i«. 
46  G.  3.  c.  135.   $4.)    it  is   enacted,    *^  that  every  bankrupt  ^ 
*'  who  shall  have  duly  surrendered  and  in  all  things  conformed 
'*  himself  to  the  laws  in  force  concerning  bankrupts  at  the  time 

of  issuing  the  commission  against  him,  shall  be  discharged 

from  all  debts  due  by  him  when  he  became  bankrupt,  and 
^  from  all  claims  and  aemands  hereby  made  proveable  under 
'*  the  commission,  in  case  he  shall  obtain  a  certificate  of  such 
**  conformity  so  signed  and  allowed,  and  subject  to  such  provisions 
'^  as  hereinafter  directed ;  but  no  sucK  certificate  shall  release 
*^  or  discharge  any  person  who  was  partner  with  such  bankrupt 
^*  at  the  time  of  his  bankruptcy,  or  who  was  then  jointly  bound 
<<  or  had  made  any  joint  contract  with  such  bankrupt." 

And  $  122.  it  is  enacted,  (taken  from  the  5  G.  2.  c.  30.  $  10. 
and  49  G.  3.  c.  135.  $  18.),  ^^  that  such  certificate  shall  be  signed 
^*  by  four-fifths  in  number  and  value  of  the  creditors  of  the 
*^  bankrupt  who  shall  have  proved  debts  under  the  commission 
"  to  the  amount  of  twenty  pounds  or  upwards  (/i),  or  after  six  («)  If  there  is 
"  calendar  months  from  the  last  examination  of  the  bankrupt  ^^5^^^"°  must* 
•*  then  either  by  three-fifths  in  number  and  value  or  by  nine-tenths  gj^^  ^j.  ^^.h 
**  of  such  creditors,  who  shall  thereby  testify  their  consent  to  the  fraction. 
**  said  bankrupt's  discharge  as  aforesaid ;  and  no  such  certificate   1  Christ.  B,  L. 
*♦  shall  be  such  discharge  unless  the  commissioners  shall,  in  writing  ^^^      n^uj^j 
"  under  their  hands  and  seals,  certify  to  the  Lord  Chancellor  that  ^''anlnspcc^ 
^^  such  bankrupt  has  made  a  full  discovery  of  his  estate  and  tion  in  onler 
"  efiects,  and  in  all  things  conformed  as  aforesaid,  and  that  to  ascertain 
"  there  does  not  appear  any  reason  to  doubt  the  truth  or  fulness  ^^^^^^^^  ^jg 
**  of  such  discovery,  and  also  that  the  creditors  have  signed  in  parte  Morgan, 
**  manner  hereby  directed,  and  unless  the  bankrupt  make  oath   i  Glyn  &  Ja. ' 
"  in  writing  that  such  certificate  and  consent  were  obtained  ^o^. 

U  u  3  "  without 
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"  without  fraud,  and  unless  such  certificate  shall  after  such  oath 
*^  be  allowed  by  the  Lord  Chancellor  (6),  against  which  allow- 
"  ance  any  of  the  creditor  of  the  bankrupt  may  be  heard  before 
«  the  Lord  Chancellor." 

And  by  $  124<.  (taken  from  5  G.  2.  c.  SO.  jld  and  24  G.  2. 
c.  57.  §  10.)  it  is  enacted,  <^  that  the  commissioners  sbaU  not 
sign  any  certificate  unless  they  shall  have  proof  by  afiidavit  in 
writing  of  the  signature  of  uie  creditors  thereto,  and  of  any 
person  thereto  authorized  by  any  creditor,  and  of  the  authority 
by  which  such  person  shall  have  signed  the  same;  and  if 
any  creditor  reside  abroad,  the  authority  of  such  creditor 
shall  be  attested  by  a  notary  public,  British  minister,  or 
consul ;  and  every  such  affidavit^  authority,  and  attestation, 
shall  be  laid  before  the  Lord  Chancellor  with  the  certificate 
previous  to  the  allowance  thereof." 

By  §  ISO.  (taken  with  alterations  from  5  G.  2.  c.  SO.  §  12.)  it  is 
enacted,  *^  that  no  bankrupt  shall  be  entitled  to  his  certificate 
or  to  be  paid  any  such  allowance,  and  that  any  certificate,  if 
obtained,  shall  be  void  if  such  bankrupt  shall  have  lost  bv  any 
sort  of  gaming  or  xcagering  (c)  in  one  day  twenty  pounds,  or 
within  one  year  next  preceding  his  bankruptcy  two  hundred 
pounds ;  or  if  he  shall,  within  one  year  next  preceding  his 
bankruptcy,  have  lost  two  hundred  pounds  by  any  contract  for 
the  purchase  or  sale  of  any  government  or  other  stock  where 
such  contract  was  not  to  be  performed  within  one  week  after  the 
contract,  or  where  the  stock  bought  or  sold  was  not  actually 
transferred  or  delivered  in  pursuance  of  such  contract,  *or  shall, 
after  an  act  of  bankruptcy  committed,  or  in  contemplation  of 
bankruptcy,  have  destroyed,  altered,  mutilated,  or  falsified,  or 
cause  to  be  destroyed,  altered,  mutilated,  or  falsified,  any  of 
his  books,  papers,  writings,  or  securities,  or  made  or  been  privy 
to  the  making  of  any  false  or  fraudulent  entries  in  any  book  of 
account  or  other  document  with  intent  to  defi'aud  his  credi- 
tors ;  *  or  shall  have  concealed  property  to  the  value  of  ten 
pounds  or  upwards;*  or  if  any  person  having  proved  a  false  debt, 
under  the  commission  {d),  such  bafikrupt  being  privy  thereto  or 
afterwards  knowing  the  same  shall  not  have  disclosed  the  same 
to  his  assignees  within  one  month  after  such  knowledge.''  * 

proving  'may' be  a  witness  to  prove  the  fraud.  Edmonson  v.  Webb,  3  Esp.  Cb.  S64. ;  sed  atu 
and  see  as  to  proving  fictitious  debts,  £r/>arto  Lafiert,  1  Rose,  350,  Freydeburgh's  Ca.  3  Yet. 
&Bea.  142. 

A  debt  which  entitles  a  creditor  to  sign  the  certificate  must 
be  such  a  one  as  would  entitle  him  to  a  dividend.  || 

[An  executor  may  sign  the  certificate ;  but  a  person  who  hath 
a  debt  in  his  own  right  and  another  debt  as  executor,  cannot 
sign  in  each  distinct  right,  for  to  this  purpose  both  are  considered 
as  his  own  particular  debt.  If  the  property  of  the  principal 
creditor  upon  his  death  devolves  upon  the  bankrupt,  the  bank* 
rupt  himself  may  sign  the  certificate ;  for  otherwise  his  person 
could  never  be  released,  as  no  one  else  is  or  can  be  qualified  to 
sign  it  for  him.] 

I  One 


§  IJO. 

The  clause  as 
to  advancing 
more  than 
100/.  to  a  child 
on  marriage  is 
omitted, 
(c)  These 
words  are  in- 
stead of  the 
enumeration 
of  games  in  the 
former  act, 
which  it  was 
decided  did 
not  comprize 
insuring  in  the 
lottery.  Lewis 
V.  Piercy,  1  H. 
Black.  29.;  nor 
keeping  a  lot- 
tery-office. 
Ex  parte 
Richardson, 
Co.  B.  L.  555, 
The  clauses 
within  aste- 
risks are  new. 
{d)  The  party 


Ex  parte 
Buckrer,  Co. 
B.L.  459. 

Ex  parte 
Saunmrez, 
1  Atk.Sj. 

Green,  260. 


(N)  Surplus  qf  Estate,  Allowance  to  Bankrupt.  (Certificate.)    663 

II  One  partner  may  sign  the  certificate  for  another,  and  the  (a)  Ex  parte 
other  would  be  bound  by  such  signature  even  after  a  dissolution  Mitchell, 
of  partnerahip  (a) ;  and  so  also  one  co-executor  may  sign  for  the   LJ  ^^'  ^^^' 
other  (b\  but  not  one  trustee  for  the  other (c) ;  nor  can  a  party   V?  Ves'^'e" 
who  has  assigned  his  debt  sign  without  the  authority  of  the  (b)  Powetl  v. 
assignee,  (d)  A  receiver  cannot  be  allowed  to  sign  though  he  may  Evans,  5  Ves. 
prove  (e) ;  and  it  seems  that  an  executor,  who  is  bankrupt  and  ®  ^^"  W  ^' 
creditor  on  bis  own  estate,  in  his  capacity  of  executor  cannot  ^^^ose  224? 
sign  his  certificate,  (g)  yj  Ex  parte 

Taylor,  1  GlynScJ,  599.  (e)  1  Glyn  ft  J.  151.  (g)  Id,  163.;  and  see  further,  as  to  signature 
of  the  creditors,  Eden's  B.  L.  374.    Deacon  B.  L.  c.  1 4.  §  1 . 

A  creditor  who  has  proved,  and  is  fully  paid  by  a  surety,  Ratcli^  v. 
cannot  afterwards  sign  the  certificate.  (A)||  ^5I?*j'l'     , 

6  IVlsicld.  193. 

[A  certificate  allowed  in  the  bankrupt's  lifetime  may  be  con-  i  Atk.  77. 
firmed  after  his  death,  for  it  deriveth  its  operative  force  from  the  ^"''®?  ^' 
consent  of  the  creditors,  and  when  confirmed  hath  relation  to   ^  j^JJ^  |^_ 
the  time  when  such  consent  was  given;  but  the  relation  doth  35].  Tredway 
not  operate  so  as  to  defeat  an  execution,  or  to  vest  in  the  bank-  ▼.  Bourn, 
rupt  effects  coming  to  him  between  the  signing  and  allowing  of  2Burr.7i6. 
the  certificate. 

It  hath  been  said  that  a  mandamus  will  not  lie  to  compel  the  1  Atk.  82. 
allowance  of  the  certificate,  for  it  is  discretionary,  first  in  the  ^  ""'  ^^^' 
commissioners  and  afterwards  in  the  Lord  Chancellor,  to  grant 
or  refuse  it  acccording  to  the  behaviour  of  the  bankrupt.] 

II  It  has  been  determined  by  Lord  Eldon,  after  elaborate  discus-  ExparteKxn^y 
sion,  that  the  judgment  of  the  commissioners  on  this  point  is  not  g^  ^13  Ves. 
subject  to  the  controul  of  the   Lord  Chancellor,    who  cannot  is^.&C. 
compel  them  to  sign  it,  nor  to  state  their  reasons  for  refusing, 
though  he  may  recommend  them  to  review  their  judgment. 

Nor  will  the  Court  of  King^s  Bench  grant  a  mandamus :  but  it  7  East,  92. 
is  certainly  the  duty  of  the  commissioners,  under  their  oath,  if  *^'^' 
the  bankrupt  has  acted  conformably,  to  certify ;  and  whether  ^^^[^^^^ 
he  has  so  acted  is  alone  what  they  have  to  consider.!  Ca.  190.  See 

1  Ves.  ft  B.47.    1  Rose,  1 90.    15  Ves.  1 26. 

[The  Chancellor,  having  the  power  of  granting  or  refusing  Ex  parte  W'lU 
the  certificate,  can  of  course  postpone  it*;  and  this  he  will  do  if  g""  3  Vw  249" 
creditors  live  at  a  distance,  in  order  to  give  them  an  opportunity  Expar^SnuS 
pf  coming  in  and  proving  their  debts.  marez,  1  Atk. 

84. 

Or  if  the  commissioners  seem  to  have  been  over-hasty  in  sign-  lind. 
ing  it.     But  he  will  not  stay  it  in  order  to  give  a  creditor  an  \\Ex  parte 
opportunity  of  proving  his  debt  who  does  not  account  for  the  Ak^S''^^*"^* 
delay  in  not  applying  earlier.  Ex  parte 

Smith,  1  Glyn  &  J.  195.  Ex  parte  Dyson,  1  Rose,  67.;  and  see  Ex  parte  Birch,  l  Madd. 
600.,  where  the  delay  was  excused  on  circumstances.  See  Ex  parte  Bentley,  2  Cox,  sis. 
Ex  parte  Warwick,  14  Ves.  138.  Ex  parte  Heath,  6  Ves.  613.  Ex  parte  Cockayne,  2  Rose. 
233.|| 

Nor  upon  the  application  of  creditors  whose  demands  are  Ex  parte 

not  liquidated,  but  depend  on  an  account  to  be  taken,  especially  Johnson, 

if  they  do  not  swear  to  a  balance  in  their  favour;  for  unless  a  ^  ^^'  s^-  8?. 

person  prove  a  debt,  or  shew  reasonable  ground  for  a  claim,  he  Whitchurch 

U  u  4  is 
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1  Glyn  &  J.  is  not  competent  to  assert  to  or  dissent  from  the  certificate.] 
R  nSoruHn^  ll'T'h^  certificate  may  be  stayed  on  petition  of  a  mortgagee  if  he 

2  Ciirist.  B.L.  swear  that  a  balance  would  be  due  after  sale  of  the  premises  (a); 
501.  (/j)  Ex  or  on  petition  of  a  partner  of  the  bankrupt  until  the  partnership 
;;«r/t' Hadley,  accounts  are  taken  (6);  but  not  now  on  petition  of  a  creditor 
\.^,^v  havinff  the  bankrupt  in  custody  on  execution,  or  who  has  not 

193.    {c)  Ex  q  J  ,      t^  ..•'ill  r^      •         -.L 

jjarte  Dodson,  come  m  under  the  commission,  and  has  the  means  or  trying  the 
Buck,  225.  Ex  validity  of  the  certificate  at  law  (c);  nor  on  petition  of  a  creditor 
pari^^lndeiby,  ^^o  tampers  with  the  bankrupt  {d)    A  creditor  under  20k  may 

2;«rt  J^rd.  P^^i"°"  <■<«•  'his  purpose,  {e) 

2  Hose,  421.  Hx  parte  Blaydes,  1  Glyn  &  J.  179.  {d)  Ex  parte  Paterson,  1  Rose,  40S- 
(e)  Ex  parte  Allen,  7  Vin.  Ab.  134. 

The  certificate  may  be  stayed  either  on  apph'cation  to  tlie 
discretion  of  the  court  in  cases  where,  if  granted,  it  would  be 
good,  or  on  any  of  those  legal  objections  which  would  invalidate 
Ex  parte  Ken-  jt  at  law,  if  granted.  Tliough  the  court  will  not  grant  a  certificate 
"51'  \  vT'&  ^'^^^^'^j  when  granted  would  be  void,  yet  it  requires  it  to  appear 
B.  193.  Ex  clearly  that  there  has  been  a  violation  of  the  law,  because,  by 
parte  Hall,  withholding  the  certificate,  it  withholds  an  opportunity  of  having 
1  Rose,  3.         its  validity  tried  before  a  jury. 

Ex  parte  Ucn-  Where  the  bankrupt  on  his  last  examination  admitted  a  loss 
dcibon,  Buck,  of  5/.  at  a  horse-race,  the  court,  on  petition  to  stay  tlie  certificate, 
^  ^'  directed  an  issue  to  try  the  fact 

Ex  parte  A  loss  of  twenty  pounds  in  a  day  by  gaming  invalidates  the 

^n"^^&  J  certificate,  though  on  the  same  occasion  the  bankrupt  wins  more 
.529.  '      ^'^^"  ^^  loses. 

Ex  parte  Though  the  court  will  not  in  general  grant  a  certificate  which 

Thompson,       jg  invalid  at  law,  yet  it  is  not  a  good  ground  of  opposition  that 

1  ose,  SB  .      ^YiQ  bankrupt  was  uncertificated  under  a  former  commission ;  for 

though  the  certificate  would  be  inoperative,  the  court,  if  circum- 
stances required,  would  interfere  by  injunction  to  give  it  effect. 
Ex  parte  Where  the  certificate  is  disputed  on  the  ground  of  conduct 

Scott,  Buck,      amounting  to  felony,  the  court  will  not  direct  an  issue. 

Ex  parte  ^^  ^^''  "^^  ^^  Stayed  on  the  gi'ound  that  the  commissioners 

Black,  1  Rose,  have  not  certified  that  the  bankrupt  has  been  bankrupt  before, 
€0.  Ex  parte   nor  that  there  is  a  petition  pending  to  supersede  the  commis- 

2  liose,  61. 

Ex  parte  Gib-  Where  a  commission  is  taken  out  under  a  wrong  description, 
son,  6  Ves  5.    the  Lord  Chancellor  will  stay  the  certificate  till  advertisements 

have  been  inserted  for  the  creditors. 
ExparteKing,       Though  formerly  held  otherwise.  Lord  Eldon  has  twice  de- 
1 1  Ves.  426.      cided  that  there  being  no  dividend  is  only  a  circumstance  against 
Ex  parte  Cun-  ^i^q  bankrupt,  but  not  a  conducive  reason  for  staying  the  certi- 
2  .\lont.  Dig.     ficate. 
152.    As  to  the  practice  on  petitions  to  6tar  certificate,  tee  Eden's  B.L.  379.   Deacon, 

c.  14.  §  4. 

2  Rose,  187.  In  certain  cases  (as  for  instance  where  obtained  by  fraud)  the 

Ex  parte  Csivr-  certificate  will  be  recalled,  and  this  has  been  done  although  the 
tliornc,  i9Ves.  bankrupt  has  been  in  possession  of  it  two  and  three  years;  but 

T€?iis,  'bhU  ^  ^  ^^^^^  ^^^®  "^"^^  ^  ^^^^  out,  and  such  applications  are  not 

encouraged. 
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encouraged,   and  will  not  be  granted  if  third  parties  will  be  &  B.  52U 
prejudiced  ;  and  a  certificate  cannot  be  got  rid  of  in  every  case  jf'T'^i^Gl 
in  which  it  can  be  stayed.  &  J.  919.    Ex 

parte  Reed,  Back,  430.    Ex  parte  Mawson,  6  Ves.  614. 
And  by  $  125.  (taken  from  5  G.  2.  c  SO.  $  11.)  it  is  enacted,  §195. 
**  that  any  contract  or  security  made  or  given  by  any  bank-  L(«)Sec8um- 
**  rupt  or  other  person  unto  or  in  trust  for  any  creditor  (a),  or  |  H^Biadt.^' 
**  for  securing  the  payment  of  any  money  due  by  such  bankrupt  647.  Robsonv. 
^*  at  his  bankruptcy,  as  a  consideration  or  with  intent  to  persuade  Calze,  Doug. 
"  such  creditor  to  consent  to  or  to  sign  such  certificate,  shall  be  n*j.i''°"S^' 
"  void,  and  the  money  thereby  secured  or  agreed  to  be  paid  595  ^^*g  j^'j, 
*^  shall  not  be  recoverable,  and  the  party  sued  on  such  contract  ille^l  for  a 
**  or  security  may  plead  the  general  issue  and  give  this  act  and  creditor  to 

"  the  special  matter  in  evidence."  take,  so  it  is 

^  for  him  to  re- 

tain, money  given  him  for  signing  the  certificate.  Smith  t.  Bromley,  Dougl.  696.  Cockshot 
V.  Bennet,  2  Term  R.  766.  An  agreement  to  pay  a  sum  of  money  to  the  assignees  if  they  will 
sign  the  certificate,  is  within  the  letter  and  reason  of  this  clause.  Dougl.  695.]  ||Hut  if  there 
are  sufficient  creditors  in  number  and  Talue  signing  previous  to  the  creditor  so  induced,  it 
seems  the  certificate  will  be  good.  Philips  v.  Dicas,  1 5  Bast,  848.  Eden,S85.  Whether  the  money 
is  paid  with  or  without  the  knowledge  of  the  bankrupt  the  effect  is  the  same.  Holland  v.  Palmer, 
1  Bos.  &  Pull.  95.  Ex  parte  Butt,  10  Ves.  360.  Ex  parte  Hall,  17  Ves.  63.  But  where  the 
payment  was  unknown  to  the  bankrupt,  the  Lord  Chancellor  cancelled  the  certificate,  that 
the  bankrupt  might  obtain  a  new  one.  Ex  parte  Harrison,  cited  B^ck,  8S7.  n.  A  bill  of 
exchange  given  to  a  creditor  to  induce  him 'to  sign  the  certificate,  is  void  in  the  hands  of  an 
innocent  holder.    3  Carr.  &  P.379.|| 

2.  Of  the  Effect  of  the  Certificate,  and  the  Mode  of  taking 

Advantage  of  it. 

And  by  §  126.  (taken  from  6  G.2.  c.  SO.  $  7.)  it  is  enacted,  §  ^s^* 
^*  that  any  bankrupt  who  shall,  after  his  certificate  shall  have 
*'  been  allowed,  be  arrested,  or  any  action  brought  against  him 
**  for  any  debt,  claim,  or  demand  hereby  made  proveable  under 
*<  the  commission  against  such  bankrupt,  shall  be  discharged 
*^  upon  common  bail  (a),  and  may  plead  in  general  that  the  [(tf)irtherels 
♦*  cause  of  action  accrued  before  he  became  bankrupt,  and  may  *"y  ^^^T^^a 
"  give  this  act  and  the  special  matter  in  evidence  (6),  and  such  ^^y^  p™"of 
**  bankrupt's  certificate  and   the  allowance    thereof  shall   be  the  bankrupt 
^*  sufiicient  evidence  of  the  trading,  bankruptcy,  commission,  and  the  court  will 
**  other  proceedings  precedent  to  the  obtaining  such  certificate ;  pot  interfere 
"  and  if  any  such  bankrupt  shall  be  taken  in  execution,  or  de-  iJJary  V^" 
**  tained  in  prison,  for  any  such  debt,  claim,  or  demand,  where  Vincent  v.' 
•*  judgment  has  been  obtained  before  the  allowance  of  his  cer-  Brady,  2  H. 
"  tificate,  it  shall  be  lawful  for  any  judge  of  the  court  wherein  ^^*<^'^y'  So^- 
**  judgment  has  been  so  obtained,  on  such  bankrupt's  producing  B^ck.R.725.] 
'*  his  certificate,  to  order  any  officer  who  shall  have  such  bank-  ||And  any  of 
**  rupt  in  custody  by  virtue  of  such  execution  to  discharge  such  the  grouods  in 
"  bankrupt  without  exacting  any  fee,  and  such  officer  shall  be  V^^*  "*?  **? 
"  hereby  indemnified  for  so  doing."  thelSbSS^, 

and  wherever  the  validity  of  the  certificate  it  disputed^  the  court  will  not  relieve  with- 
out giving  an  opportunity  to  try  ku  issue.  Stacey  v.  Federici,  2  Bos.  &  Pull.  590.  Wooler 
V.  Leicester,  6  Taunt.  75.  Nowers  v.  Coleman,  Buck's  Ca.  5.  Kemp  r.  Neville,  5  Moo.  91. 
Lester  v.  Mnndell,  1  Bos.  &  Pull.  427.  And  as  the  case  ought  to  be  perfectly  clear  on  a 
summary  application,  the  court  will  not  decide  on  motion  on  the  efiect  of  a  foreign  bankruptcy. 

Quin 
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Quia  V.  Keefe,  2  Hen.  Black.  555.  Philpotts  v.  Reed,  1  Bro.  &  B.  13.  3  Moo.  S444|  [(6) The  de- 
fendant may  plead  thus  generally,  without  stating  that  be  hath  conformed  according  to  the  bank- 
rupt acts.  Willan  v.  Geordini,  Tr.  1782,  B.  72.  The  case  of  Paris  v.  Salkeld,  2  Wils.  139.  cont, 
denied  to  be  law.  He  must  be  careful  to  state,  that  the  cause  of  action  accrued  before  the  bank- 
ruptcy, ||and  must  plead  according  to  the  form  given  in  the  statute. ||  Charlton  v.  King,  4  Term 
R.  1 56,.  As  this  piea  concludes  to  the  country,  the  plaintiff  may  give  the  spedal  oiatter,  on  which 
the  action  is  brought,  in  evidence,  to  shew  that  he  is  not  barred  by  the  certificate ;  for  it 
opens  the  whole  merits  of  the  question  in  evidence  on  both  sides.  Alsop  v.  Price,  Dougl.  160. 
This  point,  however,  hath  been  (juestioned  by  high  authority ;  and  it  hath  been  thought,  that 
the  plaintiff  should  set  out  in  his  declaration,  \l<nuere  replication,!)  the  matter  of  which  he 
wishes  to  avail  himself.]  [|But  it  is  now  settled  that  the  several  matters  which  avoid  the  effeet 
of  the  certificate  may  be  given  in  evidence  on  the  simUith  to  the  general  plea  of  bankruptcy, 
and  that  a  special  replication  is  bad.  Wilson  v.  Kemp,  2  Maule  k  S.  549.  Hughes  v.  Morley, 
1  Barn.  &  A.  22. ;  but  the  commission  cannot  be  impeached,  —  only  the  certificate.  Bateson 
y.  Hartsinck,  4  Esp.  Ca.  43.  The  bankruptcy  and  certificate  cannot  be  given  in  evidence  on 
the  general  issue,  but  must  be  pleaded  according  to  the  statute.  Gowland  v.  Warren,  1  Camp. 
362.  Stedman  V.  Marti nnant,  12  East,  664.  13  East,  427.  The  plea  must  be  delivered^  not 
filed.  Henderson  v.  Samson,  2  Barn.  &  A.  392.,  and  in  the  K.  B.  need  not  be  signed.  Leigh 
V.  Monteiro,  6TermR.  496.;  a/i^er  in  C.B.  Pitcher  v.  Martin,  3  Bos.  &  Pull.  171.  Under  the 
act  of  5  G.  2.  it  was  settled  that  the  certificate  might  be  pleaded  in  bar,  if  obtained,  any  time 
before  plea,  though  subsequent  to  the  commencement  of  the  suit.  Harris  v.  James,  9  East,  89« 
contrary  to  the  opinion  expressed  in  6  East,  416.;  but  qtuere,  whether  the  words  in  the  pre- 
sent statute,  §  1 26.  '*  after  his  certificate  shall  have  been  allowed "  would  not  render  it 
necessary  to  have  the  certificate  before  suit.  The  words  in  5  G.  2.  c.  30.  §  7.  were  different. 
If  a  commission  issues  against  a  man  by  a  wrong  name,  if  he  obtains  his  certificate  he  may 
plead  it  in  bar  to  an  action  against  him  in  his  right  name,  shewing  that  he  is  the  same  party. 
Stevens  v.  Elizee,  3  Camp.  255.  By  the  present  statute  the  certificate,  in  order  to  be  evidence 
must  be  entered  of  record  according  to  §§  125, 126.y 

§  127.  And  by  $  127.  (taken  from  5  G.  2.  c.  SO.  §  9.)  it  is  enacted, 

CflJ  The  words  c«  that  if  any  person  who  shall  have  been  so  discharged  by  such 
30^ /g^'  "  certificate  as  aforesaid,  or  who  shall  have  compounded  with 
were  *<  shall  '^  ^^^  creditors,  or  who  shall  have  been  discharged  by  any 
<'  remain  liable  ^^  insolvent  act,  shall  be  or  become  bankrupt,  and  have  ob- 
«  to  his  credi-  «  tained  or  shall  hereafter  obtain  such  certificate  as  aforesaid, 
"  fore  the^  "  unless  his  estate  shall  produce  (after  all  charges)  sufiicient  to 
*«  making  of  ^'  P^y  every  creditor  under  the  commission  fifteen  shillings  in  the 
**  this  act ; "  *'  (lound,  such  certificate  shall  only  protect  his  person  ftt>m  arrest 
which  were  c<  ^nd  imprisonment,  but  his  future  estate  and  efiects  (except  his 
construcd^to^^  ««  ^^^  ^f  trade,  and  necessary  household  furniture,  and  the  wear- 
estate  re-  '^  ^^S  ^ppai^el  of  himself,  his  wife  and  children,)  shall  x)e$t  in  the 
mained  liable  ^*  assignees  under  the  said  commission^  .who  shall  be  entitled  to  seize 
to  the  claims  <6  /^^  ^^|,j^  (f^  n^g  manner  as  they  might  have  seized  property  of 
d  al  cr'e^tore  "  ^*'^A  such  bankrupt  was  possessed  at  the  issuing  of  the  commis- 
who  might  sue  "  sionJ'  (a)|| 

for  them,  and  did  not  vest  in  the  aMignees  under  the  commission.  Hoviil  v.  Browning, 
7  East  R.  154.;  and  see  1  Rose,  452.  2  Rose,  172.  l9Ves.  291. ;  but  see  2  Christ.  B.  L.  329. 
The  consequence  was  that  a  third  commission  might  be  supported,  although  15i.  in  the  pound 
were  not  paid  under  the  second  (or  under  the  first  after  an  insolvency  or  composition).  Hie 
words  of  the  present  act  obviate  this  incoDvenience.  As  to  third  commtssiotis  anterior  to  the 
1st  of  September  1825,  see  ^  195. 

Hwsev^s  case,  [As  to  the  effect  of  the  certificate,  it  discharges  the  bankrupt 
Twis8v°M^'  from  all  debts,  both  joint  and  separate,  that  might  have  been 
tey,  1  Atk.  67.  proved  under  the  commission ;  therefore,  it  discharges  a  bank- 
Wickes  V.  rupt  from  a  debt  accruing  before  the  act  of  bankruptcy,  though 
Strahan,         judgment  is  not  obtained  till  after  the  certificate  allowed. 

.  sStra.  1157.    "^      ° 

Ex  parte  As  where  a  bankrupt  had  given  a  bail-bond  to  the  sheriff 

which 
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which  was  forfeited  before  the  bankruptcy  for  nonappearance,  Simpson, 

and  an  action  was  brought  upon  this  bail-bond,  but  judgment  t,^**^*  ^^^' 

not  obtained  till  after  the  certificate  allowed;  the  court  held  Goodwyn 

there  was  a  breach,  and  that  the  penalty  was  forfeited,  and  there^  «  Vera.  696. 

fore  the  debt  was  due,  though  execution  could  not  be  taken  out  Hlackall  y. 

for  more  than  the  damai?es.1  Comba,  2  P. 

^     -^  Wms.  70. 

Bouteflower  v.  Coats,  Cowp.  S5.    2  Stra.  1042.  Ca.  temp.  Hardw.  267.    ||Dinsdale  v.  Eames, 
9  Bro.  ft  B.  10 II 

yAnd  so  also  where  the  commission  of  bankrupt  issued  on  Coulsonv. 
the  19th  April  (6),  and  the  quarto  die  post  of  the  return  of  the  Hammon, 
writ  was  on  the  16th,  the  court  held  that  the  bail-bond  was  gge^cAHt  did 
forfeited  on  the  quarto  die  post y  and  the  penalty  might  have  been  not  appear 
proved,  and  was  consequently  barred  by  the  certificate.  when  the  act 

of  bankruptcy  took  place. 

But  where  a  bond  was  given  by  a  trading  member  of  parlia-  Jameson  v. 

ment,  pursuant  to  the  4  G.  3.  c.  33.  $  1.  conditioned  for  payment  Campbell, 

of  such  sum  as  should  be  recovered  by  the  plaintiff  in  an  action  ^  ^^^*  &  A. 

then  pendingr  against  the  defendant,  together  with  costs,  and  ff,^,   1:"!?*°° 
•J  ^  •    ^^L^ /•  .  '     .^        Ml     iv       ^i_     i_     1      error,  i  mug, 

judgment  in  the  former  suit  was  not  given  till  alter  the  bank-  3^0.;  and 

ruptcy  of  the  defendant,   it  was  held  that  the  bankruptcy  and  see  3  Bam.  Sc 
certificate  could  not  be  pleaded  in  answer  to  an  action  on  such  ^*  ^^^*  ^ 
bond,  since  there  was  no   forfeiture  of  the  bond  before  the  deb^'^^uW  ^ 
bankruptcy.  ||  now  be  con- 

sidered continffent  within  the  meaning  of  {  56.  of  6  G.4.  c.  16.,  and  in  what  manner  could  it 
be  valued;  and  see  an/^,  p.  601.  as  to  proof  of  contingent  debts. 

[Again,  Jones  had  employed  Bird,  who  was  an  attorney,  to  re-  ^jf*^,  ^-  Jones, 
cover  a  debt.     Bird  undertook  the  business,  and  recovered  the  ^'^*q^^*^* 
money,  but,  as  Joties  alleged,  had  not  paid  over  to  him  the  fair  Bankrupt 
balance,  and  in  1788  he  applied  to  the  Court  of  King's  Bench,  Laws,  56^. 
of  which  court  Bird  was  an  attorney,  for  the  usual  rule  of  refer- 
ence to  the  master,  on  an  undertaking  to  pay  what  should  appear 
due.     Bird  shewed  cause,  but  the  rule  was  made  absolute ;  after 
which,  and  before  any  proceedings  upon  it.  Bird  became  bank- 
rupt, and  in  1 788  obtained  his  certificate.    A  rule  was  now  ob- 
tained to  revive  the  former  rules,  but,  on  shewing  cause,  the 
court  discharged  that  rule,  saying  the  certificate  was  a  clear  bar 
to  the  demand.     They  also  said,  that  after  such  lapse  of  time 
the  court  would  not  proceed  to  give  relief  in  a  summary  way. 
The  party  might  proceed  as  he  should  be  advised. 

So  if  a  person  enters  into  a  bond  with  a  trader  as  a  surety  for  Martin  v. 

him,  and,  for  his  own  indemnity,  takes  a  counter-bond  payable  Court,  2  Term 

the  day  before  the  first ;  though  the  trader  become  bankrupt  be-  ^^^q  ^f^^ 

fore  either  of  the  bonds  be  payable,  the  party  may  yet  prove  his  ^^  j^  §  52.; 

bond  under  the  commission.]  and  ardk^ 

p.  603.  as  to  proof  by  sureties.}] 

II  And  the  certificate  is  a  bar,  not  only  to  any  claim  by  the  Van  Sandau 
surety  for  the  original  debt  pwd  for  the  bankrupt,  but  also  to  a  ^'D®"^if** 
claim  for  consequential  damage  arising  from  the  nonpayment  ^j Z'"* 
by  the  bankrupt.  Thus,  where  the  acceptor  of  an  accommodation 
bill  sued  the  drawer,  who  had  become  bankrupt,  for  not  pro- 
viding 
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viding  him  with  funds  to  pay  the  bill  when  due,  whereby  he  in- 
curred the  costs  of  an  action,  and  was  obliged  to  sell  an  estate 
in  order  to  raise  money  to  pay  the  bill,  the  certificate  was  held 
a  bar.  II 
Johnson  v.  [^.,  wanting  money,/  prevails  with  JS.  to  lend  him  his  name, 

^P***®.r*P^"^V  by  endorsing  his  note  to  be  discounted  at  the  bank;  and  gives 
(E)a6  to  debts  ^^^9  as  a  security,  a  debenture,  making  it  negotiable.  B.  pledges 
provcabie.jj       the  debenture  with  another  person,  for  money  advanced  to  him. 

A.  pays  the  note  at  the  bank,  and  soon  afterwards  B.  be- 
comes a  bankrupt,  and  then  A.  redeems  the  debenture  by  paying 
the  money,  for  which  it  remained  a  pledge.  This  is  a  debt 
proveable  by  A,  under  B,*s  commission,  and  discharged  by  the 
certificate. 
Walcot  V.  If  an  executor  becomes  bankrupt,  a  vested  legacy,  though 

ch^k  ^  ^^%    liable  to  be  devested,  may  be  proved  under  the  commission,  and 

.    ep.  o    .    jg^  of  course,  discharged  by  the  certificate. 
Miles  T.  Wil-        The  certificate  is  a  bar  to  an  action  brought  against  the  hus- 
iams,  1  P.        band  for  a  debt  due  from  the  wife  dum  sola,  because  by  the 
Wms.  249.        marriage  it  becomes  a  debt  due  from  the  husband. 
Cantrel  v.  In  an  action  of  debt  for  rent,  the  certificate  will  be  a  bar,  be* 

Graham,  cause  the  assignment  of  the  lease  by  the  commissioners  is  con- 

Barnes,  69.  So  sidered  as  an  assifi^nment  by  the  assent  of  the  lessor,  all  persons 
in  debt  on  the    ,    .  ,  f  f  ^  ^      r  i-  -.     1       ^i. 

reddendum  of    bemg  supposed  to  Consent  to  an   act   of  parliament,   by   the 

a  lease.  Wad-  authority  of  which  the  commissioners  assign  the  bankrupt's  pro- 

^""*  li-^*'"     perty ;  and  therefore,  as  the  bankrupt  is  no  longer  in  the  enjoy- 

^^sGs^B  R   "^^"^  ^^  '^®  thing  demised,  debt  does  not  lie  for  the  rent. 

Mills  V.  Auriol^  1  H.  Black.  4S5.  Seckt  o^  covenant  for  non(>ayment  of  rent.  Ibid.  jjBy  the 
49  G.  3.  c.  121.  the  bankrupt  was  discharged  in  case  the  assignees  accepted  the  lease,  and  now 
by  §  75.  of  the  6  G.  4.  c.  16.  he  is  also  discharged  in  case  they  dedine^  provided  he  give  up 
the  lease  within  fourteen  days  after  notice  of  thar  declining;  and  if  the  assignees  will  neither 
accept  nor  decline,  the  lessor  may  petition  the  Chancellor  who  may  make  an  order  on  them. 
Qtt'  If  the  assignees  neither  accept  nor  decline,  and  if  the  lessor  does  not  choose  to  petition, 
how  is  the  bankrupt  to  be  dischaiged  ?    As  to  what  is  an  acceptance,  see  anti^  p.  61 9.|| 

Baker's  case,  If  a  man  be  attached  for  nonpayment  of  money  in  obedience  to 
MR^"^*'<5^^t'  an  award,  and  afterwards  becomes  bankrupt,  the  certificate  en- 
Cowpl  136  ^*  ^^^^^  '^^^  ^°  ^^^  discharge;  for  as  the  act  discharges  the  duty,  it 
WattV.    '       would  be  hard  to  detain  the  person. 

Atkinson,  Cooper's  R.  198.  And  so  in  case  of  attachment  for  non-payment  of  money  pur- 
suant to  a  rule  of  court.  Rex  v.  Edwards,  9  Barn.  &  C.  652.  And  if  an  attorney  has  reccircd 
money  as  an  attorney,  and  afterwards  has  become  bankrupt  and  obtained  his  certificate,  the 
court  will  not  compel  him  to  pay  over  the  money ;  for  if  an  action  were  brought  the  certi- 
ficate would  be  a  bar.    Ex  parte  CuUiford,  s  Barn.  &  C.  220.|1 

^?^\  ^'  II  The  discharge  under  $  121.  ante,  p.  661.  extends  to  the  goods 

1  Eu-n!^  &  ^  ^^''  ^  ^^^  person,  and  where  a  certificated  bankrupt's  goods, 
Adol.  54.  acquired  after  the  bankruptcy,  were  seized  under  an  execution 

for  a  debt  due  before  the  bankruptcy,  the  court  set  aside  the 

execution.  II 
Ballantine  T.  Qn  a  motion  to  enter  an  exoneretur  on  the  bail-piece,  it  ap- 
2aQ.9!b!^r!  P^^^cd,  that  the  defendant  liad  been  a  bankrupt,  and  obtained 
The  bankrupt  &  certificate  under  the  great  seal  of  Ireland,  The  original  de- 
laws  are  now  mand  arose  upon  a  bill  of  exchange  drawn  in  Ireland,  and  pay- 
adopted  m        able  by  the  defendant  who  resided  there.     Lord  Mansfield  said, 

it 
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k  is  a  generdl  principle,  that  where  there  is  a  discharge  by  the  Ireland.    Ex 
law  of  one  country,  it  will  be  a  discharge  in  another ;  that  he  ^^^'ft  355^"' 
remembered  a  case  in  Chancery  of  a  cessio  bcnorum  in  Holland^  Hg^g  j  Chitt. 
which  is  held  a  discharge  in  that  country,  and  it  had  the  same  k.5J.  55.|| 
effect  here.     The  rule  was  enlarged,  and  was  afterwards  made 
absolute  by  consent,  the  counsel  giving  it  up  upon  the  authority 
of  Burrows  v.  Jcinino.l 

I  What  Lord  Mansfield  says  as  to  the  discharge  by  the  law  of 
one  country  being  a  discharge  in  another,  means  a  discharge  by 
the  law  of  the  country  'uohere  the  debt  is  contracted.     This,  by 
the  comity  of  nations,  is  held  a  discharge  every  where. 
T  Thus  where  the  defendant  gave  the  plaintiff  (both  being  resi-  Potter  v. 
dent  in  Amenca)  a  bill  of  exchange,  drawn  by  the  defendant  on  ^^^^^>  ^  East 
a  person  in  England^  and  the  bill  was  protested  for  nonaccept- 
ance ;  the  defendant  having  become  bankrupt,  and  obtained  his 
certificate  according  to  law  in  America^  was  held  entitled  to  plead 
it  in  bar  to  an  action  brought  against  him  by  the  plaintiff  on  the 
bill  in  England  i  for  when  the  plaintiff  agreed  to  take  the  bill  in 
America^  the  promise  of  the  defendant  in  effect  was,  to  pay  the 
money  in  America  if  it  was  not  paid  in  England, 

And  so  also  the  courts  in  Scotland  have  held,  that  the  certifi-  Royal  Bank  of 
cate  under  an  Etiglish  commission  will  bar  the  debts  of  Scotch  Scotland  v. 
creditors,  if  they  are  proveable  under  the  English  commission.      ^^0^*^462. 

and  see  Selkrig  ▼.  Davis,  2  Id,  291. 

But  if  the  debt  is  contracted  in  one  country,  and  the  dis- 
charge and  certificate  are  obtained  in  another,  they  are  no  bar 
to  a  suit  for  the  debt  in  the  country  where  it  was  contracted. 
Thus,  where  the  cause  of  action  accrued  to  the  plaintiff  in  this  g^j^),  ^ 
country,  it  was  held  to  be  no  bar  to  an  action  here  that  the  de-  Buchanan, 
fendant,  at  the  time  of  the  cause  of  action,  was  inhabitant  in  the  i  East  R.  6.; 
state  of  Maryland^  and  that  he  had  obtained  his  discharge  from  ^^^^^' 
all  his  debts  under  a  commission  of  bankrupt  against  him  in     '   ' 

that  state. 

So  also  where  an  accommodation  bill  of  exchange  was  drawn  Lewisv.Owen, 

by  the  defendant  in  Ireland  on  the  plaintiff  in  England^  and  ac-  g  j;^''and  the 
cepted  and  paid  by  the  plaintiff  in  England^  the  debt  was  held  g^mc  principle 
to  be  an  English  debt  arising  where  the  bill  was  paid,  and,  con-  is  adopted  in 
sequently,  that  it  was  not  discharged  by  the  defendant's  certifi-  f^^^^^ 
cate  under  a  commission  of  bankrupt  in  Ireland,  gg^^  ^^^  ^y^^ 

courts  there  have  held,  that  where  the  bill  is  payable  in  a  particuku:  countiy  the  debt  is  to  be 
considered  a  debt  due  in  that  country.    Ibid, 

Where  the  plaintiffs,  planters  at  Demerara,  had  shipped  sugars  Odwin  v. 
to  the  defendant  in  London,  for  which  they  drew  bills  on  thfe  ^^^^  "^^^^Yf 
defendant,   some  of  which  the  defendant  accepted,  and  others  the  debt  in  this 
he  engaged  by  letter  to  accept,  and  the  former  were  returned  case  is  to  be 
protested  for  nonpayment,  and  the  latter  for  nonacceptance,  and  considered  an 
the  defendant  subsequently  became  bankrupt  and  obtamed  his  ^^^^^\f 
certificate,  of  which  bankruptcy  plaintiffs  had  notice,  after  which  ^jjg  ^uig  being 
he  went  to  Demerara  and  was  sued  by  the  plaintiffs  there  for  accepted  and 

the 


©70  BANKRUPT. 

the  sugars  de-  the  debt ;  it  was  held  by  the  court  at  Demerara,  and  affirmed  by 
^iT^f^the  ^^^  Privy  Council  on  appeal,  that  the  bankruptcy  and  certificate 
case  is  Mn-       ^"  England  were  a  bar  to  the  suit  (a)|| 

sistent  with  the  principle  of  the  former  cases ;  but  Mr.  Eden  thinks  the  case  only  supportable 
on  the  principle  of  the  Dutch  law  (according  to  which  the  court  professed  to  proceed),  b^ 
which  a  Dutch  discharge  is  a  bar  to  foreign  debts  as  well  as  Dutch  debts.  The  privy  council 
lately  decided,  that  a  certificate  under  an  English  coininission  was  a  bar  to  a  debt  previously 
contracted  at  Calcutta^  though  the  creditor  had  no  notice  of  the  commission,  and  was  resident 
at  Calcutta.  Neither  the  arguments  nor  the  grounds  of  the  written  judgment  appear.  jEki- 
wards  v.  Ronald,  1  Knapp's  P.  C.  Ca.  259.  &e  as  to  discharge  under  a  Frendi  commission. 
Id,  266. 

Palmby  v.  [A  certificate  obtained  pending  an  action,  but  too  late  to  be 

Masters,  pleaded,  discharges  the  bankrupt  from  the  original  debt  and 

Grahain  v.  subsequent  costs.     But  it  hath  been  determined  that  if,  after  the 

Benton,  certificate,  the  bankrupt's  goods  are  taken  in  execution,  the  court 

2  Stra.  1196.  will  not  proceed  in  a  summary  way  (a),  but  put  the  party  to  his 

BlSorfV.  '^^ita  quereU. 

Foote,  Cowp.  138.  Lewis  v.  Piercy,  1  H.  Black.  29.  ||Scott  v.  Ambrose,  5  Maale  &  S.  526. 
Dinsdale  v.  Eames,  2  Bro.  &  B.  8.  Beeston  v.  White,  7  Price,  S09.  Ex  parU  Poucher, 
1  Glyn  &  J.  385.  Ex  parte  Hill,  1 1  Ves.  646. ;  and  see  anti,  p.  59l4l  (a)  Calcraft  v.  Swan» 
Barnes,  204. ;  and  qu.  whether  the  courts  would  now  put  the  party  to  that  expense?  ||  Where 
a  bankrupt  who  obtained  his  certificate  between  issue  and  judgment,  was  afler  judgment  ren- 
dered in  discharge  of  his  bail,  the  court  liberated  him  on  motion.  Humphreys  v.  Knight, 
6  Bing.  572.g 

Cowp.  25.  A  certificate  does  not  discbarge  a  bankrupt  from  a  contingent 

?aw  ^mo  ^^^^  which  has  not  been  reduced  to  a  certainty,  because  it  can- 
1  Atk.  119.'  ^^^  ^  proved  under  the  commission,  and  in  questions,  whether 
129.  3  Wlls.  a  debt  is  discharged  or  not  by  a  certificate,  the  point  agitated 
13.  2C2.  Rex  ha^  always  been,  whether  it  could  be  proved  or  not;  the  cre- 
1  T^rm"^369  ^^^^^  ^^S^^  ^^  prove,  and  the  bankrupt's  right  to  be  discharged 
Put  now  by  *  ^y  ^^®  certificate,  being  reciprocal  and  coextensive. 

§  56.  of  6  G.  4.  c.  16.  contingent  debts  are  made  provable,  and  are  consequently  barred  by 
the  certificate,  (an  alteration  desired  by  Lord  Hardwicke,  1  Atk.  120.,  and  Lord  Eldan^  9  Ves. 
1 10.)  see  ant^^  p.  601.  It  is  not  true  (as  before  seen,  ttntky  p.  590.)  that  the  right  to  prove  and 
the  discharge  by  certificate  are  co-extensive,  since  costs  not  provable  are  now  in  some  cases 
held  to  be  discharged.  See  Ex  parte  Poucher,  1  Glyn  &  J.  385.;  and  on  the  other  hand, 
where  a  party  has  a  double  remedy  (as  for  seizing  and  selline  goods),  one  founded  on  a  debt 
for  the  money  received,  and  the  other  on  the  tort  for  the  seizure,  though  he  might  prove  the 
former,  he  ma^  still  sue  in  tort,  and  the  certificate  in  such  case  will  be  no  bar.  Utterson 
y.  Vernon,  3  Tenn  R.  £48.  Parker  v.  Norton,  6  Term  R.  695.  Parker  y.  Crole,  5  Bing. 
63.11 

Mayor  v.  ^  certificate  will  not  discharge  the  bankrupt  from  his  own 

4  Bu^  8443.  ®^P^^^^  collateral  covenant  which  doth  not  run  with  the  land. 

Ludford  v.  Thus,  on  a  ooivenant  by  the  bankrupt  to  indemnify  the  assignor 

Barber,  against  covenants  contained  in  a  lease,  which  lease  was  assigned 

1  Term  R.  86.  to  the  bankrupt  before  his  bankruptcy,  for  his  sole  benefit ;  the 

bcott"*7  Term  9"®stion  was,  whether  the  bankrupt's  obtaining  his  certificate 

R.  489.  Ham-  would  bar  this  action  of  covenant?     The  court  were  clearly  of 

Diond  v.  Toul-  opinion,  that  as  this  was  not  a  case  between  lessor  and  lessee,  but 

™|"»J'^^^™^'  a  distinct,  detached,  collateral,  independent  covenant  and  con- 

anti\  tract,  and  as  the  assignor  could  have  no  remedy  under  the  com- 
mission, the  bankrupt  was  not  discharged  by  his  certificate* 

Cockerilv.  The   certificate  obtained   after  juogment  upon  a  bail-bond 

Owston,  against  the  bankrupt  himself  will  not  discharge  the  bail-bond, 

*  ^""'  ^^^  although 
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although  It  discharged  the  original  debt,  for  it  is  a  new  and  dis-  ..rp. . 
tinct  cause  of  action.  Sepe"  deToIT 

the  relative  tiroes  of  the  bankruptcy  and  the  forfeitore  of  the  bail  bond.  If  the  bankruptcy 
happened  before  the  forfeiture,  u  c.  before  the  quarto  die  post  of  the  return  in  actions  by  on- 
ginal  or  before  the  return  in  actions  by  bill,  then  the  bond,  not  being  provable,  the  certificate 
was  no  bar  to  an  action  on  the  bond ;  —  alitkr  if  the  quarto  die  pott  or  return  day  was  past 
before  the  bankruptcy.  See  Dinsdale  v.  Eames,  2  Bro.  &  B.  8.  Coulson  v.  Hammon,  3  Barn. 
&  C.  686.,  and  anlk  p.  6^Z. ;  but  now  the  debt  on  the  bail-bond  appears  to  be  proveable  before 
forfeiture  as  a  contingent  debt  under  §  56.  of  6  G.  4.  c.  16.  and  would  appear,  conseouentl;^, 
to  be  barred  in  all  cases;  but  qwere  the  mode  of  valuing  such  a  contingency  under  this 
section  ?|| 

Bankruptcy  is  no  plea  in  bar  to  an  action  oi  trespass  for  mesne  Goodtitle  v. 
profits:  for  where  damages  are  uncertain,  they  cannot  be  proved  ^^"*^g  «*" 
under  the  commission.  ^,  Drinkwat^r, 

3  Term  R.  261.  A  demand  in  trover ,  if  for  a  liquidated  amount,  may  be  proved.  Dougl.  163« 
But  if  A,  lend  stock  to  B,^  to  be  replaced  as  stock,  without  naming  any  particular  day,  and  0. 
become  a  bankrupt  before  any  request  by  A,  to  replace  the  stocK,  A.  cannot  come  in  under 
^.*s  commission.  Utterson  v.  Vernon,  4  Tern^  R.  570.  HThe  late  act  has  not  altered  the 
law  as  to  unliquidated  damages,  since  they  cannot  be  considered  as  debts  payable  on  a  contin- 
gency within  §  SS.    See  Boorman  v.  Nash,  9  Barn.  &  C.  145.|| 

A  bankrupt  executor  pleading  a  false  plea,  after  the  commis-  Howard  v. 
sion  issued,  is  liable  to  execution  for  the  costs ;  for  he  becomes  a  ^^gjj^^'  ^^ 
debtor  by  his  false  plea,  which  amounts  to  contracting  a  new  debt 
subsequent  to  the  commission. 

The  crown  not  bein^  affected  by  the  bankrupt  laws,  the  cer-  Anon.  Atk. 
tificate  will   not  discharge  the  bankrupt  from  a  commitment  S63. 
under  an  extent 

The  allowing  of  the  certificate  of  a  bankrupt  will  not  discharge  i  Atk.  84.  See 
his  sureties;  and  if  they  are  forced  to  pay  the  debt  after  the  Taylor  v.  Mills, 
commission,  the  certificate  will  be  no  bar  to  their  recovering  it  Youne  v.  ' 
of  the  principal.  Hockley," 

8  Stra.  1045.    1  Atk.  84. 

But  if  a  bankrupt  obtains  his  certificate  before  his  bail  are  ^    . 

fixed,  it  will  discharge  them.     SecuSy  if  not  till  after  they  are  fixed.  Cobbe,  i  Burr. 

S44.  Tudway  v.  Bourn,  8  Burr.  716.  Walker  v.  Giblet,  3  Black.  812.  |jBut  now  by  BG,  4. 
c.  16.  §  58.  the  surety  may  prove  though  he  pays  the  debt  after  the  commission;  and  bail  are 
expressly  named ;  and  see  ante^  p.  603.  as  to  aebts  proveable.|| 

A  certificate  under  a  second  commission  will  not  protect  future  Thornton  v. 
effects,  unless  fifteen  shillings  in  the  pound  are  paid  under  the  4g^^^u^en'' 
second  commission,  notwithstanding  the  first  has  been  super-  39*411  ' 

seded  ||by  consent;  for  the  creditors  having  accepted  the  dividend, 
it  is  in  fact  a  composition  within  the  meaning  of  the  statute. || 

But  a  certificate  under  a  second  commission,  during  the  sub-  -^^Lvixn  v 
sistence  of  the  first,  is  a  mere  nullity.]  0*Hara,Cowp. 

889.    Ex  parte  Proudfoot,  1  Atk.  858.    Ex  parte  Brown,  4  Bro.  Ch.  R.  810. 

I A  third  commission  is  void,  where  the  bankrupt  has  not  paid  Fowler  v. 
a  dividend  under  the  first  and  second.     A  certificate  under  such  Coster, 
a  commission  will  not  entitle  him  to  discharfi^e  as  to  a  debt  con-  i2-r    t:ii  - 

■t    X     f  %  °  487.     lUl  V. 

tracted  before  the  commission.  Wilson,  7  Id. 

684. ;  and  see  Todd  v.  Maxfield,  3  Id.  888. 
A  composition  in  order  to  affect  the  certificate  under  the  Norton  v. 
second  commission  must  be  a  composition  for  the  benefit  of  aU  j  5  e*J^^ 

the  ' 
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Slaughter  ▼.      the  creditors ;  and  where  a  composition  was  confined  to  joint 

Cheyne,  creditors  only,  it  was  held  not  within  the  statute.     But  if  it  em- 

?«^^^  wul  brace  all  the  creditors^  the  circumstance  of  some  of  them  not 
182.  Qtf.  Wne-  ....  .' , 

ther  the  sub-     commg  m  is  immaterial. 

sequent  payment  of  the  creditors  in  full  after  the  composition  will  do  away  the  efiect  of  the 
composition  on  the  certificate  under  the  second  commission?  Reed  ▼.  Sowerby,  3  Maule 
&  S.  78. 

Gill  T.  Scri-  In  a  scire  facias  on  a  judgment  against  a  bankrupt  who  has 

▼ens,  7  Term  jj^g,j  twice  a  bankrupt,  it  is  necessary  for  the  plaintiff  to  aver  on 
ley^v/Morley  ^^  record  that  the  defendant  has  been  twice  a  bankrupt,  and 
16  East,  225.'  that  his  estate  has  not  paid  155.  in  the  pound;  but  the  burden 
Edmondson  V.  of  proving  the  affirmative,  that  the  estate  has  paid  155.  in  the 
S*?1[*  1^  !?*^**  pound,  or  will  pay  it,  seems  to  lie  on  the  bankrupt  | 

OL  A  Ull*  Io7. 

Jelfs  V.  Ballard,  1  Bos.  &  Pull.  467.;  but  now,  instead  of  the  future  estate  remiuntng  liable  to 
the  suits  of  the  creditors,  it  is  to  ^o  to  the  assignees.  6  G.  4.  c.  16.  §  127.  And  under  that 
clause  It  has  been  held  that  no  action  lies  asainst  a  certificated  bankrupt  for  a  debt  due  before 
the  commission,  though  he  has  compounded  with  his  creditors,  and  his  effects  have  not  pro- 
duced IBs.  in  the  pound.  Eicke  v.  Nokes,  1  Moo.  &  Malk.505. 

Ex  parte  Bur-  [As  the  certificate  dischargeth  only  such  debts  as  are  provable 
^^"»  ^_^'^'  under  the  commission ;  —  as  the  statutes  leave  the  bankrupt  at 
Massev /ITe?*.  ^il^^^J  ^  enter  into  new  engagements,  and  contract  new  debts ; 
Truman  ▼/  —  ^^^  ^^  ^^  debts  provable  under  the  commission  are,  not- 
Fenton,Cowp.  withstanding  the  certificate,  due  in  conscience,  a  new  promise  or 
544.  The  pay-  agreement  by  the  bankrupt,  to  pay  the  whole  or  part  of  such 
interest  by  the  ^^^^^  ^^'^  therefore  be  obligatory  on  him.] 

bankrupt  himself  on  a  bond,  will  be  such  an  admission  as  will  make  him  liable  on  a  new 
debt.  Alsop  v.  Brown,  Dougl.  192.  See  too,  Besford  v.  Saunders,  2  H.  Black.  116.  But  if 
the  bankrupt  promise  to  pay,  w/ien  he  it  able^  quare  whether  it  t>e  not  incumbent  on  the 
plaintiff" to  prove  his  ability? 

II But  now,  by  the  6  G.  4.  c.  16.  $  ISl.  no  bankrupt  shall  be 
liable  on  such  contract,  promise,  or  agreement  made  after  the 
issuing  the  commission,  unless  such  contract,  promise,  or  agree- 
ment were  made  in  tvritif^f  signed  by  the  bankrupt  or  by  some 
person  thereto  lawfully  authorized  by  him. 
Peers  v.  Gad-        But  it  appears  to  be  now  settled,  after  conflicting  decisions, 
derer,  1  Barn,  that  the  bankrupt  cannot  he  arrested  on  any  such  subsequent 
&  C.  116.;       promise,  since  the  statute  (J  126.)  declares,  that  if  arrested  for 
3  Maule  &  S.    ^^^^  debt,  he  shall  be  discharged  on  common  bail.|| 
595.;  but  see  Drew  v.  Jefferies,  8  Price,  551.    Blackbume  ▼.  Ogle,  8  Price,  526.  coni.     Qir. 
Whether  the  words  in  the  statute  **  arrested  for  tuch  debt "  properly  apply  to  an  arrest  on  a 
new  promise  creadng  a  new  cause  of  action  ?    By  a  similar  construction  the  bankrupt  might 
pleacl  his  bankruptcy  if  impleaded  for  such  new  came  of  action,  which  he  cannot  do. 

iP.Wm8.386.      [The  certificate  determines  the  power  of  the  commissioners; 

and,  of  course,  incapacitates  them  from  making  a  subsequent 

assignment. 
1  Atk.  145.  The  certificate  may  be  entirely  defeated  by  a  supersedeas. 

1  Vern.  208.  And  the  writ  of  supersedeas  may  be  issued  at  the  discretion  of 
sCh.Ca.  292.  the  Chancellor,  when  the  creditors  who  have  proved  agree  to 
lAtk  1^*^  supersede  the  commission;  or  because  the  party  appears  not  to 
146.  s'p.Wms.  ^^^®  been  a  trader,  or  was  an  infant,  or  haa  not  committed  an 
545.  4Bro.Ch.  act  of  bankruptcy,  or  that  the  commission  was  not  opened  till  six 
R*  4J2.  months  after  it  issued,  or  that  it  has  not  been  prosecuted  within 

fifteen 
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fifteen  days  from  the  date  of  it,  if  executed  in  London,  or  within  11*6  Ves.  41 6. 
twenty-nine  days,  if  in  the  country,  or  that  lie  has  paid  all  his  ^Z^^t^'-^n 
creditors.  ** 

So  if  the  petitioning  creditor  had  not  a  legal  debt  to  the  amount  ^  Black.  JL 
specified  in  the  statute,  or  if  his  debt  accrued  subsequent  to  an  702.  1  Sera. 
act  of  bankruptcy  ascertained  by  a  trial  at  law,  or  if  it  issued  653. 4Bro.Cli. 
against  an  uncertificated  bankrupt,  or  on  a  debt  barred  by  the  Sjf  ^?y'.^^'*** 
statute  of  limitations,  or  if  at  the  time  it  issui'd  the  petitioning  394]      ^^'^" 
creditor  had  the  debtor  in  execution,  or  if  it  was  fraudulently 
issued  —  in  which  case,  indeed,  the  court  will  punish  the  parties 
concerned  by  commitment,  and  by  making  them  pay  the  costs. 

But  upon  an  application  to  the  Lord  Chancellor,  on  the  part  1  Atk.  102. 
of  the  bankrupt,  to  supersede  the  commission  upon  a  legal  ob-  ^^P^rte  Gul- 
jection  to  it,  if  the  case  appear  unfavourable  (as  if  a  great  length  ^^^g'  ^g^ 
of  time  has  intervened  between  the  issuing  of  the  commission  and 
the  application),  the  Chancellor  will  not  grant  an  issue  to  try  the 
bankruptcy,  but  leave  the  party  to  bring  his  action.     However, 
if  creditors  apply  to  have  the  commission  superseded,  it  seemeth 
the  Chancellor  will  order  the  bankruptcy  to  be  tried  in  an  issue, 
because  they  can  have  no  action  at  law  in  which  the  validity  of 
the  commission  can  be  contested,  as  the  bankrupt's  certificate  is 
a  conclusive  bar  against  them,  that  of  itself  being  evidence  of  the 
commission,  4*c. 

Though  the  usual  course  is  for  the  Lord  Chancellor  to  order  Richardson  t. 
a  feigned  issue  to  try  the  bankruptcy  at  law,  yet  if  the  commis-  FTji?  , ^o 
sion  appears  plainly  to  have  been  taken  out  fraudulently  and  ^is.  ExparU 
vexatiously,  the  court  will  at  once  supersede  it,  and  order  the  Gayter,  1  Atk. 
petitioning  creditor's  bond  to  be  assigned.  ^^^* 

But  where  a  commission  is  superseded  merely  because  there  Ex  parte 
is  a  defect  in  form  as  to  the  petitioning  creditor's  debt,  and  no  ^^"j!^!"'^ 
doubt  as  to  the  act  of  bankruptcy,  the  costs  of  the  supersedeas 
only  shall  be  allowed ;  but  it  would  be  otherwise  if  the  act  of 
bankruptcy  was  not  fully  proved.] 

II  By  the  5  G.  2.  c.  30.  $24.  in  cases  where  the  petitioning  5G.  2.  c.30. 
creditor  compounded  with  the  bankrupt,  the  Lord  Chancellor  §  ^^' 
was  compelled  to  supersede  the  commission.  But  this  is  now 
altered  by  the  eighth  section  of  6  G.  4.  c.  16.,  by  which  the  Lord 
Chancellor  is  allowed  either  to  supersede  or  cotitinue  the  com- 
mission in  such  case;  so  that  a  discretion  is  now  vested  in  the 
Lord  Chancellor  in  all  cases. 

By  the  eighty-seventh  section  of  the  6  G. 4.  c.  16.  no  title  to  Sees Vcs.fsi. 
any  real  or  personal  property  sold  under  the  commission,   or  Buck's  Ca. 
under  any  order  in  bankruptcy,    shall  be  impeached  by  the  262.  n. ;  and 
bankrupt  or  any  person  claiming  under  him,  in  respect  of  any  see,  as  to  the 
defect  in  the  issuing  out  of  the  commission,  or  in  any  of  the  !IfP®^,  ^*»j 
proceedings,  unless  the  bankrupt  shall  have  commenced  pro-  515,  Eden's  B* 
breedings  within  twelve  months  from  the  issuing  thereof.  H  L  40.8. 
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[(O)  Of  Partners. 

Allen  V.  A  SEPARATE  commission  may  issue  against  one  partner 

Hartley,  M.  without  making  the  rest  bankrupts.      But  where  a  joint 

S5G.3.  B.R.  commission  is  prosecuted^  all  the  partners  must  be  included;  for 
Co.  Bankrupt  ^  commission  against  two  or  more  of  several  partners  is  neither 
the'^'new  act,  ^  jo'nt  nor  separate.] 

§  16.  a  joint  creditor  may  sue  out  a  commission  against  one  or  more  partners,  though  it  does 
jx>t  include  aU.\\  But  by  stat.  10  Ann.  c.  1 5.  §  3.  the  certificate,  unaer  a  separate  commis* 
sion,  will  not  discharge  any  other  than  the  bankrupt  partner  from  a  joint  debt.  It  was 
formerly  the  practice  to  take  out  a  separate  commission  against  each  partner,  and  then  a  joint 
commission  against  all ;  the  Chancellor,  upon  recent  application,  directing  the  former  to  be 
superseded,  in  order  to  give  validity  to  the  latter,  onder  which  both  sets  of  creditors  might 
have  their  proper  relief;  I  Atk.  98.  158.  But  it  seemeth  now  to  be  holden,that  whilst  there 
is  a  separate  commission  subsisting  a  joint  one  cannot  be  supported.  Cowp.  824.  1  Atk.  S53. 
4  Bro.  Ch.  R.  810.  Co.  Bankrupt  Laws,  9.  ||Though  the  joint  commission  is  in  strictness  a 
nullity  as  to  those  partners  against  whom  separate  commissions  have  issued,  yet  if  the  bank- 
rupt's estate  will  be  benefited  the  Chancellor  in  his  discretion  will  suspend  or  supersede  the 
separate  commissions,  and  order  the  joint  commission  alone  to  proceed.  I  Cox.  S97.  15  Ves. 
115.,  and  Glyn  Se  J.  256.  8  Ves.  540.  And  the  petitioning  creditor  under  the  separate  com- 
mission will  m  such  case  be  indemnified  for  his  costs.  1  Rose,  432.  1  Ves.  &  B.  60.  And  in 
some  circumstances  a  separate  commission  will  be  preferred,  and  a  joint  one  superseded.  See 
1  Rose,  89.    17  Ves.  403.,  and  Deacon,  c  5.  §  4.|| 

Ex  parte  I  As  to  what  constitutes  separate  and  joint  debts  from  part- 
Hamper,  ners,  see  title  "  Merchant  and  Merchandize  (Partners)." 
n  Ves.  403.  jj^  general,  the  rules  respecting  what  amounts  to  a  joint  or  to  a 
Matthews  separate  debt  are   the  same   at  common  law  and  under   the 

18  Ves.  125.  Chancellor's  jurisdiction  in  bankruptcy.  On  the  subject  of  dor- 
Ex  parte  mant  partners  there  have  been,  however,  some  diflTerence  between 

19  Y  2^4 '  ^^^  decisions  at  law  and  those  in  bankruptcy.  In  bankruptcy  it 
Dubois  V.  Lu-  ^^  been  long  the  practice  to  hold,  that  where  a  creditor  has  no 
dert,  5  Taunt,  notice  of  the  existence  of  a  dormant  partner  it  is  at  his  option 
^09.  S.  C.  to  consider  himself  either  as  a  separate  or  joint  creditor ;  but  at 

Butir^emf '  ^^^  ^^  ^^^  ^^^^  '^^^^^  ^^^^  ^  partner  sued  alone  may  plead  the 
now  settled,      nonjoinder  of  a  dormant  partner  in  abatement,  (a)) 

that  the  non-joinder  of  a  dormant  partner  cannot  be  pleaded.  See  I  Stark.  Ca.  540.  5  Id,  8. 
1  Moo.  ft  Malk.  88.  (a)  At  law,  notwithstanding  the  joinder  of  all  partners,  the  plaintiff  may 
have  separate  executions  against  the  estate  of  each  ;  but  in  bankruptcy,  where  the  debt  m 
joint,  the  creditor  cannot  come  on  the  separate  estate  of  each  partner,  unless  in  certain  er- 
cepted  cases.    See  po*/,  in  this  head. 

Co.  Bankrupt  [Joint  creditors  are  entitled  to  a  distribution  of  the  joint  or 
Laws,  «97.        partnership  estate,  without  the  separate  creditors  being  permitted 

to  participate  with  them ;  but  notwithstanding  separate  creditors 
Ex  parte  San-  ^^^  °^^  entitled  to  share  the  dividend  of  the  joint  property  until 
don,  1  Atk.  68.  the  joint  creditors  have  received  twenty  shillings  in  the  poun^ 

yet  they  are,  upon  petition,  let  in  to  prove  their  respecdve 
Ex  parte  Separate  debts  under  the  joint  commission,  paying  contribution 

Crowder,  to  the  charge  of  it :  and  as  the  joint  or  partnership  estate  is  in 

sVern. 70S.  the  first  place  to  be  applied  to  pay  the  joint  or  partnership 
Bond  1  Atk.  ^^^ts,  so  in  like  manner,  the  separate  estate  shall  be  in  the  first 
98.  Ex  parte  place  applied  to  pay  all  the  separate  debts.  This  is  settled  as  a 
Ilowlandson,  rule  of  convenience ;  and  it  is  resolved,  that  if  there  be  a  surplus 
5P.Wm8.405,  of  the  ioint  estate,  besides  what  will  pay  the  joint  creditors,  the 
Fmnoy^  "       ^^™^  ^^'^  ^^  allotted  in  due  proportion  to  the  separate  estate  of 

SQcb 
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such  partner,  and  applied  to  pay  the  separate  creditors.     And  Davies,  573. 
if  there  be  on  the  other  hand  a  surplus  of  the  separate  estate,  n'^'^p 
beyond  what  will  satisfy  the  separate  creditors,  it  shall  go  to  Wmslsoif 
supply  any  deficiency  that  may  remain  as  to  the  joint  creditors* 

This  mode  of  adjusting  the  rights  of  each  class  of  creditors,  Ex  parte  Bau- 
where  a  joint  commission  is  taken  out,  seems  at  one  time  to  dier,  1  Atk.98. 
have  been  extended  by  the  court  into  a  rule,  to  direct  the  proof  ^'  P^^'j^  ^*^" 
of  debts  under  a  separate  commission,  by  virtue  of  which  the   nsj'co     ^' 
separate  estate  only  can  be  assigned;   and   therefore   it   was  Bankrupt 
holden,  that  joint  creditors  could  not  prove  under  such  a  com-  Laws,  S99. 
mission,  except  for  the  purpose  of  assenting  to  or  dissenting 
from  the  bankrupt's  certificate. 

But  it  is  now  fully  established,  that  joint  creditors  may  be  SxvaHe 

permitted  to  prove  under  separate  commissions,  and  receive  a  ?D^^?*p 

dividend  in  proportion  with  the  separate  creditors.]  Exparte^^e 

Id,  119.    Ex  parte  FliDtam,  1  Bro.  Ch.  R.  120.    Ex  parte  Hayden,  24th  June  1785.  Ex  parte 
Copland,  94th  Dec,  1787. 

II  But  subsequent  to  the  cases  in  the  text.  Lord  Sossh/n  re-  i^ir/iar^  El- 
verted  to  the  old  doctrine,  which  had  been  departed  from  by  ton.3Ves.238. 
Lord  Thurlaw  in  those  cases,  and  adopted  the  principle,  that  the  Abef?^4  Ves. 
joint  creditors  could  not  be  permitted  to  receive  a  dividend  8J7. ' 
along  with  the  separate  creditors. 

And  Lord  Eldon^  unwilling  to  change  a  rule  so  repeatedly  ExparteClay^ 
acted  upon,  has  followed  Lord  Rosslj/n  in  several  subsequent  ^  Ves.  si 4. 
decisions,  allowing  the  joint  creditors  to  prove  under  a  separate       J^![^y 
commission  for  the  purpose  of  assenting  to  or  dissenting  from  the  605.'(a)See' 
certificate,  but  not  for  the  purpose  of  receiving  a  dividend  {a) ;  Mr.  ChrittiatCt 
and  a  provision  to  this  efiect  is  now  contained  in  §  62,  of  the  ^observations 
new  act.  on  this  rule 

and  Its  iDconve- 
veniences.  2  Christ.  36.  He  sug^sts  that  as  each  partner  has  to  pay  his  private  debts  and  bis 
proportion  of  the  joint  debts,  nis  separate  estate  and  his  share  of  the  joint  estate  should  be 
thrown  together,  and  on  that  fund  each  Joint  creditor  should  prove  his  proper  proportion  of 
his  debt,  and  each  separate  creditor  his  whole  debt,  and  that  on  such  proofs  they  should 
recdve  dividends  equally.  Certainly  the  present  rule  seems  objectionable,  since  it  is  not,  in 
fact,  on  the  mere  credit  of  partnership  effects  that  partnership  debts  are  contracted,  but  in  a 
great  degree  on  the  solidity  and  credit  of  each  individual  partner:  and  bonkers,  broken* 
factors,  &c.  contract  large  partnership  liabilities  with  a  very  trifling  amount  of  joint  estate, 
and  see  Evans'  Bankrupt  Stat.  21 1. 

There  are,  however,  exceptions  to  this  rule ;  first,  in  case  of  a  Ex  parte 

joint' creditor,  who  is  petitioning  creditor  under  a  separate  com-  Tait^e  Ves. 

mission.     As  he  is  entitled  to  sue  out  a  separate  commission,  c.^^isTsa  ^' 

and  as  the  commission   is  in   nature  of  an  execution  for  the  Ex  parte 

petitioning  creditor's  debt,  it  necessarily  follows  that  he  must  Crisp,  i  Atk. 

take  dividends  with  the  other  creditors ;  and  this  although  part  ^^:  ^'pt^rte 

of  his  debt  is  as  trustee  for  another* joint  creditor  who  could  z^^'^Ex^^'rte 

not  himself  receive  dividends.  Ackerman/ 

14  Ves.  604.     Ex  parte  DeTastet,  1  Rose,  10.    17  Ves.  247. 

A  commission  against  A.  as  surviving  partner  of  i?.  is  a  joint  ^'P^rte  Bar- 
and  not  a  separate  commission ;  so  that,  under  it,  the  petitioning  ^  j*  3^  v 
creditor  cannot  come  on  the  separate  estate.  and  see  6G,  4. 

c.  16.  §  62. 

X  X  2  A  second 


C7G  BANKRUPT. 

Ex  parte  Sacl-       A  second  exception  to  the  rule  aj;ainst  joint  creditors  receiving 
Cow  11  V  a  dividend  on  the  separate  estate  is,  where  there  is  no  joint  estate 

Sykes,  2  Russ.  ^"^'  ^^  solvent  partner.  However  small  the  joint  estate  is»  the 
191.  Ex  parte  rule  applies ;  as  in  one  case  where  it  only  amounted  to  1/.  11 5.  6d.9 
MacheU,2Ves.  unless  indeed  it  is  so  situated  as  to  be  out  of  the  reach  of  the 
jorleP&xke  J°*"^  creditors.  A  partner  is  considered  a  solvent  partner, 
2  Rose,  54.  '  unless  a  commission  of  bankrupt  has  issued  against  him,  what- 
J^x  parte  Hill,  ever  may  be  his  circumstances.  And  though  there  is  no  joint 
2  New  R.  191.  estate,    if  there  is  a  solvent  partner  the  joint  creditor  cannot 

KenJngS      c'*^"™  ^"  ^^^  separate  estate. 

14  Ves.  447.     Ex  parte  Jtmson,  3  Madd.  229.    Ex  parte  Pinkerton,  6  Ves.  814.  n. 

^  A  third  exception  is,  where  there  are  no  separate  debts,  or 

Chandler  where  the  joint  creditors  undertake  to  pay  them.g 

9  Ves.  35.;  and  see  Ex  jyarte  Hubbard,  13  Ves.  424.    Ex  parte  Tsutt,  16  Ves.  193.    Ex  parte 
Jones,  18  V^es.  283. 

llankeyv.  [Where  the  assignees  under  a  separate  commission   possess 

Garrat,  3  Bro.  themselves  of  the  joint  property,  it  may  frequently  be  to  the  in- 
ch. R.  457.  terest  of  the  joint  creditors,  that  distinct  accounts  should  be  kept 
^'  P^Y^  k  ^^  ^^^  joint  and  separate  estate,  and  each  applied  to  the  payment 
May^roo.  ®^  ^^^  respective  creditors ;  and  an  order  to  this  purpose  may, 
Lasablonicre  to/M  consent^  be  obtained  upon  petition ;  but  as  the  solvent  debtor 
V.  Swinton,  hath  an  interest  in  the  distribution  of  the  joint  property,  and  tlie 
18th  JMWtf  demands  which  may  be  made  upon  it,  if  he  do  not  consent,  re- 
Bankrupt  *  '*^^  cannot  be  had  without  a  bill. 
Laws,  311,  512. 

Exparte  Mar-  Where  persons  in  trade  have  been  connected  in  various  part- 
lin,  2  Bro.Ch.    nerships,  and  a  joint  commission  is  taken  out  against  them  all,  an 

order  hath  been  made  for  keeping  distinct  accounts  of  the  dif- 
ferent partnerships,  as  well  as  the  separate  estates  of  each  part- 
Ex  parte  Par-  ner.  But  where  there  have  been  various  partnerships,  and  a 
ker,  22d  Dec.  joint  comtnission  is  taken  out  against  one  firm,  in  which  some 
Bankrupt  ^^  ^'^^  parties  were  not  engaged,  there  can  be  only  the  common 
Laws,  314.        order  for  keeping  the  distinct  accounts  of  the  joint  and  separate 

estate. 
Ex  parte  Where  there  is  a  joint  and  several  creditor,  he  must,  accord- 

Blankenhagcn,  Jng  to  the  rule  of  the  court  now  firmly  established,  make  his 
June  23.  1785.  election  whether  he  will  come  in  upon  the  joint  or  the  separate 
Banks  1  Atk.    estate,  that  is,  which  he  will  come  in  upon  in  preference ;  for 

106.  Exparte  whichever  he  may  elect,  he  will  be  entitled  to  come  in  upon 
Bond  and  Hill,  the  surplus  of  the  other,  if  there  should  be  any.  And  in  or- 
\atRw^*  ^^^^  ^^  make  his  election  (a),  he  must  have  a  reasonable  time  to 
Jandson,  3P.  enquire  into  the  state  of  the  different  funds;  audit  hath  been 
Wins.  405.       determined,  that  he  is  entitled  to  defer  his  election  until  a  di- 

^Exparte        vidend.] 
Turner,  "^ 

1  Mont.  &  Mac.  255.||    (a)  Ex  parte  Clowes,  2  Bro.  Ch.  R.  595.    \\Ex  parte  Bavan,  10  Ves. 

107.  Ex  parte  Hay,  15  Ves.  4.    Ex  parte  Mason,  1  Rose,  159.|| 

Exparte]^'  II ^"  certain  cases,  however,  the  creditor  is  not  driven  to  his 
forest,  Cook  B.  election,  but  may  make  his  proof  on  the  joint  and  separate  estate. 
L.  276.  Ex  Thus  where  the  parties  drawing  and  accepting  or  otherwise  liable 
52f^*g]?®"5?"'    on  bills  or  notes,  appear  on  the  bill  and  are  in  feet  trading  under 

•  distinct 
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distinct  firms  or  establishments,  although  they  may  be  all  jointly  parte  Adam, 
interested  and  in  partnership,  still  the  creditor  is  at  liberty  to  2  Rose,  36. 

Erove  against  the  estate  of  each  firm,  and  this  as  it  seems  whether   ^  ^®**  *  ^* 
e  has  or  has  not  notice  of  the  joint  connection  at  the  time  of  Bonb^uf '"^'^ 
taking  the  bilK  s  Ves.  546. 

Ex  parte  Walker,  1  Rose,  441.;  and  see  2  Christ.  308.    2  Glyn  &  Ja.  27. 246.  250. 

But  where  the  parties  to  the  bill  or  note  are  not  in  fact  dis-  Ex  parte  B\^^ 
tinct  firms,  but  only  parts  of  the  same  firm,   (as  one  partner  2  Rose,  37. 
drawing  a  bill  which  is  accepted  by  the  firm,)  in  such  case  if  the  ^|  P*'"'*  Lid- 
holder  takes  the  bill  with  notice  of  the  partnership  he  must  make  EJparteBank 
his  election  ;  but  qikcre,  if  he  takes  it  without  such  notice  ?  of  England, 

2  Rose,  82. 

A  creditor  must  in  general  make  his  election  before  a  dividend  Ex  parte  Biel- 
is  declared  of  the  estate  against  which  be  proves.  *'^»  ^^  ^^^'  ^^• 

Where  a  creditor  has  done  any  act  in  the  character  in  which  Ex  parte 
he  has  proved,  as  signing  a  certificate  or  being  a  party  to  a  Knott,  i  Mott. 
petition,  he  will  in  general  be  considered  to  have  made  a  con-  ^^'S-^J^*  ^' 
elusive  election,  so  that  his  proof  cannot  be  transferred.  ||  band  5  Madd. 

418.;  and  see  Ex  parte  Bolton,  9  Rose,  389. 

[y*.  lent  money  upon  bond  to  B,  and  C. ;  B,  became  bankrupt,  ExjMrte 

and  afterwards  A.  sued  C  upon  the  bond,  and  took  him  in  exe-  ^S?*'**'  *  ^' 
cution,  but  consented  to  his  discharge.  Upon  application  by 
A,  to  Lord  Harcourtf  to  prove  under  B,'s  commission,  his  lord- 
ship permitted  him  to  come  in  as  a  creditor  for  a  moiety ;  and  said 
he  would  have  admitted  him  for  the  whole,  if,  in  fact,  the  whole 
had  been  lent  to  B. 

If  one  trustee  sufier  a  co-trustee  to  detain  a  sum  of  money  be-  Keble  v. 

longing  to  the  trust  estate,  they  are  both  liable,  and  if  they  after-  Thompson, 

wards  become  bankrupt,  the  debt  maybe  proved  under  both  3fBro.  Ch.R. 
their  commissions. 

Partners  being  joint-tenants  in  their  stock  and  effects,  both  West  v.  Skipp, 

Original  and  accruing,  and  therefore  seised  per  my  et  per  ioiU^  t  Ves.  242. 

upon  an  account  being  taken  each   is  entitled  to  be  allowed  ^?'JPp^'^*' 

against  the  other  any  thing  he  has  brought  in  as  a  partnership  fyiisaiJ^l^gg 

transaction,  and  to  charge  the  other  in  account  with  what  that  1  show.  173.  ' 

other  has  not  brought  in,  or  has  taken  out  more  than  he  ought ;  Dougl.  650. 

and  notliing  is  to  be  considered  as  his  share,  but  his  proportion  ^  Ch.  Ca.  139. 

of  the  residue  upon  balance  of  the  account.     Upon  this  prin-  Rjchardson  v 

ciple,  where  one  of  three  partners  had  embezzled  and  wasted  Groodwin, 

the  joint  stock,  and  contracting  private  debts  became  a  bank-  2  Vera.  293. 

nipt;  the  court  seemed  to  think,  that  out  of  the  produce  of  the  See  too,  Goss 

goods,  the  debts  owing  by  the  joint  trade  ought  to  be  paid  in  £)avies'^7i^' 

the  first  place,  and  that  out  of  the  bankrupt's  share,  satisfaction  Hankey  v. 

must  be  made  for  what  he  had  wasted  or  embezzled ;  and  that  Garrat,  3  Bro. 

the  assignees  could  be  in  no  better  case  than  the  bankrupt  Ch.R.  457. 
himself,  and  were  entitled  only  to  what  his  third  part  would 
amount  unto,  clear  after  debts  paid,  and  deductions   for  his 
embezzlement. 

An  act  of  bankruptcy,  if  followed  by  a  commission,  is  a  disso-  Hague  v.RoI- 

lution  of  the  partnership,  by  virtue  of  the  relation  in  the  statutes  leston,  4  Burr. 

X  X  3  which 
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SI 76.  Cowp.  which  avoids  all  the  acts  of  the  bankropC  from  the  day  of  the 
^'^^'  bankruptcy!  and  from  the  necessity  of  the  thing;  all  bis  property 

being  vested  in  the  assi^ees,  who  cannot  carry  on  a  trade. 
Fox  ▼.  Han-  Upon  a  question.  Whether  assignees  under  a  joint  commis- 

^V^'v^^Ju  ^^^"  against  two  partners,  taken  out  after  the  bankruptcy  of  both, 
Stokes.  1  East  ^^^id  maintain  an  action  of  trover  against  a  person  m  possession 
363.  Smith  v.  of  goods  under  a  sale,  or  consignment,  bona  fde^  for  a  valuable 
Oriel,  Id.  369.  consideration,  and  without  any  mixture  of  fraud,  from  one  of 
Ramsbotham  ^^  partners,  who  had  not  then  committed  any  act  of  bankruptcy 
1  Stark.  Ca*  himself,  but  after  an  act  of  bankruptcy  committed  by  the  other 
223.||  partner;  the  court  held,  the  action  could  not  be  maintained, 

because  the  act  of  the  partner,  who,  at  the  dme  of  the  consign- 
ment, had  not  committed  any  act  of  bankruptcy,  bound  both, 
and  also  because,  supposing  the  consignment  avoided  by  the  act 
of  bankruptcy  of  the  other  party,  then  it  is  an  action  of  tracer 
by  one  tenant  in  common  against  another,  which  cannot  be.] 
HBn'ey  v.  ||  And  the  solvent  partners  having  notice  of  the  act  of  bank- 

Cnckctt,  ruptcy  of  the  other  partner  at  the  time  of  the  assignment  of  the 

9.76.  *    property,  makes  no  difference  as  to  the  validity  of  the  assignment* 

Meyer  v.  But  a  partner  having  a  mere  interest  in  proGts,  without  any 

1  harpe,       ^     interest  in  the  property^  cannot,  after  an  act  of  bankruptcy  of 
and  see  Rams-  ^^^  owner,  transfer  the  property  as  against  the  assignees  of  the 
bottom  ▼.         owner.  U 
Lewis,  1  Camp.  278. 

Hmith  V.  De  [One  of  three  partners  in  a  ship  and  cargo,  the  cost  and  outfit 

409*'  ^^^'P'     of  which  was  4,568/.,  pays  only  410/.  in  part  of  his  third  jshare, 

and  gives  his  notes  for  the  remainder ;  but,  before  they  become 

due,  is  declared  a  bankrupt*     The  other  partners  cannot,  by 

voluntarily  discharging  the  notes,  stand  in  his  place  for  any  share 

of  the  profits;   but  the  assignees  are  entided  to  a  full  third, 

both  of  the  profits  of  the  adventure,  and  the  value  of  the  ship. 

Ex  parte  If  A  partner  is  a  creditor  upon  the  partnership-fund,  he  can 

Hunter,  1  Atk.  have  no  satisfaction  but  out  of  the  surplus  which  shall  remain 

S27.Co.Bank.  ^fter  the  joint  creditors  are  paid.     And  Lord  Hardwicke  said, 

^  p«wt^  Bat-  ^^^^  where  there  are  joint  and  separate  creditors,  if  one  partner 

■on,  1  Ve9.jun.  lends  a  sum  of  money  to  the  partnership,  the  creditors  of  his 

267.  separate  estate  have  a  right  to  this  in  the  first  place. 

Bx  parte  Bur-       ^^^  ^be  contrary  has  been  determined  in  a  case  where  there 

rell,  S2d  Jultf    was  a  joint  commission  against  two  partners,  and  a  separate  one 

1 783.  Ex  parte  against  ooie  of  them.     The  petitioners,  assignees  under  the  sepa- 

^itf%  785         ^^^  commission,  petition  to  be  admitted  creditors  under  the  joint 

Cof  Bankrupt    commission,  for  a  sum  of  money  brought  by  their  bankrupt  into 

Laws,  605.        the  partnership  beyond  his  share,  and  as  being  therefore  a 

^x parte        creditor  on  the  partnership  for  that  sum;  but  were  refused  on 

588111*'  ^  ^®  principle,  that  he  cannot  be  a  creditor  on  the  partnership  in 

competition  with  the  joint  creditors* 
Ex  parte  Bat-  So  where  one  partner  hath  taken  more  than  his  share  out  of 
n"*i  ^^C  ^^'  ^®  partnership-fund,  the  joint  creditors,  as  the  rule  seems  to  be 
Bankrupt*  ^^^  settled,**  cannot  be  admitted  to  prove  against  the  separate 
Laws,  608.  In  estate  of  the  partner  who  drew  out  the  money,  until  his  separate 
the  case  of       creditors  are  satisfied,  unless  it  can  be  shewn  that  the  partner 

acted 
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acted  (raudulentlvy  with  a  view  to  benefit  his  separate  creditors  Fordyce,  who 
at  the  expense  of  the  joint  creditors.  ^^  ^]^e"  pro- 

•;  ^  perty  from  the 

partnership  fund,  and  applied  the  same  to  his  own  use,  without  the  knowledge  of  his  partners, 
the  assignees,  on  the  behalf  of  the  joint  creditors,  were  allowed  to  prove  against  the  separate 
estate.*  £x parte  Cust,  99th  Mtirck  1774,  Co.  Bankrupt  Laws,  609.;  Hand  see  2  Ves.  Sc  B. 
Sio.  In  order  to  admit  the  proof  on  the  separate  estate  the  property  must  be  clearly  taken 
without  any  authority,  express  or  implied,  from  the  other  partner.  Ex parteYon^e,  3  Ves, 
&  B,  35.  Ex  pmrie  Harris,  1  Rose,  457.  Ex  parte  Smith,  6  Madd.  2.  Ex  parte  Watkins, 
1  Mont.  &  Mac.  57.  In  such  case  there  is  the  same  right  of  proof  by  solvent  partners  as 
by  their  assignees,  in  case  all  the  partners  are  bankrupt.  3  Ves.  &  B.  55,  Solvent  partners 
paying  the  debts  of  the  partnership  mav  prove  against  a  bankrupt  co-partner  as  '*  sureties  or 
persons  liable"  within  49  G,S  c.  121.  (now  re-enacted  by  §  52,  of  €  G.  4,  c.  \S.)  3  Ves.  & 
B.  135.     s  Maule  &  S.  195.     2  Rose,  1T5.     17  Ves.  115.;  and  see  1  East,  20.|| 

Where  there  were  two  partners,  and  one  had  taken  out  more  Ex  narte 

money  from  the  partnership-stock  than  his  share  amounted  to.  D™e,  cited  in 
and  thereibre  became  a  debtor  for  so  much ;  Lord  Talbot  was  of  Craven  v. ' 

opinion,  that  the  partnership  creditor  had  a  right  to  come  upon  Knight,  2  Ch. 

the  separate  estate  of  the  partner  who  was  so  indebted.]  R.  S26. 

QAnd  so  also  in  cases  where  there  are  distinct  firms  composed  In  re  Shake- 

partly  of  the  same  members,  and  the  business  is  distinct,  and  ^^^^>  ^^• 

both  become  bankrupt,  here  the  one  firm  may  prove  against  the  t^^,"  ^^' 

estate  of  the  other,  although  some  of  the  members  of  each  firm  4  y'^,  414. 

are  the  same ;  provided,  however,  that  the  estate  seeking  to  prove  ExparteKxn^^ 

is  not  liable  for  the  joint  debts  of  the  estate  against  whicn  the  ^*  ^-  ^*  -^ss. 
proof  is  to  be  made. 

Thus  where  A.  and  J5.  were  in  partnership,  and  A,  carrying  Ex  parte  He- 

on  a  separate  trade,  furnished  the  partnership  with  goods,  for  **i»™»  *  Ko^^ 
which  they  incurred  a  debt  to  him,  and  B.  became  bankrupt ; 
Lord  Mdon  held,  that  A.  could  not  prove  against  the  estate  of  B^ 
since  he  was  himself  liable  jointly  for  the  same  debts. 

But  in  the  case  of  a  firm  of  A.  B,  C.  and  Z>.,  proving  against  Ex  parte 

a  firm  of  ^.  B.  C.  and  fi.,  the  former  firm  are  not  liable  for  any  ^^!'"«'  ^  ?^«^' 

joint  debts  with  the  latter.  Ex  parte 

Castell,  2  Glyn  &  Ja.  124. 

In  a  late  case  it  was  decided  by  Lord  Eldon^  after  an  examin-  Ex  parte  Silli- 
ation  of  the  original  records  of  all  the  decisions  on  this  subject,  toe,  1  Glyn  & 
that  in  order  to  entitle  a  minor  firm  consisting  of  members  of  a    J^"^' ,  ^*.  ^. 
larger  aggregate  firm,  carrying  on  a  different  business,  to  prove  f^  prove  wiSi- 
against  such  aggregate  firm  the  debt  must  have  arisen  on  articles  out  receiving 
of  the  trade  furnished  by  the  one  firm  to  the  other ;  and  the  debt  dividends,  see 
here  having  merely  arisen  from  advances  of  money  procured  by  L5  "^    ^^' 
the  one  firm  for  the  other,  his  Lordship  considered  it  as  a  case 
of  partners  claiming  to  prove  on  the  partnership  estate,  and 
disallowed  the  proof.^ 

[If  one  partner  is  an  executor  or  trustee,  and,  with  the  kiiaw'  ExpaHe  An- 
ledge  of  his  copartner^  lends  the  trust-fund  to  the  estate,  it  be-  «y»3Bro.Ch. 
comes  a  debt  which  may  be  proved  against  the  joint  estate:  Secus^       ^^^* 
i£  without  the  knowledge  of  the  copartner,] 

(And  where  one  of  three  trustees  and  a  partner  in  a  banking  ExjparteBoU 
house  forged  the  names  of  his  co-trustees  to  a  power  of  attorney,  J^'A  *  ^^"^; 
whereby  his  co-partners  were  enabled  to  sell  out  the  trust  stock,  ^„^  3^^'  ^^^ ' 
and  the  proceeds  of  the  sale  were  paid  into  another  banker's,  ^55.  2  Glyn  & 

X  X  4  to 
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J.  118.;  and 
sec  Stone  v. 
Marsh,  1  Ry. 
&  Moo.  364^ 
and  Hume  v. 
Rolland, 
Id.  511. 


to  the  account  of  the  banking  hoase,  and  the  trustee  who  had 
forged  the  power  afterwards  drew  out  the  fund,  and  be  and  his 
partners  became  bankrupt ;  it  was  held,  that  as  the  partner  who 
drew  out  the  money  had  no  authority  from  his  co-trustees  to  do 
so,  he  must  be  taken  to  have  drawn  out  the  money  as  partner  in 
the  banking  house,  and  therefore  it  was  a  debt  provable  against 
the  joint  estate.  || 


BARGAIN  AND  SALE. 


S7  H.  8.  C.  10. 
Ld.  Bacon's 
Use  of  the 
Law,  Mo.  41. 
Touchst.  221. 
2  Black.  C. 


s  Inst.  673.  ID  ARGAIN  and  sale  is  a  contract  in  consideration  of  money 
[See  further,  -^^  or  money*s  worth,  passing  an  estate  in  lands,  if  of  inherit- 
\Vc»t  Svmb.  ^^^^  Qj.  freehold,  by  deed  indented  and  enrolled.  This  manner 
§393.  Termcs  ^f  conveying  lands  is  created  and  established  by  the  27  H.  8. 
dc  la  Ley,  tit.  c.  10.,  which  executes  all  uses  raised  ;  and,  as  this  hath  hitro- 
Bargain  and  duced  a  more  secret  way  of  conveyancing  than  was  known  to  the 
Sale.  Cowel,  pQJicy  q(  jj^g  common  law,  therefore  the  enrolment  of  the  deed 
Sale.  ^^  bargain  and  sale  was  made  necessary  by  the  16th  chapter  of 

the  statute;  but  the  learning  on  this  head  depending  on  statutes, 
it  is  first  proper  to  recite  that. 

By  the  27  H.  8.  c.  10.,  "  Where  any  person  or  persons  stands 
'*  or  is,  or  stand  or  are  seised  of  or  in  any  honours,  4^.,  lands, 
<^  tenements,  rents,  services,  ^-c,  to  the  use,  confidence,  or  trust 
*^  of  any  other  person  or  persons,  or  body  politic,  by  reason  oi 
*^  any  bargain,  sale,  feoffment,  4^c. ;  such  person  or  persons,  4'^., 
338.  So  there  **  that  have  any  such  use,  shall  be  deemed  and  adjudged  in 
is  a  bargain  u  li^^fu]  seisin,  estate,  and  possession  thereof,  to  all  intents  and 
a'mannidcesa  "  purposes,  of  or  in  such  like  estates  as  they  have  in  the  use, 
contract  with  *^  Sfc. ;  and  the  estate,  right,  and  possession  of  him  and  them  so 
another  for  the  «  seised  to  any  use,  SfC,  shall  be  deemed  and  adjudged  in  him 
sale  of  goods  «  q,.  them  which  have  the  use,  c^c,  after  such  quality,  manner,  Sfc. 
Bt^h*  same      "  ^  ^^^y  ^^^  before  in  or  to  the  use/'  ^c. 

time  makes  the  sale  of  them.  Com.  Dig.  tit.  Bargain  and  Sale  (A).  Touchst  221.  It  is  said 
that  a  bargain  and  tale  is  not  so  strong  a  conveyance  as  a  Uvery ;  for,  if  I  have  a  rent-chai]ge 
out  of  the  manor  of  D.,  and  afterwards  purchase  the  manor;  and  aflerwards,  by  deed  indited 
and  enrolled,  I  bareain  and  sell  the  manor,  the  rent*charge  shall  not  pass.  I  Leon. «.  Bj 
feoffment  or Jine,  all  uses  and  possibilities  are  conveyed  by  reason  of  the  forcible  (^ration ;  but 
it  IS  otherwise  by  bargain  and  tale,  1  Leon.  33,  A  bargain  and  sale  doth  not  pass  away  or 
aJffect  a  cmUingent  use  in  the  bargainor;  but  a  feoffment  or  fine  would  transfer  it.  Hardr.  416.] 

By  the  27  H.  8.  c.  16.,  *'  No  manors,  lands,  tenements,  or 
**  other  hereditaments  shall  pass  from  one  to  another,  wfaereby 
*^  any  estate  of  inheritance  of  freehold  shall  be  made  or  take 
^'  effect,  or  any  use  thereof  to  be  made,  by  reason  only  of  any 
*'  bargain  and  sale,  except  by  writing  indented,  sealed,  and 
^^  enrolled  in  one  of  the  courts  at  Westminsta\  or  else  within 
bt^*  s^rTh^e  "  ^^^  county  or  counties  where  tlie  lauds,  ^c.  so  bargained 

"  and 


S7H.8.  C.  16. 
[Deeds  were 
enrolled  at 
common  law 
for  their  pre- 
servation, 
though  not  to 
pasi 
bty 
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"  and  sold  lie,  before  the  ciistos  rotidorum^  and   two  justices  estate  nasseth 

"  of  peace,  and  the  clerk  of  the  peace  of,  <$y.,  or  two  of  them,  not  by  the 

"  whereof  the  clerk  of  the  peace  to  be  one;    the  same  enrol-  statute  of  en- 

"  ment  to  be  made  within  six  months  after  the  date  of  the  u^^T"^^"'. 

"  same   writing  indented.      Provided   this  act  extends  not  to  of  uses.    Dim- 

"  any  lands,  Sfc.  lying  within  any  city,  borough,  Sfc,  wherein  mock's  case, 

"  the  mayors,  SfC.   or  other  officers    have  used  to  enrol  any  Hob.  1 36.  The 

**  evidences,  deeds,  or  other  writings  within  their  precinct  or  obKctsofthe 

limits.  rolment  evi- 

dently were,  first,  to  force  the  contracting  parties  to  ascertain  the  terms  of  the  conveyance  by 
reducing  it  into  writing;  secondly,  to  make  the  proof  of  it  easy,  by  requiring  their  seals  to  it, 
and  consequently,  the  presence  of  a  witness;  and,  lastly,  to  prevent  the  frauds  of  secret  convey- 
ances, by  substituting  the  more  efTectunl  notoriety  of  enrolment  for  the  more  ancient  one  of 
livery.  But  the  latter  i)art  of  this  provision,  which,  if  it  had  not  been  evaded,  would  have 
introduced  an  almost  universal  register  of  conveyances  of  the  freehold  in  the  case  of  corporeal 
hereditaments,  was  soon  defeated  by  the  invention  of  the  conveyance  by  lease  and  release, 
which  sprung  from  the  omission  to  extend  the  statute  to  bargains  and  sales  for  terms  of  years; 
and  the  other  parts  of  the  statute  were  necessarily  ineffectual  in  our  courts  of  equity,  because 
these  were  still  left  at  liberty  to  compel  the  execution  of  trusts  of  the  freehold,  though  created 
without  deed  or  writing.  The  inconveniences,  however,  from  this  insufficiency  of  the  statute 
are  now,  in  some  measure,  prevented  by  the  29  Car.  2.  c.  o.  which  provides  against  conveying 
any  lands  or  hereditaments  for  more  than  three  years,  or  declaring  trusts  of  them,  otherwise 
than  by  writing.    Ilargr.  Co.  Lit.  48.  a.  n.  3.] 

By  the  5  Eliz.  c.  26.,  "  Bargains  and  sales  of  lands,  Sfc,  in  sEliz.  c.26'. 
"  the  county  oi  iMticaster^  being  within  six  months  enrolled  in 
**  the  Chancery  at  Lancasiery  or  before  the  judges  of  assize  there, 
**  of  lands,  ^c.  in  Cheshire^  in  the  Exchequer  at  Chester^  or  be- 
"  fore  the  judges  of  assize  there,  of  lands,  Sfc.  in  the  bishoprick 
"  of  Durham^  in  the  Chancery  at  Durham^  or  before  the  justices 
^*  of  assize  there,  siiall  be  as  effectual  as  if  enrolled  in  any  courts 
•*  at  Westminsier.  Provided  this  act  extends  not  to  any  lands 
**  Jying  within  any  city,  4^c,  wherein  the  mayors,  ^c" 

[By  5  Ann.  c.  18.,  Bargains  and  sales  of  any  manors,  lands,  5 Ann.  c.  is. 
4rc,  within  the  West  Riding  of  the  county  of  Yorky  which  shall  be 
enrolled  before  the  registrar  for  the  said  JVest  Bidingy  or  his 
deputy  for  the  time  being,  in  the  public  office  at  Wakefieldy  shall 
be  as  good  and  available  as  if  the  same  had  been  enrolled  in  one 
of  the  King's  courts  of  record  at  Westminstet-y  or  before  the  custos 
rotuloruniy  and  two  justices  of  the  peace,  and  the  clerk  of  the 
peace  of  the  said  fVest  Ridiiigy  or  two  of  them,  according  to  the 
statute  of  the  27th  H.  8.  —  By  6  Ann.  c.  S5.  J  16.,  the  like  pro- 
vision is  made  for  enrolling  bargains  and  sales  in  Beoetley  of  lands 
within  the  East  Riding  of  the  county  of  Yorky  or  the  town  and 
county  of  the  town  o(  Kingston-upon-Hull ;  and  by  $  30.  of  that 
statute  it  is  enacted,  '^  that  in  all  deeds  of  bargains  and  sales 
**  enrolled  in  pursuance  of  that  act,  whereby  ani/  estate  of  inherit" 
*^  ance  in Jee'Simple  is  limited  to  the  bargainee  and  his  heirs,  the 
**  words  granty  bargainy  and  selly  shall  amount  to  and  be  construed 
<'  and  adjudged,  in  all  courts  of  judicature,  to  be  express  cove- 
**  nants  to  the  bargainee,  his  heirs  and  assigns,  from  the  bar- 
^  gainor,  for  himself,  his  heirs,  executors,  and  administrators, 
*'  that  the  bargainor,  notwithstanding  any  act  done  by  him,  was 
**  at  the  time  of  the  execution  of  such  deed  seised  of  the  heredi- 
taments 
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*'  laments  and  premises  thereby  granted,  bargained^  and  sold,  of 
^  an  indefeasible  estate  in  fee-simple,  free  from  all  incumbrances 
<*  (rents  and  services  due  to  the  lord  of  the  fee  only  excepted), 
**  and  (or  quiet  enjoymait  thereof  against  the  bu'gainor,  his 
**  heirs  and  assigns,  and  all  claiming  under  him,  and  also  for 
<*  further  assurance  thereof  to  be  made  by  the  bargainor,  his 
*'  heirs  and  assigns,  and  all  claiming  under  him;  unless  the 
^  same  shall  be  restrained  and  limited  by  express  particular 
**  words  contained  in  such  deed ;  and  that  the  bargainee,  his 
^*  heirs,  executors,  administrators,  and  assigns  respectively,  shall 
^*  and  may,  in  any  action  to  be  brought,  assign  a  breach  or 
**  breaches  thereupon,  as  they  might  do  in  case  such  coveqauts 
^^  were  expressly  inserted  in  such  bargain  and  sale." —By  8  G.  2. 
c.  6.  $21^  the  enrolment  of  bargains  and  sales  of  lands  in  the 
North  Riding  of  the  county  of  York  is  authorized  in  the  roister- 
office  for  that  Riding. 
S3  G.  8.  c.  30.  By  the  SS  G.  2.  c  80.  $  10.,  being  an  act  for  widening  certain 
i  io>  streets,  4^.  in  London^  it  is  enacted,  that  all  bargains  and  sales 

made  and  acknowledged  by  any  person  or  persons  whomsoever, 
which  shall  be  enrolled  in  the  hustings  of  the  said  dty^  of  any  lands, 
tenements,  and  hereditaments,  purchased  by  virtue  of  and  for  the 
purposes  of  that  act,  shall  have  the  force,  effect,  and  operation  in 
law,  to  all  intents  and  purposes,  which  any  fine  or  fines,  recovery 
or  recoveries  whatsoever,  would  have  if  levied  or  suffered  by  the 
bargainor  or  bargainors,  or  any  person  or  persons  seised  of  any 
estate  in  the  premises,  in  trust  for,  or  to  the  use  of,  such  bar- 
gainor or  bargainors,  in  any  legal  manner  or  form  whatsoever.] 

We  shall  now  consider, 

(A)  Who  iT\ay  bargain  and  sell,  and  to  whom. 

(B)  What  may  be  bargained  and  sold  [and  how  a  Bar- 

gain and  Sale  shall  be  taken]. 

(C)  In  what  Manner  a  Bargain  and  Sale  may  be  made ; 

and  herein  of  the  Words  to  be  made  use  of* 

(D)  Of  the  Consideration* 

(E)  Of  the  Enrolment :  And  herein, 

1.  The  Relation  between  the  Enrclmeni  and  the  Deed. 

2.  Ifhat  Estates  are  to  be  enrolled  s  and  herein  of  the 

Exception  as  to  Lands  in  Cities,  Boroughs,  &c. 

8.  The  Time  ofEnrobnene. 

(F)  The  Manner  of  pleading  Bargains  and  Sales. 


(A)  Who 
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(A)  Who  may  bargain  and  sell,  and  to  whom. 

^H£  king,  and  all  other  persons  that  cannot  be  seised  to  a  use,  Bro.peoff. 

cannot  bargain  and  sell  (a) ;  for  at  common  law,  when  a  mait  ment  to  U«es, 

had  sold  his  land  for  money  without  giving  livery,  the  use  only  ^'  j^*"^*  *^' 

passed  in  equity,  and  this  is  now  executed  and  becomes  a  bargain  y(^Cofi/.Hol« 

and  sale  by  the  statute ;  but  antecedent  to  any  such  execution  land  v.  Boins, 

there  must  be  a  use  well  raised,  which  cannot  be  without  a  per-  sLeo.  121. 

son  capable  of  beinff  seised  to  a  use,  which  the  king  is  not,  there  ^r^'  *7^-»,"* 
1-^  ^  iT_'^r         ^L  ^^r      which  case  the 

being  no  means  to  compel  him  to  periorm  the  use  or  trust ;  for  ^^^^  rejected 

the  Chancery  has  only  a  delegated  power  from  the  king  over  the  an  exception 
consciences  of  bis  subjects ;  and  the  king,  who  is  the  universal  made  a^nst 
judge  of  property,  ought  to  be  perfectly  indifferent,  and  not  to  aj>w'gain  and 
take  upou  him  the  particular  defence  of  any  man's  estate  as  a  groumTthat  a 

trustee.  bargain  and 

sale  by  a  corporation  is  not  good«  Vide  Cora.  Dig.  tit.  Bargain  and  Sale  (B),  5.  The  distinction 
was  taken,  that  though  a  corporation  could  not  take  an  estate  to  another^s  iise,  yet  they  might 
charge  their  possessions  with  a  use  to  another;  but  this  is  very  questionable.  1  Rep.  127.  a. 
and  Cru.  Dig.  vol.  iv.  109.  Preston  on  Conv.  vol.ii.  255.  A  bargain  and  sale  by  a  tUe  oorpo* 
ration  will  be  good  during  the  office  of  the  person  by  whom  the  bargain  and  sale  is  made. 
Bac.  on  Uses,  57. || 

If  tenant  in  tail  bargains  and  sells  his  land  in  fee,  this  passeth  iq  Qq^  9^  93^ 
an  estate  determinable  upon  the  life  of  tenant  in  tail  (6);  for,  at  Sand.  260,26  r. 
common  law,  the  use  could  not  be  granted  of  any  greater  estate  J^*  ^'t-  '^^  b. 
than  the  party  had  in  him ;  now  tenant  in  tail  had  an  inheritance  8^'™^?^    j 
in  him,  but  he  could  dispose  of  it  only  during  his  own  life;  and  the  estate' con* 
therefore  when  he  sells  the  use  in  fee,  cesttu  que  use  hath  a  kind  of  tinues  till 
inheritance  yet  determining  within  the  compass  of  a  life;  and  the  p^oided  by  the 
statute  executes  it  in  the  same  manner  as  he  hath  the  use,  and  "^"^'"  1?  ^ 
consequently  he  will  have  some  properties  of  a  tenant  in  fee,  and  cheU  v. Clarke 
some  of  a  tenant  for  life  only :  but  if  tenant  for  life  bargains  and  2  Ld.  Raym. 
sells  in  fee,  this  passeth  only  an  estate  for  life  (c),  for  ne  could  '^^s-  f^®  bar- 
not  pass  the  use  of  an  estate  for  life  to  the  bargainee,  and  the  f "^^j^j  J]^    " 
statute  executes  the  possession  as  the  party  hath  the  use.  dower,  deter- 

minable  in  like  manner  by  issue  in  tail  by  entry.  He  is  dispunishable  for  waste.  The  estate 
is  not  devisable  according  to  the  stat.  52  H.  8.  c,  1.  and  ^4  &  35  H.  8.  c.  5.  Carter^  208.|| 
(c)  And  creates  no  forfeiture,  4  Leon.  194. 

If  a  husband,  seised  of  lands  in  right  of  his  wife,  or  tenant  in  ll?"^^^*  ^' '" 
tail,  bargains  and  sells  the  trees  growing  on  the  lands,  and  dies  He,K!v*8  ca  "  11 
before  severance,  the  bargainee  cannot  a^erwards  cut  them  down 
and  take  them  away. 

If  a  son  and  heir  bargains  and  sells  the  inheritance  of  his  Kdw.  84.  Co. 
father,  this  is  void,  because  he  hath  no  right  to  transfer ;  the  \^  ^^^'  ^f  ^^ 

\  gt         \  t  t\  uie  son  niaKes 

same  law  of  a  release,  (a)  a  feoffment  of 

the  inheritance  of  his  father,  this  passeth  an  estate  during  the  son's  life ;  for  it  is  a  ditteitin  to 
the  father ;  and  the  son,  after  the  father's  death,  cannot  avoid  it ;  for  no  roan  can  allege  an 
injury  in  any  voluntary  act  of  his  own.  Co.  lit.  265  a.  {d)  But  if  the  son  releaseth  with 
warranty,  he  and  heirs  are  for  ever  hereafter  barred  by  the  rebutter.    Co.  Lit.  265  a. 

If  there  be  two  joint-tenant^  and  one  of  them  make  a  bargain  Cro.  Jac«  ss. 
and  sale  of  his  own  estate  in  fee,  and  the  other  die  before  enrol-  Co.  Lit.  I86. 
men't,  the  other  moiety  shall  survive  to  the  bargainor ;  for  since  ^a)ThUd»' 
the  freehold  is  in  the  bargainor,  the  inheritance  continues ;  but  tmction  is  not 

if 
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warranted  b^  if  such  joint-tenant  had  bargained  and  sold  totum  statum  suum  in 
the  authorities  fee  (a),  though  he  died  before  enrolment,  yet  if  the  deed  were  after- 
referred  to,  wards  enrolled,  the  moiety  would  not  survive,  but  would  pass  to 
nor  18  It  to  be    ^,      1  .         '  -^  '  ^ 

found  in  any      the  bargamee. 

case-book  wherein  this  case  is  reported.  Bro.  tit.  Faits  enroll,  p.  1 1.  Cro.  Car.  St 7. 569.  Bac 
Max.  Reg.  14.  Brook,  in  his  Abridgment,  useth  the  {general  words,  "  all  his  lands  and  tene- 
"  ments  in  I). ;  "  and  saith,  that  they  will  not  pass  the  entirety,  because  the  enrolment  hath 
relation  to  the  delivery  of  the  deed  ;  and,  of  course,  can  pass  no  more  than  the  bar]gainor  had 
at  the  time  of- the  deliyeir.  The  bargain  and  sale,  it  hath  been  said,  occasions^  of  itself,  before 
enrolment,  a  severance  of  the  joint-tenancy.    Owen,  70.  arguendo.^ 

Cro.  Eliz.  402.  [If  a  mortgagor  entreats  a. stranger  to  redeem  the  land  at  the 
cited  as  ad-  j^y^  ^^^  covenants  by  indenture,  that  after  such  redemption  the 
"lo  Eliz!  Bac.  stranger  shall  have  the  land  to  him  and  his  heirs;  and  that  he,  in 
Max.  Reg.  14.   consideration  of  such  a  sum,  will  stand  seised  to  the  use  of  him 

and  his  heirs;   the  stranger  redeems  the  land  at  the  day  the 
mortgagor  enters,  and  the  deed  is  enrolled  within  six  months ; 
yet  nothing  passeth,  because  he  had  not  any  estate  or  interest 
therein  at  the  time  to  contract  for  it.] 
2  Inst.  C73.  If  an  infant  bargains  and  sells  his  land  by  deed  indented  and 

enrolled,  he  may  plead  nonage  at  any  time ;  for,  notwithstanding 
the  statute,  the  bargainee  claims  by  the  deed  as  at  common  law, 
which  was,  and  therefore  is  still,  defeasible  by  nonage. 
2  Inst.  G73.  If  a  wife  joins  with  her  husband  in  a  bargain  and  sale  by  deed 

m  ^^'i^'  indented  and  enrolled  of  her  lands,  yet  it  shall  not  bind  her;  for 
andVecovery  ^^^  ^''^  cannot  be  examined  by  any  court  without  writ,  and 
upon  it  will  there  is  no  writ  allowed  in  this  case,  which  is  for  the  better  secu- 
bmd  the  wife,    rity  of  wives,  who  are  by  our  law  entirely  subjected  to  the  will  of 

Mo.  22.    By     the  husband. 

custom,  the 

deed  itself  will  bind  her.    Bro.  Abr.  tit.  Faitsenroll.  pi.  lo.] 

10  Co.  24.  34.  A  man  may  bargain  and  sell  to  a  corporation,  for  they  may 
2  Roll.  Abr.      j^jjg  ^  yjjg^  though  the  money  be  given  by  the  governors  in  their 

natural  capacity. 
7  Co.  40.  2  Co.       A  man  may  bargain  and  sell  to  his  son,  but  then  the  con- 
24.  Cro.  Eliz.    sideration  of  money  ought  to  be  expressed,  and  it  ought  to  have 
??f*  r^*^"^).     ^^  ^^  other  circumstances  of  a  bargain  and  sale:  but  this  shall 

operate  as  a  covenant  to  stand  seised,  if  there  be  none  but  the 
consideration  of  natural  love  and  affection  expressed. 

(B)  What  may  be   bargained  and  sold    [and   how  a 

Bargain  and  Sale  shall  be  taken^. 

2  Co.  54.  Dyer,  A  NY  freehold  or  inheritance  in  possession,  reversion,  or  re- 
fi7?  I!?5^v'  t  d  mainder  (6),  upon  an  estate  for  years,  for  life,  or  in  tail, 

reniainilers*       "^^y  ^^  bargained  and  sold,  but  the  deed  shall  be  enrolled, 
and  reversions  in  fee  may  be  transferred  by  bargain  and  sale.  Vaughan,  51.  Remainders  in  tail 
can  only  be  conveyed  by  fine.   3  Co.  84.  a.    Contingent  remainders  can  only  be  con?e^'ed  by 
fine  by  way  of  estoppel,  and  perhaps  by  a  common  recovery.    Weale  v.  Lower,  Pollex.  54.^ 

2  Inst.  671.  But  a  man  seised  of  a  freehold  may  bargain  and  sell  it  for 

2  Roll.  R. 204.  years,  and  this  shall  be  executed  by  the  statute  of  uses;  but  it 
cofU.  9  Inst,      jjggj  i^Q^  jjg  enrolled  bv  the  statute  of  enrolments. 
^^^-  •  A  man 


( B)  JVhal  may  he  bargained  and  soldy  S^c.  G85 

A  man  possessed  of  a  term  cannot  bargain  and  sell  it  so  as  2  Co.  35,  36. 

to  be  executed  by  the  statute.  Pop**-  76.   Sir 

T.Jones,  2 17. 

A  rent  in  esse  may  be  bargained  and  sold,  because  this  is  a  1  Co.  126. 
freehold  within  the  statute ;  and  before  the  statute  a  rent  newly  Andr.  327. 
created  might  have  been  bargained   and   sold,  because   when  Jones,  179. 
money,  as  an  equivalent,  was  given,  and  ceremonies  or  words  of  ^.^^^  a    l" 
law  were  wanting,  the  Chancery  supplied  them :  but  it  seems,  according  to 
that  since  the  statute,  a  rent  newly  created  cannot  be  bargained  the  statute,  a 
and  sold(fl),  because  there  ought  to  be  a  freehold  in  some  other  ^^^^  ^^y  ^^ 
person,  to  be  executed  in  cestui  que  ttse,-  but  here  can  be  no  seisin  g^Co^  54 1 
of  this  rent  in  the  bargainor,  because  no  man  can  be  seised  of  ||(a)  But 
a  rent  in  his  own  land,  and  consequently  there  can  be  no  estate  though  a  bar- 
to  be  executed  in  the  bargainee.  g^i""  »"d  ^e 

cannot  be 
made  to  one  person,  to  the  use  of  another,  a  bai^n  and  sale  may  be  made  to  one  person,  to 
the  intent  that  a  recovery  shall  be  suffered  to  the  use  of  another;  for,  in  that  case,  the  uses 
do  not  arise  from  the  seisin  of  the  bargainee,  but  from  the  seisin  of  the  demandant  in  the 
recovery.  And  in  bargains  and  sales  from  commissioners  of  bankrupt,  and  under  similar  com- 
mon law  authorities,  uses  may  be  declared  upon  the  seisin  of  the  bargainee,  for  they  pass  a 
seisin  at  common  la  a,  und  enrolment  and  other  formalities  are  only  necessary  when  prescribed 
by  the  authority.  || 

If  ^.,  by  indenture  enrolled,  bargains  and  sells  lands  to  B*  Cro.  Jac.  189. 
and  his  heirs,  with  a  way  over  other  of  the  lands  of  -4.,  this  is  Beaudly  v. 
void  as  to  the  way ;  for  nothing  but  an  use  passes  by  the  deed,  °'^^'^' 
and  there  can  be  no  use  of  a  thing  not  in  esse^  as  a  way,  coni^ 
mon,  Sfc,^  before  they  are  created. 

[Before  the  statute  of  H.  8.,  if  a  man  had  bargained  his  land   1  Co.  87  b. 
for  money  generally,  without  the  words  "  his  heirs,"  the  Chan*  V^  ^'  ^^p 
cellor  would  oblige  him,  according  to  conscience  and  the  intent  tit.  Contract ' 
of  the  parties  according  to  the  value,  to  execute  an  estate  in  fee,  Bargaine,  et ' 
for  uses  were  then  things  merely  in  trust  and  confidence;  but  Achate, pi. i. 
since  the  statute  they  are  transferred  and  made  into  an  estate  in 
the  land;  and  therefore  without  the  word  ^^  heirs"  the  bargainee 
hath  only  an  estate  for  life. 

If  one,   in  consideration  of  10/.,  bargain  and  sell  his  land  Tyrrel's  case 

to  A.  and  his  heirs,  to  have  and  to  hold  to  A,  to  the  use  of  the  Uy,  155. 

bargainor  for  life,  the  remainder  in  tail  to  A*^  the  remainder  to   ^  Andr.  37. 

the  right  heirs  of  the  bargainor;  the  habendum  in  this  case  Is  ^'^\^c^\' 

void,  and  A.  and  his  heirs  shall  have  the  land  for  ever.]  27]  b.     ' 

Though  a  use  could  not  rise  as  a  use  upon  a  use,  whether  equity  would  not  support  it  as  a 
trust?    Abh  V.  Gallen,  1  Cb.  Ca.  1 14. 

II  But  where  Sir  C  jF/.,  tenant  in  tail  in  possession  of  certain  Haggerston  v. 
hereditaments  subject  to  an  outstanding  term,  by  indenture,  in  Hanbury, 
order  to  bar  the  estate  tail  and  all  remainders  expectant  there-  loh  •'^"and  see 
upon,  and  to  limit  the  same  to  himself  in  fee,  and  in  consider-  Shep.  Touch, 
ation  of  10^.,  granted,  bargained,  and  sold  the  said  hereditaments  8^-  (Preston's 
and  the  reversion  thereof  to  A.  and  2?.,  their  heirs  and  assigns,  ^^^') 
to  hold  to  them  A.  and  J5.  to  the  use  of  A^  that  he  might  be- 
come tenant  of  the  freehold  of  the  said  premises,  in  order  to 
suffer  a  recovery ;  and  the  deed  was  afterwards  duly  enrolled  as  a 
bargain  and  sale :  it  was  held,   that  it  operated  as  a  grant  of 
the  reversion  to  A.  and  i?.,  and  that  A.  became  solely  seised  of 

the 
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the  premises  so  as  to  be  a  good  tenant  of  Che  freehold  of  the 

entirety.  II 

(C)  In  what  Manner  a  Bargain  and  Sale  may  be  made  ; 
and  herein  of  the  Words  to  be  made  use  of. 

2  Inst.  675.  A  T  ccmmon  law  lands  miglit  be  bargained  and  sold  by  words 
Dyer,  229.  only,  for  it  was  the  consideration  that  in  equity  raised  the 

Poph.48.palt.  ^gg^  jjyf  g;„^,g  ^g  statute  of  27  H.  3,  €•  16.  lands  cannot  pass 
6.3.  And  there-      -I?      ^  •    i     ^  ' 

fore  lands  in      without  indenture. 

cities,  boroughs*  ||or  towns  corporate,  not  being  within  the  act,  might,  since  the  passing  of  it  J 
till  the  29  Car.  2.  c*  3.  have  been  bargained  ami  sold  by  word  only.  8  Inst.  676.  YeTv.  124. 
See  post. 

2  Inst.  672.  It  is  not  necessary  to  use  the  words  bargain  and  sale,  but  any 

Cro.  Jac.  210.   words  equivalent  are  sufficient,  and  whatever  words  upon  valuable 
^^^16*6     '     consideration  would  have  raised  an  use  of  gny  lands,  4"^.  at  com- 
mon law,  the  same  amount  to  a  bargain  and  sale  within  this  act; 
as  if  a  man  by  deed,  ^c.  for  a  valuaole  consideration  covenants 
to  stand  seised  to  the  use  of  another,  4^c. 
2  Inst.  575.  Though  the  deed  may  be  either  in  parchment  or  paper,  yet 

the  enrolment  must  be  in  parchment  only,  for  that  is  implied 
when  an  enrolment  is  to  be  in  any  of  the  courts  of  record  at 
Westminster f  and  in  the  clause  of  enrolment  by  die  clerk  of  the 
peace,  it  is  particularly  provided,  that  he  shall  sufficiently  enrol 
and  engross  it  in  parchment 
2  Co.  35.  Hay-  A  man  demises,  bargains,  and  sells  a  manor,  part  in  demesnci 
ward's  case,      and  part  in  tenants'  hands,  for  seventeen  years,  the  party  may 

choose  either  to  take  it  by  way  of  lease  at  common  law,  and 
then  the  tenants  must  attorn ;  or  by  way  of  bargain  and  sale 
without  attornment;  and  this  agrees  with  the  policy  of  the 
common  law,  to  take  every  man's  grant,  so  as  to  pass  such  an 
interest  as  shall  be  most  advantageous  for  the  grantee ;  and  since, 
in  this  case,  the  words  allow  a  double  way  of  taking  it,  the 
grantee  shall  be  judge  which  is  most  beneficial. 
9  Roll.  Abr»  p  Also  if  a  man  grants,  bargains,  sells,  enfeoff  and  confirms, 

sYe  ^^16         ^       letter  of  attorney  in  the  same  deed  to  make  livery,  the 

party  hath  his  election  to  take  either  at  common  law,  or  by  way 
of  use,  and  that  way  which  first  executes  the  estate  shall  stand.  | 
Lord  Ewre  v.       [A  bargain  and  sale  made  to  one  with  the  addition  of  knight, 

Strickland,        ^ho  is  not  SO,  is  ffood.] 
Cro.  J.  240.  '      ®        -^ 

(D)  Of  the  Consideration. 

1  Co.  176.  Mo.  1^  ^  ^^^  bargains  and  sells  lands  for  divers  good  causes  and 
569. 1  Leon.  '  considerations,  it  is  void,  unless  money  be  averred;  for  selling 
170.  Videmfrli^  ex  vi  termini  supposes  a  transferring  a  right  of  something  fer 
md  Plowd.       money,  the  common  medium  of  commerce;   bnt  if  there  be  no 

such  consideration  it  may  be  an  exchange,  a  covenant  to  stand 

seised,  grant,  4^.,  but  it  can  be  no  sale  within  the  statute. 

Mo.  570.  Dy.        If  there  be  a  consideration  of  money  expressed  in  the  deed, 

90a.Touchst.  ijQ  averment  nor  evidence  can  be  admitted  against  i(^  for  the 

«^*-  K«)  B"'  affirmative 


(E)  Of  the  Enrolment.  QiSTJ 

affirmative  is  proved  by  tbe  deed  (a)»  and  it  b  impossible  to  see  Thurie  v. 
prove  the  negative.  MadUon.  Sty- 

I A  reservation  of  a  peppercorn  rent  is  a  sufficient  consider-  Barker  v; 
ation  to  raise  a  use  for  a  term  of  years,  but  not  for  a  freehold  Keate,  i  Mod. 
estate.!  ««^-  «^*^**- 

■  249.    Anon. 

1  Freem.  249.    2  Vent  55. 

If  tbe  deed  says  for  a  competent  sum  of  money,  it  is  suffi-  Moor,  570. 
cient,  without  averring  the  sum,  for  it  is  a  sale  if  there  be 
any  money. 

A  man  in  consideration  of  70/.   bargains  and  sells  to  his  ^  I^n.  no. 
daughter  and  «7.  &  in  tail,  who  intermarry ;   it  may  be  averred  ^  ^^'  V^* 
tarn  in  consideraiione  maritagtij  quam  in  consid.  de  70/.  for  a  man 
may  aver  any  consideration  consistent  with  that  in  the  deed. 

If  a  man  in  consideration  that  c7«  S.  was  bound  in  a  recogni-  Cro.  EKz.  394. 
zance,  and  other  bonds  for  him,  and  for  divers  other  good  causes 
and  considerations,  bargains  and  sells  his  land  to  him  and  his 
heirs,  it  is  not  good. 

If  a  man  in  consideration  of  so  much  money  to  be  paid  at  a  l^ytr,  337  a. 
day  to  come,  bargains  and  sells,  the  use  passes  presently,  and 
after  the  day  the  party  hath  an  action  for  the  money,  for  it  is  a 
sale  by  the  money  paid  presently  or  hereafter. 

[^.  by  deed  indented  and  enrolled,  in  consideration  of  100/.  2  Inst.  672. 
paid  by  B.y  bargains  and  sells  land  to  jB.,  C  and  2>.,  parties  to 
the  indenture;  in  this  case  the  land  passeth  to  all;  for  although 
the  valuable  consideration  be  expressed  to  be  paid  only  by 
one,  yet  it  must  be  intended  that  it  ^as  paid  by  all,  that  the 
land  may  pass  to  all  according  to  the  meaning  of  the  parties ; 
and  consideration  given  by  one,  is  sufficient  to  convey  the 
land  to  all.] 

II  If  a  man  bargain  and  sell  his  land  in  consideration  of  100/.  5."^*^'®{J;   , 
paid  by  J.  S.,  though  in  this  case  the  consideration  ariseth  from  |»™on>  Wincfa, 
a  stranger,  yet  that  will  pass  the  use  to  the  bargainee.  || 

(E)  Of  the  Enrolment:  And  herein, 

1.  TTie  Relation  between  the  Enrolment  and  the  Deed. 

AT  common  law  the  use  passed  from  the  delivery  or  date  of  Dyer,  218. 
the  deed,  and  by  the  statute  27  H.  8.  c.  10.  the  possession  ^ob.  136. 
passed  as  the  party  hlad  the  use  at  the  time  of  the  delivery  of  the  %^^^r  ^^Iq- 
deed;  but  it  was  thought  proper  to  add  some  further  circum-  Roll.  Abr.s27. 
stances,  which  is  done  by  cap.  16.  and  therefore,  if  these  circum-  Owen,  149, 
stances  are  observed,  it  hath  the  same  eiiect  it  had  before  at  i^o. 
common  law,  to  wit,  to  raise  the  uses  from  the"delivery ;  for  the 
words  of  the  statute  are  only  to  add  some  things,  and  not  to 
abolish  or  set  aside  the  force  it  had  formerly. 

If  A,  bargains  and  sells  lands  to  B.  and  his  heirs,  and  before  Cro.  Jac  52. 
enrolment  jB.,  reciting  this  bargain  and  sale  to  be  by  indenture  ?f ^''"^^  j™  ^' 
enrolled,  bargains  and  sells  to  C,  and  his  heirs  all  the  estate  675!'vent?86a 

which 
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\Xfi)  C  ited  as  which  he  had  by  the  said  4nd6titUK6  6tiroll6dv  ahil  nfter  the  iitst, 
ailjuclgedcon^  and  then  the  second  deed  is  enrolled;  by  Daniel  and  kingsmiU^ 
case.^Ow.149.  ^^^  lands  are  well  conveyed  to  C,  for  when  the  first  indet\ture 
Cro  Jac.  409.  was  enrolled,  the  estate  was  in  B.  ab  hdUo'  to  tetrgafn,  'sdl,'  c$*r. 
Hob.  1 36*;  but  and  the  words  in  tl.ie  second  deed  are  apt  enough  to  pass 'the 
It  IS  clear  from  ]ai^j^  j^j  i\^^^  recital  of  the  enrolment  iaimaterial ;  bat  Andeismi 
of^thVsame  ^^^  IVarbiulon  cotU* :  foir  a  man  cannot  pass  what  he  hath  not, 
case,  s Inst.,  and  till  the  deed  was  enrolled  A  bad  nothing;  ahd  he  passed 
675.  that  the  only  what  he  had  by  indeuture  enrolled ;  bat  Walmsley  held,  tfiiii 
bargainee  may  j^^j  passed  not  by  reason  of  the  misrecttaiy  but  that  otherwise  it 
enroliueiit.U    ^  would   have  passed;    and  it  was  adjudged  for  the' defeodant^- 

acconliug  to  the  opioton  of  the  three  (ast  judges,  {a  ) 
WootPs  Inst.  [If  two  bargains  and  sales  are  made  of  the  same  lands  to  two 
*2.59.  Mo.  41.  several  persons^  and  the  last  deed  is  first  enrolled,  and  after- 
liro  Faits^^  Wards  the  first  deed  is  also  enrolled  within  six  months,  the  first 
Enrol.  328  a.  buyer  shall  have  the  land ;  for  when  the  deed  is  enrolled,  the. 
\A.  9.  bargainee  is  seised  of  the  land  from  the  delivery  of  the  deed,  and 

the  enrolment  shall  relate  to  it.] 
Thomas  v.  •  i|And  the  same  is  the  case,  if  afler  the  first  bargain  and  sale  to 

Pophani.Dyer,  the  one,  a  bargain. and  sale  be  made  and  fine  letied  to  another.! 

218. 

Hob.  1G5.  [But  if  the  first  deed  is  not  enrolled,  and  the  lasT  is  enrolled 

Owen,  70.         within  the  time,  thien  the  last  is  good. 

1  Roll.  R.  If  a  disseisor*  bargain  and  sell  land,  and  the  disseisee  release 
said  to  be  so  to  the  bargainee  before  enrolment,  it  is  void.  But  a  release  {b) 
?o  Efiz'^'i  ^^  ^^  ^^*®  disseisor  before  enrolment  bad  been  good  |  and  then  the 
Mocket's  case,  ^t^rolment  should  pass  the  estate  to  the  bargainee, ^iid  be  should 
(6)  1  Ro.R.  Id.  take  advantage  of  the  release.] 

Bulstr.  8,  9.  If  a  man  bargain  and  sell  his  manor,  to  which  there  is  an  ad- 

vowson  appendant,  the  bargainee  can  make  no  title  to  present 
before  enrobnent. 
Cro.  Jac.  55.       •  If  there  be  two  joint  tenants,  and  one  of  theiti  make  a  bargain 
Lit.  1H6.  and  sale  of  his  own  estate  in  fee,  and  the  other  die  before 

Bul^r.5.  Bfo.  enrolment,  the  other  mobty  shall  survive  to  the'  bargainor, 
rol.  p.  11.  Cro.  II  And  though  the  words  of  die  bargam  and  sale  cbtnprtsed  the 
Car.  217. 569.  whole  estate»  only  a  naoiety  would  pass;||  bul  if^ucb  joint  tenant 
Bac.  Max.  had  bargained  and  sold  totum\  siatum  mnim  Ih  fee,  though  he 
Reg.  14.  jjg^j  before  enrolment,  yet   if  Aie  iteed  iM^  aftbrwards  en- 

r(^ledi  the  [his]  moiety  would  'UOt  survive,  but  wbuld  pass  to 
the  barg9iaee.    ,  ^    ^       *   '     '  '"'     .* 

4  Co.  Hind'd  If  a  man  bargains  and  sells  his  land,  and  then  suffers  k  re- 

case.  Mo.  68i.  covery,  levies  a  fine,  or  makes  a  feoffment  ^to  tbe  bargaioee^  aad 
£03."4  Leon^4*  ^'^^^  ^'^^  ^^^^  ^^  enrolled,  the  land  passeth  by  the.reaaVtary,  fioc^ 
Poph.49. Hob!  o^  feoffment;  for  since  the  freehold  and  the  use  is  iri' tke'liaiv 
S22.  gainer  tilt  enrolment,  it  must  pass  by  the  recovery,  4*^i:  attf 

when  it  liath-  passed  by  the  reqo\:ery,  ^tbe  pse  cf^Kiot  ifofi  nor* 
possession  be  executed  froiti  the  .date  of  tke.deecL       •    . '    ../'I 

2  Inst.  674.  If  the  baVgainor '  or  bargainee  die  before  enrolment, .  i|  m^ 
Ad  22^  notwithstanding,  be  enrolled,  for  here  are  parties  ^o  give  and 
357. '               ^^^  ^^^  interest  when  it  begins  to  vest;  for  it.  vests  irooi  the 

date  of  the  deed ;  otherwise,  in  the  case  of  an  attornment. 

lAnd 
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lAnd  the  heir  will  take  ud  be  in  by  descent,  and  shall  be  jw^ckVase 
in  ward.  |  Cro  Jac.  409. 

Owen/ 49.  Hob.  136. 

If  a  man  bargdns  and  sells  his  land,  the  bargainee  may  be  Vent.36i. 
tenant  to  the  precipe  before  enrolment,  and  may  receive  a  release  ^  °""'  *  *'^' 
before  enrolment. 

But  where  the  commissioners  of  a  bankrupt  had  assigned  the  i  Vent  seo. 
bankrupt's  lands  to  the  lessor  of  Uie  plaintiff,  and  die  indenture  sShow.R.i55. 
was  afterwards  enrolled,  but  the  declaration  was  upon  a  demise  ^•^'  ^q^^** 
made  after  the  indenture,  and  before  the  enrolment;  it  was  Cm^h.  i7s. 
adjudged,  that  this  declaration  was  not  sufficient.  S.  P.  adjudged 

on  the  authority  of  this  case.    Show.  807.  S.  C.  where  It  is  said,  that  H6U  C.J.  held,  that  it 
was  not  amendable. 

If  a  man  bargains  and  sells  a  reversion,  and  the  rent  is  in-  Owen,  150. 
curred,  and  afterwards  the  deed  is  enrolled,  the  bargainee  shall  SJ^^^q^^* 
have  the  rent  unpaid ;  but  if  the  rent  be  paid  to  the  bargainor, 
the  tenant  is  not  only  excused,  but  the  bargainor  is  not  account- 
able ;  because  the  contract  had  not  any  efiect  to  pass  the  estate 
from  the  bargainor  before  enrolment;  and  the  relation  of  a  law 
cannot  make  void  an  act  that  was  lawful ;  for  it  cannot  be  set 
aside  but  by  an  express  and  positive  law. 

If  a  man  makes  a  lease  for  life,  reserving  rent,  with  clause  of  Owen,  69  150. 
re-entry,  and  then  bargains  and  sells  the  reversion,  the  bargainee  p^^-  *^^- 
demands  the  rent,  and  the  lessee  refuses,  and  then  the  deed  is  s|^^  ^jj^cro. 
enrolled,  the  bargainee  cannot  enter  for  the  forfeiture;  for,  till  (^ar.  an. 
enrolment,  he  is  not  grantee  of  the  reversion  within  the  statute 
capable  of  the  duty ;  and  consequently,  at  the  day,  could  make 
no  legal  demand,  which  was  precedendy  necessary  to  this  entry. 

If  a  man,  seised  in  fee,  is  bound  in  a  recognizance,  and  then  sAndr.  160. 
bargains  and  sells  all  his  lands,  and  then  the  recognizance  is  ^^^^l''^' 
forfeited,  and  then  a  icire  facias  is  sued  out  against  the  land  in  Cro!car.  217. 
the  hands  of  the  bargainor,  and  then  the  deed  is  enrolled,  this 
scire focias  is  not  maintainable. 

I A  bargainee  may  maintain  an  assise  before  enrolment.  ^  ^nd^- 1^^* 

If  tenant  for  life  be  impleaded  after  a  bargain  and  sale  of  the  Owen,  70. 
reversion,  and  then  the  deed  is  enrolled,  the  bargainee  shall  be 
received;  though  no  man  shall  be  received  by  the  statute  of 
Westm.  2.  that  purchases  the  reversion  pendente  lite. 

If,  before  enrolment,  a  bargainee  grants  rent  out  of  the  land,  <  lost.  675. 
and  afterwards  the  bargain  and  sale  is  enrolled,  the  grant  is  ^*^^Cwr** 

I(  before  enrolment,  the  bargainor  and  bargainee  grant  a  Co.  Lit.  1 47  h. 
rent,  4*^.  after  enrolment,  by  operation  of  the  statute,  it  shall  be 
the  grant  of  the  bargainee,  and  confirmation  of  the  bargainor. 

|But  if  the  deed  be  not  enrolled,  it  shall  be  the  grant  of  the 
latter,  and  confirmation  of  the  former.) 

If  lands  are  bargained  and  sold,  and  the  bargainee  dies  before  Andr.  isi. 

enrolment,  his  wife  shall  not  be  endowed ;  so  if  a  man  bargains  ^■^•.^l*'-^^^- 

and  sells  Unds  by  indenture,  and  then  takes  a  wife  and  dies,  and  ^^  iJar^^ined 

after,  the  deed  is  enrolled,  the  wife  shall  not  be  endowed.  and  sold,  and 

a  stranger  enters,  and  then  the  deed  is  enrolled,  the  bargainee  dies,  his  wife  shall  be  endowed ; 
but  for  this  vide  tit.  Dower. 

Vol-  I.  Y  y  [A  covenant 
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Northcott  T.         [A  covenant  in  a  bargain  and  sale  not  ennrfled,  is  Unding.} 

Underhill, 

1  Lii.  Ra>iii.  388.     1  Salk.  199. 

2.  What  Estates  are  to  he  enrolled;  and  haein  of  the  Exception 

as  to  Lands  in  Cities^  Boroughsj  &c. 

9  lost  671.  All  estates  of  freehold  and  inheritanoe  must  be  enrolled ;  but 

if  a  man  bargains  and  sells  hb  lands  for  any  number  of  years, 
the  deed  need  not  be  enrolled. 
7  Co.  Bedel's         If  a  man  barmin  and  sell  land  to  his  son  in  consideration  of 
^^  money,  the  deed  must  be  enrolled ;  bat  if  the  father,  in  con-< 

sideration  of  natural  love  and  aflection,  and  also  for  money, 
grant  land  to  his  son,  this  need  not  be  enrolled ;  for  covenants  to 
stand  seised  are  not  within  the  words  of  the  statute,  and  where 
the  consideration  of  blood  is  expressed,  it  may  enure  as  a  cove- 
nant to  stand  seised;  but  it  is  only  a  sale  when  the  consideration 
of  money  is  alone  expressed,  for  that  excludes  all  other  tacit 
considerations, 
s  Inst.  676.  Lands  in  cities,  boronghs,  4'^^  that  have  the  privil^e  of  en- 

rZf^^^^%  1  rolments,  are  not  within  the  act:  for  though  the  intent  of  the 
124.  See  ante  Statute  be,  to  have  excepted  them  from  enrolments  m  the  courts 
(C).  of  Westminster  only,  yet  the  statute  is  so  worded,  that  they  are 

discharged  from  any  enrolment  at  all ;  and  therefore  the  posses- 
sion of  such  lands  is  executed  from  the  date  of  the  deed. 


3.  The  Time  ofEnrolmeni. 

9  Inst.  674.  Jt  must  be  enrolled  within  six  months  from  the  date,  which 

^       62.  shall  be  accounted  according  to  the  computation  of  twen^-eigfat 

days  per  month ;  for  month,  in  its  proper  and  original  signifi- 
cation, is  the  space  of  time  measured  by  the  complete  course  of 
the  moon ;  as  the  year  is  the  time  measured  by  the  complement 
of  the  sun's  course. 

4cr^42^^2'lMt^'  ^^^  ^^  ^^^^  ™^  ^™  the  day  of  the  date,  in  this  case,  is 
67*4.  s'co.  1  b.  ^^^^  ^  fill  ^^^  ^  i^  ^^  ^°  A^'  Other  cases  of  computation,  and 
Dyer,  218  b.  therefore  the  enrolment  may  be  on  the  day  of  the  date,  or  on  the 
4  Leon.  4.  pi.  last  day  of  the  sixth  month  after  the  day  of  the  date;  for  though 
^  slk^^^*'  ^^^^  ®"  interest  passeth  from  the  day  of  the  date,  the  day  itself 
pi.  1.  Cowp.  ^  excluded,  yet  when  a  time  is  stinted,  in  which  an  act  ought 
718  Dou«;l.  to  be  done,  it  is  in  order  to  hasten  the  doing  of  that  act;  and 
465. 3 Term R.  therefore,  the  doing  of  it  on  the  day  from  whence  the  period  is 
^^''  drst  reckoned,  is  within  the  time  appointed ;  and  the  last  day  of 

the  sixth  month  is  within  the  words  of  the  time  given. 
Hob.  140.  If  the  deed  has  no  date,  the  six  months  are  to  be  reckoned 

Mo 'ia^'^^        from  the  deliver}^,  but  not  otherwise. 

(F)  The  Manner  of  pleading  Bargains  and  Sates. 

Co.Ltt.S25b.  A  BARGAIN  and  sale  is  a  deed  enrolled,  and  as  such  must 
251  b.  2  Inst.  be  pleaded ;  and  the  deed  itself,  whereby  the  use  originally 

67J.  4  Co.  71,  pg33eth,  being  a  matter  inpais^  must  be  produced  and  not  the 

tenor 
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t^or  of  the  deed,  which  is  on  the  roll  of  record :  for  though  the  5  Co.  55. 
enrolment  being  on  record  is  of  undoubted  veracity,  being  the  2R0II.  R.119. 
transaction  of  the  court,  yet  the  private  deed  has  not  the  sanction 
of  a  record,  though  publicly  acknowledged  and  enrolled ;  for  it 
might  have  been  fabely  and  fraudulently  dated  or  ill  executed. 

The  party  that  claims  by  any  bargain  and  sale  must  shew  in  Yelv.  si j. 
^hat  court  the  d6ed  is  enrolled,  because  he  must  shew  all  things  Worly  and 
in  certain  that  make  out  his  title;  otherwise  hb  adversary  would  ^^^^y-  Cro. 
be  put  to  an  infinite  search  before  he  could  traverse  with  sc-  ''*^-*^*-  *''^- 
curity. 

In  debt  for  rent  the  plaintiff  declared  upon  a  lease  made  by  a  Allen,  19. 
stranger,  who  after  bargained  and  sold  the  reversion  to  the  plain-  '^'°?  and  So- 
tiSper  indenturam  debUo  modo  irrotulat.  in  curid  Cancellaria ;  and  ^r;  221 .  Stil^ 
after  verdict  for  the  plaintiff,  judgment  was  arrested,  because  it  34'  S.  C.  and 
was  not  alleged  that  the  enrolment  was  within  six  months,  nor  judgment  ar- 
secundumjbmam  statidi;  |ud  ddtito  modo  will  not  help  it,  for  it  \^^^  accord- 
might  be  so  at  common  law.  '^J^^J^j 

be  an  enrolment  at  common  law. 

If  a  man  makes  a  lease  for  years  the  10th  of  May^  and  after-  por  this  vide 
wards  bargains  and  sells  his  lands,  and  antedates  the  deed  by  Owen,  us. 
making  it  the  10th  o(  Aprily  and  the  enrolment  is  also  as  of  that  1^"«  i^'- 
time,  the  lessee  is  without  remedy,  for  he  cannot  aver  against  |  Leon.  175 
the  record.  i76.  sivil,9i. 

c&ni^  and  head  of  Pieat  and  Pleadingt. 

■  In  pleading  a  bargain  and  sale  the  party  ought  regularly  to  j^^^  ^^^^ 
aver  payment  of  the  money.  yide  Moor, 

404.  But  the  want  thereof  is  helped  after  verdict,  upon  non  coneeuU;  for  it  must  be  intended 
proved  at  the  trial.  Lev.  308.  2  Stra.  1269.  Ld.  Raym.  111.  Vent.  108.  T.  Kaym.  200. 
[By  10  Ann.  c.  18.  §  3.,  if  a  bargain  and  sale  enrolled  be  pleaded  with  a  profert,  a  copy  ex- 
amined, and  proved  on  oath,  sisned  by  the  proper  officer,  having  custody  of  such  enrolment, 
shall  be  of  the  same  efiect  as  tne  original. — The  endorsement  on  the  deed,  by  the  proper 
officer,  is  always  received  as  sufficient  evidence  of  the  enrolment.  Dougl.  56.  If  divers  per- 
sons seal  a  deed,  and  but  one  of  them  acknowledge  it,  and  it  be  thereupon  enrolled,  this  is  a 
good  enrolment  within  the  itatute,  and  it  may  be  given  in  evidence,  as  a  deed  enrolled.  Thurle 
V.  Madison,  Sty.  462.] 
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(A)  Wlio  are  esteemed  Husband  and  Wife ;  and  herein 

of  the  Legality  of  the  Marriage,  and  Marriage 
Contracts. 

(B)  Of  the  Power  given  the  Husband  by  Law  over  the 

Person  of  his  Wife;  and  herein  of  her  Remedy  ' 
for  any  Injury  done  by  him. 

Yy2  (C)Or 
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•  *  " 

(C)  Of  bis  Inter^t  in  her  Estete  and  Property :  AAd 

herein, 

1.  Of  the  Real  EtiaU  in  her  Bight. 

£.  Of  her  Chattels  Seal,  or  Leasehold  hOereats. 

5.  Of  her  Personal  Estate  in  Possession,  and  Cboses  io 
Action. 

(D)  Of  the  Husband's  Bight  to  Things  accruing  to 

the  Wife  during  Coverture, 

(E)  Of  the  Wife's  Acts  and  Agreements  before  Mar- 

riage, in  what  Cases  revoked  and  made  void 
by  the  Marriage. 

(F)  Where  the  Husband  shall  be  liable  to  the  Wife's 

Debts  contracted  before  Marriage ;  and  herein 
of  a  Wife  that  is  Executrix  or  Administratrix. 

(G)  Where  she  alone  shall  be  punished  for  a  Criminal 

Offence ;  and  where  the  Husband  shall  be  an- 
swerable for  what  she  does  in  a  Civil  Action. 

(H)  Of  her  Contracts  for  Necessaries;  and  bow  far. 
the  Hu^nd  is  bound  by  such  Contracts. 

(I)  What  Acts  done  by  the  Husband  orWife^  alone 
or  jointly  with  the  Wife,  will  bind  the  Wife; 
and  herein  of  her  Agreement  or  Disagreement 
to  such  Acts  after  the  Death  of  the  Husband. 

(K)  Where  the  Husband  and  Wife  must' join  in  bring* 
ing  Actions. 

(L)  Where  they  must  be  jointly  sued. 

(M)  Where  a  Wife  shall  be  considered  ^  a  Feme  Sole ; 
[and  herein  of  her  separate  £state.3 

What  right  accrues  to  the  representatives  of  either  of  them, 
on  the  dissolution  of  the  piarriage,  tide  head  of  **  Executors 
AND  Administrators.'* 


(A)  Who  are  esteemed  Husband  and  Wife  j  and 
herein  of  the  Legality  of  the  Marriage,  and  Mar- 
riage Contracts. 

For  the  learning  on  this  division  of  the  suL^ect,  see  tit  **  Mab-*  ^ 

^«  RiAOfi  and  Divorce/'  Vol.  V. 

^        '    '• 

(B)  Of 


(B)  Of  the  Pmet  givett  the  ^HuOand  by  Law,  S^e.  69S 

|[R>  Of  the  Fower  giTen  the  Husband  by  Law^  over 
the  Person  of  his  Wife ;  and  herein  of  her  Remedy 
for  any  Injury  done  her  by  hirn. 

n^HE  husband  hath,  bylaw,  power  and  dominton  over  his  («)Croin.98« 

•*■  wife,  and  may  keep  her  by  force  within  the  bounds  of  duty,  ^^^'^'^^'^ 

and  may  beat  her  (a),  but  not  in  a  violent  or  cruel  manner;  for,  Y\ix\.  mscoa/. 

in  such  case,  or  if  he  but  threaten  to  beat  her  outrageously,  or  Sid.  113.  ii  6. 

use  her  barbarously,  she  may  bind  him  to  the  peace  by  suing  >  Hlack.  Com. 

a  writ  of  supplicavit  out  of  Chancery (4);  or  may  apply  to  the  ^^*g    limb'' 

Spiritual  Court  for  a  divorce  propter  seppitiam.  7^,,  Crom.  iw, 

[Or  by  applicatioQ  to  the  Court  of  K.  B.  or  a  justice  of  the  peace.  Fost.  559.  1  Hawk.  P.  C. 
S55.  Ca.  temp.  Hardw.  74.  2  Stra.  1S02.  1  Burr.  691.  703.  11  Mod.  109.  And  thehii»* 
band  may  demand  surety  of  the  peace  against  the  wife.    2  Stra.  1207.] 

But  a  wife  cannot,  either  by  herself  or  her  prochein  any^  bring  Preccd.  in 
a  homine  replegiando  aj^ainst  her  husband  ;  for  he  hath  by  law  a  C***"-  ^^** 
right  to  the  custody  of  her,  and  may,  if  he  think  fit,  confine  her,  ^^  «*'^««»« 
but  he  must  not  imprison  her ;  if  he  do,  it  will:  be  a  good  cause 
for  her  to  apply  to  the  Spiritual  Court  for  a  iXworce  proptar  savi'» 
Ham;  and  tne  nature  and  proceedings  in  the  writ  de  homine  reple* 
giando^  shew  that  It  cannot  be  maintained  by  the  Wife  against 
her  husband. 

A  wife  separated  by  articles,  in  consideration  oT  money  re«*  Burr.  Rep. 
ceived  by  the  husband,  with  covenants  from  him,  cannot  be  ^J^'  ^^^^ 
seized  by  him,  or  forced  to  live  with  him.  (c)  case's  of  unreal 

•onable  or  Improper  confinement,  the  courts  will  relieve  the  wife,  on  haheai  corpus.  Lord 
Ferren's  case,  1  Burr.  634.  &c.  QLord  Vane's  case,  infrHi-W  [If,  upon  the  return  of  a  kabeoM 
eorpui  sued  out  by  the  husband  to  bring  up  the  wife,  it  appear  that  he  had  used  her  ill,  and 
she  exhibit  articles  of  the  peace  against  him,  the  court  will  not  order  her  to  be  delivered  to 
him.     Anne  Gregory's  oise,  4  Burr.  1991.] 

.  I  Lady  Fane  exhibited  articles  of  the  peace  against  her  hysband  Lord  Vane's 
propter  siBvitiam,  charging  that  she  was  separated  from  her  hus*  ^^■**»  isEast, 
band  under  articles;  that  at  Christmas^  1742,  she  was  seized  by  *^**"^'"' 
his  servants  and  carried  to  bis  bouset  and  confined  eleven  days ; 
that  she  escaped,  and  that  she  had  heard  and  believed  that  a 
servant  said  he  was  ordered  by  my  lord  to  bring  her  alive  or 
dead,  and  therefore  she  swore  her  life  was  in  danger.  These 
articles  were  exhibited  in  Michaelmas  term  1743;  and  in  Hilary 
term  following  Lord  ^an^  came  into  court,  and  moved  by 
counsel  to  discharge  these  ardcles,  because  it  did  not  appear 
on  the  face  of  the  articles  that  Lord  Vane  had  done  any  one 
act  to  induce  his  lady  to  swear  iba  peace  against  him,  or  make 
it  necessary  for  him  to  give  security  for  keeping  the  peace; 
that  the  husband  has  a  rk;ht  to  seize  his  wife,  to  carry  her 
home^  and  even  to  confine  her  if  he  think  proper :  that  by  the 
common  law  he  had  power  to  govern,  rule,  and  chastise  her 
reasonably,  and  although  she  may  sue  a  supplicavit  in  Chancery 
against  her  husband  lor  cruelty,  and  to  find  sureties  that  ha 
do  not  beat  or  evil  treat  her,  yet  even  in  that  case  there  is  a 
proviso  aliier  quam  ad  virum  suum,  ex  causA  regiminis  et  casti- 
gaiionis  tixoris  sua,  licite  ratumabiliter  petiinet.  F*  N.  B*  542. 

Y  y  3  (8th 
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(a)  A  deed 
providing  for 
a  future  sepa- 
ration between 
husband  and 
wife  is  void. 
Westmeath  r. 
Westmeath, 
1  Dow.  P.  C. 
N.  Ser.  519. 
Hindley  v. 
Westmeath, 
6  Barn.  &  C. 
207. 


(8th  edit);  that  as  to  the  articles  of  agreement  thej  were  set 
aside  in  equity  as  unconscionable ;  and  a  copy  of  the  order  wai 
produced,  but  the  court  said  they  could  take  no  notice  of  it. 

Upon  a  rule  to  shew  cause  it  was  answered,  and  so  resolved 
by  the  court,  that  every  person  was  entitled  to  exhibit  articles 
of  the  peace  for  the  security  of  his  person,  and  to  allow  them 
was  the  constant  course  of  the  court,  as  a  security  against  im- 
mediate danger :  that  it  was  not  usual  to  enquire  mto  the  truth 
of  circumstances  charged  in  the  articles,  but  the  same  must  be 
received  as  true  till  the  contrary  appears  upon  a  proper  prose* 
cution ;  that  in  the  present  case,  taking  all  these  articles  to- 

frether,  and  that  Lord  and  Lady  Vane  were  under  agreement  to 
ive  separate  (a),  and  that  he  seized  her  by  force  and  confined 
her  eleven  days,  that  he  had  threatened  to  seize  her  again,  and 
ordered  her  to  be  brought  home  dead  or  alive  ;  it  doth  appear 
upon  the  whole  that  she  had  a  reasonable  foundation  to  require 
sureties  of  the  peace  against  him.  Vide  Fitz.  N.  B.  542.  (8th  edit) 
If  the  wife  be  in  fear  or  doubt  of  the  husband  that  he  will 
beat  or  kill  her,  she  may  sue  a  supplicavit  in  Chancery  against 
her  husband  to  find  sureties  that  he  doth  not  beat  or  evil 
entreat  her. 

It  was  likewise  said  by  Sir  John  Strange%  that,  taking  this  case 
up  upon  the  articles  of  agreement  only,  if  Lord  Vane  should 
force  his  wife  to  a  cohabitation  she  has  a  right  to  be  relieved ; 
and  for  that  purpose  he  cited  Ldstof^s  case,  Trin.  8  G.  1.  Cap- 
tain ListoTy  after  articles  of  separation  between  him  and  his  wife^ 
the  Lady  Baivlinson,  seized  her  by  force,  and  carried  her  home, 
in  order  to  compel  her  to  live  with  him.  She  brought  a  habeas 
carpus,  and  after  argument  at  the  bar  it  was  agreed  by  the  court, 
that  if  a  wife  will  make  an  undue  use  of  her  liberty  by  squander- 
ing away  her  husband's  efiects,  or  going  into  bad  comjmny,  it 
was  lawAil  for  her  husband  to  lay  her  under  restraint ;  but  where 
that  did  not  appear,  he  could  not  confine  her  as  a  prisoner, 
though  even  in  his  own  house;  and  because  it  appeared  in 
that  case  that  they  were  parted  by  consent,  and  under  articles 
to  live  separate,  the  court  ordered  that  she  should  have  her 
liberty.  II 


(C)  Of  his  Interest  in  her  Estate  and  Property :  And 

herein, 

1.  Of  the  Beat  Estate  in  her  Bight. 

10  Co  49  X^ROM  the  time  of  the  intermarriage,  the  law  looks  upon  the 
9  Inst.  510.  husband  and  wife  but  as  one  person,  and  therefore  allows 

Sid.  II.  Roll,  of  but  one  will  between  them,  which  is  placed  in  the  husband, 
Abr.347.  ||See  a^  ^y^^  fittest  and  ablest  to  provide  for  and  govern  the  fiunily ;  and 
HusbaiuTand  '^^  ^^  reason,  the  law  gives  the  husband  an  absolute  power  of 
Wife,  c.  2.  disposing  of  her  personal  propertv,  no  act  of  hers  bein^  of  any 
(2d  edit.)||        force  to  affect  or  transfer  that  which  by  the  intermarriage  she 

has 
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hBis  resigned  to  him :  but  the  freehold  and  inheritance  of  the  wife 
is  subject  to  other  rules  and  regulations ;  for  the  husband  by  the 
marriage  does  not  become  absolute  proprietor  of  the  inheritance; 
but,  as  the  governor  of  the  family,  is  so  far  master  of  it  as  to 
receive  the  profits  of  it  during  her  life,  but  hath  no  power  to 
make  an  absolute  sale  of  it  without  her  consent. 

If  a  man  marries  a  woman  seised  in  fee,  he  gains  a  freehold  Co.Lit.75ia. 
in  right  of  his  wife,     [But  it  must  be  pleaded,  that  the  husband  273  ^^^*- 
and  wife,  in  right  of  the  wife,  were  seised  in  fee,  not  of  freehold  ^^j'^^^y     ** 
merely.]  nmke  a  tenant 

of  the  precipe  of  his  wife*8  estate,  for  the  purpose  of  suffering  a  common  recovery  of  it  with- 
out the  wife  s  joining  him  in  a  fine.  RobiDson  v.  Cummins,  Cruise  on  Recoveries,  52,  Co*  Lit. 
386  b.  note.  Pig,  7«.  Ro.  Abr.  tit.  Recovery  (A)»  pi.  4.J  Where  the  husband  or  wife  are 
attainted,  and  the  lord  bv  escheat  shall  enter,  or  tne  kmg  have  the  oernancy  of  the  profits^ 
and  how  far  such  freehold  will  work  a  remUter  to  the  husband,  vide  title  Curtesy  pf  EngiamL 

2,  Of  her  Chaitek  Real^  or  Leasehold  Interests. 

The  marriage  b  a  gift  in  law  to  the  husband  of  all  the  wife's  7  H.  s.  i.  b. 
chattels  real,  as  a  term  for  years  in  right  of  the  wife ;  so  of  Bro.  S4.  Co. 
estates  by  statute-merchant,  statute-staple,  elegit^  Sfc.\  and  of  ^^'  ^^'  ^^h 
these  he  may  alone  dispose,  forfeit,  or  they  may  be  extended  for  \^^^  y,  po|. 
his  debts ;  but  if  he  makes  no  disposition  of  them  in  his  life-  grean,  1  H. 
time,  they  survive  to  the  wife  (a),  and  therefore  he  cannot  devise  Black.  535.|| 
them  :  Bif  he  do  not  alien  them  and  he  survive  the  wife,  the  law  [An  assignment 

01  the  rc&i  cs« 

gives  them  to  him  as  a  marital  right,  and  no  administration  is  tateofthe 
necessary  to  be  taken  out  by  him.||  wife  will  bind 

her,  though  it  be  made  without  a  condderation.  So  if  the  wife  has  a  judgment,  and  it  is 
extended  on  an  eUfft^  the  husband  may  assign  it  without  a  consideration :  so  if  a  judgment  is 
given  in  trust  for  a  feme  sole,  who  marries,  and,  by  consent  of  her  trustees,  is  in  possession  of 
oie  land  extended,  the  husband  may  assign  over  the  extended  interest :  and  by  the  same  reason, 
if  tlie  feme  has  a  decree  to  hold  and  enjoy  lands  until  a  debt  due  to  her  is  paid,  and  she  is  in 
possession  of  the  land  under  this  decree,  and  marries,  the  husband  may  assign  it  without  any 
consideration;  for  it  is  in  nature  of  an  extent.*^  S  P.  Wms. 200.]  (a)  The  husband  is  only 
possessed  of  a  term  in  her  right,  and  the  term  or  legal  interest  continues  in  her.  7  U.  6.  S. 
Roll.  Abr.  342.    Co.  Lit.  551. 

If  a  woman  lessee  ibr  years  takes  husband,  and  he  after  pur-  s  Roll*  Abr. 
chaseth  a  new  lease  to  them  both  for  their  lives  of  the  same  495. 
lands,  this  is  a  surrender  in  law  of  the  first  term,  and  shall  bind 
the  wife,  because  it  amounts  to  an  actual  disposition  thereof, 
which  the  husband  had  power  to  make. 

If  the  husband  possessed  of  a  term  for  seventy  years  in  right  of  Poph.  5.  97. 
his  Wife,  makes  a  lease  of  those  lands  for  twenty  years,  to  begin  *^^'  ^°'  ^^'• 
after  his  death,  this  is  good,  and  shall  bind  the  wife ;  because  the  q^^  Cm.  344. 
term  being  but  a  chattel,  he  had  power  to  dispose  of  it  wholly,  piowd.  418. 
and  by  consequence  may  dispose  of  any  less  interest  thereout  as  he  Cro.  Eliz.  35. 
thinks  fit ;  and  this  being  a  present  disposition  which  he  cannot  *^^'   ^®*  ^'^• 
revoke,  binds  the  interest  of  the  lands  immediately,  though  it  ch^^  ^/ 
takes  not  effect  in  possession  till  after  his  death  ;  and  therefore  s  Co.  97,  Roll, 
this  differs  from  a  devise  of  such  term,  or  any  part  thereof,  by  Abr.  851.843, 
the  husband,  by  his  will ;  for  that  not  taking  efiect,  nor  binding  '^^'   ^^!?' 
the  interest  at  all  till  aller  his  death,  comes  too  late  to  prevent  |g^'   Ven^* 
the  operation  of  law,  which,  at  the  instant  of  death,  immediately  359]  you]  It 

Y  y  4f  casts 
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books,  tha^t  if    t^iOp^AUon  of  iJhQ.deftriset  ;biit  «s  ip  the  rcsBi^^  crf!it)ie'/t«nn» 

husband  makes  whereof  tbe  busband  niiik69iu>di«pp9i|ionim:hiB.lifeHim%ilbr 

a  lease  of  ^art  wife,  if  she  survives,  will  be  entitled  to  it;  because  as  lo  ib^ 

of  the  wiie  s      ^  ]^^  |g  j^  1^  ^]^g  place,  as  it  would  have  done  for  the  whole, 

ing  mt,"ancf    *^  '*®  '^^^  "®^  prevented  it  by  such  his  disposition  of  part.    Bift  if 

dies,  that  his     Ihe  husband  had  granted  away  tlie  whole  term  upon  conditioo^ 

executors  shall  and  died,  though  the  condition  were  afterwards  broken^  and  lik 

***d*  ^*'®  ^^  executors  entered  for  breach  thereof,  yet  wouTd  the  wife  be  for 

wife"^thotwfa    ^^^^  barred  to  claim  any  interest  in  the  said  term,'  because  ther^ 

•he  hath  the      was  a  total  disposition  thereof  by  the  husband  in  his  Tife-titne,  and 

revenion,  be-    the  breach  or  nonperformance  of  the  condition  was  perfecdy 

cause notparty  continffcnt  and  uncertain:  besides,  that  the  breach  of  the  con- 

ieaseTandthe  di t ion  happened  not  till  afler  his  death,  and  so  the'Asposition 

rent  is  not  in-    continued  perfect  and  uninterrupted  during  his  life;  for,  if  the 

ddent  to  the     condition  had  been  broken  during  his  life,  and  he  himself  had 

reversion.   ||It  entered  for  breach  thereof,  it  might  be  a  great  quesdon  if  the 

aftihougii  the     ^''*®  surviving  should  not  have  the  term  after  his  death ;  because, 

wife  were  a       by  his  re  entry,  for  the  condition  broken,  he  is  restored  to  the 

party  to  the      whole  term  in  statu  quo ;  and  then  being  possessed  of  it  in  rigbl 

under  leiue,      of  his  wife,  as  he  was  before,  it  seems  but  reasonable  the  wife 

be  entitled  to    should  have  it,  if  she  survives  the  husband,  as  she  would  have 

the  arrears  of    had  if  no  such  disposition  had  been  made,  since  that  disposition 

rent  due  on^     is  now  defeated  and  gone.    Also  such  term,  whereof  the  husband 

d '^ih*^*^*tf    is  possessed  in  right  of  his  wife,  may  be  extended  for  the  debts, 

the  rent  had     ^^  forfeited  for  the  crimes  of  the  husband,  for  these  are  legal 

been  reserved    dispositions  thereof  which  shall  bind  the  wife ;  but  if  the  husband 

by  Uie  huft-       should  grant  a  rent,  common,  4^c,  out  of  siich  tenn,  and  die,  this 

wlf  ^d    ?"     ^^"'^  ^^y  ^^^^  ^^®  ^'^^^  surviving,  because  the  term  or  possession 

she  would         itself  being  left  to  come  entire  to  the  wife,  all  intermediate  charges 

have  been  so     or  grants  thereout  by  tl^e  husband  determine  with  his  death ;  for 

both  to  the       the  title  of  the  wife  to  such  term  hath  relation  to  tlie  time  of  their 

future  rent  Intermarriace,  and  so  is  paramount  to  alt  collateral  charii:^  or 
ana  arrears  i°  V  ^  i     ^l     •      i_      i    i«  «  r      i 

due,  because,     grants  made  thereout  by  the  husband  alter.    But  a  grant  by  the 

they  remaining  husband  of  the  herbage  or  vesture  of  such  land  which  he  held  in 

in  action,  and    right  of  his  wife  for  years,  will  be  void  after  hb  death,  because 

^*wct  oVthe    ^^^y  ^^^  P^"^  ^^^^^  '^**^  *^®'*'  ^"^  "°^  collateral  to  it. 

joint  interest  of  the  husband  and  wife  in  the  term,  would,  with  their  princi|>al,  the  term,  survive 

to  the  wile,    i  ^a.  Abr.  (0),  a.  1 17.    Roper,  Baron  and  Feme,  c.  5.  §  Sl.| 

Co.  Lit.  46  b.  If  the  husband  and  wife  be.  evicted  of  a  term  wbiqh  be  iMh  im 
RoU.Abr.34ir.  irigbi  oCbifl  wpfe»  ai)d  the  husband  bring  jstn  qectmeqt  in  bis  owa 
}^Sed  vide  name^  and  have  judgment  to  retorer,  this  makes  an  alteralioH 

pi.  LB*  in  ingi*  io  tjie  lerip,  ^od  vests  it  in  the  husba^id ;  becaus/e,  not  mal^iii^his 
gin.  Judgment  wife  a  party  to  the  recovery,  he  takes  the  whole  wrong  to. ^'den^. 
for  husband  in  ^p  himself;  and  consequently,  if  he  recovers,  it  most  be  by  virtue 
?*^th  "wif^**     ^^  ^^'  right  whereof  he  was  dispossessed, 
advowson  :-r-th  huab^n^  <ilQS,  the  wife  pre^ts.  Hal.MSS.  Co.  Lit.  46  b.  n.  (^)  | 

]  Roll.  Abr.  >  II  It  seems  that  if  there  be  a  dismute  between  the  hishand 
^45.  1  Vem.  dtfinikfaiga  term  fear  yeavs  iii4*igbtafifci6  vnfe,,«&d  another  pe»aa 
^oV^/T^    defective  tetbehr /)fefa^  and  tbtyi  itftr  the^  nnkter  ta  erUtratppo*: 
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mnd:  ftn  avrtifd  is  made  of  the  teltn  to  the  bd^band^  'the  ptopetiy  coni.  Tin.  Abr. 
m  it  wHl  be  changed  by  the  arbitrament  so  as  to  amount  tiy  a  Arbitrament 

reduevbn  of  the  term  into  possession,  ^hicb  wilt  defeat  the  wt^  ^^  ^^^^  ^ 
-•  L-.  I .  •        I.-     II  Ros«er,  3  Esst, 

rigbtbysurworship.l  '  ii.;and»ec 

1  Roper,  Hosband  aad  Wife,  185. 

If  a  term  for  years  be  granted  to  a  feme-covert  and  another;  or  Plowd.  4  is. 
if  a  feme-sole  and  another  be  joint-tenants  of  a  term  for  yc^s.  ,an^  Co.  Lit  185. 
the  feme  take  husband,  yet  in  both  cases  the  joint-tenancy  still  con- 
tinues; for  the  marriage  makes  no  severance  or  alteration  of'  i^ 
but' gives  the  husband  the  same  power  his  wife  had  before  by  an 
actual  disposition  of  her  moiety  to  break  the  joint-tenancy,  and 
bind  his  wife's  interest  therein :  but  without  such  disposition  the 
joint-tenancy  continues;  and,  if  the  husband  dies,  tiie  whole  shall 
go  accordingly.  So  if  such  joint-tenants  are  ousted  of  the  term,  the 
wife  shall  join  with  the  husband  and  the  other  joint-tenant  in  eject- 
ment, and  the  wife  shall  have  juclgment  to  recover  as  well  as  the 
husband;  and  if  in  such  case,  before  any  actual  disposition  made 
by  the  husband,  his  wife  die,  the  whole  term  shall  go  to  the  sur- 
viving joint-tenant,  and  no  part  Uiereof  to  the  husband;  because, 
though  the  husband,  if  he  survives,  is  by  law  to  have  all  chattels 
real  and  personal  of  his  wife's,^  and  this  term  was  a  chattel  real, 
yet  the  title  of  the  other  joint- tenant,  to  have  the  whole  by  survi« 
vorship,  coming  at  the  same  instant,  and  being  the  elder  title, 
shall  prevail  against  the  husband. 

A  lease  was  made  to  the  husband  and  wife  for  years,,  they  CVo.Eliz.  912. 
enter,  and  the  lessor  afterwards  enfeoffs  the  husband,  who  dies  Downing  and 
seised,  the  wife  survives  and  claims  the  term ;  and  betwixt  her  and  Seymour.  Qu. 
the  heir  of  the  husband  the  dispute  was,  Whether  the  term  was  j^^^^  ^^ j  * 
extinguished  ?  And  per  Mam  Curianif  by  acceptance  of  the  feofF-  safe,  or  fine,  if 
ment  the  husband  hath  surrendered  the  term,  and  then  it  is  extin-  the  term,  in 

Siished,  and  the  wife  barred  of  any  title  thereto :  but  they  held  ^^"  FJ*®»   . 
at  it  would  have  been  otherwise  if  the  conveyance  had  been  to  ]!I,^rend'ered? 
the  husband  by  bargain  and  sale  enrolled,  or  by  fine;  for  these  because  the 
meddle  not  with  the  possession,  but  only  carry  such  interest  as  the  lease  being 
reversioner  had  in  him,  and  then  the  husband  might  have  the  ""^^  after 
term  in  right  of  his  wife,  and  the  inheritance  in  his  own  right;  JShere^'^o*** 
but  by  the  feoffment  he  admits  the  lessor  to  have  power  to  come  moieties  be- 
upon  the  possession  to  make  livery ;  which,  if  the  term  should  tween  fausband 
stand  in  his  way,  he  could  not  do ;  and  therefore  such  admit-  i!"^|^*^'  ^^^ 
tance  amounts  to  a  surrender  thereof.  1       notS^s^'ib 

be  possessed  thereof  in  ber  right,  more  than  in  hit  own,  bat  both  are  poiaeifled  by  ehtiretioi 
therefore  it  should  jeea  in  that  cue  likewise,  that  the  term  would  be  merged* 

A  husband  possessed  of  a  term  for  yeara  in  right  of  his  wife,  Mo.'pl.a<^. 
with  remainder  to  himself  in  fee,  by  deed  enrolled,  bargams  and 
sells  the  land  for  money,  and  dies,  and  his  wife  enters,  claiming 
the  residue  of  the  term ;  and  the  opinion  of  the  book  seems  to  i>e, 
that  her  claim  was  gdod;  for  though  a  feoflftnent,  in  such  dise^ 
byifaeliuaband,  would  faaire  passed  the  teriti  which  ba  had'  in 
li^t  of  his  wife  \ay  mtuf  of  unioQ.  and  exiingiiisboieiU,  jpet*  by 
bailgmn  and  side.BaKring>|mssetbbiil^a  ustt;  a&d  h^oveatioiii  adbd  Plowd.  4S3. 

grant 
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grant  of  the  use,  the  term  which  he  had  in  Jure  uxoris  shall  not 
pass ;  so  that  this  being  no  disposition  of  the  legal  interest  of  the 
term,  but  only  of  a  use,  (whiph,  in  respect  of  his  inheritance  in 
remainder,  he  might  well  create,)  this  was  good  as  to  the  term 
during  the  life  of  trie  husband  only ;  and  then  the  wife,  after  his 
death,  shall  have  the  lease  discharged  of  it,  as  if  the  husband  had 
granted  a  rent,  Sfc,  out  of  the  wife's  term;  but  if  there  had 
been  the  words  granty  assign,  or  any  other  word  which  would 
have  passed  the  legal  interest  of  the  term,  this  would  have  barred 
the  wife;  but  the  words  bargain  and  seU,  by  27  H.  8.  c.  16^ 
could  have  no  operation  to  raise  a  use  which  shall  be  executed 
in  possession,  but  only  out  of  the  reversion  whereof  the  husband 
was  seised,  as  the  statute  speaks;  and  therefore,  this  being  a 
term  in  gross,  whereof  the  husband  was  not  seised,  but  only 
possessed,  the  bargain  and  sale  passed  only  a  use  thereof  at  com- 
mon law,  and  not  by  virtue  of  that  statute ;  and  then,  not  being 
executed  in  possession,  the  use  at  common  law,  which  was  col- 
lateral to  the  land,  fell  off  with  the  death  of  the  husband  who 
created  it,  as  other  collateral  charges  of  his  would  do ;  and  by 
consequence,  the  wife's  title  to  the  residue  of  the  term  continues 
good ;  but  if  the  husband  had  been  possessed  of  such  term  in 
gross  in  his  own  ri^ht,  without  an  inheritance  in  him,  and  had 
made  a  bargain  and  sale  thereof^  though  this  would  not  have 
been  executed  by  the  statute  in  possession,  for  the  reason  before 
mentioned,  yet  it  would  have  passed  a  use  at  common  law, 
which  would  have  made  him  trustee  in  equity  for  the  bargainee. 
Roll.  Abr.  343.  If  a  man  marries  a  woman  who  has  a  term  for  years  settled  on 
Lan^  54, 55.  jj^j.  j^  trust,  the  husband  may  as  well  dispose  of  this  trust,  as  if 
that  the  bus!'    the  legal  interest  was  in  her.  (a) 

band  is  entitled  to  dispose  of  the  trust  of  the  wife's  term  ec^ually  with  the  term  itself,  and 
that  whether  it  be  the  trust  of  a  present  actual  and  vested  interest  in  the  term ;  Prec.  Cb. 
418.  Factor  v.  Samyne,  a  Vem.  970.  Bates  v.  Dandy,  8  Atk.  207.;  or  of  a  possible  or  con- 
tingent interest,  if  it  is  a  legal  interest,  that  is,  such  an  interest  as,  upon  the  determination  of 
the  previous  estate,  or  the  happening  of  the  contingency,  will  immediately  vest  in  possession 
in  the  wife ;  unless,  perhaps,  in  those  cases  where  the  possibility  or  contingency  is  of  such  a 
nature  that  ;t  cannot  happen  during  the  husband's  hfetime.  Co.  Lit.  46  b.  10  Co.  51  a. 
Hutt,  17.  i  Salk.  336.  But  it  is  an  exception  to  this  rule,  at  least  in  equity,  that  if  a  future 
o'r  executory  interest,  in  a  term  or  other  cbattel,  be  provided  for  the  wife,  with  the  consent  of 
the  husband,  the  husband  cannot  dispose  of  it  from  her ;  as  it  would  be  absurd  and  unfair  in 
the  highest  degree,  that  he  should  be  allowed  to  defeat  his  own  agreement.  But  this  sup- 
poseth  the  provision  to  be  made  he/ore  marriage ;  for  if  it  be  made  iWMequent  to  the  marriage. 
It  is  a  mere  voluntary  act,  and  void  against  an  assignee  for  a  valuable  consideration.  Doyly  v. 
Perfull,  1  Ch.  Ca.  SS5.  Turner's  case,  l  Vem.  7.  Pitt  v.  Hunt,  Id,  18.  Walter  v.  Saunders, 
1  £q.  Ca.  Abr.  58.    Co.  Lit.  351  b.  note.] 

Stead  V.  ||And  if  the  husband  covenant  or  agree  to  grant  an  under 

^M^i*'  lease  of  the  wife's  term  for  years,  such  agreement  is  a  good  dis- 

Druce  v!  Den-  P^s'^^^'^  ^^  ^^^  ^^^  ^^  equity,  and  will  bind  the  wife  in  case  of 
nison,  6  Ves.     the  husband's  death  without  granting  the  lease. 
385.;  and  see  1  Scho.  &  Lef.  52. 

Pitt  V.  Pitt,  Where  the  wife  was  entitled  to  a  leasehold  estate,  subject  to  a 

180  mortg^e,  and  upon  transfer  of  the  mortgage  the  husband  cove- 

nanted for  payment  of  the  money,  and  the  equity  of  redemption 
was  reserved  to  the  husband  and  wife,  their  executors,,  admiois** 

trators, 
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tTAtors,  and  assigns ;  it  was  held,  that  the  wife's  right  by  sur-^ 
vivorship  was  not  afiPected. 

If  the  husband  mortgages  the  wife's  term,  and  by  payment  of  Radford  v. 
the  money  at  the  day  the  estate  of  the  mortgagee  ceases,  it  seems  ?^""8»  *  **• 
that  the  interest  of  the  wife  in  the  term  will  not  be  affected.     If      ™**  ^^^* 
the  money  be  not  paid  at  the  day  the  estate  of  the  mortgagee 
becomes  absolute,  and  the  alienation  of  the  term  being  complete 
at  law,  the  wife's  legal  right  by  survivorship  is  defeated;  and  if 
the  equity  of  redemption  be  reserved  to  the  husband  alone,  it 
seems  that  her  right  will  also  be  defeated  in  equity  by  analogy 
to  the  cases,  in  wnich  it  has  been  held,  that  she  is  bound  by  tne 
husband's  voluntary  assignment  of  her  equitable  chattels  real. 

But  if  the  equity  of  redemption  were  reserved  to  the  husband  I^tt  v.  Pitt 
and  wife,  she  would  be  entitled  to  it  by  survivorship. 

If  in  either  case  the  husband,  after  the  estate  of  the  mortgagee  i  Preston  on 
has  become  absolute,  pays  the  money  and  takes  an  assignment  to  ^^^*  ^^^' 
himself,  the  property  will  be  altered,  and  it  seems  the  wife's 
right  will  be  excluded. 

The  husband's  agreement  to  mortgage  the  wife's  term  will,  Batwv.Dandy, 
however,  be  enforced  against  her  only  to  the  extent  of  the  jRu^fJiJ^ 
money  due.  33.  nota. 

If  the  husband  survive  his  wife,  and  upon  that  event  become  Moody  v. 
entitled  to  her  term  for  years,  he  succeeds  to  it,  subject  to  all  the  Mathews, 
charges  and  equities  which  affected  it  in  the  wife's  hands.  ^   ^*  ^^^* 

On  mortgages,  by  husband  and  wife,  of  the  wife's  estate,  the 
equity  of  redemption  is  sometimes  not  reserved  to  the  wife;  and 
the  question  arises,  how  far  she  is  bound  by  a  reservation  of  the 
equity  in  any  other  manner. 

The  principles  deduced  from  the  cases  have  been  thus  laid  s  Chan.  Ca. 
down. —  1st.  When  the  mortgage-deed  contains  no  limitation  ^**  ]^*  ^"'" 
of  the  estate  beyond  the  security,  and  reserves  the  equity  of  ^^c  G^faow. 
redemption  to  the  husband  alone,  in  that  case  the  wife's  original  p.  c'  i. 
sole  interest  will  be  preserved  to  her,  on  the  principle,  that  she 
being  the  sole  owner  of  the  estate,  the  mere  form  of  the  reserv- 
ation of  the  equity  of  redemption  is  insufficient,  of  itself,  to  alter 
or  change  the  prior  title  to  the  property ;  for  the  circumstance 
of  the  reservation  having  been  made  otherwise  than  to  the 
owner  of  the  estate,  (the  wife  in  the  present  instance,)  is  pre- 
sumed by  law  to  have  originated  either  in  the  inaccuracy  of  the 
language  of  the  clause,  or  in  the  mistake  of  the  person  who 
prepared  or  engrossed  the  deed,  neither  of  which  circumstances 
is  allowed  to  prejudice  the  person  having  the  prior  title.     But, 

2d.  When  the  mortgage-deed  contains  a  settlement  of  the  iChan.R.n9« 
wife's  estate,  and  the  mortgage,  or  the  form  of  reservation  of  the  ^  Vern.  437. 
equity  of  redemption,  has  nothing  to  do  with  the  snbseouent  |Bro.  P,C.  i. 
limitations  of  the  property,  but  is  perfectly  distinct  from  them,  jnnea,  le  Ves. 
as,  where  the  mortgage  is  for  a  term  of  years,  and  the  limitations  356,  1  Bligh 
apply  to  the  inheritance,  in  that  case,  these  limitations,  through  P*^*  ^^* 
the  medium  of  the  wife's  fine,  will  take  effect;  and  the  persons  ""hj^  ^^* 
entitled  to  redeem,  will  be,  not  the  wife  under  her  prior  title,  g  sim.  i  Sto. 

but   40J. 
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but  the  (iiersdnft  iotei^sted  in  the  estate  under  the  uses  br'Vlmit* 
atioD9  contained  in  the  inortgage>deed«j| 

.  S.  Of  her  Personal  EsUUe  in  Possession^  and  Qioses  in  Aotion. 

Doct.  and  All  the  personal  estate,  as  money,  goods,  cattle,  household 

Stud.  Dinl  1.    furniture,  4^.,  that  were  the  property,  and  in  the  possession  of 

8St  ?**i  Ad  ^'^®  ^"^  ^^  ^^^  ^^^  ^^  *^^  marriage,  are  actually  vested  in  the 
therefore  husband  (a) ;  so  that  of  these  he  may  make  any  disposition  in  his 

cliHitels  per.  IHe-trme,  without  her  consent,  or  may  by  will  devise  them,  and 
Kiiml  which  they  shall,  without  any  such  disposition,  go  to  the  executdrsor 
tor^rfw^'as*"'  administrators  of  the  husband,  and  not  to  the  wife,  though  she 
e^caitris.  Of     survive  him. 

guardian  in  socage,  &c.  shall  not  ^o  to  the  husband.  Co.  Lit.  551.  But  a  bare  possession  of 
personal  ^oods  it  not  by  the  marrnuie  given  to  the  husband ;  for  if  goods  are  bailed  to  a  (kme 
■ole,  or  if  she  finds  goods,  and  after  marries,  the  action  of  detinue  nrinst  be  brought  against 
both  hu>b:ind  and  wifb.  Co*  Lit.  ^I..  The  civil,  or  scarce  anv  law,  gives  so  great  a  power  to 
the  hiuiband  over  the  estate  of  the  wife,  as  the  common  law  ((ocs.  Sid.  ill.  by  three  judges 
arguendo.  [The  wife's  paraphernalia  are,  by  the  common  law,  excepted  out  of  tiie  power  of 
the  husband,  so  that  he  cannot  devise  them.  1  P.  Wnis.  729.  But  bv  articles  before  marriage; 
expressly  barring  her  of  every  thing  she  can  daim  out  of  her  buib»nd*8  estate  by  common  law, 
custom,  or  otherwise,  the  husband  is  entitled  to  these.  S  Atk.  643.  It  seemeth  doutitfy), 
whether  the  paraphernalia  are  exempted  from  the  claim  of  creditors.  2  Atk.  79.  Ambl.  6. 
S  Ves.  7.  |17  Ves.  275.  5  Atk.  595.  Roper,  Husband  and  Wife,  c  17.  ^  5.||  Her  necessary 
apparel  certainly  is.    C  Black.  Com.  436.    2  Atk.  105.] 

Co.  Lit.  351.        But  chases  in  actioHj  as  debts  due  to  the  wife  by  obligation,' 

8  Mod.  186.  i^c.,  which  are  to  be  demanded  by  actioni  though  they  are  like^ 

d'^'f'*  ^^^®  ^^  ^*^  vested  in  the  husband  that  he  may  reduce  them  into 

femesote^are  possession,  yet  if  he  dies  before  any  alteration  made  by  him, 

in  the  posses-  they  shall  go  to  his  wife;  nor  shall  they,  without  such  alteration, 

sion  of  another  survive  to  the  husband  upon  the  death  of  the  wife,  or  he  have 

^trovCT  or  ^yjy  jj.jg|j^  ^Q  them,  but  as  he  is  entitled  as  administrator  to  hia 

she  marries,      wile,  [a) 

the  property  which  continued  in  the  wife  is  vested  in  the  husband,  and  he  alone,  without  hft 
wife,  may  bring  detinue  for  them.  Sid.  172.  Keh.  641.  Moor,  25.  pi.  85.  Vent.  261* 
S  Ley.  107.  [In  eqai^,  a  settlement  made  before  marriage,  if  made  ia  conaderadon  of  the 
wife's  fortune,  entitles  the  representative  of  the  husband  4}Mng  in  the  wife's  lifetime,  to  tbe 
whole  of  her  things  in  action ;  but  it  hath  been  said,  that  if  it  is  not  made  in  consideration  of 
her  fortune^  the  surviving  wife  will  be  entitled  to  the  thines  in  action,  the  property  of  which 
hath  not  been  redueed  into  possession  by  the  husband  in  nis  Kfistiroe :  so,  if  it  is  in  consider* 
ation  of  a  particular  part  of  her  fortiMie»«iieh  of  the  things  in  action  «a  are  not  comprised  in  that 
part,  it  hath  been  said,  survive  to  the  wife.  Cleland  v  Cleland»  Pr.  Ch.  63.  2  Vem.  502. 
Adams  V.Cole,  Ca.  temp.  Talb.  168.  In  the  case  of  Blols  v.  The  Countess  of  Hereford, 
^  Vern.  501.,  a  settlement  was  made  for  the  benefit  of  the  wife,  but  no  mention  was  made  of 
ber  persoYia!  estate.  Lordifeeper  decreed,  that  it  should  bdong  to  the  representatives  of  (he 
husband ;  and  sidd,  that,  in  an  cases  where  there  was  a  settlement  equivalent  to  the  wife's 
portion,  it  should  be  intended  that  he  is  to  have  the  portion,  though  there  be  no  agreement 
for  that  purpose..  Eq^  Oi.  Abr.  69.]  ||And  it  appears  that  if  the  settlement'  is  knade  in  con- 
sideration of  ber  fortune,  without  saying  more,  it  entitles  the  husband  to  alt  her  Iken  personal 
property,  but  not  to  sodi  as  afterwards  actrues  to  her ;  but  tdH^r  if  it  appears  that  it  was  the 
agreement  between  the  parties  that  he  should  have  not  only  her  then  present,  but  all  subsequently 
acquired  'personalty ;  and  where  any  of  her  choget  in  action  are  not  purchased  by  the  husband 
br  settlement,  th^'  will  be  subject  to  her  rights  of  survivorship  and  of  provision  by  settlement. 
Drace  v.  Dennison,  6  Ves.  395.  Bordon  v*  Dean,  2  Ves.  jun.  6d7.  Elibank  v.  Montolieu, 
5  Ves.  75T.  Mttford  v.  Mitibrd,  9  Ves.  89.  Carr  v.  Taylor,  10  Ves.  574.  Beresford  v.  Hob* 
son,  1  Madd.  37 1.  J  (a)  Administration  of  right  is  to  be  granted  to  the  husband.  1  Roll.  Abr. 
910.  And  by  the  stat.  29  Car.  2.  c.  3.  $  25.  it  is  enacted,  that  the  ilatiUe  of  dittriiulioni  $haU 
not  ^ietend  Ut  ike  egtatet  <f/eme  eoverh.  [And  the  representative  of  the^  hnsband*  is  6mi(Ietl  a^ 
much  to  tbb  species  of  his  wife's  property  as  to  any  other ;  for  the  right  of  administration 

follows 
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fbllpws  the  mh(  of  estate ;  and  ou^h^  in  qaae  of  the  husband's  death,  after  the  wife,  to  be 
eranted  to  tne  husbanJN  next  of  kin.  Bacon  v.  Bryant,  Yin.  Abr.  tit.  Executors  {K\  pi.  25. 
Humphry  v.  BuIIen,  Id.  pi.  97.  Elliot  v.  Collier,  j  Atk.  596.  1  Ves.  15.  l  Wils.  168* 
Boucnier  V.  Taylor.  Hargr.  Law  Tracts,  4737.  Bro.  Rep,  414.  If,  therefore,  administration 
de  boaii  nom  of  the  wHe  be  granted  to  any  thtnl  penoki,  he  is  a  trustee  for  the  representative 
of  the  husband.    Squib  v.  Wyn,  1  P.  Wros.  376.    Cart  v.  Rees,  Id.  38i.] 

[Money  due  upon  mortgage  is  considered  as  a  thing  in  action,  Bosvil  r, 
and  subject  to  the  disposal  of  the  husband  only,  whether  it  be  a  Sj^"**^***  *  ^' 
mortgage  in  fee  or  for  a  term:  for  though  in  the  case  of  a  mort*-  Batlw  ^^*' 
gage  in  fee,  the  legal  fee  of  the  lands  in  mortgage  continues  in  Dandy/sAtk. 
%he  wife,  she  is  but  a  trustee,  and  the  trust  of  the  mortgage  so8.|Turoerr. 
follows  the  property  of  the  debt]     ||And  if  the  husband  sur*  ?'*"%*  ^fjj** 
vives  the  wife,  the  heir  of  the  wife,  who  has  the  legal  estate,  is  a  ^^  Mort!.*r,  a 
trustee  fpr  the  husband II  ^  683.    Sed'^u! 

Whether  there  is  not  a  distinction  in  this  respect  between  a  mortgage  in  fee,  and  for  a 
term  of  years,    i  Scbo*  &  Lef.  176.    1  Roper,  8S6.|| 

If  a  feme  sole  obligee  marries,  and  the  husband  makies  a  letter  Roll.  Abr.  342. 
of  attornev  to  J.  S.  to  receive  the  money,  who  receives  it  accord-  Moor,  452. 
ingly,  ancl  the  feme  dies,  the  husband  shall  have  an  action  of  ^^^^^'  i^^'- 
account  for  the  money ;  for,  by  the  receipt,  this  was  become  a 
thing  in  |)ossession. 

If  a  legacy  be  devised  to  a  feme,  who  takes  husband,  and  the  Golds.  i60« 
baron  makes  a  letter  of  attorney  to  J.  &  to  receive  the  legacy.  Roll.  Abr.  349. 
and  he  receives  it  accordingly,  this,  by  his  receipt,  is  become  toe 
chattel  of  the  husband. 

So  if  the  baron  and  feme  had  made  a  letter  of  attorney  to  Moor,  4S2, 
J.  &  to  receive  the  legacy,  and  he  had  received  it  accordingly,  s^'q"\£^* 
by  this  receipt  this  ceases  to  be  a  thing  in  action,  and  is  become  159'  ^eo^. 
a  thing  in  possession ;  and  the  husband  or  his  executor,  after        *'  , 
the  death  of  the  feme,  may  have  an  account  upon  this  receipt 
against  J.  S. 

In  one  case  (a)  it  is  ruled,  that  a  voluntary  assignment  by  the  (a)  Squib  v. 
husband  of  the  wife's  chases  in  action^  though  void  as  between  the  Wyn,  1  P. 
husband  and  the  assignee,  will  yet  have  the  effect  of  altering  the  j^'o''/^^' 

rperty  as  between  the  husband  and  wife.     But  it  seemeth  to  Dandy  ^  Atk. 
now  settled  {b)  that  the  husband's  assignment  in  such  case  307.  iewson 
must  be  for  a  valuable  consideration,  and  that  beyond  the  con-  v.Moulson,j</. 
sideration  the  assignment  will  not  bind  the  wife  surviving.  ^^'^'  ^^°S- 

man,  1  Bro.  Ch.  R.  44.  ||  Wright  v.  Rutter,  8  Vok  jun.  673.  Becket  v.  Becket,  1  Dick.  340. 
Johnson  v.  Johnson,  1  Jac.  Sc  W.  47S.  Stamper  v.  Barber,  5  Madd.  157.|  Volunteers,  and 
general  assignees  (whether  by  operatipn  of  law,  or  otherwise)  are  sabject  to  the  same  equity, 
with  respect  to  the  wife's  property,  as  the  husband  is.  8  Atk.  420..  1  P.  Wms.  383.  4  Bro. 
Ch.  R.  139.  It  doth  not  seem  to  have  been  yet  determined,  that  a  court  of  equity  will  inter- 
fere and  interrupt  the  kgai  right  of  the  husband,  or  of  such  asslfnees,  where  they  can  get 
possession  of  the  wife's  properly  without  the  aid  of  the  court.  Winch  v.  Page,  Bunb.  86. 
Anon.  Pr.  Ch.  548.  Hamson  v.  Buckle,  1  Stra.  348.  Gardner  v.  Walker,  Id*  503.  Jewson 
y.  Moulsooj.s  Atk,  480.  ||See  1  Roper  on  Husband  and  Wife,  888.||  But  where  the  property 
is  a  sabject  of  e^iato^iiff  jurisdiction,  where  they  are  obliged  to  go  into  equity  in  order  to  enable 
them  to  recover  it,  there  the  court  will  oblige  them  preyiousTy  to  make  a  provision  for  the 
wife.  Jacobson  v.  Williamson,  I  P.  Wms.  588.  But  aa  against  an  assignee  of  aome  particular 
chasr  in.  a^im^  or  trust  term  of  the  wife,  for  a  full  valuabie  coumderatumt  ■  such  equity,  it 
seemeth,  doth  not  arise..  But  see  Sir  Edward  Turner's  case,  1  Vern.  7.  Pitt  v.  Hunt^./ct  18. , 
Tudor  V.  Sanianp,  S  Vern.  870.  Packer  v.  Wyndham,  Pr.  Ch.  418.  Walter  v.  Saunders,  1  Eq. 
Cft.  Abr.  58.  pi.  5.   Bates  v.  Dandyi  a  Atk.  807.   ||Secf  the  rq)ort  of  this  case  from  Ub,  Reg. 

1  Russell 
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1  Russell  R.  35)1  Pope  v.  Crashaw,  4  Bro.  Ch.  R.  326.  Qu.  Whether  in  these  cases  ofpar^ 
HcuUir  assignments,  any  distinction  hath  been  made  between  a  trust  term,  and  a  chote  in  adioH 
of  the  wife  ?    Cox's  note  in  1  P.  Wms.  459. 

II  It  seems  to  be  now  settled  that  the  choses  in  action  of  the 
wife  will  survive  to  her,  notwithstanding  an  assignment  by  the 
husband  (whether  by  his  own  act  or  by  bankruptcy  or  insolvency), 
unless  the  assignee^  in  the  husband's  life,  reduce  them  into 
possession,  and  this  whether  her  interest  be  immediately  re- 
coverable by  action,  or  be  in  reversion  and  expectancy. 
Mitford  V.  A.  bequeathed  certain  stock  to  trustees  to  place  at  interests 

Mitford,  QVes.  and  to  pay  such  interest  to  B.  for  life,  or  until  she  married,  and 
87.  See  2  Smi.  upQQ  hgj.  death  or  marriage  A.  gave  the  capital  amongst  C,  /)., 
^^  '  and  E.  the  wife  of  M.,  equally;  M.  the  husband  of  E.  became 

bankrupt,  obtained  his  certificate,  and  died,  leaving  E.  surviving; 
B.  afterwards  married.  Upon  the  bill  of  the  surviving  trustee  to 
ascertain  the  rishts  of  the  widow  E0  and  of  her  late  husband's 
assignees,  the  Master  of  the  Rolls  decided  that  JB.'s  title  by  sur- 
vivorship prevailed  against  the  general  assignees  of  the  husband* 
Worral  v.  A  distinction  was  suggested  m  the  case  last  cited,  between  a 

Marlar,  1  P.  general  and  particular  assignee  for  a  valuable  consideration ;  and 
Wms.  459.       |j  |j^  jjggjj  ^gj J  jjjjj^  ijjg  wife's  title  to  her  reversionary  choses  in 

action  is  barred  by  the  husband's  assiennient  for  a  valuable  con- 
sideration ;  but  it  is  now  decided  that  ner  title  will  prevail  against 
both  general  and  particular  assignee. 
Homsby  v.  Husband  and  wife  assigned  a  reversionary  interest  of  the  wife 

Lee,  in  certain  trust  stock,  as  a  security  for  an  annuity  granted  by  the 

s  Madd.  16. ;  husband ;  the  husband  took  the  benefit  of  the  insolvent  debtors' 
v^K^ti^*^  act,  and  a  general  assignment  was  made  of  hb  property.  The 
lAtk.  38o!  person  on  whose  death  the  wife  was  to  take  died,  and  then  the 
Woodlands  v.  husband  died,  without  having  done  any  other  act  to  reduce 
Crowcher,  the  stock  into  possession*  It  was  held,  by  Sir  TL  Plumer  M.  R. 
1 2  Yes.  1 74.      ^j^^  ^^  assignee  was  placed  in  the  slOne  situation  as  the  husband^ 

and,  in  the  event  of  the  husband  surviving  the  wife,  be  would 
have  been  entitled  to  the  property;  but,  as  the  wife  survived  the 
husband,  she  was  entitled  against  both  the  particular  and  the 
general  assignee. 
^  Ropo*,  This  decision  in  Homsby  v.  Ijee  having  beca  called  in  questioiiy 

^r^/^^:f  \  ^^  fuUy  considered  by  the  same  learned  judse  in  another  case  of 
Z*fi!ii  a  similar  kind,  wherein  he  confirmed  his  ?or^  jodgment. 
alio  Addenda  to  Vol.  II.  of  that  work. 

Purdew  v.  A.  by  will  gave  stock  to  trustees  upon  trust  to  pay  the  divi- 

Jackson,  dends  to  B.  for  life,  and  after  his  decease  to  die  testator's  grand- 

1  Rass.  R«i.  daughter  C.  during  her  life,  and  after  the  decease  of  the  ssrvivor 
confined  by  ^^  ^*  ^^  ^'  ^°  ^"^^  ^  ^^^  children  of  C.  share  and  share  alike, 
Honner  v.  the  shares  to  be  vested  at  twenty-one  or  on  marriage  with  con- 
Morton,  sent,  notwithstanding  the  postponement  of  the  time  of  pay- 
tRuss.  65.  and  j^^^i  ^j^^  ||(^|.  ^^e  decease  of  B.  and  C.  C.  died,  and  one  of  her 
Dennis,  Id.  90.  daughters  married  />.,  and,  during  the  life  of  B.j  joined  with  her 
before  Lord  husband  in  selling  and  assigning  by  deed  her  share  in  the  stock 
Chan.Lynd'  expectant  on  BJs  decease.  The  husband  and  JB.  both  died* 
hfirst,  leaving  the  wife  surviving ;  and  the  question  was,  whether  the 

wife 


^^  .  • 
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wife  was  entitled  to  the  stock  by  sarvivorship  on  the  decease 
of  B,j  or  whether  the  purchaser  for  value  of  the  reversionary 
interest  was  entitled  to  it  under  his  deed.  And  Sir  Thomas 
Plumer  M.  R.,  after  full  argument  and  a  review  of  the  cases,  and 
of  the  former  decision  in  Homsbif  v.  Lee^  held,  that  the  assimiment 
of  the  reversionary  interest  could  not  be  considered  a  reduction 
into  possession,  and  that  there  was  no  distinction  between  the  case 
of  a  particular  and  that  of  a  general  assignee,  and,  consequently, 
that  the  wife's  right  by  survivorship  was  paramount  to  that  of 
the  assignee. 

On  a  suit  in  the  joint  names  of  husband  and  wife  for  a  legacy  Adams  v.  La- 
due  to  the  wife,  a  cfecree  for  an  account,  or  even  for  actual  pay-  ^^^f^i 

ment,  is  not  a  sufficient  reduction  into  possession  to  bar  the  v^,      *  j 

./. ,      .  i_^  t  ,•  *^  1*  41.;  and  see 

wife  s  right  by  survivorship.  loVes.  91. 

1  Eden's R.  503.     1  Jac  &  W.  472.     1  Roper,  si 8. 
And  where  a  wife  is  entitled  to  a  legacy,  a  mere  appropriation  Blunt  ▼.  Best- 
by  the  executor  of  so  much  of  the  testator's  assets  as  is  necessary    *"?'  ^  ^®*- 
to  discharge  it  is  not  a  sufficient  reduction  into  possession* 

And  the  husband's  receipt  or  possession  of  the  chose  in  action  Baker  v.  HaU, 
must  be  in  his  character  of  husband,  in  order  to  defeat  the  wife's  ^*  Ves.  497. 
title  by  survivorship.  Thus,  where  a  trustee  and  executor  mar- 
ried one  of  the  residuary  legatees  in  the  will,  his  possession  of 
the  testator's  personal  estate  was  held  not  a  reduction  into  pos- 
session of  the  wife's  share  of  the  residue,  his  possession  being 
only  as  trustee  and  executor. 

So  where  a  married  woman  is  entitled  to  stock,  the  transfer  of  Wall  v.  Tom- 
it  to  the  husband  along  with  another  person,  as  trustees  for  her,  Ihmod,  le  Ves. 
is  not  a  reduction  into  possession.  ^^^' 

But  it  seems  a  transfer  into  his  sole  name  is  a  reduction     p 
into  possession,  being  equivalent  to  a  receipt  of  money.  ^^  ©Sff^Dosweli 

▼.  Earle,  12  Ves.  473. 

The  father  of  C,  a  married  woman,  after  the  marriage  drew  ^ash  v.  Nasb, 
a  check  in  her  &vour  for  10,000/.,  and  she  received  in  lieu  2Miidd.i3d.' 
of  it  a  promissory  note  from  the  bankers  for  that  amount,  and 
C's  husband  received  on  the  note  1000/.,  and  also  interest 
upon  it  up  to  the  time  of  his  death.  On  the  husband's  death  it 
Was  held  that  C.  the  wife  was  entitled  to  the  note  as  a  chose  in 
action^  and  that  it  was  not  reduced  into  possession  by  the  hus- 
band's receiving  the  1000/.  and  interest. 

•  So  where  Mrs.  fF.,  then  being  married,  became  entitled  to  Wildman  v. 
stock  as  next  of  kin  of  an  intestate,  and  the  administrator  trans-  Wildman, 
ferred  it  into  her  name,  describing  her  aa  the  wife  of  J.  W^  and  ^   ^'  ^^' 
so  it  stood  till  «/•  JV*B  death,  except  that  she  had  iold  and  traas^ 
ferred  a  part  with  his  assent,  the  court  held  that  the  husband 
bad  not  reduced  it  into  possession^  and  it  survived  to  the  wife.| 

The  interest  of  the  wife's  separate  property  is  always  payable  s  Ves.  561. ' 
to  the  husband  if  he  maintains  the  wife.     But  where  he  receives 
a  great  part  of  her  fortune  (a),  and  will  not  settle  the  rest>  a  (a}vSAik.2i. 
court  of  equity  will  not  only  stop  the  payment  of  the  residue 
of  her  fortune,  but  will  even  prevent  him  from  receiving  the  ii^ 
terest  of  the  residue,  that  it  may  accumulate  for  her  benefit. 

If 


704  BARON  AND  FEME. 

Pr.  Ch.  414.         ^^  trustees  pay  the  wife's  separate  fortune  to  the  husbands  it  is 

Squire  ▼.  irrecoverable. 

Dean,  4  Bro.  Cb.  R. sse.    ||The  wife's  assent  was  presumed ;  and  see  4  Ves.  146.  IS  Vcs.  ie6.| 

As  to  what  things  shall  survive  to  the  wife,  and  what  go  to 
the  husband's  executors^  see  tit.  *<  Executors  (H),  4.^  As  to 
the  separate  property  of  the  wife^  vide  infri* 

(D)  Of  the  Husband's  Right  to  Things  accruing  to 

the  Wife  during  Coverture. 

CojLit  5Si.  TT  USB  AND  and  wife  are  considered  as  one  person  in  law,  and 
Cart'h.25'1.  ^^  havinff  but  one  will  between  them,  which  is  seated  in  the 

Where  they  husband  as  the  head  and  governor  of  the  familv ;  and  therefore 

cannot  take  the  law  gives  him  the  same  right  over  any  real  estate  accruing 

m^he»d^f  ^^  ^^^  ^''^  during  coverture,  as  if  she  were  seised  of  it  before 

JohU'UnanU  marriage ;  so  of  chattels  real  accruing  to  the  wife :  it  also  gives 

and  Tenants  him  an  absolute  power  over  any  personal  estate  or  interest  accro- 

tfi  Common.  ing  to  the  wife  by  gift,  devise,  or  her  labour. 

wieto"of"  I  And  where  the  wife  had  actually  received  the  amount  due  for 
Drury  Lane  ^^^  personal  services,  it  was  held  that  the  husband  could  recover 
Theatre,  it  over  again,  the  money  having  been  paid  after  notice  by  the 

3Chitt.R.ii7.  husband  not  to  pay  the  wife.|| 

^^h.  851.  Indebitatus  assumpsit  was  brought  by  husband  and  wife  against 

aa^inCd.^'  the  defendant,  in  which  they  declar^,  that  he  was  indebted  to 
156.  S.C.  '  them  in  such  a  sum  of  money  for  periwig-makers'  work  done  by 
Buckley  4"  ^*  the  wife,  ad  damtium  ipsorum ;  and  on  demurrer,  judgment  was 
V.  (>)Uier.  given  against  the  plaintiffs ;  for  this  being  a  general  indebitatus 
mec^lndebi^  flWttmpsi/  implied  by  law,  the  law  will  not  imply  any  promise 
tatui  oMMumpsit  niade  the  wife  (a),  for  she  is  a  servant  to  the  husband,  who  is  at  all 
had  been  the  charges  in  furnishing  hair,  4'^^.,  and  therefore  the  law  implies 

brought  on  an   that  the  promise  ivas  made  to  him  only,  for  breach  of  which  be 

SST^aS^c  *^^"®  ^"K^^  ^  ^*^«  «"^^ 

wife,  it  seems  it  would  be  good,  though  they  had  both  joined.    Fide  Cro.  Elix.  61.  96.    Cro. 

Jac.  77.    Cro.  Car.  439.    9  Sid.  198. 

Saik.ii5.pl.4.  If  a  feme  covert  sues  a  woman  in  the  spiritual  court  for 
1^  MoS*"'  ?'  adultery  with  her  husband,  and  obtains  a  sentence  against  her 
5  Mod.  69.  *  ^"^  costs,  the  husband  may  release  these  costs,  for  the  marriage 
Chamberliun  continues,  and  whatever  accrues  to  the  wife  during  coverture 
and  the  wife     belongs   to  the  husband :  Pel'  Holt  C.  J.,  on  a  motion  for  a 

of  Colonel        prohibition. 
Hewson.  '^ 

R0II.R.4S6.  But  if  the  husband  and  wife  be  divorced  a  mensA  et  tkoro^  and 
5  Bulstr.  964.  the  wife  have  her  alimony  and  sue  for  defamation  or  other  in- 
9Roll^br^^^'  jury,  and  there  have  cosU,  and  the  husband  release  than ;  this 
295,  '  shall  not  bar  the  wife,  for  these  costs  come  in  lieu  of  what  she 

hath  spent  out  of  her  alimony,  which  is  a  separate  mainteDanoe, 

and  not  in  the  power  of  her  husband. 
6alk.n5.pl.  4.      A  legacy  was  given  to  a  feme  covert  who  lived  separate 
J^Vern.961.      from  her  husband  (a),  and  the  executor  paid  it  to  the  feme, 
cSS^?       and  took  her  receipt  for  it;  yet,  on  a  bill  brought  by  the  hus- 
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band.againsft  the  executor,  lie  was  decreed  to  pay  it  over  again^  r.  o  if  h 
with  interest.  '  .    s^mion*had 

been  by  agreement,  and  the  agreement  and  separate  maintenance  decreed  in  Chancery  ?  If 
liuibaDd  Rod  wife  arc  cKvorced  a  menMt  Hthoro,  and  %  legacy  is  left  to  her,  the  husband  roav 
release  it.  Roll.  Abr.  345.  8  Roll.  Abr.  301.  Moor,  665.  Cro.  EHz.  908.  Noy,  45.  Roll. 
Rep.  426.  ^  Bulstr.  264.  Salk.  115.  pi,  4.  HSce  l  Roper,  24U  3  Barn.  &  C.  29l.||  [But 
in  an  anonymous  case,  9  Mod.  47.,  the  husband,  though  divorced  a  mensd  et  thoro;  and  though 
the  wife  had  alimony,  was  restrained  by  injunction  from  selling  a  term  which  belonged  to  the 


as  a  feme  sole.]  Though  a  man  may  by  deed  or  will  give  any  thing  in  trust  for  the  separate 
use  of  a  feme  covert,  and  this  shall  be  out  of  the  power  of  tbe  hUBband,  [|et  it  was  formerly 
very  much  doubted,  whether  the  (eme  could  take  an  estate  to  her  separate  ase,  unless  trustees 
were  interposed.  Harvey  v.  Harvey,  2  Vern.  659.  1  P.  VVms.  126.  S.  C.  Burton  v.  Pierpoint, 
8  p.  WoM.  7«.  But  in  Bennett  v.  Davis,  S  P.  Wros.  316.,  it  was  holden,  that  where  one  devised 
lands  in  fee  to  his  daughter,  being  a  feme  covert,  for  her  separate  use,  without  appointing  any 
trustees,  it  should  be  a  trust  in  the  husband ;  for  that  there  is  no  difference  where  a  trust  is  created 
by  act  of  the  party,  and  where  by  act  of  law ;  and  so  it  was  decreed  in  Rolfe.v,  Budder,  Bunb. 
187.  Darly  v.  Darly,  3  Atk,  399. ;  jjand  see  Parker  v.  Brooke,  9  Ves.  583.  Rich  v.  Cockeli,  Id, 
875^  Davison  v.  Atkinson,  5  Term  R.  434.  acc.||  And  etjuity  will  not  only  raise  a  trust, 
where  the  object  of  the  gift  b  to  tbe  separate  use  of  the  wiie,  but  will  also,  from  the  nature 
of  some  gifts,  infer  them  to  be  to  the  separate  use  of  the  wife.  Graham  v.  Londonderry, 
8  Atk.  393.  As  to  agreements  by  the  husband  ader  marriage,  by  whidi  the  wife  claims  a 
toparate  estate,  it  was  formerly  understood  that  the  wife  must  take  through  the  medium  of 
trustees,  or  otliers,  and  not  immediately  from  her  husband ;  for  unless  by  particular  custom,  as 
by  the  custom  of  York,  (Fitz.  Prescription,  61.  31*0.  Custom,  56.)  a  feme  covert  is  incapable  of 
taking  any  thing  by  the  gift  of  her  husband,  Co.  Litt.  3.,  except  by  will,  Litt.  §  168.  See  also 
Bloyse  v.  Giles,  8  Vern.  385.  Beard  v.  Beard,  3  Atk.  72.  But  in  Liicas  v.  Lucas,  3  Atk.  970, 
Lord  Hardwicke  observed,  that  in  equity,  gifts  between  husband  and  wife  had  been  often  sup* 
ported,  though  the  law  does  not  allow  the  property  to  pass.  See  Slanning  v.  Style,  3  P.  Wms. 
354.;  and  Calmadv  v.  Calmady,  there  cited.  Bielsow  v.  Sawyer,  1  Vern.  245.  Moore  v. 
Kreeraan,  Btmb.  205. ;  end  Mitchell  v.  Mitchell,  there  cited.  Bell  v.  Hyde,  Pr.  Ch.  328.  Gilb. 
Bq.  Rep.  83.  Pybus  v.  Smith,  3  Bro.  Cb.  R.  340.  Lord  Hardwicke,  indeed,  alluded  to  cases, 
ia  which  the  courts  would  not  support  such  gifts;  but  those  seem  to  be  where  their  atlowancp 
would  prejudice  creditors,  Slanning  v.  Style;  and  where  the  gift  is  Qf  the  whole  of  the  hus- 
band's estate.  Beard  v.  Beard,  3  Atk.  72,  But  though  the  wife  may  take  a  separate  estate 
from  her  hnsband,  and  even  have  a  decree  against  her  husband  in  respect  of  sucli  estate,  Cecil 
V.  JuXQD,  1  Atk.  878»;  yet,  if  she  da  not  demand  the  produce  during  his  lifetime,  and  he  main- 
tain her,  an  account  of  such  separate  estate  shall  not  be  carried  back  beyond  the  year.  Powell 
V.  Hankey,  2  P.  V/ms.  82.  Thomas  v.  Bennet.  Jd,  341,  Fowler  v.  Kowler,  3  P.  Wms.  355. 
Lord  Townshend  v.  Wyndham,  2  Ves.  7.  Peacock  v.  Monk.  Id.  190.  Blagrave  v.  Blagrave, 
Mich.  1 789.  This  rule,  however,  proceeds  on  the  notion  of  the  wife's  consent :  but  if,  during 
the  hiisbaod's  lifetime,  she  demand  sueh  account,  and  he  promite  to  pay  whatever  is  due  to 
her,  she  shall  be  allowed  tQ  come  upon  his  estate,  fis  a  creditor,  for  the  amount.  Ridout  v, 
Lewis,  1  Atk.  269,  Countess  of  Warwick  v,  Edwards,  1  Eq.  Ca.  Abr.  140.  pi.  7.  Fonbl,  Notes 
on  Eq*  Tr.94, 95.J  ||And  if  the  wife  is  non  sfifus  memorial,  her  consent  to  waive  her  claim,  of 
course,  cannot  be  presumed,    Brodie  v,  Barry,  2  Ves.  &  B.  39.|| 

II A  bill  of  exebange  payable  to  the  wif^  is  a  cimttel  personal,  M'Ncilage  v, 
and  not  a  mere  chose  in  action,  and  it  vests  absolutely  in  the  J^^  ^^'^Y'. 
husband,  without  any  indorsement  by  the  wife,  so  that  be  may  gig^^and  see 
sue  on  it  alone  in  bis  own  namp.  i  East,  432. 

Money  in  the  Court  of  Chancery  belonging  to  a  married  wo^  Foden  v.  Fin. 
mao,  if  less  than  S00/.»  will  be  ordered  to  be  paid  to  tbe  husband,  ^^>  f  ^^^^-  ^ 
tlKHigh  ahe  has  been  desisrted  by  him  and  opposes  the  petition.       ^  j^'^^  &  W.^69. 

The  fund  of  a  married  woman,  standing  in  the  name  of  the  Sansum  v. 
accountant-general  to  her  account,   may  be  pledged  by   her  Dewar,3Rusf. 
husband-ll  ^^- 

Voi.  I.  z  z  (E)  Of 
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(E)  Of  the  Wife's  Acts  and  Agreements  before  Mar- 
riage  ;  in  what  Cases  revoked  and  made  void  by  the 
Marriage. 


4  Co.  60. 

5  Co.  10. 


X)  Y  the  marriage  the  husband  and  wife  become  one  person  in 
law,  and  tbereFore  such  an  union  works  an  extinguishment 
C  Lit ^55  ^^  revocation  of  several  acts  done  by  her  before  the  roarria^ ; 
Hetl.  72.  And  this  not  only  for  the  benefit  of  the  husband,  but  likewise 

Cro.  Cur.  304.  of  the  wife,  who,  if  she  were  allowed  at  her  pleasure  to  re- 
scind and  break  through,  or  confirm  several  acts,  might  be  so 
far  influenced  by  her  husband,  as  to  do  things  greatly  to  her 
disadvantage. 
5  Co.  10.  Hen-       But  in  tnings  which  would  be  manifestly  to  the  prejudice  of 
stead's  case,      both  husband  and  wife,  the  law  doth  not  make  her  acts  void ; 
C^^T't^55        *"^  therefore  if  a  feme  sole  makes  a  lease  at  will,  or  is  lessee  at 
Cro.  Car.  304.  w^''»  ^^^  afterwards  marries,  the  marriage  is  no  determination 

of  her  will,  so  as  to  make  the  lease  void ;  nor  can  she  herself, 
without  the  consent  of  her  husband,  determine  the  lease  in 
either  case. 
S^k.  117.  So  where  a  warrant  of  attorney  was  given  to  confess  a  judg- 

pl.  9.  ||i  Show,  ment  to  a  feme  sole,  the  court  gave  leave,  notwithstanding  the 
a^BuiT  1469^'  marriage,  to  enter  up  judgment,  for  that  the  authority  shall  not 
7  Mod.  5J.||      be  deemed  to  be  revoked  or  countermanded,  because  it  is  for  the 

husband's  advantage ;  like  a  grant  of  a  reversion  to  a  feme  sole, 
who  marries  before  attornment,  yet  the  tenant  may  attorn  after- 
wards; otherwise,  if  a  feme  sole  gives  a  warrant  of  attorney,  and 
marries,  for  that  is  to  charge  the  husband. 

4  Co.  60.  ^^'^  ^^  ^  ^^"^^  ^^^  makes  her  will,  and  devises  her  land  to 
Forse  and  «/•  &f  and  afterwards  marries  him,  and  then  dies,  yet  Jl  S.  takes 
Hembling.  nothing  by  the  will,  because  the  marriage  was  a  revocation  of  it; 
[Cotter  T.         fQj.  ^  ^jjg  j^^  ^jjj  jj^j^  allow  a  woman  under  coverture  to  make 

wiii8!,624.S.P.  ^  ^'^''  '^^^  ^he  should  be  influenced  by  her  husband  in  the  dis« 

2  Bluck.  Com.  position  of  her  estate ;  so,  for  the  same  reason,  a  will  made  by  a 

499.  S.  P.    It  feme  sole  is  revoked  by  the  marriage,  lest  she  should  be  in- 

"  *°k°cl*tii  t  fl"®^^^  hy  her  husband  (if  it  continu^  after  the  coverture)  to 

it  will  not  revoke  it,  or  let  it  stand,  as  it  best  answered  his  interest. 

revive  in  the  event  of  her  surviving  her  husband.  Mrs.  Lewis's  case,  4  Bum's  E.  L.  48.  And 
where  the  intended  husband  agrees  to  give  his  wife  power  of  makine  a  will  a/2rr  roarriace,  and 
she  afterwards  makes  one  be/ore  marriage,  the  marriage  will  revoke  it.  Hodsden  v.  Llo3rd, 
9  Bro.  Chan.  R.  534.    8  Term  R.  684.] 

George  v.  [A  surrender  of  a  copyhold  estate  by  a  feme  sole  to  the  use  of 

.    , ,   '  her  will,  if  not  made  absolutely  void,  is  at  least  suspended  by  a 

subsequent  marriage ;  in  either  of  which  cases  its  operation  is 

prevented.] 
Roll.  Abr.  533.       If  A.  on  the  one  part,  and  B,  and  C,  a  feme  sole,  on  the  other 
Ruled  on  de-    part,  submit  themselves  to  the  award  of  J*.  N.^  and  after  C  takes 
murrer  J,  S.  to  husband,  and  after  the  arbitrator,  before  any  notice  of 

ancTGiflbrd.^  the  marriage,  makes  an  award  that  B.  and  C.  shall  pay  SOL  to 
ItCharnley  v;  A.^  yet  this  shall  not  bind  J.  S.  atid  C.  his  wife,  nor  A ;  for  the 
Winstanley,      submission  by  the  marriage  of  C.  is  revoked  as  to  B.  also^  and 

5  East,  366^1     this  without  any  notice. 

A  roan 


( E)  JVife^s  AclSf  S^^c.  where  revoked  by  Marriage.  707 

A»  entered  into  a  bond  with  his  intended  wife,  conditioned  to  Salk.  325. 

leave  her  at  his  death  1000/.  if  she  survived  him,  ^c.  ;  A.  died  gage  v.  Acton, 

intestate,  and  the  wife  took  out  administration  to  him ;  in  an  ao  Q^ith.  \u' 

tion  of  debt  brought  against  her  as  administratrix  for  rent  incur-  s.  C.  Holti 

red  due  in  the  life-time  of  her  husband,  she  pleaded  this  bond,  509.  Freeman, 

and  that  250/.  only  came  to  her  hands,  which  she  retains  in  part  ^  12.  515.  Co- 

of  satisfaction,  and  that  she  had  not  assets  ultra  ;  on  demurrer  ^Jym  ^51 5 

the  whole  court  agreed,  that  contracts  and  debts  in  prasenti^  also  Lil.  Ent.si4. 

such  as  were  contingent,  and  might  happen  during  the  coverture,  s  Vern.  48o. 

were  extinguished  by  the   marriage:    but  two  judges   in  this  ^!*n-Pre.237. 

case,  against  HoU  C.  J.  held,  that  this  bond  with  a  condition,  g^idlhat^a^ 

was  like  a  promise  or  covenant  before  marriage  to   leave  the  writ  of  error 

wife  so  much,  (which  were  agreed  to  be  good,)  and  being  to  be  was  brought  in 

paid  infuiuroj  was  not  extinguished  by  the  marriage,  but  was  in  '**®  ^ l^^^u 

cmtodia  legis,  to  preserve  a  right,  and  answer  the  intention  of  the  burthe^ain- 

parties;  h\it  Holt  held,   that  the  bond  and  condition  were  dis-  tiffin  error 

tinct,  and  that  upon  the  execution  of  the  bond  there  was  a  debt  perceiving  the 

inprasentij  which  was  extinguished  by  the  marriacfe;  but  the  couit  inclined 
,{ij.i.j..  ,®  ^  °  to  affirm  the 

defendant  had  judgment  Judgment,  did 

not  proceed.  Note.  By  the  cases  on  this  head,  in  which  there  are  various  opinions,  the  better 
opinion  seems  to  be  that  such  a  bond  is  extinguished ;  ||5  Term  R  381.  conlrd;\\  but  if  the 
husband  enter  into  a  bond  with  a  stranger,  conditioned  to  leave  the  wife  so  much,  it  will  be 
eood.  2  Vern.  290.  Also  a  promise  or  covenant  with  the  intended  wife  is  good,  not  being  a 
debt  mprtBtenti,  Jenk.  R.  166.  221.  Roll.  Abr.  34.'^.  2  Roll.  Abr.  407.  Hob.  216.  Hutt. 
17,18.  Noy,26.  Cro.Juc.  571.  Palm.  99.  2  Roll.  R,  162.  3  Sid.  58.  Lit.R.32.  Hetl.122. 
Vide  infrh. 

A  man  enters  into  a  bond  to  his  intended  wife,  conditioned  2  Vern.  480. 
to  leave  her  1000/.;    he  mortgages   his  estate,   and   dies,  not  How  far  equity 
leaving  personal  assets  to  discharge  the  bond:  it  was  decreed  ill^chcmltracts 
in  equity,  that  though  the  bond  was  void  bylaw,  being  ex-  wArChan.Ca' 
tinguished  by  the  marriage,  yet  it  should  be    made  good  in  21.117. 
equity;  and  that  the  wife  might  redeem  and  hold  the  land  till  iV^ern.408. 
she  was  satisfied  her  debt  Prec^'ln^* 

Chan.  237.  [2  P.  Wms.  243.  2  Atk.  97.  It  is  now  settled  that  such  a  bond  mav  be  enforced 
at  law  against  the  heirs  of  the  husband.  MUbourn  v.  Ewart,  5  Term  R.  381.  and  Huyes  ex  dim. 
Foord  v.  Foord  there  cited.] 

n  Marriage  does  not  release  a  demand  which  the  woman  may  Baker  v.  Hall, 
have  on  her  husband  in  a  representative  character.    Tiius  where  *^  "^^*  ^^^' 
a  woman  residuary  legatee  married  the  sole  executor,  her  share 
of  the  residue  was  held  to  survive  to  her. 

Where  an  action  was  brought  against  a  widow,  the  executrix  Marriott  v. 
of  her  husband,   by  a  bond  creditor  of  the  husband,  and  the  w?/"''^"|' 
widow  pleaded  that,  prior  to  the  marriage,  her  husband  gave  a 
bond  to  two  trustees,  conditioned  to  leave  to  her  at  his  death  if 
she  survived  him  400/.,  that  he  appointed  her  executrix,  and  that 
the  debt  was  due,  and  then  plene  administravit  except  5/.,  which 
she  claimed  to  retain  in  part  satisfaction  of  her  bond  debt :  the 
plaintiff  demurred,  on  the  ground  that  the  bond  was  made  to  the 
trustees,  and  not  to  the  wife;    but   the  court    overruled  the 
demurrer,  observing,  that  if  the  money  had  been  made  payable 
to  the  trustees  it  would  have  been  fatal  to  the  plea,  though  in 
that  case  she  might  have  paid  the  money  to  the  trustees  and  have 
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insisted  npon  the  payment,  or  she  might  have  paid  it  out  of  her 

own  funds  and  retained  assets  pro  tantOj  but  that  since  by  the 

condition  of  the  bond  payment  was  to  be  made  to  the  widase^ 

she  was  entitled  to  retain,  and  whether  the  words  were  to  leave 

or  to  pay  to  the  widow  would  make  no  difference. 

Thompson  y.         It  has  been  held,  however,  that  a  widow  and  administratrix 

rhompson,  cannot  retain  for  an  annuity  secured  by  her  husband's  covenant 
9  Pnce  li.  464.      .  I    ^       ,  1  I  1    "^     I  "^ 

Sed  vide  Loane  '*'*"^  trustees,  and  payable  to  her. 

V.  Ca^y,  *2  Black.  965. 

LoomesT.  If  the   husband   devise  his  real  estate  to  his  wife,  and  his 

i^s'^^'^Stu  P^^'sonalty  be  insufficient  for  payment  of  his  debts,  the  widow 
453    '  '    may  retain  the  amount  of  a  sum  secured  to  her  by  bond  or 

covenant,  out  of  the  produce  of  the  estate,  as  against  the  other 

specialty  creditors.! 
For  this  vide         Also  equity  will  set  aside  the  intended  wife's  contracts,  though 
81    2V      17    l^B*''y  €x^c**^^»  when  they  appear  to  have  been  entered  into 
[2  Freein.29. '  ^'^^  ^^  intent  to  deceive  and  cheat  the  husband,  and  are  in  de- 
Gilb.  Lex  rogation  of  the  rights  of  marriage ;  as  where  a  widow  made  a 

Praetor.  267.  deed  of  settlement  of  her  estate,  and  married  a  second  husband, 
Wm  ^535  ^^^  ^^^  "^^  privy  to  such  settlement ;  and  it  appearing  to  the 
53S.  Id,  358.  cou^  ^^^^  ^^  ^^  i"  confidence  of  her  having  such  estate  that  the 
674.  Mos.177.  husband  married  her,  the  court  set  aside  the  deed  as  fraudulent: 

2  Ve».  264.  so  where  the  intended  wife,  the  day  before  her  marriage,  entered 
R  345  ^*"bl  P"^^^*^'y  ^^^  *  recognizance  to  her  brother,  and  it  was  decreed 
Notes  on  ^q.'  ^^  ^e  delivered  up. 

Tr.  98,  99.] 

Vcrn.  408.  But  where  a  widow,  before  her  marriage  with  a  second  hus- 

M  •thews  l^and,  assigned  over  the  greatest  part  of  her  estate  to  trustees, 

[NcwsteaJ  ▼.  ^^  trust  for  children   by  her  former  husband ;  though  it  was 

Searies,  1  Atk.  insisted  that  this  was  without  the  privity  of  the  husband,  and 

265.  Doc  V.  done  with  a  design  to  cheat  him,  yet  the  court  thought  that 

Cowo  7U.1  ^  widow  might  thus  provide  for  her  children  before  she  put  her- 

||De  Manne-  ^^^^  under  the  power  of  a  husband ;  and  it  being  proved  that 

villev.Cromp-  8000/.  was  thus  settled,  and  that  the  husband  had  suppressed 

n "'  *  y®**  *  the  deed,  he  was  decreed  to  pay  the  whole  money,  without 

Ben.354.||  directing  any  account 

(F)  Where  the  Husband  shall  be  liajjle  to  the  Wife's 
Debts  contracted  before  Marriage ;  and  herein  of  a 
Wife  that  is  Executrix  or  Administratrix. 

20  H.  6.  22.  b.  npHE  husband  is  liable  to  the  wife's  debts  contracted  before 
ftT'^Ah^**  marriage,  whether  he  had  any  portion  with  her  or  not;  and 

3  Mod.  /^B6.   '  ^^^  ^^^  '^^  presumes  reasonable,  because  by  the  marriage  the 

husband  acquires  an  absolute  interest  in  the  personal  estate  of  the 
wife,  and  hath  the  receipt  of  the  rents  and  profits  of  her  real 
estate  during  coverture ;  and  whatever  accrues  to  her  by  her 
labour,  or  otherwise,  during  the  coverture,  belongs  to  the  hus- 
band ;  so  that  in  favour  of  creditors,  and  that  no  person's  act, 

should 


(F)  JVhere  the  Husband  shall  be  liable  to  the  tVife's  Debts,  <§c     7(j^ 

should  prejudice  another,  the  law  makes  the  husband  liable  to 
those  debts  with  which  he  took  her  attached. 

.    But  if  a  feme  sole,  indebted,  marries  and  dies,  the  husband  loH.  e.io. 
shall  not  be  charged ;   for  the  debts  must  be  recovered  in  the  H'  ^^  ii  fi 
lifeume  of  the  wife.  35i. .  ||a„d  see 

«  Jordan  v.  Foley,  Sel.  Chan.  Ca.  19.|| 

BAnd  if  the  husband  dies  before  the  debt  is  recovered,  the  Woodman  v. 

wife  survivinc:  is  liable.  0  Chapman, 

°  "  1  Camp.  189. 

So,  though  there  be  a  judgment  in  debt  against  a  feme  sole,  3  Mod.  isg. 
end  she  marry  and  die,  the  baron  shall  not  be  charged  there-  Agreed-;o«- 
with,  for  he  is  not  liable  to  her  debts  before  coverture,  unless  «j"«"*'i'"^ 
reccered  in  her  lifetime.  ^^TZ'^T 

goods,  but  did  not  pay  for  them,  and  the  poods  came  to  her  husband's  hands,  and  the  cre- 
flitors  after  her  death  brought  a  bill  in  equity  against  the  husband,  to  which  he  demurred ;  the 
demurrer  was  over-ruled,  my  Lord  Chancellor  with  earnestness  saying,  he  would  change  the 
law  in  that  point.  1  Chan.  Ca.  295.  But  Qu.  For  where  a  man  married  a  woman  trader,  who 
died,  and  at  her  death  was  indebted  to  several  persons  for  wares  which  she  had  bought  of 
them,  and  which  were  by  her  in  tpecie  at  the  time  of  her  death,  and  came  to  the  hands  of  her 
husband  ;  on  a  bill  brought  against  him  that  he  may  either  pay  for  those  goods,  or  let  the  per- 
son have  them  again,  it  was  holden,  that  he  may  plead  that  he  ia  neither  executor  nor  aumi- 
nistrator  to  his  wife,  and  therefore  not  liable  to  her  debts,  and  that  all  her  goods  belong  to 
him  by  law.  Abr.  Ca.  Eo.  60.  [L3ut  Qu.  A  court  of  equity  cannot  make  the  husband  liable 
in  respect  of  the  fortune  ne  may  have  had  with  the  wife.  Earl  of  Thomond  v.  Earl  of  Suffolk, 
I  P.  Wms.  461.  Heard  v.  Stamibrd,  5  P.  Wms.  410.  Ca.  temp.  Talb.  1 73.  S.  C]  \\Sed  vide 
Ball  y.  Smith,  S  Freem.  251.  cent.  And  it  is  otherwise  as  to  property  of  the.  wife  as  adminis- 
tratrix coming  to  the  husband's  hands,  see  infrd.\\ 

If  baron  and-  feme  are  sued  on  the  wife's  bond,  entered  into  Sid.  557.  So  if 
by  the  feme  before  marriage,  and  judgment  is  had  thereupon,  husband  and 
and  the  wife  dies  before  execution,  yet  the  husband  is  liable ;  for  ^  1?^^  n^ht" 
'the  judgment  hath  altered  the  debt*  of  the  wife 

and  had  judgment,  the  husband  might  sue  out  execution  after  the  death  of  the  wife.  Cro.Car. 
208.    Sid.  537.    Salk.  116.  pi.  7.    Carth.415.  2  Ld.  Raym.  1050. 

If  there  be  judgment  in  debt  upon  a  bond  against  a  feme  Carth.  30. 

sole,  and  she  marry,  and  after  upon  two  scire  facias  against  the  2^"**"  w  . 

baron  and  feme,  and  nihiU  returned,  judgment  be  thereupon  had  igg.  g.c.  Ld. 

against  the  baron  and  feme,  and  so  it  rest  for  a  year  and  a  day,  Raym.  vo50. 

and  then  the  wife  dies,  a  scire  facias  will  lie  against  the  baron,  Com.  R.  32. 

to  shew  cause  why  execution  should  not  go  against  him  upon    j  ![•  l^^*  l 

the  first  judgment,  for  the  award  of  execution  was  absolute  against  415.8  C. 

the  baron  and  feme,  and  so  it  became  his  debt,  whereas  before  cited,  and* 

it  was  6nly  the  debt  of  the  wife.  allowed  to  be 

^  law. 

If  a  man  marries  an  administratrix  to  a  former  husband,  who  Cro.  Car.  603. 
in  her  widowhood  wasted  the  assets  of  her  intestate,  the  husband  King  v.  Hilton, 
is  liable  to  the  debts  of  the  intestate,  during  the  life  of  the  wife;  \^^\1^^ 
and  this  shall  be  deemed  a  devastavit  in  him.  cuton  and 

Jdnnnislrators,  and  Roll.  Abr.  351.  Moor,  761.  Cro.  Car.  208.  227.  458.  Sid.  357.  Note, — 
That  in  equity  the  creditors  of  the  first  husband  may  follow  the  assets  in  the  hands  of  a  second 
husband,  although  the  wife  be  dead.  Chan.  Ca.  80.  Vern. 309.  2  Vem.  61.118.  A,  married 
an  administratrix  to  her  former  husband,  to  a  share  of  whose  personal  estate  the  plaintiff  wad 
entitled,  the  administratrix  was  likewise  entitled  to  a  third ;  and  before  her  second  marriage 
had  wasted  great  part  of  the  estate,  and  then  died ;  and  a  bill  was  brought  against  her  husband 
to  have  an  account  of  the  estate,  and  a  satisfaction  for  his  share;  an  account  was  decreed  to 
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be  taken  of  what  estate  had  come  to  the  hands  of  the  administratrix  before  her  second  mar- 
riage, and  the  plaintiff  to  have  satisfaction  against  the  defendant  absolutely  for  so  much  as  came 
tohis  or  his  wife's  hands  after  marriage,  and  for  what  came  to  her  hands  before  her  second 
marriage,  to  have  satisfaction  against  the  defendant  so  far  as  he  had  any  estate  of  his  wife  s. 
1  Abr.Ca.  Eq.  60,  61. 

In  re  M* Wil-        II  If  an  executrix  marry,  and  she  and  her  husband,  on  being 
liams,  1  Schor    sued  by  a  creditor  in  equity,  admit  assets,  the  assets  become  a 
&  Lef.  172.       debt  due  from  the  husband,  and  may  be  proved  under  a  com- 
mission of  bankrupt  against  him. 
aarke  v.  A  woman  on  marriage  was  indebted  on  two  promissory  notes, 

Cobley,  2  Cox  and  the  husband  gave  his  bond  to  the  creditor,  who  gave  up 
^-  ^^^'  the  notes.     On  the  bond  being  put  in  suit,  the  husband  pleaded 

infancy.  The  Court  of  Chancery  ordered  the  notes  to  be  re- 
turned to  the  plaintiff,  and  ordered  the  defendant  not  to  plead 
the  statute  of  limitations  if  sued  upon  them,  or  any  plea  which  be 
could  not  have  pleaded  at  the  time  of  giving  the  bond ;  but  the 
court  would  not  order  the  immediate  payment  of  the  money. 
Mitcheson  v.  Where  an  action  is  brought  for  a  cause  of  action  arising  be- 
Hewson,  fore  the  marriage,  the  husband  and  wife  must  be  joined  as  de- 

Richa^d^rv^'  fendants ;  but  where  the  wife  rented  a  house  under  a  parol 
Hall,*i  Bro.^&  tenancy,  at  a  rent  payable  half-yearly,  and  she  married  in  the 
Bing!  50.  middle  of  a  half-year,  having  previously  given  notice  to  ouit  at 

the  end  of  the  half-year,  it  was  held  that  the  husband  could  not 
be  sued  in  assumpsit  for  her  use  and  occupation  before  the 
marriage.  |[ 

(G)  Where  she  alone  jlor  jointly  with  her  HusbandH 
shall  be  punished  for  a  Criminal  Offence  ;  and  where 
the  Husband  shall  be  answerable  for  what  she  does 
in  a  Civil  Action. 

Kelw.  31.  A  FEME  covert  is  so  much  favoured  in  respect  of  that  power 

S.P.C.26.*  ^^  and  authority  which  her  husband  hath  over  her,  that  she 
142.  H.P.C.    gi^gii  n^j  guffer  any  punishment  in  committing  a  bare  theft  ia 

U  (J     n*j  Ass.  wir  i»«  »iJ 

401.  HFitz.  company  with,  or  by  coercion  of,  her  husband. 
Corone,  1 60.  199.||  Hawk.  P.  C.  2.  She  shall  not  be  deemed  acceasory  to  a  felony  for  receiv- 
ing her  husband  who  has  been  guilty  of  it,  as  her  husband  shall  be  for  receiving  her.  3  Inst, 
loa.  H.  P.  C.  es.  2  Hawk.  451.—  [Nor  a  principal,  though  the  husband's  ofiencc  be  trenon  ; 
for  she  is  subpoiestate  viri,  and  bound  to  receive  him.  Neither  is  she  aflcctcd  by  receiving 
jointly  with  her  husband  any  other  offender.  1  Hale,  48.  For  she  cannot  be  admitted  as  a 
witness  to  discover,  even  collaterally,  her  husband's  guilt.  BrownL  47.  Dalt.  540.  1  llal^ 
501.  O.  B.  1785.  1  Hawk.  P.  C.  4.  note.]  ||See  Phillipps  on  Evid.  1.  74.  In  casw  of  personal 
violence  to  the  wife,  she  may  be  a  witness  against  her  husband.  Lord  Audle/s  Ca.  1  Sta.  In. 
595. ;  and  see  1  Ry.  &  Moo.  Ca.  552.|| 

Kelw.  51.  [This  exemption  extends  to  burglary,  and  seemingly  to  rob- 

^°H*^k  V'c  ^^y^  ^  ^^  offence  of  a  nature  certainly  not  more  heinous.  The 
4.  note."  HThe  ^^«ason  of  this  rule  is  said  to  be  "  because  the  wife  cannot  know- 
reason  above  "  what  property  her  husband  may  claim  in  the  goods  taken.** 
given  in  If  this  be  the  true  principle,  the  cases  of  burglary  and  robbery 

10  Mod.  63.  is  jjj.g  i^  some  measure  distinguishable,  for  in  burglary  the  al>- 
ffMtfnrffl^by  "'^"  ^^^^  ^^  presence  of  the  party  is  immaterial ;  but  in  robbery  pre- 
couiuel,  and     sence  is  an  essential  ingredient  to  the  crime,  and  affords  to  the 

wife 


(G)  Where  Wife  alone,  or  with  her  Husband,  punishable,  ^c.    7 1 1 

wiFe  an  opportunity  of  judging  in  what  soit  of  right  the  goods  seems  too  nar* 
are  taken.]  'ow.  Biack- 

«/(mr  states  the 
wife's  exemption  to  extend  to  all  civil  oflences  against  the  laws  of  society,  and  treats  her 
responsibility  in  case  of  murder,  treason,  and  the  like,  as  exceptions  in  respect  of  their 
heinousness,  as  maia  in  te,  and  so  also  does  Lord  Hale,  But  although  Blackstone  says  that 
this  doctrine  is  as  old  as  the  laws  of  the  Wett  Saxons,  it  does  not  seem  to  have  been  settled  in 
early  times;  for  Bracton,  lib.  iii.  c.  32.  §  9, 10-,  lays  down  the  contrary ;  and  so  does  the  author 
i  of  Pleta,  lib.  i.  c.  38.,  —  that  huftband  and  wife,  in  such  case,  are  both  guilty,  and  shall  both 
suffer  punishment ;  and  Lord  Hale  says,  **  and  so  it  hath  been  practised  by  some  judges,  but 
**  the  practice  has  obtained  that  if  the  husband  and  wife  commit  bui^Iary  and  larceny  toeether, 
*^  the  wife  shall  be  acquitted  and  the  hu:>band  only  convicted ; "  and  with  this  afrrees  the  old 
book  8  E.3.,  Corone  160.;  and  this  being  the  modern  practice,  and  in  favorem  viUe,  is  fittest 
to  be  followed.  1  Hawk.  P.C.  4.  note  (7).  Black.  Com.  4.  28.;  and  see  note  of  the  learned 
editor  of  the  1 6th  edition,  as  to  the  origin  of  the  exemption,  and  its  not  applying  to  mur- 
ders, &c.  or  misdemeanors.    And  Hale  P.  C.  45.|| 

yOn  an  indictment  for  disposing  of  forged  notes  it  was  ruled  Rex  v.Atkin 
that  a  woman  was  protected  by  being  the  wife  of  a  man  indicted,  son,  Russell 
who  disposed  of  them  in  her  presence,  and  with  whom  she  was  ^°        ^^' 
indicted. 

But  where  a  woman  was  indicted  for  falsely  swearing  herself  Rex  r.  Dicks, 
to  be  next  of  kin,  and  procuring  administration,  it  appears  to  * 78 1.  Russell 
have  been  held  by  all  the  judges  that  she  was  guilty  of  the  ^°    "•  i  • 
offence,  though  her  husband  was  present  when  she  took  the 
oath. 

And  so  where  a  wife,  by  her  husband's  order  and  procuration,  Rex  v.  Morris, 
but  in  his  absence,  knowingly  uttered  a  forged  order  and  certi-  ^^-  ^J?^^  ^'' 
ficate  for  payment  of  prize-money,  it  was  held  by  all  the  judges,  c^*^'-.q    ^' 
except  Dampier  absetiiem^  that  the  presumption  of  coercion  at  the 
time  of  uttering  did  not  arise,  as  the  husband  was  absent,  and 
that  the  wife  was  properly  convicted  of  the  uttering,  and  the 
husband  of  the  procuring ;  and  in  a  similar  case  Thompson  Baron 
thus  laid  down  the  law  on  the  subject :  The  law  out  of  tender-  Rex  v.  Hughes, 
ness  to  the  wife,  if  a  felony  be  committed  in  the  presence  of  her  *!??'•  ^"'^•on 
husband,  raises  a  presumption  ^r/ma^riV,  wad  prima  facie  only, 
as  is  clearly  laid  down  by  Lord  Hale  (H.  P.  C.  516.)9  that  it 
was  done  under   his  coercion;  but  it  is  absolutely  necessary 
that  the  husband  should  in  such  case  be  actually  present,  and 
taking  a  part  in  the  transaction.     The  coercion  must  be  at  the 
time  of  the  act  done  :  but  when  the  crime  has  been  completed  in 
his  absence,  no  subsequent  act  of  his  (although  it  might  possibly 
make  him  accessory  to  the  felony  of  the  wife;  can  be  referred  to 
what  was  done  in  his  absence. 

Where  the  husband  and  wife  were  found  guilty  by  the  jury^  Archer's  case, 
on  a  joint  charge  of  receiving  stolen  goods,  and  it  was  not  left  ^1'  *  **®^* 
to  the  jury  to  say  whether  the  wife  received  the  goods  in  the 
absence  of  the  husband,  the  judges  held  that  tlie  conviction 
could  not  be  supported.  || 

But  if  she  commit  a  theft  of  her  own  voluntary  act  (a),  or  by  H.  P.C.  es. 
the  bare  command  of  her  husband,  or  be  guilty  of  treason,  mur-  ^^alt.  104. 
der,  or  robbery,  in  company  with,  or  by  coercion  of  her  husband,  ?J,^'J;  P*-**®* 
she  IS  punishable  as  much  as  if  she  were  sole.  4  Black.  Com. 

29.  199.    Or  receive  stolen  goods  of  her  own  separate  act  without  the  privity  of  her  husband ; 
or  if  be,  knowing  thereof^  leave  the  house  and  forsake  her  company^  she  alone  shall  be  guilty 

Zz  4 
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as  accessory.  23  Ass.  40.  Dalt  157.;  for  the  coercion  which  is  supposed  to  be  conferred  by 
the  command  or  presence  of  the  husband  is  only  a  presumption  or  law,  and  like  other  pre- 
sumptions may  be  repelled.  1  Hale,  516.  And  though  the  husband  be  an  agent  in  the  trans- 
action, yet  if  he  be  ignorantly  so  by  the  artifice  of  the  wife,  she  alone  is  punishable.  Ham- 
mond's case.  Leach's  Cas.  554.]  (a)  But  she  is  not  guilty  of  felony  in  stealing  her  husband's 
goods*,  because  a  husband  and  wife  are  considered  but  as  one  person  in  law,  and  the  husband, 
by  endowing  his  wife  at  the  mnrriage  with  all  his  worldly  goods,  gives  her  a  kind  of  interest  in 
them,  for  which  cause  even  a  stranger  cannot  commit  larceny  in  taking  the  goods  of  the  hus- 
band by  the  delivery  of  the  wife,  as  he  nuiy  by  taking  away  the  wife  by  force  against  her  will. 
Hawk.  P.  C.  141.  ||But  the  stranger  is  liable  in  trespass.  1  Hale,  514.  EastP.  C.  558. 
And  if  the  wife  deliver  the  goods  to  B.  her  adulterer^  it  will  be  felony  in  him*  Dalt.C.  104. 
pi.  268,  269.;  and  see  Harrison's  case,  1  Leach,  47.|| 

[*  It  was  the  same  in  the  Roman  law,  which  gave  to  the  husband  in  such  a  case  the 
aciio  renim  amotarum  against  the  wife,  but  allowed  not  the  actio  furti  to  be  instituted 
against  her.] 

Rex  V.  Squire  ||Id  a  singular  case  of  murder,  however,  the  wife  was  held  not 
wt/jr.  1799.  to  be  jointly  responsible  with  the  husband.  Charles  Squire  and 
16^'^"  '"*  ^'f®  ^^^^  indicted  for  the  murder  of  the  husband's  appren- 

tice boy,  and  the  surgeon  gave  evidence  that,  on  opening  the 
boy,  he  found  that  the  boy  died  from  want  of  proper  nourish- 
ment, and  not  of  wounds,  though  he  had  been  cruelly  treated, 
both  by  the  husband  and  wife;  upon  which  Lawrence  J .  he\d9 
that  as  the  wife  was  servant  of  the  husband,  it  was  not  her  duty 
to  provide  the  boy  with  food,  though  if  the  husband  had  given 
her  food  for  the  boy,  and  she  had  withholden  it,  she  would  have 
been  guilty ;  and  that,  though  in  Jbro  conscientice  she  was  equally 
guilty  with  her  husband,  yet  in  law  she  could  not  be  said  to 
be  guilty  of  not  providing  the  apprentice  with  sufficient  food.|| 
9  Co.  71.  A  feme  coveit  generally  shall  answer  as  much  as,  if  she  were 

Hawk.  P.  C.  4.  sole,  for  any  offence  not  capital  against  the  common  law  or 
Tilr  Hob'^'gs  s^^^"^®(^)  5  ^"J  if  ^t  be  of  such  a  nature  that  it  may  be  committed 
Nov,  103.  ^y  ^^^  alone,  without  the  concurrence  of  the  husband,  she  may 
Savil,  25.  Cro.  be  punished  for  it  without  the  husband,  by  way  of  indictment, 
Jac.  482.  which  being  a  proceeding  grounded  merely  on  the  breach  of  the 

That'ihe^hus-  ^^^*  ^^^  husband  shall  not  be  included  in  it  for  any  offence  to 
band  is  not  '    which  he  is  no  way  privy. 

liable  to  pay  the  forfeiture  recovered  on  an  indictment  against  the  wife ;  and  therefore  qiutre^ 
whether  a  conviction  of  a  feme  covert  upon  an  indictment,  can  be  pleaded  to  an  information 
against  her  and  her  husband.  Hawk.  P.  C.  27.  (a)  She  cannot  be  indicted  for  barratry.  Roil. 
R.  39.  But  Qu.  Whether  she  may  be  indicted  for  forestalling?  Qu.  Sid. 410.  2Keb.  634. 
may  be  indicted  for  a  scold,  and  judgment  against  her  to  be  ducked ;  but  scolding  once  or 
twice  is  not  sufficient  to  constitute  this  offence,  which  lies  in  the  frequent  repetition  of  it  to 
the  disturbance  of  the  neighbourhood.  6  Mod.  213.  239.  A  feme  covert  may  be  guilty  of  a 
forcible  entry  by  entering  in  person,  and  maybe  imprisoned  for  it.  Hawk.  P.  U.  283.  Where 
the  husband  may  be  proceeded  against  for  the  recusancy  of  his  wife.  Vide  Hawk.  P.  C.  S5« 
Qu.  If  not  alone  ?  Hob.  96.  She  may  be  indicted  together  with  her  husband  for  keeping  a 
bawdy-house.  Hawk.  P.  C.  2.  If  a  woman  bring  a  malicious  appeal  for  the  death  of  her 
husband,  known  by  her  to  be  alive,  she  may  be  imprisoned  for  her  false  appeal  till  she  make 
fine  to  the  king,  and  her  husband  shall  go  at  large.  8  H.  4.  17.  Fitz  Coron.  73.  Bro.  Impri- 
sonment, 100.  [She  may  be  convicted  alone  under  i)  G.2.  c.  23  ,  for  selling  gin.  2  Stra..  M20. 
She  may  be  committed  for  disobeying  an  order  of  bastardy.    3  Burr.  1679.] 

Rex  V.  Hurrell,  U  If  a  feme  covert  is  indicted  for  stealing  out  of  a  lodging  room 
1  Ry.  &  Moo.  on  3  &  4  W.  &  M.  c.  9.  «  5.  the  room  may  be  described  as  let 
^    '  to  her^  if  that  is  the  fact,  and  the  husband  does  not  cohabit.) 

Skin.  3-18.  A  feme  covert  lent  20/.,  to  be  paid  at  20s.  by  the  week,  and 

pi.  17.  Barnet   i^;.  Qd.  interest;  the  borrower  paid  the  interest,  which  amounted. 

to 


(H)  How  far  Husband  bound  by  her  Contracts  for  Necessaries.  ^\3 

to  305.,  which  the  wife  exacted  and  received ;  and  this  appearing  andTomp- 
on  evidence,  in  an  action  brought  by  the  husband  for  the  money,  ^'"*' 
Holt  C.  J.,  ruled  it  to  l)e  an  usurious  contract  by  the  husband, 
sufficient  to  discharge  and  avoid  the  obligation  civiliter,  though 
not  sufficient  to  charge  the  husband  crttninaliter. 

If  the  wife  incur  the  forfeiture  of  a  penal  statute,  the  husband  Vide  Hawk. 
may  be  made  a  party  to  an  action  or  information  for  the  same,  ^*  ^-  '•  ^.^. 
as  he  may  be  generally  to  any  suit  for  a  cause  of  action  given  there"cited^^ 
by  his  wife,  and  shall  be  liable  to  answer  what  shall  be  recovered 
thereon. 

If  a  feme  covert,  pretending  herself  to  be  sole,  marries  a  sid.575.  Lev. 

second  husband,   he   shall   have   no   action  against  the  first,  247.  Shall  be ' 

because  this  action  is  founded  upon  the  communication   and  answerable  for 

contract  of  the  wife  (i),  which  will  not  bind  the  husband;  besides  » trespass  done 
« I  •    •    /•  1  ^y  i^er.  or  tor 

this  is  felony.  stenderous 

words  spoken  by  her.  Vide  2  H.  6. 2S.  Kelw.  61.  Roll.  Abr.  251.  Leon.  122.  Cro.  Car.  575, 
(b)  Where  the  husband  shall  be  bound  by  some  of  her  acts,  as  in  selling  goods,  receiving  money 
fur  him,  vide  the  next  head,  and  2  Inst.  713.  Sid.  1 14.  Cro.  Eliz.  245.  3  Leon.267.  Chanb 
Ca.  38.    6  Mod.  162.    Comb.  450.  Jenk.  R.  4.  23.    Ld.  Raym.  224. 

Several  goods  were  devised  to  A.*s  wife  for  life,  and  after  her  Vera.  14& 
decease  to  J.  5.  in  this  case,  though  A»  and  his  wife  were  parted, 
and  there  had  been  great  suits  for  alimony,  and  she,  during  the 
separation,  had  wasted  the  goods,  yet  the  Lord  Keeper  thought  it 
reasonable  that  the  husband  should  be  charged  for  this  conversion 
of  the  wife's,  A.*s  title  being  paramount  to  the  feme's. 

(H)  Of  her  Contracts  for  Necessaries,  and  how  far  the 
Husband  is  bound  by  such  Contracts. 

T  T  is  clear  that  a  husband  is  obliged  to  maintain  his  wife,  and  1 1  H.  6. 50. 

may  bylaw  be  compelled  to  find  her  necessaries,  as  meat,  ^i^^. Debt, 41. 
drink,   clothes,   physic,  ^c,  suitable  to  the  husband's   degree,  a[l6i   Lit 
estate,  or  circumstances :    it  seems  also  settled  that  the  wife  is  R.  307.  Hu'tt. 
not  to  be  her  own  carver,  and  that  she  hath  not  an  absolute  105.  Jenk.  R. 
power  of  binding  the  husband  by  any  contract  of  her's,  though  *•  ^^^^'  ^^• 
for  necessaries,  without  his  assent,  precedent  or  subsequent:  the   jq^'  jjq*  ^^ 
law  therefore  in  these  cases,  as  it  seems  established  by  usage  and  Mod.  128. 
practice,  is  to  leave  it  to  the  jury  to  find  whether  the  husband  2  Vent.  155. 
consented  or  not;  and  though  no  express  consent  or  agreement  Keb.69.80.87 
of  his  be  proved,  yet  if  it  appears  that  she  cohabited  with  her  Levf4*5.  ' 
husband  and   bought  necessaries  (a)  for  herself,  children,    or  Salk.  ue*.  lis. 
family,  the  husbaml  shall  be  chargeable,  and  the  jury  may  find,  pi*  10.  2  Ld. 
on  their  oaths,  that  they  came  to  the  husband's  use,  he  being  by  ?^™\  ^^^' 
law  obliged  to  provide  for  them  :   also  if  she  cohabits  with  her  ^  show.  283. 
husband,  and  is  ever  so  lewd,  he  shall  be  liable  for  her  neces-  Skin.  348. 
saries,  for  he  took  her  for  better  for  worse;   so  if  he  runs  away  pj.  17.  [iTerm 
from  her,  or  turns  her  away,  or  forces  her  by  cruelty  or  ill  usaire  „:  ^;  ^  ^" 

r  u*  u   /  T  u        11  1  -.  •        Black.  334. 

to  go  away  Irom  him ;   but  it  he  allows  her  a  separate  mam-  343  q^  Bank, 

tenance  (6),  or  prohibits  (c)  particular  persons  from  trusting  her.  Laws,  32.  3«. 

he  shall  not  be  liable  during  the  time  that  he  pays  such  separate  See  2  Bro. 

luaiutenance,   nor  for   necessaries   taken   up  of  lliose   persons  Chan.  R,  377. 

particularly 
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Fontbl.  Notes  particularly  prohibited ;  for  in  these  cases  no  consent,  but  ratlier 
on  Eq.  Tr.  ^jj^  contrary,  appears ;  but  a  general  warning  or  notice  in  the 
the  contract  in  Gazette^  or  other  newspaper,  not  to  trust  her,  is  not  a  sufficient 
such  case  will  prohibition.  Also  the  jury  are  to  determine  as  to  the  wife's 
not  avail,  it'       necessity,  the  husband's  degree  and  circumstances,  and  the  value 

made  under  ^f  ^jj^  things  sold  and  delivered,  and  give  a  verdict,  and  assess 
illegal  circum-    ,  ^      i-      i  '  o  ^ 

stances.  damages  accordingly. 

&  Stra.  1 122.    (b)  Or  if  she  goes  away  with  an  adulterer,  whether  the  tradesman  have  notice 
of  it  or  not.    1  Stra.  647.  706.    2  Stra.  875.     1  Salk.  119.    See  2  Black.  R.  1079.    (c)  But  if 
he  turns  away  his  wife  causelessly,  he  will  be  liable,  notwithstanding^  a  particular  prohibition. 
2  Stra.  1214.  —  Where  the  husb«ind  claimeth  to  be  discharged  from  liability  to  his  wife's  debts^ 
in  respect  of  her  having  a  separate  maintenance,  it  seemeth  that  it  must  be  a  provision  pro- 
ceeding from  himself,  and  not  from  a  third  person.  4  Burr.  2177.  ^Sed  vide  Liddlow  v.  Wilmot, 
2  Stark.  R.  86.  con/.||    The  modern  cases  with  respect  to  a  separate  maintenance  have  gone 
very  far :  for  it  hath  been  lately  adjudged,  that  the  wife  may  in  such  case  contract  and  be 
sued  as  a  feme  sole ;  that  she  continues  liable,  though  she  alien  or  exhaust  the  whole  of  the 
distinct  fund ;  that  the  husband  is  not  liable  even  for  necessaries ;  and  that  the  second  husband 
is  accountable  for  debts  contracted  during  the  state  of  separation  from  a  former.    Corbet  v. 
Poelmitz,  1  Term  R.  5.]     ||Ringstead  v.  Lady  Lanesborough,  and  Barwell  v.  Brooks,  Cook's 
B.  L.  28.  31.  in  opposition  to  two  former  cases.    2  Black.  1074.    Id.  1195.    But  the  old  law 
on  the  subject  is  now  re-established ;  and  it  is  settled  that  a  feme  covert,  thou^  separated 
from  her  husband,  and  having  a  separate  maintenance,  cannot  be  sued  for  necessanes,  althou^ 
the  husband,  by  reason  otthe  maintenance  allowed,  be  discharged  from  responsitnlity. 
Marshall  v.  Rutton,  8  Term  R.  547.    And  it  is  the  same  although  the  husband  be  domiciled 
and  resident  in  a  foreign  country.    Marsh  v.  Hutchinson,  2  Bos.  &  Pull.  226.    Boggett  v. 
Friar,  1 1  East,  301.    Farrer  v.  Granard,  1  New  R.  80.    Unless  in  case  of  the  wif)!  of  an  alien 
who  has  never  been  in  this  country.    Kay  v.  Duchess  de  Pienne,  3  Camp.  123.    De  Gaillon  v. 
L'Aigle,  1  Bos.  &  Pull.  557.    And  so  although  the  wife  be  divorced  h  merua  et  Moro,  still,  the 
relation  of  marriage  subsisting,  she  cannot  be  sued  as  a  feme  sole.  Lewis  v.  Lee,  5  Barn.  &  C. 
291.    Hookham  v.  Chambers,  3  Bro.  &  Bins.  92.    Fairthorne  v.  Blaquiere,  6  Maule  &S.  73. 
Ellah  V.  Leigh,  5  Term  R.  679.    But  if  the  nusband  be  banished  or  abjure  the  realm  for  life 
she  may  be  treated  as  a  feme  sole.    Belknap's  case,  Weyland's  case,  Co.  Litt.  133.   Wilmot's 
case.  Moor  R.  851.     Newsome  v.  Bowyer,  3  P.  Wms.  37.     Sparrow  v.  Carruthers,  dted 
2  Black.  R.  1 1 97.    Or  if  he  be  transport^  for  years.   Carroll  v.  Blencow,  4  Esp.  Ca.  27.    But 
qucBre^  Whether  she  can  be  so  treated  after  the  term  of  transportation  is  expired,  and  the  hus- 
band not  returned.    2  Bos.  &  Pull.  233.    Though  a  woman  has  held  herself  out  as  a  feme  sole, 
she  is  not  estopped  from  setting  up  coverture  as  a  defence.    Davenport  v.  Nelson,  4  Camp. 
26. ;  and  see  3  Camp.  593. || 

But  the  learning  on  this  head  will  be  best  explained  by  insert- 
ing the  celebrated  case  of  Scot  and  Munby^  with  my  Lord  Chief 
Baron  HaWs  argument  at  length. 
Manby  and  A  woman  departs  from  her  nusband  without  his  consent,  and 

Scot,  adjudged  during  her  absence  the  husband  prohibits  several  persons,  and 

*  uer-chaniber'  ^'"^"g  ^^^  ^^^^  ^'  ^*  ^  ^"""^^  ^^^  5  ^^^  after,  she  makes  a  request 

on  a  special  to  cohabit  again  with  her  husband,  and  he  refuseth  to  receive 

verdict,  by  her ;  and  yet  <7. 5.  sells  to  her  silk  and  velvet  to  the  value  of  40^. 

dght  judges;  which  is  found  suitable  to  the  degree  of  her  husband :  the  hus- 

rXr  band  shall  not  be  charged. 

one  of  the  eight,  agreed  with  the  three  if  there  had  been  no  special  prohibition ;  and  Bridge 
manC  J.  one  of  the  eight,  held,  that  admitting  otherwise,  viz.  tliat  the  husband  was  liable^yet 
he  might  make  such  special  prohibition  to  a  particular  person,  and  it  would  excuse  him.  1  Sid. 
109,  1 10,  &c.  and  1  Mod.  123.    1  Lev.  4,  5.    1  Keb.  69.  80.  &c.  S.  C. 

Lord  Chief  ^  1.  I  will  say  something  of  the  nature  of  contracts. 

Baron  Hfdf  s  g  j  ^jj|  apply  it  to  our  case,  in  consideration  of  the  verdict, 
areuroeut  m  :*  •    r        i 

theExche-       as  it  is  found. 

quer-chfuuber,       3.  I  will  shew  in  what  particulars  we  all  agree,  and  where  we 

in  the  case  of    differ,  and  so  state  the  question. 

Manby  v.Scot.  4^  j^ 
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4.  I  will  speak  to  the  question  as  it  shall  be  so  stated. 

1.  A  contract  is  the  consent  of  two  or  more,  whereby  to  bring 
in  an  obligation  of  one  to  the  other ;  and  the  parts  requisite 
to  such  a  contract,  are  1st,  parties;  2dly,  consent;  Sdly,  an 
obligation. 

1st,  It  is  requisite  that  the  parties  be  not  disabled  to  contract; 
and  as  to  that,  in  law  some  are  disabled  to  contract  quoad  hoc 
and  ex  partCy  as  an  infant,  non  compos^  SfC,  and  some  have  an  abr 
solute  disability ;  as  a  feme  covert,  who  can  no  way  in  our  law 
contract. 

2dly,  As  to  the  consent,  that  must  be  either  express,  or  im- 
plied ;  express  must  be  either  precedent,  concomitant,  or  sub- 
sequent;  implied  is  raised  by  law ;  as  where  a  man  is  made  bailifiv 
steward,  or  housekeeper,  a  general  authority  is  given  him ;  when 
goods  come  to  a  man's  use,  he  having  had  notice  of  the  contract ; 
It  is  an  assent  the  law  will  imply,  and  make  the  contract  oblige 
him ;  and  if  either  of  these  had  been  found  in  this  special  ver- 
dict, it  had  been  well;  for  then  there  had  been  fact  enough  for 
the  law  to  have  made  construction  upon.  There  is,  besides  all 
this,  evidence  of  a  consent  in  fact,  which  must  induce  a  jury,  if 
there  be  no  circumstances  against  it.  As  if  I  send  a  servant 
always  with  ready  money,  and  he  buys  upon  trust,  here  is  no 
evidence ;  but  if  I  usually  send  him  upon  trust,  and  where  he 
takes  up  goods  I  stand  to  his  bargain,  and  pay  for  them,  this  is 
evidence  that  I  would  have  all  the  world  trust  him  ;  and  this  a 
jury  may  apply  to  make  a  consent  to  any  particular  contract ;  but 
then  thev  must  find  the  assent  in  fact;  for  that  which  is  the  evi- 
dence  to  them  we  cannot  judge  upon. 

Sdly,  As  to  the  obligation,  it  is  necessary  that  this  be  upon  the 
party  consenting.  I  know  that  in  some  cases  the  obligation  of  a 
contract  may  be  transferred  by  way  of  concomitancy ;  as  to  the 
husband,  it  is  carried  with  the  chattels  and  person  of  the  wife ; 
and  it  lies  upon  the  heir  and  executor  when  they  have  assets ;  but 
for  a  man  to  be  originally  bound  by  a  contract,  it  is  necessary 
that  there  be  his  consent;  and  the  consent  of  no  other  person 
will  serve. 

2.  To  consider  what  is  in  the  verdict,  and  apply  what  has 
been  said  to  it:  I  find  in  it  no  assent  of  the  husband's  found,  nor 
any  authority  he  gave  his  wife,  but  only  matter  of  evidence.  I 
confess,  that  when  a  wife,  though  not  particularly  appointed, 
contracts  for  necessaries  for  herself,  her  family,  ber  husband,  or 
her  children,  this  is  great  evidence  to  a  jury  to  make  them  find 
the  assent  of  the  husband ;  for  it  cannot  be  reasonably  thought 
that  any  man  would  be  so  barbarous  as  to  deny  his  assent  to  have 
the  necessities  of  his  family  supplied ;  and  so  it  may  be  believed 
and  found  he  did  assent;  but  this  only  in  case  of  cohabitation; 
for  it  may  be  well  imagined,  that  when  a  wife  leaves  her  husband, 
that  he  may  refuse  to  supply  her ;  and  so  in  the  verdict,  this 
matter  of  evidence  is  answered,  by  finding,  that  she  departed  fi*om 
him  :  but  then  there  is  an  answer  on  the  other  side,  that  she  after- 
wards, and  before  this  contract,  desired  to  cohabit  with  him ; 

to 
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to  this  it  is  replied  again,  with  aflat  bar  to  any  evidence  that  can 
be  given  of  an  assent,  viz,  that  the  husband  did  expressly  pro- 
hibit those  tradesmen  to  trust  her:  the  judges,  in  their  directions 
to  a  jury,  direct  them  to  be  guided  by  such  evidence  of  an  assent 
when  nothing  appears  to  the  contrary ;  because  it  would  be  very 
hard  in  point  of  proof  to  shew  express  evidence  of  assent  to  every 
particular ;  but  when  there  is  an  express  prohibition  or  denial  of 
assent,  this  takes  off  all  the  circumstances  of  evidence  on  the 
other  side. 

3.  I  am  to  shew  in  what  points  we  all  agree,  and  where  we 
differ. 

1st,  We  all  agree  that  it  is  not  the  contract  of  the  wife's  to 
bind  her ;  for  in  our  law  she  hath  no  will,  nor  power  to  bind  her* 
self;  the  civil  law,  as  it  allows  her  a  property  distinct  from  the 
husband's,  so  it  gives  her  power  to  bind  herself  by  contract. 

2dly,  It  is  agreed  on  all  hands  the  wife  ought  to  be  main- 
tained ;  the  civil  law,*  though  it  allows  the  wife  a  separate  pro- 
perty, yet  the  husband  ougnt  to  maintain  her  out  of  her  dower: 
it  is  more  necessary  for  the  common  law  that  takes  away  all 
property  from  her  to  make  provision  for  her  subsistence,  else 
that  which  we  pretend  to  be  the  most  reasonable  and  provident 
law  in  the  world,  would  be  the  most  barbarous ;  but  in  this  we 
differ.  It  is  said  by  those  who  argue  that  the  husbaud  should 
be  charged,  that  she  may  be  maintained  by  a  power  the  law  gives 
her  to  charge  her  husband  by  way  of  contract,  which  is  altogether 
denied  by  us. 

Sdly,  We  all  agree  that  when  the  wife  contracts  for  the  neces- 
saries of  her  husband,  children,  or  family,  that  this  shall  not 
charge  him  by  any  inherent  power  in  the  wife,  but  by  a  rea- 
sonable and  implicit  assent,  which  must  be  found  by  a  jury,  but 
we  differ  in  the  charging  him ;  when  she  contracts  for  die  supply 
of  her  own  necessities,  we  say  it  is  not  by  a  power  she  has,  but 
there  must  be  his  consent,  either  express  or  implied.  Secondly, 
We  confess,  that  in  case  of  cohabitation,  there  is  great  evidence 
of  his  assent,  till  the  contrary  appears ;  but  it  is  not  so  binding  as 
will  amount  to  a  presumption.  Thirdly,  Therefore  we  say  it  must 
be  found  by  the  jury.  Fourthly,  That  it  is  countermandable  by 
prohibition,  where  it  is  said  on  the  other  side,  and  must  be  main- 
tained, else  they  can  make  nothing  of  the  case,  that  there  is  in  the 
wife,  upon  the  intermarriage,  an  original,  inherent,  primogenial, 
and  uncountermandable  power  to  charge  the  husband  ror  her 
necessities,  which  the  husband  can  no  ways  repeal,  though  there 
be  no  cohabitation  or  consent,  but  an  express  prohibition,  and 
this  is  the  true  state  of  the  question  betwixt  us ;  if  there  be  such 
a  power  in  the  wife  or  no,  independent  upon  any  consent  of  the 
husband's;    I  shall  consider, 

1st,  If  there  be  such  a  power  during  cohabitation  ?  2dly,  If 
for  necessaries  ?  and  here  I  shall  make  a  second  question.  If 
there  be  such  a  finding  of  necessaries  as  is  requisite  in  a  verdict? 
Sdly,  If  the  departure  make  nothing  in  the  case  ?  4tiily,  Ad- 
mitting all  this,  whether  it  be  countermandable  quoad  one  roan  ? 

1st.  I 
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1st,  I  shall  hold  there  is  no  such  power  m  the  wife;  my  rea« 
sons  are, 

1st,  By  the  law  of  God,  of  nature,  of  reason,  and  by  the  com- 
mon law,  the  will  of  the  wife  is  subject  to  the  will  of  the  husband; 
and  therefore  an  indictment  for  being  a  joint-receiver  with  her 
husband  was  holden  ill ;  but  if  the  law  were  with  those  who 
argue  on  the  other  side,  this  would  be  inverted,  and  the  will  of 
the  husband  would  be  subject  to  the  will  of  the  wife. 

2dly,  Because  no  man  can  be  originally  bound  in  a  contract, 
but  by  his  own  consent. 

Sdly,  To  prove  the  law  on  their  side  lies  upon  them,  which 
they  have  not,  nor  any  ways  can  do,  (there  being  but  one  sem- 
blance of  an  authority  they  can  allege,  which  is  11  H.  6.,  which 
is  the  opinion  of  Judge  Martin^  and  must  be  intended  by  way 
of  evidence;)  but  they  say,  they  prove  it  by  reason  and  incon- 
venience. 

1.  I  answer,  ArgumeTilum  ab  inconvenienti  will  not  change  or 
alter  the  law  when  it  appears  to  be  so ;  but  it  is  only  to  prove 
and  interpret  the  law  when  we  are  in  doubt  whether  it  be  so 
or  no. 

2dly,  I  answer.  The  inconvenience  of  the  other  side  out- 
weighs, and  is  far  greater,  for  it  will  bring  into  the  law  a  mani- 
fold incertainty. 

1.  What  things  are  necessary,  what  kind  of  necessity,  and 
when  and  how  often  this  necessity  may  happen;  as  if  the  hus- 
band should  give  the  wife  clothes,  and  she  give  them  away  the 
next  day,  she  is  in  as  much  necessity  the  next  day  as  she  was 
before,  and  quicquid  necessiias  cogit  debetur, 

Sdly,  There  would  be  great  uncertainty  which  way  she  should 
supply  her  necessities;  as  this  way,  1.  Of  taking  up  goods,  and 
if  she  can  find  no  credit  with  the  mercer,  but  has  the  usurer  for 
her  friend,  then  the  law  sure  that  provides  against  her  necessities 
will  give  her  leave  to  take  up  money ;  and  it  that  fails,  it  is  rea- 
sonable that  she  should  sell  goods ;  for  the  two  other  ways  fail- 
ing, the  law  will  not  let  her  perish ;  if  there  were  no  goods,  then 
it  were  as  reasonable  she  might  receive  rents,  which  would  be 
against  Sir  Paul  Tracey  and  Duttotis  case,  Cro.  Jac.  621. ;  and  if 
there  were  none  such,  she  might  raise  money  upon  the  demise  of 
the  land  ;  if  the  law  will  give  way  to  her  necessities  in  the  first 
case,  it  must  yield  in  all  the  rest,  for  the  case  may  else  be  so  that 
the  provision  of  law  would  be  defective :  but  I  hold,  that  in  none 
of  these  cases  the  wife  can  provide  for  herself;  but  say,  there 
must  be  a  trust  somewhere ;  as  a  father  is  bound  by  the  law  of 
nature  to  provide  for  his  son,  and  the  son  is  bound  to  provide 
for  the  father,  but  the  law  will  not  give  the  one  leave  to  oblige 
the  other  by  way  of  contract;  because  the  law  supposes  that 
they  will  not  be  so  unnatural,  and  intrusts  them  with  it,  viz.  be- 
fore the  43  Eliz.  for  the  poor.  If  this  trust  must  be  some- 
where, the  husband  knows  best  how  to  manage  affairs,  and  so 
is  fitter  to  be  intrusted  by  the  law  than  anybody  else :  I  add,  that 

although 
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although  the  law  will  not  presume  so  much  ill  as  that  a  husband 
should  not  provide  for  his  wife's  necessities,  yet  there  is  a  severe 
obligation  on  him,  not  only  to  supply  her  in  case  of  exigencies 
and  extreme  necessity  but  according  to  conveniency;  but  the  law 
has  not  made  her  her  own  judge,  but  provided  her  a  judicature 
sufficient  to  reform  the  close-handedness  of  her  husband :  where 
she  is  driven  to  an  extreme  necessity  and  want  of  subsistence,  the 
law  has  appointed  a  judge  to  compel  the  husband  to  supply  her, 
I  mean  the  Chancellor ;  for,  upon  a  stipplicavit  he  may  be  bound 
to  the  peace,  and  bene  et  honeste  tractare ;  which  I  hold  not  to  be 
understood  only  that  he  must  use  her  gently,  and  forbear  beat- 
ing her,  but  that  he  must  supply  her  exigencies.  Then,  for  her 
conveniences,  the  law  has  appointed  the  bishops'  courts.  And 
whereas  it  is  said,  that  this  is  nottlie  common  law,  I  answer,  that 
they  are  jurisdictions  appointed  by  the  common  law ;  and  though 
their  coercion  and  proceedings  are  afler  another  law,  yet  their 
derivation,  as  to  their  use  here,  was  from  the  common  law ;  and 
concerning  the  amplitude  of  their  power,  which  is  said  not  to  be 
able  to  administer  a  remedy  sufficient  for  this  disease,  I  say,  as 
it  is  aided  by  the  brachium  seculare^  the  power  of  it  falls  as  severely 
upon  them  that  disobey  it  03  the  common  law  can  use  when 
men  will  not  pay  their  debts;  for  they  may  excommunicatCi 
and  upon  that  follows  imprisonment,  and  a  dbability  to  sue  any 
action. 

The  second  objection  made  on  the  other  side,  by  comparing 
the  case  of  a  feme  covert  with  the  case  of  an  infant ;  but  I  answer, 
an  infant  is  disabled  only  quoad  hocy  and  may  oblige  himself  for 
necessaries;  but  here  the  wife  would  bind  her  husband  also ;  in  the 
case  of  an  infant  there  is  nobody  intrusted  by  the  law  to  provide 
for  him  (for  guardian  in  socage  is  only  where  there  is  land)  im- 
mediately, and  therefore  he  must  do  it  himself;  whereas,  the 
husband  is  intrusted  for  the  wife ;  so  the  cases  are  not  parallel. 

ddly,  It  is  objected  that  it  comes  to  the  use  of  the  husband;  I 
answer,  it  would  then  bind  the  husband  in  superfluities,  which 
may  so  come  to  his  use ;  which  how  inconvenient,  I  leave  any 
man  to  judge. 

.  4thly,  It  is  objected,  that  the  husband  is  bound  by  the  wrongs 
of  his  wife,  and  may  be  charged  in  trover  and  conversion  upon 
her  act;  I  say,  that  in  case  01  a  wrong  she  binds  herself,  for  she 
must  be  joined  in  the  action,  and  so  she  will  be  more  careful  not 
to  subject  herself,  than  when  the  husband  is  charged  alone;  but 
I  hold,  that  in  this  case  no  trover  and  convexision  lies ;  for  the 
delivery  of  the  party,  knowing  the  fact,  and  intending  asale  and 
contract,  translates  the  property  at  the  peril  of  him  that  delivers 
them.  If  a  man  knows  one  to  be  an  infant,  and  sells  him  goods, 
it  is  at  his  peril ;  for  if  they  be  not  necessaries,  he  shall  never 
charge  the  infant  for  the  conversion:  and  so  of  a  feme-covert,  if 
there  be  no  consent  of  the  husband ;  for  it  has  been  holden,  that 
what  the  wife  eats  or  wears  comes  to  the  use  of  the  husband,  and 
will  maintain  a  conversion ;  and  if  the  law  should  not  be  taken 
thus,  we  should  let  in  a  flood  of  inconveniences,  which  would 

make 
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make  all  those  disabilities  the  law  has  raised  for  the  protection 
of  infants  and  feme-coverts,  mere  words  and  of  no  effect. 

2dly9  I  shall  lay  no  stress  upon  the  imperfect  finding  of  the 
verdict,  lest  it  might  be  said  that  that  was  the  reason  of  the  judg- 
ment ;  but  only  name  some  particulars  wherein  it  seems  to  be 
imperfect.  1.  They  should  have  found  what  the  stuffs  were; 
for  it  hath  been  adjudged,  that  velvets  were  not  necessary  for  an 
infant;  they  ought  to  have  found  the  circumstances  of  the  ne« 
oessity ;  as  where  manslaughter  is  committed  se  defetidendOf  or  in 
execution  of  an  office ;  they  should  have  set  forUi  of  what  kind 
the  necessity  was,  as  there  is  a  necessity  of  clothes,  of  meat,  of 
medicine,  and  of  habitation ;  they  have  found  that  these  goods 
were  necessary  and  convenient  for  his  degree,  they  should  have 
said  also  for  his  estate ;  for  a  high  degree  may  have  a  low  estate, 
and  then  the  wife  cannot  expect  to  be  maintained  according  to 
the  height  of  her  husband's  degree ;  but  I  lay  no  hold  on  these 
defects  in  the  verdict. 

3dly,  Upon  her  departure  all  evidence  of  any  obligation  of  the 
husband  to  maintain  her  ceases ;  it  would  else  be  very  unreason- 
able ;  for  whilst  they  are  both  in  one  house,  the  same  provision 
will  serve  for  both.  In  case  of  a  bailiff*,  if  he  goes  away,  no 
contract  of  his  will  bind  the  master,  though  he  had  no  express 
discharge ;  and  here  we  must  presume  some  unreasonable  cause 
of  her  departure ;  for  a  wife  in  no  case  ought  to  do  it,  and  she 
might  have  had  alimony  without  any  separation.  Moor,  874. 

4thly,  Admitting  all  this,  I  hold  that  the  prohibition  here  takes 
away  all  presumption  of  any  consent  of  the  husband  to  the  con- 
tract, either  express  or  implied ;  and  though  the  wife  should  be 
allowed  such  a  power  to  charge  her  husband  as  is  affirmed  on  the 
other  side,  yet  it  may  be  discharged  as  to  one  particular  man,  by 
the  prohibition  and  countermand  of  the  husband;  it  would  be  a 
vei*y  hard  case  else ;  for  she  may  make  him  liable  to  the  greatest 
enemy  he  had  in  the  world.  12  £.  4.  18.  The  king  may  grant 
to  «7.  5.  to  be  exempt  of  juries ;  but  if  he  grants  it  to  a  whole 
county,  hundred,  or  township,  the  grant  is  void ;  and  by  this 
prohibition  of  the  husband  here  is  no  discharge  of  the  whole 
power,  but  only  it  is  taken  of  those  particular  persons.  If  a 
man  enters  into  an  obligation  not  to  use  his  trade,  it  is  against 
law,  and  void ;  but  if  it  be  not  to  set  up  his  trade  in  such  a  street 
or  town,  it  is  good. 

Note :  He  added,  that  as  to  charging  the  husband  by  way  of 
evidence,  which  he  had  restrained  to  cohabitation,  he  said,  the 
law  is  the  same  where  the  husband  departs  from  the  wife ;  as 
upon  going  beyond  sea,  4l'c. 

II  In  the  case  of  Manby  v.  Scotj  suprdj  the  wife  departed  with-  Harris  r. 
out  the  husband's  consent  (a) ;  but  if  the  husband,  without  justifi-  ^^"""V 
able  cause,  turn  her  out  of  doors,  he  cannot  avoid  his  liability  for  fJ^if^^Qi^^]^ 
necessaries  supplied  to  her,  either  by  a  general  advertisement  to  (^qj  ^^^b  not 
tradesmen  not  to  trust  her,  or  by  a  particular  notice  to  an  indi-  assent  to  the 
vidual ;  for  when  he  turns  her  out,  be  sends  her  with  credit  for  wife  leaving 

her  reasonable  expenses.  living^'li^aSie, 

•   it 


7^  BAJE10¥  MiH^EMB^ 


it  Beems  he  cannot  be  made  liable  to  her  dcbu^nltfi^agh  •  sli^iBiyF  ^bftvif  l(Miliid»  mymmmmce 
of  a  deed  previously  made^  by  which  tliey  hadagiteed  to  sepaMte.  UttnUof  v*  Miucqdii  of 
Westmeath,  6  Barn.  8c  C.  200.;  und  see  Westmcath  v.  Westineuth,  1  Dow.  P..Ci.^«  fiecv 

sEsn.Ca.  251,  And  if  the  wife'te  situation  is  rendered  unsafe  by  Ms  cruelty 
BouJton  V.        i^nj  yj  treatment,  it  is  equivalent  to  turning  her  out  of  doors*  ^ 

1  Sel.  N.P.  264.    J  E«p.  Ca.  44i, 

Aldisv.  Lord  EUenbarougk  decided  in  one  case^  that  if  a  man,  by 

f  ^?""^N  P  ^^'"S^'^S  another  woman  under  his  rooii  vendaittd  it  unfit  £ir  his 
^63.;^ and  see  ^^^^'^  residence,  ite  waa  liablci.fev  ii0nss8rie»''oii*  bH*  letfifHg 

a  Stark.  87.      him.  ' 

Horwoodv.  But  it  was  afterwards  held  by  the  Court  of  Common' Pleas,  ffiat 

^^^^3  DO  ill  treatment  short  of  personal  violence,  or  such  conduct  ^s 

*    to  induce  a  fear  of  it,  wocdd  entitle  a  stronger  to  sue'tbe  hus- 
band for  necessaries  furnished  the  wife  on  her  leaving  him. 
Houleaton  v  ^^  ^^^  J'*'7  decide  that  the  wife  had  reasonable  ground  to 

Smith,  3  Bing.   apprehend  personal  violence,  the  husband  is  liable.        *  ^ 

27.,  where  the  case  in  3  Tauat.  490.  was  disapproved  by  the  court.  If  the  \nte  were  justified 
in  leaving  him,  he  cann#t  dflteraiine  hia  liability  by  marely  nquattiajf  her  to  return.  En^ery 
v.  £mery,  i  Young  &  J.  501.  If  the  wife  lives  separate,  it  lies  on  the  U^^iftanm  Siaaspttosheav^ 
that  the  separation  was  such  as  to  justify  her  Dividing  her  husband  for  necessariesr.  Mvm- 
waring  v.  Leskel,  1  Moo.  ft  M.  18.  .  . .      ., 

Liddlow  v.  If  the  wife,  living  separate  from  her  husband,  without  aay 

sStork^C  86  •  ^^"'^  ^^  ^^^  own,  has  funds  at  her  command,  the  ques(iop  is, 
and  see  Clif.  '  whether  they  are  adequate  to  her  support;  if  they  j^e,  (whethepr 
ford  V.  Laton,  derived  from  the  husband  or  not,)  that  circuu^stance  repej^ 
1  Moo.  ft  M.  all  idea  of  an  implied  credit  from  the  husbandj  and  iiQ  is  not 
^^^'  responsible  for  her  debts. 

1  Stra.  647.  If  the  wife  leave  the  husband  and  commit  adultery,  be  is  aol 

2Stra.707.  liable  to  provide  her  necessaries ;  but  if  he  voluntarily  pardoti 
Hancock  ^^^  ^^^  ^^^^  ^^^  back,  he  becomes  again  liable. 

6  Term  R.  605.    Harris  v.  Morris,  suprL    See  Rex  v.  Flintam,  1  Barn,  ft  A  dpi.  297* 
Norton  v.  And  though,  in  general^  her  adultery  discharges  the  husband^ 

*^*?"]  *  ^^*'  yet  if  the  husband  leave  her  in  possession  of  his  house  with  hav 
ft  PuU.S26.      adulterer,  with  children  bearing  his  name,. he  will  be  liable  fet 

necessaries  furnished  under  such  circumstances  to  the  wife  and 
children ;  for  the  suffering  her  to  repiain  io  the  bouse,  enables 
her  to  procure  credit* 
Robinson  v.  '^  ^  ™^"  cohabits  with  a  woman,  holding  her  out  as  hia  wife, 

Nation,  ^^  ^^  liable  for  her  debts  as  if  she  were  his  wife«|| 

1  Camp.  R.  245.    Munro  v.  De  Chemant,  4  Camp.  215. 

But  if  a  wo-  Since  the  resolution  io  Manb^  v«  Seott^  there  have  been  several 
man  takes  up  cases  in  which  tradesmen  haite  recovered  in  actions  brought 
goods,  and  against  the  husband  for  goods  delivered  the  wtfe^  and  in  alt 
before  thevare  ^^^  cases  the  judges  have  laid  down  the  distinction  of  an  im« 
made  into  P^'^^  promise,  and  directed-  it  as  a  sufficient  foundation  to  ehhrge 
clothes,  the  the  husband;  and  in  their  directions,  have  shewn aa  itnieh  favour 
husband  shall  as  possible  to  such  tradesmen  as  intrusted  her  ell  the  credit 
^^n^because  ^^  husband,  and  were  in  no  combination  with  the  wife  to 
they  never        charge  him. 

came  to  bis  use;  iecui^  if  made  up  and  worn  aod  then  pmiviied.    Sdk.lis.  pi.  lo.     Ifsh^ 

pawns 


(H)  Him  far  Husband  bound  by  her  Contracts  for  Necessaries.  721 


Bwni 
Ifhinb 


a     - 


herdothei,  and  borrovt  money  to  redeem  them,  hadband  not  liable,    s  Show.  283. 

f  hinband  and  wife  by  agreement  live  separate,  and  she  has  a  separate  roaintenancey  it  will  be 

*'  '-«  presumed  that  those  who  deal  with  her  trust  her  on  her  own  credit.   Salk.  116.  pi.  6.    Ld. 

•'    ^«  Rayiii.444.   Sid.lS4.   IS  Mod.  945.   6  Mod.  171.    FtdSr  Skin.848.  pL  18.  Waroine  atrades- 

. .  «   ttum's  senrant  not  to  trust  her,  sufficient  warning  to  the  master,  fialk.  1 18.  pi.  lO.  S  Ld.Rayro. 

1006.    A  tradesman  who  sold  lace  and  silver  fringes  for  a  petticoat  ana  side-saddle,  which 

•moontad  to  9U^  and  all  within  four  months,  to  the  wife  of  a  serjeant  at  law,  afterwards  a 

*  -»  -  •*  ^  ju4s^  recovered  against  him.    Morton  v.  Withens^  Skin. 848. 

-    ' .  •'1.1      I  As  the  husband's  liability  is  ^rounded  on  an  implied  au-> 

•  •«  ^  4  M  tbority  to  the  wife  to  oootraot  the  debt,  it  is  removed  where  the 

circomstances  rebut  the  presumption  of  auch  an  authority.    Co- 
.  ;....,  habitation  raises  a  presumption  of  the  husband's  assent  and 
authority  to  contract  debts  tor  necessaries.    In  considering  the 

Question  of  authority,  the  estate  and  d^ree  of  the  parties  is  a 
t  snbgect  for  consideration ;  and  so  also  is  the  nature  of  the 
articles.    The  questioui  what  are  and  are  not  necessaries,  ac- 
cording to  the  degree  and  estate  of  the  parties,  is  a  question  for 
die  jury.     If  there  are  any  circumstances  to  shew  an  assent  by 
'J  ^'^    the  husband,  it  is  a  question  for  the  jury,  whether  the  debt  was 
'**  "^^    contracted  under  his  assent,  or  not ;  but  if  there  is  no  evidence 
' .  '  [;.    of  assent,  the  plaintiff  will  be  nonsuited.    If  the  goods  are  not 
necessaries,  the  burden  of  shewing  an  assent  by  the  husband  lies 
.  ^     on  the  plaintiff. 

The  plainti£^  a  jeweller,  in  the  course  of  two  years,  de-  Montague  v. 
livered  jewellery  to  the  wife  of  defendant,  to  the  value  of  83/ ,  Benedict, 
the  defendant  being  a  special  pleader,    living    in  a  ready-  ^^^^' 
furnished  house  at  200/.  rent,  and  keeping  no  man  servant, 
having  received  less  than  40002.  fortune  with  his  wife^  and  she 
having  had  jewellery  on  her  marria^  sufficient  for  her  con- 
'^      ditton ;  it  appeared  that  the  wife  had  never  worn  any  of  the 
articles  in  the  presence  of  the  defendant,  and  that  the  plaintiff, 
-'  "'        on  calling  for  payment,  had  always  asked  for  the  wife,  and  not 
•    -  ^'^       for  the  defendant;  the  court  held,  that  the  articles  could  not  be 
. .  .ji  \**       considered  necessaries,  and  that  there  was  no  evidence  in  the 
,,.   »   '       circumstances,  to  go  to  a  jury,  of  an  assent  by  the  husband  to 
..,  ^> '       the  contract;  and  consequently  the  plaintiff  was  nonsuited. 
..nV- '^  If  the  husband  and  wife  are  not  cohabiting,  the  husband,  in  Waithmair  v. 

^i^^-^        general,  is  only  liable  for  necessaries  supplied  her;  but  even  Wakefield, 
where  thev  are  parted,  if  the  husband  sees  the  goods  supplied  to  n^^' 
1:  ''        her,  and  does  not  have  them  returned,  he  adopts  her  act  and 
^  i .:.;  renders  himself  answerable. 

And  if  a  husband  permits  his  wife  to  assume  a  style  and  ap-  Hunt  v.  De 
pearance  in  life  above  her  real  station,  he  is  liable  for  necessaries  Bla^uiere, 
i^    ,v  suitable  to  such  apparent  condition;  but  if  a  tradesman,  in  such  ^  Bing.55o. 

^^  case,  neglect  to  make  proper  enquiries,  by  which  he  might  have 

'  ascertained  the  real  situation  of  the  parties,  he  cannot  claim  of 

the  husband  for  any  thing  beyond  necessaries  suitable  to  their 
real  condition. 
^  /^  •  And  if  a  tradesman  has  notice  of  circumstances  which  rebut 

any  assent  to  the  wife's  contracting  the  debt,  he  cannot  come  Holtv.Brien, 
upon  the  husband  even  for  necessaries.  Thus,  where  the  trades-  ^  Bam.  &  A. 
man  had  notice  of  the  husband  making  the  wife  an  allowance  for  ^^^' 
Vol.  I.  S  A  the 
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the  supply  of  herself  and  famiiy  with  neeoisamy  dnmg 
porary  absence ;  it  was  held,  tha:t  he  must  be  considefed  a» 
trusting  the  wife  alone. 
Bentley  v.  And  where  the  goods  are  BOt  Decessaries»  aod  it  i^ip^ara  frcMi^ 

Griffin,  circnnistances,  such  as  debiting  the  M'ife  in  the  tradesman's  books, 

McTca^fe  vf^  ^^^  acceptance  of  bills,  or  giving  a  note  for  the  goods,  <^r.,  thilt 
Shaw,  9  Camp,  the  credit  was  given  to  the  wife  only,  the  husband  wiU  not  be 
R.  22.  liable,  although  he  may  be  living  with  his  wife; 

And  whether  the  credit  in  sueh  case  be  given  •tatfae-wife^o^ 
to  the  husband,  id  a  (question  of  fact  for  the  ji!iry. 
Peters  v.  An-        Where  a  wife  carried  on  business  on  her  own  account  durinff 
dereon,  3  Bing,  ^^e  imprisonment  of  her  husband,  and  he  returned  to  live  with 
^^'  her  after  his  dischlEirge;  it  was  he(d,<that  be  wttsliaUeferarlioles 

furnished  in  this  business  with  his  knowledge  lafter  his  TetoTrr, 
though  the  invoices  and  receipts  were  in  the  name  of  the  Wife^ 
and  ^he  was  rated  to  and  paid  the  poor's  andiiaviBg  rates. 
Seaton  v.  And  if  the  husband  supply  his  wife  with  necessaries,  be>s8  mk 

Benedict,  liable  for  debts  contracted  by  her  without  his  previous  authority 
6  Bing.  2S.       ^^  subsequent  assent.  H 

Salk.  US.  An  ordinary  working  man  married  a  woman  of  the  like  con- 

pi.  ii.  Ruled  dition,  and  alter  cohabitation  for  some  time,  the  husband  left 
on  evidence,     jj^j.^  ^jjj  during  his  absence  the  wife  worked ;  and  this  action 

being  brought  for  her  diet,  it  was  holden,  that  the  money  she 

earned  should  go  to  keep  her. 
Vern.  71.  [At  If  the  wife,  whilst  she  lives  separate  from  her  husband,  and 
law  a  wife  hath  a  separate  maintenance,  buys  goods  of  tradesmen  who 
he"*!!^'  b°  d  ^"^^  ^^  ^^^  separation  and  maintenance,  they  cannot  sue  the 
liable  for  mo-  executors  of  the  husband  in  Chancery  for  these  goods;  neither 
ney  borrowed,    Will  equity  give  the  executors  any  relief,  because  they  hafve  a 

though  lent       very  good  defence  at  law. 
and  applied 

for  the  buying  of  necesBaries.  1  Salk.  3S7.  But  In  eauitv  the  creditor  will  be]  'allowed  (o 
stand  in  the  place  of  the  tradesman,  and  to  have  sadsfacUon  as  fiu*  as  they  could  if  they  had 
been  plaintins.  Preced.  ii^  Chan.  502.  i  P.  Wms.  482.  Where  equity  mil  decree  a  wife  a 
separate  maintenance,  vide  Abr.  Eq.  68.  [There  eettainly  are  cwea  wneie  equily  lias  decrp^d 
idimony  to  the  wife;  but  whether  the  decrees  proceeded  upon  a  previous  dirorce  ip  th&£cdLe> 
siastical  Court,  or  upon  an  aarcement  between  the  parties,  in  many  cases  doth  not  appear. 
Lasbrook  t.  Tyler,  l  Chan.  R.  24.  Ashton  v.  Ashton,  Id.  87.  Russell  t.  BodwOi,  Id,  99. 
Whorewood  t.  Whorewood,  Id.  lis.  1  Chan.  Ca.«50.  But  it  Isobaerfaliie,  that att  tlitte 
oues,  except  that  of  Lasbrook  y.  Tyler,  were  during  the  tunes  of  the  trouble^,  when  conmb- 
sioners  were  appointed,  to  whom  joriadictioQ  was  axprcmly  ffTen,  and  whose  decrees  were 
holden  to  he  eonfirmed  by  the  act  for  the  confirmation  of  judicial  proceedings,  i  Chan.  R. 
lis.  In  Nichols  V.  Dan?ers,  2  Vern.  761.,  proceeding  had  been  had  against  the husbtendt  as 
appears  fi*oin  the  registrar's  book  (though  not  noticed  in  Mr.  Vernon's  report),  inutile  iBodhen- 
astical  Court,  propter  sanjUiamf  and  ia.Oxeaden  w*  Onetfdeo^  it  (mfiears  irom  GiHtert's  rw>t 
of  it,  that  there  had  actually  been  a  divorce  propter  stevitiam  ;  and  in  Angier  v,  Angier,  Gilb. 
£c|.  R.  172.  there  was  an  agreement.  But  in  Williams  v.  Callow,  2  Vern.  752.,  the  court  cer- 
tainly does  appear  to  have  decreed  the  wife  a  separate  maintenance  out  of  a  trust  fhod,  on 
account  of  the  cruelty  and  ill-behaviour  of  the  husband,  though  there  was  ik>.  effidaooi  a£  a 
divorce  or  agreement  that  the  fund  in  dispnte  tbQnh|  /be  so- applied..  4^  ^  W^tkynt.T. 
Watkvns,  2  Atk.  96.,  the  husband  havine  quitted  the  kingdom,  L^rd  Hardwicke  decre^  tpe 
wife  the  interest  of  a  trust-fund,  till  he  soould  return  and  maintain  her  as  he  ought.  Tet  In 
Head  v.  Head,  s  Atk.  547.,  Lord  Hardwicke  observes,  that  he  could'fiHd  no  decree  to  compel  a 
husband  to  pay  a  separate  maintenance  to  his  wife, unless  upon  ati  agreement  between  theni,aBd 
even  then  unwillingly ;  and  thb  optnioo  of  Lor.d  Hmrduneke  appears  siost  veooncilable  to  |Hin- 
ciple ;  for  the  case  of  a  divorce proftf«r  tavUiam^voAy  be  considered  as  an  implied  agreement; 
and  if  there  be  an  express  or  implied  agreement,  there  seems  no  doubt  but  that  courts  of 

equity 
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eqiiity  mty,  ooncnrmcly  with  the  Spiritual  Court  in  proceeding  upon  it»  decree  a  separate 
foaintenaQce.  Wood's  Inst,  62.  Sealing  v.  Crawley,  2  Vern.  586.  Guth  t.  Guth,  3  Bro. 
Chan.  R.  6.  ||Biit  it  seems  the  court  will  not  enforce  such  agreement  if  made  between  the 
husband  and  wife  alone.  L^gard  v.  Johnson,  9  Ves.  S58.  St.  John  v.  St.  John,  1 1  Ves.  552. 
ElworthvT.  Bird,  2  Roper,  29S.;  though  it  is  othemrise  where  the  husband  agrees  with  a 
trnrtee  for  the  wife.  JdJf^  The  Spiritual  Court,  howerer,  would  be  the  more  proper  juris- 
diction, If  it  acted  in  rem.  Lit.  R.  9$.  8  Atk.  511*  But  if  after  an  agreement  between 
husband  and  wife  to  live  separate  they  appear  to  have  cohabited,  equity  will  consider  the 
agreement  as  thereby  waived.  Fletcher  r.  Fletcher,  Mich.  1788.  HPurant  v  .Titley,  7  Price,577. 
Hindiey  t.  Marquis  of  Westmeath,  6  Bam.  &  C.  800.  Westmeath  v.  Westmeatb,  l  Dow. 
RG.N.&  J19.  €eeJt^  -  It  is  observable^  that  tf  courts  of  equi^  had  an  original  and  concurrent 
jurisdiction  with  the  spiritual  courts,  tt  would  have  been  unnecessary  to  have  given  the  com- 
missioneri  during  the  troubles  such  jurisdiction ;  and  that  the  doubt  in  1  Chan.  R.  lis.  could 
pot  have  been  raised  respecting  the  validity  of  their  decreet  after  the  act  for  confirming 
judicial  proceedings.  Besides,  even  in  the  tpiritnal  cearta  they  do  not  pretend  to  the  right  of 
decraeiDg  alimony,  but  as  incidental  to  a  decree  of  divorce ;  and  a  decree  of  divorce  or  separa- 
tion  was  never  suAsested  to  be  within  the  jurisdiction  of  a  court  of  equity.  Fonbl.  notes  on 
Eq..Tri.  96, 97.  And  Lord  Chancellor  Loughborough  is  reported  to  have  said,  that  he  took 
it  to  be  established  law  that  no  court,  not  even  the  Ecdesiastieal  Court»  hath  any  original 
jurisdiction  to  give  a  wife  separate  maiatenaoce.  It  m  alwi^  at  wdiUnial  to  other  matter  that 
iks  becomes  entitled  to  a  separate  provision.  If  the  applies  to  the  Chancery  upon  a  suppUcavU 
for  security  of  the  peace  against  her  husband,  and  it  is  necessary  that  she  should  live  apart,  as 
faicldental  to  that  the  Chancellor  will  allow  her  a  separate  maintenance.  So  in  the  Ecclesiastical 
Cour^  if  it  is  necessary  for  a  divorce  d  memd  et  tkoro  propter  t^BvUkmu   9  Vet.  jun.  1 95.] 

(It  is  now  settled,  that  if  a  husband,  living  separate  from  his  Nurse  v.  Craig, 
wife,  whether  by  a  deed  of  separation  or  otherwise,  allows  her  uJJfT-^*  *^®' 
an  adequate  separate  maintenance,  and  regularly  pays  it^  he  is  pj^tS^**"  *" 
not  liable  for  her  debts;  and  the  adequacy  is  a  question  for  the  4 Camp. R. 70. 
jury  under  all  the  circumstances.  And  it  appears  not  necessary  Ozard  v. 
that  the  creditor  should  have  notice  of  the  separate  maintenance  ^^^^'^  p 
in  order  to  discharge  the  husband.  26i!  Turner 

V.  Winter,  Ibid,    Sed  vide  5  Esp.  Ca.  S50.  that  notice  is  necessary. 

A  pension  enjoyed  during  pleasure  from  the  crown,  by  the  wife,  Thompson  v. 
has  been  held  not  to  exempt  the  husband  from  such  liability.        ^^b^^'d 

Si77.;  but  see  S  Stark.  Ca«  86.  that  the  provision,  if  adequate,  need  not  be  derived  from  the 
husband. 

Nor  will  an  absolute  transfer  by  the  husband,  to  trustees  for  Darrett  v. 

the  wife,  of  personal  property,  unless  the  husband  shews  that  ^^^^'' 
the  trustees  have  ^iven  effect  to  the  deed  by  taking  possession.  """*'  ^^^' 

Though  the  wife  be  living  separately  on  a  separate  main-  Homboefcle 

tenance,  if  the  husband  promise  to  pay  a  debt  contracted  by  her  v- Hornhur}-, 

he  is  liable  for  iu  «  Stark,  m. 

The  deed  of  separation,  in  order  to  be  valid,  must  provide  for  St.  John  v.  St. 
an  immediate^  and  not  for  a  future  separation  at  the  will  of  {^Jl^*  ^  ^7"* 

^^ikA.  „^^_.__  oao,i  ana  see 

either  party.  j^^^^^  ^ 

Titley,  7  Price,  577.   Hindiey  v.  Westmeath,  6  Barn.  &  C.  90a   Westmeath  v.  Westmeath, 
lDow.P.Ca.N.S.519. 

Though  where  the  deed  made  provision  for  any  future  sepa*  Rodney  v. 
nttioo»  that  should  take  plaoe  with  the  approbation  of  the  hntsteeSi  ^  e^^T^ 
the  court  held  it  legal  on  the  ground  of  such  approbation  being  ' 

reouired. 

If  the  maintenance  is  covenanted  to  be  paid  to  the  wife  during  i^J"^*  ^-  . 
her  life,  she  is  entitled  to  receive  it  although  she  may  commit  5J7.  jje  v?^^' 
adultery,  and  although  she  may  be  divorced  d  mensd  et  thoro.       Thurlow, 
S  Barn.  &  C,  547.  Hindiey  v.  Westmeath,  6  Bam.  ft  C.  SOO.   Field  v.  Senre>>  I  New  R.121. 

3  A  2  If 
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Hunt  V.  De  If  the  husband  is  separated  by  a  divorce  d  mensd  ei  thoro^  he 

5  ^n^lso       '*  liable  for  necessaries  supplied  to  liis  wife  unless  he  pay  the 

alimony  decreed.  || 

(I)  What  Acts  done  by  the  Husband  or  Wife  alone, 
or  jointly  with  the  Wife,  shall  bind  the  Wife ;  and 
herein  of  her  Agreement  or  Disagreen>ent  to  such 
Acts  after  the  Death  of  her  Husband. 

Roll.  Abr.  346,  T^^  husband,  as  head  and  governor  of  the  (amify,  halh  an 
547.  2  Inst.    '  absolute  power  over  the  chattels  real  and  personal  which  he 

510. 10 Co.  42.  is  possessed  of  in  right  of  his  wife,  to  dispose  of  them  ds  be 
Sid.  11.  [In  thinks  proper,  and  no  act  of  concurrence  of  her*s  is  of  any  avail, 
^fe'Tcontent  either  in  confirming  or  controlling  such  disposition :  but  the  real 
is  necessary  to  estate  is  under  a  different  regulation,  and  not  under  the  power  of 
the  disposal  of  the  husband,  longer  than  during  the  coverture ;  and  therefore* 
^^P®"**°^*  any  disposition  of  it  made  by  him  atone  may  be  defeated;  also 
she  is  pm*n-  ^H  charges  laid  on  it  by  him,  fall  off  with  his  deatli. 
ally  examined  in  court  as  in  the  case  of  fines  levied  at  law.] 

2  Inst.  681.  At  common  law,  any  alienation  made  by  die  husband' vo^  the 

(«)  If  she  ne-  wife's  land,  whether  by  feoffment,  {a)  firte,  or  recovery  (i),  was 
wkhfn  five"'^'^  ^  discontinuance;  and  after  his  death  she  was  pot  to  her  cm  in 
years  after  the  ^'^'Q^s  to  reinstate  herself;  but  now  by  the  statute  of  S2  H.  g. 
death  of  her  c.  28.  it  is  provided,  that  no  fine  levied  ly  the  husband  aUme^  <^ 
ihe^fine 'was"*  /flf«rf5,  being  the  Jreehold  and  inheritanee  of  the  wifey  shaU  in  amf 
with  proclam-  '^'^^  *^  ^  moJce  a  discontinuance^  or  he  otherwise  pr^tuUcial  to  her 
tion,  her  entry  or  her  heirs  /  but  that  the  mfe  and  her  heirs  shall  and  may  lawjiily 
is  taken  away,  enter  into  the  said  lands  according  to  their  rights  and  titles 
and  her  right  therein. 
for  ever  extin- 
guished. For  this  vide  Co.  LiU  326.  Dyer,  72.  162.  Plowd.  375.  8  Co.  72.  2  Inst.  681. 
9  Co.  140.  If  lands  be  given  to  hnsband  and  wife,  and  the  heirs  of  their  bodies,  and  the  hus- 
band alone  levies  a  fine  thereof,  the  wife  may  enter  after  kis  death  by  foree  of  this  statute. 
9  Co.  138.  2  Inst.  681.  Cro.Car.  477.  (b)  That  a  recovery  suflered  by  the  husband  alone 
is  void,  «•</«  F.  N.  B.  468.  Booth,  185.  2  Inst.  543.  Plpwd.  57.  JTbe  husband  alone  may 
make  a  tenant  to  the  prsecipe.    Vide  tuprh  (C).] 

Bro.  tit.  Fines,  If  a  feme  covert  levies  a  fine  of  her .  own  inheritance,  without 

H'b*22?^^*  her  husband,  this  shall  bind  her  and  her  heirs,  because  they  are 

7  Co.  8.   Co.  estopped  to  daim  any  thing  in  the  land,  and  cannot  be  admillied 

Lit.  46.  If  a  to  say  she  was  covert  against  the  record ;  but  the  husband  may 

feme  covert,  enter  and  defeat  it,  either  during  the  coverture,  tp  restore  him 

a'fi^'^'  '^*^  ^^  ^^^  freehold  he  held  jure  wroris,  or  after  her  death  to  restore 

tory  andexe-  1^1°^^^!^  ^  ^^^  tenancy  by  the  courtesy;   beo»|^s^^no  act  of  ^ 

cution  is  sued  feme  covert  can  transfer  that  interest  which  tne  'intermarriage 

against  the  hath  vested  in  the  husband;  and  if  the.  husband  avoids  it  during 

•fl!*u*^  *"^  ^l^e  coverture,  the  wife  or  her  heirs  shall  never  after  be  bouxul 

wife,  ne  may      .      • 
stop  the  exe-     '^y  ^*- 

cution,  because  no  act  of  her^s  can  prejudice  him  ;  and  if  in  this  case  the  hnsband  mtke^d^ 
fault,  and  she  is  received,  she  may  for  the  benefit  of  her  husband  disturb  the  execution  of  her 
own  fine ;  but  after  the  death  of  her  husband  she  cannot  avoid  it  Bro.  tit.  Fme,  79.  Co.; 
Reading,  9.  [An  entry  by  the  husband  into  part  only  of  the  land,  whereof  the  wife  alone 
levied  a  fine,  will  avoid  the  whole  fine.  Mayo  v.  Combes,  1  Freem.  596.  There  is  oneinsUace 
of  a  married  woman  being  allowed  to  levy  a  fine  withoat  her  husband.    The  husband  had  sold 

lands. 
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lands,  and  covenanted  that  he  and  his  wife  twhen  of  age)  should  levy  a  fine.  When  the  wife 
came  of  ^ge  she  refused  to  join  in  it;  but  it  was  levied  by  the  husband  alone,  who  afterwards 
went  abroad.  The  wife  afterwards  consented  to  levy  it»  but  the  husband  was  absent.  It  was 
said,  upon  motion  to  levy  it,  that  it  had  been  usual  in  such  cases  for  the  cursitor  to  make  out 
n  precipe  to  the  wife  as  2ifeme  »le;  but  no  example  of  it  wa»  produced.  The  court  would 
make  no  rule  to  authenticate  such  a  fine;  but  it  was  afterwards  acknowledged  de  bene  eue 
before  the  Kurd  chwf  justice,  then  in  court.    Moreau's  ease,  8  Black.  R.  1905.] 

If  a  husband  and  wife  join  in  a  fine  to  convey  her  own  inherit-  is  E.  4. 12. 
ance,  it  ought  to  be  received,  if,  upon  her  {a)  examination  it  ap-  ^p^^j.^Jr'^*^' 
pears  to  be  voluntary  and  free  from  constraint;  and  if  she  be  of  |iJJg[*  5^5,^^* 
full  age,  tlie  fine  shall  bind  her  as  if  slie  bad  been  sole.  5  Atk.'7i2.' 

(a)  Notfi  z  The  books  which  say,  that  a  fine  shall  not  bind  a  woman  under  coverture,  unlesa 
she  be  examined,  must  not  be  construed  as  if  it  were  in  her  power  to  reverse  the  fine  for  want 
of  her  examination ;  but  they  are  to  be  understood  in  this  sense,  that  the  judge  ought  not  ta 
receive  a  fine  without  examining  her.    2  Inst.  515. 

The  examination  of  a  feme  covert  is  not  always  necessary  in  sinst.  5X5. 
levying  fines,  because  that  being  provided  that  she  may  not  at 
the  instance  of  her  husband  make  any  unwary  disposition  of  her 
property,  it  follows,  that  when  the  husband  and  wife  take  an 
estate  by  the  fine,  and  part  with  nothing  the  feme  need  not  be 
examined :  but  where  she  is  to  convey  or  pass  any  estate  or  in- 
terest, either  by  herself  or  jointly  with  her  husband,  there  she 
ought  to  be  examined ;  therefore,  if  A»  levies  a  fine  co/me  ceo  to  2  Roll.  Abr.i7« 
baron  and  feme,  and  they  render  to  the  conuzor,  the  feme  shall 
be  examined;  so  it  is  where  she  takes  an  estate  by  the  fine, 
Fendering  rent. 

If  husband  and  wife  levy  a  fine,  and  the  wife  is  witliin  age,  F.N.B.2). 
they  may  join  in  a  writ  of  error  to  reverse  it  during  the  minority  ^<>°-  *^-  « 
of  the  wife,  not  by  any  privilege  of  coverture,  but  because,  foj^if  ^^ "' 
during  her  state  of  infancy,  no  act  of  her's  can  be  so  obligatory  head  of  Fine$ 
as  not  to  be  cancelled,  if  she  thinks  it  prejudicial  to  her.  and  Recoveries* 

If  a  man  makes  a  jointure  on  his  wife,  either  before  or  after  Co.  Lit.  36. 
marriage,  and  they  both  join  in  a  fine,  she  is  bound  thereby ;  Dyer,  558.  For 
and  if  the  jointure  was  made  before  marriage,  she  is  barred  to  ^^J^  ^^ 
claim  dower  in  any  other  lands  of  the  husband's:   but  if  the 
jointure  was  made  during  coverture,  she  may  claim  dower  in  the 
other  lands. 

If  baron  and  feme  by  fine  sur  concessit  grant  land  to  J,  S.  for  2  Sand.  177. 
99  years,  and  warrant  the  said  land  toJ.S.  during  the  said  ^^^og^'^* 
term,  and  the  baron  dies,  and  «71 8.  is  evicted  by  one  that  hath  ^  j^^^  ^g^^ 
a  prior  title;  he  may  thereupon  bring  covenant  against  the  feme,  703.  Wotton 
notwithstanding  she  was  covert  at  the  time  when  the  fine  was  and  Hale, 
levied. 

A  recovery,  as  well  as  a  fine  by  a  feme-covert,  is  good  to  bar  *^^^'  !'• 
her,  because  the  praecipe  in  the  recovery  answers  the  writ  of  liy 
covenant  in  the  fine  to  bring  her  into  court,  where  the  examin- 
ation of  the  judges  destroys  the  presumption  of  law,  that  this  is 
done  by  the  coercion  of  her  husband,  for  then  it  is  to  be  pre- 
sumed they  would  have  refused  her. 

But  if  a  wife  alone,  or  with  her  hiisband,  bargain  and  sell  her  2  Inst.  673 
lands  by  deed  indented  and  enrolled,  yet  it  shall  not  bind  her ;  Hob.  225. 
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for  a  wife  cannot  be  examined  by  any  court  without  wtitf  and 

there  is  no  writ  allowed  in  this  case. 
But  where  the  .^^  *  ^^^^  covert  join  with  her  husband  In  levying  a  fine  to 
money  shall  be  ^^^  ^  ^^^  ^^  money  by  way  of  mortgage,  this  shall  bmd  her. 
paid  out  of  the  penonal  estate  of  the  husband,  vide  Bread  v.  Brend>  1  Vera.  Sia.  [If  a  vifis 
charge  her  estate  with  payment  of  ber  husband's  debts,  or  apply  her  separate  estate  to  such 
purpose,  and  it  do  not  appear  to  have  been  intended  by  her  lA  a  gift  to  her  husband,  eqaity 
will  decree  the  husband's  assets  lo  be  apnKed  in  eionenaloa  of  &x  estate^  oc  in  repayvent 
of  the  money  advattoed.  Earl  of  Huntiagdoo  v.  Gounless  of  Uoatingdoi^  a  Vera.  147.  1  Bro*. 
P.  C.  1 .  S.  C.  P6oock  V.  Lec^  8  Vem.  604.  Tate  v.  /Austin,  8  Vern.  689.  1 1^.  Wms.  364. 
S.  C.  Bagot  ▼.  Oushton,  1  P.  Wms.  347.  Evelyn  v.  Evelyn,  2  P.  Wms.  659.  Lewis  v.  Nangle^ 
Ambl.  150.  Earl  of  Kinnoul  v.  Money,  cited  in  5  Bro.  Ch.  R.  «06.  CKnton  v.  ifooper*  9  Bro. 
Ch  R.  801.  Parteriche  v.  Pftwlet,  9  Atk.  984.  Laoani  v.  Mertans,  I  Ves.910.  AsUev  v^ 
Earl  of  Tankervi)le,>^a*Bro.  Ch«  R.  545.]  But  Ibr  tbia  Me  head  of  Mortge^e.  Where  she  tfiall 
be  bound  to  a  spe^c  perfiarmanoe  of  her  i^reementa  in  equity,  vide  tit.  AgreemenU^  and 
8  Vern.  61. 

Roll.  Abr.  660.  If  a  husband  disseise  another  to  the  use  of  his  wife,  this 
Bro.  Disseisin,  does  not  make  her  a  disseisoress,  she  having  no  will  of  her  own» 
^^*  nor  will  any  agreement  of  hers  to  the  disseisin  during  the  cover- 

ture, make  her  guilty  of  the  disseisin,  for  the  same  reason :  bnt 
her  agreement  after  her  husband's  death  will  make  her  a  dis« 
seisoress,  because  then  she  is  capable  of  giving  her  consent,  and 
that  makes  her  tenant  of  the  freehold,  and  so  subject  to  the 
remedy  of  the  disseisee. 
Roll. Abr.  660.        So  if  a  man  disseise  another  to  the  use  of  a  feme  covert,  her 
Bro.  Disseisin,  agreement  to  it  signifies   nothing;   for  though  the  husband's 
^^*  agreement  to  it  settles  the  estate  in  the  wife,  yet  it  makes  her  no 

sharer  in  the^piilt  of  the  disseisin* 
Co.  Lit.  357.         But  if  a  feme  covert  actually  enter  and  commit  a  disseisin. 
Roll.  Abr.  660.  either  solely  or  together  with  her  husband,  then  she  is  a  dis- 
Bro.  Dis^sin,  seisoress,  because  she  thereby  gains  a  wrongful  possession  ;  but 
sH^  i4.c^.  y^  *"^^  actual  entry  cannot  be  to  the  use  of  her  husband  or  a 

stranger,  so  as  to  make  them  disseisins,  because  though  by  such 
entry  she  gains  an  estate,  yet  she  has  no  power  of  transferring  it 
to  another, 
Bro.  Accept.  If  the  husband  seised  of  lands  in  right  of  his  wife,  make  a 
ance,  10.  Bro.  [g^g^  thereof  for  years  by  indenture  or  deed  poll,  reserving  rent ; 
Cro.  Jac.  332.  ^"^  ^^  books  agree  this  to  be  a  good  lease  for  the  whole  term, 
2  Andr.4a.  *  unless  the  wife,  bvsome  act  after  the  husband's  death,  shews  her 
Co. Lit. 45.  dissent  thereto;  for  if  she  accepts  rent  which  becomes  doe  after 
Plow.  137.  ijis  death,  the  lease  is  thereby  become  absolute  and  unavoidable : 
Yelv.  K  Cro.  ^^®  reason  whereof  is,  that  the  wife  after  her  intermarriage  being 
Eliz.'769.  [It  by  law  disabled  to  contract  for,  or  make  any 'd^^iosition  of 
hath  been  her  own  possessions,  as  having  subjected  herself 'fbd  her  whole 
hoiden  that  a  ^jy  to  the  will  and  power  of  her  husband ;  the  likW  therecipon 
years*by\iii-  transfers  the  power  of  dealing  and  contracting  for  her  possessions 
band  and  wife  to  the  husband,  because  no  other  can  then  intermeddle  there- 
of the  wife's  with ;  and  without  such  power  in  the  husband  they  would  be 
inheritonce,  obliged  to  keep  them  in  their  own  manurance  or  occopation, 
fine  levied"^  which  might  be  greatly  to  the  prejudice  of  both  r  but  to  prevent 
may  be  con-  the  husband  from  abusing  such  power,  and  lest  he  should  make 
firmed  by  cir-  leases  to  the  prejudice  of  the  wife's  inheritance,  the  law hasleft 
curastances  by  h^r  at  liberty  after  his  death,  either  to  affirm  and  make  good 

such 
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such  leas^  or  to  defeat  and  avoid  it,  as  she  finds  it  subservient  the  wife  whea 
to  her  own  interest :  and  this  she  may  do,  though  she  joined  in  fithougMhere 
such  lease,  unless  made  pursuant  to  the  statute  32  H.  8,  c.  28.     5^  no  actual 

re-delivery  of  the  deed.  Goodright  v.  Straphan,  Cowp.  201.  dut  see  Drybutter  v.  Bartholo- 
mew, 2  p.  Wins.  126.]  As  to  leases  made  by  husband  and  wife,  dther  at  comraon  law  or  by 
virtue  ot  59  H.  8.,  t^  head  of  Leases  and  Termfw  Yeats. 

Husband  and  wife  made  a  lease  for  years,  by  indenture,  of 
the  wife's  lands,  reserving  rent;  the  lessee  enters,  the  hui>band 
before  any  day  of  payment  dies,  the  wife  takes  a  second  husband, 
and  he  at  the  day  accepts  the  rent  and  dies :  it  was  holden,  that  ^^^*}^' 
the  wife  eould  not  now  avoid  the  lease,  for  by  her  second  mar-  ^^{[Rep' Jsl* 
ria^  she  transferred  her  power  of  avoiding  it  to  her  husband,        '  ^^* 
and  his  acceptance  of  the  rent  binds  her,  as  her  own  act  before 
such  marriage  would  have  done,  for  he  by  the  marriage  suc- 
ceeded into  the  power  and  place  of  the  wife;  and  what  she  mi^ht 
have  done^  either  as  to  affirming  or  avoiding  such  lease  before 
marriage,  the  same  may  the  husband  do  afler  the  marriage. 

The  husband  being  seised  of  copyhold  lands  in  right  of  hiQ  « Roll.  R.  544. 
wife  in  fee,  makes  a  lease  thereof  for  years,  not  warranted  bv  the  ^^^  7^*Cro  ' 
custom,  which  is  a  forfeiture  of  her  estate ;  yet  this  shall  not  ^y^  ,49^ 
bind  the  wife  or  her  heirs  after  the  husband's  death,  but  that  4C0.S9. 
they  may  enter  and  avoid  the  lease,  and  thereby  purge  the 
forfeiture :  and  the  diversity  seemeth  between  this  ac^  which  is 
at  an  end  when  the  lease  is  expired  or  defeated  by  the  entry  of 
the  lord,  or  the  wife  after  the  husband's  death,  and  such  acts  as 
are  a  continuing  detriment  to  the  inheritance,  as  wilful  waste  hj 
the  husband,  which  tends  to  the  destruction  of  the  manor ;  so 
of  nonpayment  of  rent,  denial  of  suit  or  service;   for  such 
forfeitures  as  these  bind  the  inheritance  of  the  wife  after  the 
husband's  death;   but  in  the  other  case,  the  husband  cannot 
forfeit  by  this  lease  more  that  he  can  grant,  which  is  but  for  hi$ 
own  life* 

IBy  the  9  G.  I.  c  29.  it  is  provided  that  married  women  9G.1.  c.29. 
entitl^  bv  descent  or  surrender  to  use  of  a  will,  who  have  not 
been  admitted,  may  be  admitted  tenants  of  their  copyhold  estates 
either  Dersonally  or  by  their  guardians  or  attorneys ;  and  in  case 
of  neglect,  that  the  lords  of  whom  the  lands  are  holden  may 
appoint  guardians  or  attorneys  for  the  purpose,  and  impose  and 
levy  the  usual  fines,  and  receive  the  same  out  of  the  rents  of  the 
estate,  accounting  for  the  surplus  to  the  persons  entitled,  and  no 
neglect  or  refusal  to  be  admitted  or  pay  the  fines  shall  be  a 
ibneiture  of  the  copyhold. 

Tliis  statute  only  applies  to  the  cases  of  women  entitled  by  Kensineton  v. 
descent  or  surrender  to  use  of  a  will ;  and  therefore,  in  other  Mansen, 
cases  not  within  the  statute,  the  lord  may  seize  the  estate  until  ^^^'^^y  ^ 
admittance,  or  enter  for  a  forfeiture  if  the  custom  authorize  it.       5TermR«i7o! 

If  the  husband  of  a  copyholder  obtain  an  enfranchisement.  Doe  v.  Jack- 
aod  take  a  feofiment  in  fee  of  the  lord  with  livery  of  seisin,  it  ??"»  *  ^*"""-  * 
seems  (though   it  has  not  been    decided)  that   the   feoffment     '^^^' 
operates  only  as  a  release  of  the  services,  and  leaves  the  estate 
descendible  as  before..  R 
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koda,  yet  dier  lier  hnsbui^  desdi  she  mjafoU 

fiir  tboogfa  tbe  bmbttd  has  wkmAaeot  power  to  Aipne  of  ail 

rhnffHiij  rithrr  rrnl  nrprrmnil^  iihimif  tir  n  ihmiwnih]  !■ 

of  his  wife,  and  the  wafdsfa^  of  the  body*  joid  had  ia  tkb 

is  bat  a  chattel ;  jetthewifefaeaig'poMeisBdof  ithiT^^ortbe 

in&iit,  and  aoooonlaUe  to  Um  Ibr  the  pndbs  when  he  oooies  of 

age,  the  husband's  disposition  shall  not  bind  her  after  hia 'death, 

hot  that  die  any  avoid  it  ia  rmfat  of  the  infiait^  wfao^  futtSbui 

she  still  oontinaes  to  be ;  and  her  tmn  joining  ia  the  lease 

not  material,  because  die  was  thea  under  eoTetttdrcw 

Ca  Lit  7  a.  ^  ^^''^  covert  is  capable  of  pnrcfaasiiig (a);  iiir  sach  aa 

\{a)  A  bond  to  does  not  make  the  property  of  the  faadMuid  liable  to  aiif  dia* 

heriioffljrii      adnnxtage,  and  the  hnsband  B  supposed  to  assent  to  diis,  as  being 

!)uti£?'^  for  his  advant^e;   bat  the  husband  may  disQgree(«);  and  it 

Pr  3^Teitt»-     ^ball  avoid  the  purchase:  but  if  he  neither  i^^rees  nor  (fissi 

meat  ct  the  purchase  is  good ;  fi>r  his  conduct  shall  be  erteemri  a 

Volunt.  p.  9*  consent,  since  it  is  to  turn  to  his  advantage.  But  in  this 
do  ^emsy ^  though  the  husband  should  agree  to  the  prarrhase,  yet  dier 
nisuntain  tro-  ^^cath  she  may  wave  it ;  for  having  no  will  of  her  own  at  the  time 
ver  for  the  re*  of  the  purchase^  she  is  not  indispensably  bound  by  the<»ntnct: 
^<>*«7^  *«  therefore  if  she  does  not,  when  under  her  own  management  and 
nioiwr^Gar.  ^^'''  ^^  ^"*  *^  express  her  agreement  to  such  purdiase,  her 
brandy,  Allan,  ^^^^^  shall  have  the  privilege  of  departing  from  iL 

1  I^  Rayin.  224.  ^  The  like  remedy  be  nay  have  ibr  noocr  lost  by  the  (eme  at  canh.  Aex 
▼•  Steveniy  cited  in  1  Sid.  112.  Tlie  receipt  of  money  by  the  feme  wfll  lie  biadine  upon  the 
husband,  if  it  appear  that  the  tiswtUy  receives  ud  pays  moaey  for  blai*  Seaborae  v.  iMf^trnt^ 

2  Freem.  178.] 

Co.  Ltt.  1128.  [A  wife  may,  without  her  husband,  execute  a  naked  authori^^ 
"^^  ^'  M^  whether  given  before  or  after  marriage.  So  where  both  an  interest 
s\e^i9U^  '  ^"^  ^^  authority  pass  to  the  wife,  if  the  authority  be  collateral  toj 
HDownes  v.  and  do  not  flow  from,  the  interest ;  because  dien  die  two  are  as 
Timperony  unconnected  as  if  they  were  vested  in  diflbrent  persons.  And  as 
r'bbo*'  ^^  ^  feme  covert  may,  without  her  husband,  convey  lands  in  mere 
Mou1to»Rep.  execution  of  a  power  or  authority,  so  may  sh^  with  e(|ual  eftct^ 
temp.  Flncb,'  in  performance  of  a  condition,  where  land  is  vested  m  her  oil 
346.  Sir  W.  condition  to  convey  to  others.  It  seemeth  doubtful  however, 
Jones,  137.  whether  she  can  convey  lands  which  she  holds  as  trustee  without 
Co.  Lit.  1128.  "^^  husband  joining  m  the  conveyance. 

FonbL  notes  on  E4.Tr.85.  DWhere  husband  and  wife  have  a  joint  power  to>ppoiot  tfaeidCfli 
estate  by  formal  deed,  and  they  agree  to  sell  it,  the  agreement  is  not  binding  oa  the  wottiaa. 
Marthi  V.  MhcheM,  9  Jac.«t  W*  48&I 

Connor  v.  If  a  note  be  made  payable  to  a  feme  sole  tft  order^^  and  she 

^^}^  afterwards  marry,  she  cannot,  during  the  colwrture,  indorse  it] 

M*Neihige  v.  Q  But  the  husband  may  sue  alone  on  such  bill  wiAont  its  being 
H^knii^,        indorsed;  for  by  the  marriage  it' is  absohitely  vested  m  the 

2i8.};mdses  »*u«band- 

PbtUiskirk  v-  Pluckwell,  2  Maale  &  8.  S93. 

Barlow  r.  If  a  note  is  given  to  a  married  woman  carrying  on  trade  as  a 

feme 
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ieaie  sole  with  her huabaiid'Y^neo^  motdcr  to  tadDne  it  to  the  -Kshop,  i East 
plttatiff'Otie  of  her  creiikoi8»  yet  the  fittipei  ty  in  the  note  vests  ^'  ^^^* 
in  the-  hflBbend  by  the  delivery ^lo  the  vifi^  andnokMeicst  paasoi 
tfk  the  pUotiff  by  her  tndoraeamiL    If  she  indovted  it'  in  her 
httsbaad's.  aaBie»  qmrnr^  whether  tfa»  jury  might  ptestane  an 
authority  from  her  husiaand  for  that  ptarpoee? 

If  after  the  ind<NrsenieBt»  the  maker  promise  the  indorsee  to  ^^^  ▼•  Davis, 
f^Y  it»  the  maker  cannot  resist  payment  on  the  ground  of  the  ^  ^'^P*^®^*' 
wifisVwant  of  authority. 

.  >  Where  the  hosband  had  taken  a  bond  conditioned  to  pay  m  Brown  v.  Ben- 
anntiity  to  the  wife^  it  was  held  that  the  wife  without  Che  assent  '^"«  5  East  R.* 
of  the  husbttui  oould  not  discharge  the  obligor  from  certain  ^^^' 
pagrments  of  the  anhuilyf  in  consideration  of  Us  disclmrging 
certmn  debts  due  from  tne  husband  to  the  obligor.- 

If  ibe  wife  without  authcMrity  from  her  husband  contract  with  White  t.  Coy- 
a  servant  by  deed*  the  servant  cannot  sue  the  husband  on  the  ^^'  QTermR. 
covenant,  since  the  wife  made  it  without  authority;  but  the  Q^r^v  B^. 
servant  may  sue  in  indebiiatus  assumpsit  Sot  the  work  and  labour  ton,  1  Bins.  R* 
done.!  199. 

[The  bond  of  a  feme-covert  is  void ;  and  so  is  her  appointment  ^  wn 
of  an  attorney;  for  she  is  incapable  of  executing  a  deed.]  sSaund'sij. 

|Ckdib  T/Stnsom,  SLlVmat.  sei.||  Bat  if  a  woaian  seal  a  bond  in  the  presence  of  her  hus- 
fmid,  and  be  sland  by^  aad  do  not  gaiasi^,,  it  shall  bind  hini.  Cited  per  Master  oi  the  Rolls, 
0s  adjudged  in  the  time  pf  H,  8.  2  Fxeem.  SIS,  ||As  to  the  will  of  a  feme  covert  lee  tit. 
tnUt  and  Tcttamefd  (Bj.) 

J[lt)  ^Whcre   the   Husband   and    Wife  must  join   in 

bringiog  Actions. 

TN  tkpse  cases  wjiere.the  debt  or  cause  of  action  will  snnrive  to  RoU.  Abr.547. 
^  the  wifet  the  husband  and  wife  are  regularly  to  join  in  the  Moor,4ss, 
action ;  as  in  recovering  debts  due  to  the  wife  before  marriage,  "®*  ■  ^<™? 
in  actions  relating  to  her  freehold  or  inheritance  or  injuries  nooafie^tue'" 
done  to  the  person  of  the  wife.  without  her 

husband,  Mdr  letter  (M). 
I  And  as  it  is  necessary  for  the  wife  to  join  her  husband  in  an  Rumgey  v. 
action  (or  a  debt  due  to  her  before  marriage,  so  also  the  hus-  Geoi^, 
band  alone  cannot  be  petitioning  creditor  under  a  commission  of  ^  Maule  ftS. 
bankrupt  in  respect  of  a  debt  partly  due  to  his  wife  dum  sola,  JJ^'i^'  *** 
and  partly  to  himself  since  the  marriage.  BidS^i  GIvn 

ft  J^  1.. .  Where  husband  and  wife  sued  for  money  lent  by  the  wife  before  marriiue,  and  the 
died  pending  the  suit,  it  was  held  the  suit  abated.    Checcni  v.  Powell,  6  Bam.  &  C.  25S. 

If  the  wife  is  joined,  her  interest  must  appear  on  the  £ice  of  Serresv.Dodd, 
the  declaration,  or  it  will  be  bad.  *  ^®^  ^*  ^^ 

If  in  replevin  a  joint  demise  is  stated  by  the  husband  seised  JJ^TT  ▼•  Hin- 
in  right  of  his  wife,  and  his  wife,  it  is  disproved  by  evidence  of  a  r/i|ol*"°'* 
.receipt  for  rent  given  by  the  husband  alone.| 

If  a  feme  sole  bath  a  rent-charge  and  rent  is  anrear,  and  she  Cro.Elis.459. 
marries,  and  the  baron  distrains  ior  this  rent,  and  thereupon  a  Owen|S9.8.P. 
rescous  is  made,  this  is  a  tort  to  the  baron  himself^  and  he  may  ^^^^(^\Qg, 
have  an  action  alone,  (a)  may  jom  his 

wifeihcrein^  because  it  arises  upon  a  duty  due  unto  her  before  coverture.  Cro.  Eliz.  459.  per  cur. 

So 
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seakt.i4.ad.  8o  if  a  ime  sde  htfth  rigbt  to  hove  ooiMDOD  fo  lifi^  Bad  afae 
judged.  {b)Tbe  takes  busbaiid^  and  he  is  hindered  in  taking  the  oomm— »  he 
^h^^T^  may  have  an  action  alone  witfaoot  his  wife  {b),  it  being  onlj  to 
fifcTwd,  in     recover  damages. 

theriglit  ofhblenie.  toacd  for  yesw  to  the  defendant,  wfaa  bnnit  the  hut,  sad  Aa  bsnia 
alone  bnmght  an  aetkm  for  this;  and  whetlMr  it  %  duiiUiur;  tooHiie  tlie  dmafs  ww done 
to  the  estate  of  the  leme  ;  and  if  die  ^ch  tbe  baron  it  not  cbv^eaUe  over  in  waste,  in  regard 
of  which  only  an  action  lief ;  because  it  was  the  folly  of  the  plaintiff  that  he  made  no  special 

provision  against  waste.    Cro.  Eliz.  461. If  A.  demises  a  h<mse  to  Jl.  for  years,  and  JT. 

covenants  to  repair  tbe  said  house  daring  the  term,  sad  after  A*  gMsta  the  revernon  to  tann 
and  feme,  Bte-i  the  baron  may  have  an  action  alone  opon  this  ooveoant ;  for  thareiB  daangea 
only  are  to  be  recovered.  Cro.  Jac.  319.  adjodged.  3  Buktr.  163.  Roll.  Rep.  3S9.  &CX 
adjudged. 

Bulitr  SI  ^^^  if  baron  and  feme  are  disseised  of  the  land  of  the  femtf 

They  most  ^^  must  join  in  an  action  for  the  recovery  of  this  land, 
join  in  de^mw  for  charters  concerning  the  wife's  inheritance.  38  H.  6. 4.  RolL  Abr.  347.  So 
in  trover  for  a  deed  by  which  a  rent-eharge  was  granted  to  her  dum  aola^  lhoiM;h  It  came  to 
the  hands  of  the  defendant  after  coverture.  Noy,  7a  For  rent  due  to  her  before  coverture 
as  tenant  in  dtnoer.  Roll.  Abr.  318. 348,  fyU  Bulstr.  135»  135.  Cro.  Jae.  SS3.  and  qmxn 
if  unce  39  H.  8.  c.  37.  there  b  any  difference  where  the  avowry  is  made  for  rent  due  befiBte, 
and  where  after  marriage.  — — ^  V/liether  the  husband  alone  may  bring  a  ^guare  impedU,  wide 
Co.  Lit.  351a.  Owen,  89.   lit.  13. 357.    Winch.  73.   Sfiulstr.l4.   ienk.9,3.   Bolstr.llO. 

Cro.  Eliz.  608.  If  ^^^  baron  be  possessed  of  a  rectory  for  years,  in  right  of  his 
13C0.47.S.C.  feme,  he  and  his  feme  may  join  in  an  action  upon  the  2  &  3 
Moor,  919.  E.  6.  c.  IS.,  for  not  setting  forth  tithes;  for  the  possession  of  tbe 
A^o*I^C^  baron  is  in  the  right  of  the  feme,  and  the  action  is  given  by 
cited.  9  Mod.   ^^  Statute  to  the  proprietor. 

970.  S.  C.  cited.  Jenk.  Rep.  973.  S.  C.  said  to  be  a^odgcd  that  the  baron  m%ht  -have  tbe 
action  alone.  Fidr  1  Brawnl.  9.  1  Jones,395.—— if  a  stranger  cuts  trees  upon  the  land  of 
the  feme,  they  may  jom.  15  E.  4.  9.  b.  Cro.  Car.  4377.*^— *So  th^  oiqr  join  in  trcspem 
qture  cUmnimfiregU*    But  Lit,  Rep.  985.  oomt* 

Bulstr.  110.  If  a  feme  sole  is  possessed  for.  years  of  a  dose^  to  which  tinie 

9  Vent.  197.  out  of  mind  there  hath  been  a  way  through  the  dose  of  «7.^  next 
S^d  ed*^^^'  adjoining,  and  J.  &  erects  a  building  ex  transoerso  via  pycdict^ 
9  Mod.  917.  ^  ^A^  ^h^  cannot  use  the  said  way>  and  after  she  marrie%  the 
8.C.  cited,  ar-  baron  and  feme  may  join  in  an  action  for  the  stoppage  during  the 
^«f^<^^  If      coverture,  declaring  that  after  the  said  marriage  they  could  not 

1!?  n!St  Sin!  ^^  ^^  ***^  ^*^y*  ^^'  (^^*  because  the  wrong  was  done  to  the 
Jones,  367.  '  feme,  and  tbe  baron  had  the  close  in  her  right  (6) 
S.  C.  but  8.  P.  does  not  i^pear.  (a)  For  enclosing  twenty  acres  of  waste,  in  which  Ae  leme 
had  common,  ita  quod  they  could  not,  as  before,  take  the  profits  with  thdr  cattle,  ^.;  and 
because  a  feme  covert  cannot  have  cattle.  Lit.  Rep.  984,  985.,  the  court  inclined  for  the 
defendant;  but  it^  does  not  appear  what  judgment  was  given,  {b)  So  in  an  action  Ibr  not 
grinding  at  the  wife^s  mill.  Hob.  189.  ■  So  where  tbe  feme  had  ri|ht  to  all  the  lop  of 
certain  trees  durins  life,  and  the  owner  cut  them  down.  Cra  Car.  437.  adjudged.  Jones,  373. 
In  which  last  book  it  is  said  the  exception  was,  that  the  action  was  bro4ght  by. the  baroa 
alone,  and  jet  adjudged  for  him. 

9  Mod.  969.  ^^  ^  declares  that  he  was  seised,  in  right  of  his  wife,  of  a 

Frosdick  and  messuage,  bakehouse,  4*^.,  and  that  tbe  defendant  erected  two 

^T^'S?  ***•  houses  of  office  so  near  the  said  bakehouse  that  the  walls  thereof 

that^the  ca^  became  foundrous,  and  the  air  so  unwholesome  that  he  lost  his 

Cro.  Car.  41 9.  custom,  4*^,;  the  action  lies  for  the  husband  alone. 

Jones,  367.  Lit.  Rep^  984.  Hob.  189.  warrant  no  more  than  that  the  wife  may  be  jobed, 
not  that  of  necessity  she  must. 

If 
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IfJAeaatB  to  A  far  years»  rendeiing  twt$  and  ^after  mxkts  9  Bulstr.^^sj. 

reversioii  to  baron  and  feroe^  and  JS^  aUorofit  aad  their  RolI.R.5s. 

rent  isarrear,  and  the  terai  f^Lptrea,  the  baroami^  bring. an  f'5\*^^^ 

action  alone  for  this  rent,  because  this  action  is  grounded  upon  \i^f^  never" 

the  duty,  and  oot  upon  the  mture  of  tbeir  estate;  and  tfaonionejr  questioned  but 

must  come  to  the  baron;  and  there  is  no  difierenee  where  tbe baron 

the  baron  and  feme  are  joint-lessors  (a),  and  where  loint^pur^  ?'*^*  ^** 
«k-^^^«  /A\  -  J         r        the.acUao 

^^^r^*  (*)  abac,  but 

wbea  brought  by  bolh,  it  h|Ui  b^eo  4amiblCKL  .  BaUln  81.  jper  Yelm  iM  vith  Lit.  Rep.  is.  Palm, 
S07.  [Tbey  inay  join,  or  not^  at  tbeir  election.  Aleberry  ▼.  Walby,  \  Stra,  SS9w  Bea?er  t.  Laoe^ 
8  Mod.  SX7.}  (6)  But  in  that  .cape,  ^  Buktr.  S34.  per  Dod.  he  must  bring  tbe  action  generally, 
and  not  shew  himself  to  be  assignee ;  but  yet  Roll.  Rep.  52.^  it  appears,  tbe  actioi^  was  so 
brought ;  and  yet  held,  per  cur,  to  be  only  ttarplusage, 

II  But  if  the  husband  and  wife  grant  a  lease  of  the  wife's  lands  Hill  ▼.  Snin* 
under  seal,  and  the  lessee  covenant  with  the  husband  and  wife,  ^^  ^  ®'°8» 
and  the  heirs  and  kssigns  of  the  wife,  to  pay  the  rent,  tbe  husband 
eamiot,  after  the  death,  of  tte  wife^  sue  for-tfaerent  on  tbe  cove- 
nant; for,  after 'the  wife^s  death,  the  rent  belongs  to  her  heirs.  J 

But  if  A^  conveys  lands  to  B.  in  fee,  and  covenants  with  him,  Roll.  Abr.  548* 
his  heirs  and  afisigos,  to  make  further  as^uraoce,  And  these  lands  ^^<>*  ^^*  ^^» 
arc  assigned  to  J.  S.  and  his  wife,  and  the  heirs  of  J.  &,  thqr  ^g'  J^j^q*q 
must  both  join  in  an  action  on  the  covenant  for  further  assurance,  adjudged,  vide 

5  Bulstr.  164.  Roil.  R.  3oa  Crorjac!  319. 

But  if  a  bond  ia  made  to  a  feme  eov^t  during  coverture,  con-  ^  LeV'403.ad* 
ditioned  to  pay  money  to  the  feme,  tbe  baron  alone  may  bring  1^^,^??* 
an  action  upon  this  bond,  {c)  i^e  dedam- 

tion  { and  a  ease  was  cited  by  Powel,  tvfaere  upon  a  judgment  obtained  by  baron  and  fenie^  the 
baron  only  sued  a  $eirefacUu  for  the  danuys  and  costs,  and  had  judgment,  (e)  If  a  bond  be 
entered  into  to  baron  and  feme,  the  baron  may  toe  it  abne^  and  theraiy  he  shews  his  dissent 
to  his  wife's  taking  any  thing  by  it;  s  Mod.  si 7.  [I  Stra.  8S9.;  though  it  be  entered  into  to 
the  wife  as  administntrix.    iLnkemein^  v.  Obrk^  4  Term  R.  e  1 0.] 

If  vJ,,  in  consideration  that  B.,  a  feme  covert,  will  cure  a  cer-  Cro.  Jac,77* 

tain  wound,  assumes  and  promises  to  S.  io  pay  unto  her  10/.;  if  *o^'«^ju<i^» 
r%   3  •-.  J-     1        i_  •  .  i      .^1   i_      r     t       J  •     Hioainrmeam 

JB.  does  cure  it  accordingly,  she  may  jom  with  her  husband  m  ^n.  Scacc. 

an  assumpsit  for  this  money  (cf),  for  this  promise  arising  upon  a  Sid.  25.  S.C. 

matter  of  skill  and  performance  of  the  wife,  she  is  the  cause  of  cited  to  be  ad- 

the  action ;  and  such  an  action  will  survive  to  the  wife.  ff^S^  ^^^ 

'  they  ought  to 

ioin.  2  Sid.  18S.,  like  point ;  and  per  Gtjfn  C.  J.  it  may  be  in  tbe  name  of  both,  or  of  the 
!nusband  alone.  («Q.But  whatever  the  consideradon  be,  where  the^e  is  an  .express  promise 
piade  to  the  wife,  she  may  join.  Cro.  Eliz.  61.  But  witliout  an  express  promise,  tbe  action 
does  not  lie;  for  the  fruit  and  labour  of  the  wife  belongs  to  the  husband,  for  which  he  only 
hball  bring  the  action.  Salk.  114.  4Mod.  U6.  S.C.  and  S.P.  Carth.251.  All.  3.  6.  Stile, 
9.  298. 

I  And  the  wife  may  join  with  the  husband  in  an  action  on  a  p^yiy.*  u 
promissory  note  made  to  her  during  the  coverture.  Phickwell 

S  Maule  &  S.  399. ;  and  see  1  H.  Black.'l08. 

Where  a  wife  sued  jointly  with  her  husband  for  a  debt  due  to  Cosio  v. 
them  as  partners  tradinc  together  in  Spam,  no  evidence  being  5®  ^^*^^* 
given,  that  by  the  law  of  Spain  the  wife  could  be  a  partner  with  cf  102. 5  and 
her  husband,  they  were  nonsuited.    Quan-e^  if  such  evidence  had  sea  1  Stra. 
been  given,  whether  they  could  have  sued  jointly  in  England?^    ^i^* 

If 
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(a)  Or  the  If  A^  in  omsidetation  that  baron  and  feme  6dd  ifitefmarried 

^^'o  "*y  at  his  request,  assumes  and  promises  to  them  to  pay  unto  tbe 

SXl^eTAiL  ^^^^  ^^  P^  annum  during  the  oOTeMure,  ^.;  notrntfastondiBg 

96.  [aikHthif  the  whole  benefit  redounds  to  the  husband,  yet  in   an  action 

be  not  thenpo*  thereupon  they  may  johi  (tf),  Afyrtiori^  because  it  is  an  executory 

^r"^®T  promise,  and  hath  continuance,  and  is  not  to  be  done  tsnica 

suits,  2»7.]  ^^only. 

Roll.  Abr.  547.       It  seems  clearly  agreed,  that  for  debts  dqe  to  the  wife  {b\  and 

Mo.  422.  S.P.  jjjj  causes  of  action  before  coverture,  the  husband  must  join    in 
laid  down  as  a  ..       ,^__ 
rule.    Owen,    the  action. 

82.  Lit.  Rep.  13.  Kd>.  440.  S  Term  R.  631.  The  husband  alone  cannot  bring  an  indeM^ 
atsumpsUy  or  an  imitnul  computatset,  for  a  debt  due  to  tbe  wife  herself  before  coverture,  lancli 
less  when  it  is  due  to  her  as  executrix  or  administmtrix.  iSd.  299.  2  Keb.  09.  (d)  In  c<wi-- 
uderation  that  A,  will  marry  his  daughter  B^  assumas  to  give  her  as  much  as  he  gives  awf 
other  of  his  daughters,  &c. ;  and  because  this  promise  was  made  before  marric^g^  wfaetber  ^""^ 
baron  f^id  fiune  must  not  join  in  an  action  thereupon,  dMtatwr,    Sid.  85. 


M*Neilage  v.        |But  the  husband  may  sue  alone  on  a  bill  payable  to  the  i 
Holloway,        before  marriage,  and  not  indorsed  by  her;  for  the  marrif^e 
818?"^        '    absolutely  vests  the  bill  in  the  husband.  || 

Sid.  172.  Keb.  In  an  action  upon  a  tracer  before  marriage  and  a  cowoerskn 
641.  8.G.  after,  the  baron  and  feme  ought  to  join;  for  this  acfioti,  as  a 
^lT^  loV  S  P.  ^*^^P*ss>  disaffirms  the  property;  but  the  baron  alone  ought  to 
and  that  he    '  bring  a  replevin^  detinue^  &c.  \c) ;  for  these  actions  admit  and 


nunrjom  the     affirm  a  property  in  the  temie  at  the  time  of  the  mamage^ 

wire  at  his        5y  consequence  must  have  vested  in  the  baron* 

election.  [But    ^  ^ 

see  s  Term  R.  951.,  in  confirmation  of  the  pontion  in  tbe  teart.    (c)  Fide  Ca;  teaop.  Hardw. 

119.] 


Carth.463.  ..But  i(A.  declares  that  the  defendant,  being  indebted  to 
VMi^^^  and  bis  wife  as  executrix  to  one  J.  &»  in  oonsideratioti  that  A» 
^d^.^  Salk.  ^ou^<l  forbear  to  sue  him  for  three  months^  assumed,  ^m  and 
117.  pi.  ••  Ld-  Avers  that  he  forbore,  and  that  hia  wife  ia  still  alive^  the  action  is 
Riij^.968.  well  maintainable  by  the  husband  alone,  for  this  is  on  a  new 
S.C.  adjudged,  contract,  to  which  the  wife  is  a  stranger* 

Jac.  1 1 0.  S.  P.  adjudged.  Whedier  such  a  recovery  will  be  direct  assets, '  or  a  devastasH  for 
so  much^  vide  head  of  ExeeuUin  end  Admimetraien. 

Roll  R  360  ^^^  *  battery  or  other  personal  tart  done  to  the  wift^  tl^y 

Lit.  R.  285.'     miut  join(^};  and  if  the  wife  dies,  the  action  dies  with  her. 

Brownl.  20S.  Ney,  IS.  QHopper  v.  Reeve,  l  Moo.  R.  407.||  Not  for  penonal  or  other 
wrongs  done  to  them  both,  unless  where  they  have  a  joint  interest,  and  they  iiave  wrong  m 
respect  thereof.  March,*  47.  .Cro.  Qst*  599.  Jones,  440.  Cro.  Jac  S5S,  RdH:  Re^.  loe. 
s  Mod.  66.  .8  Mod.  200.. 341.  Vent*  /328.  -9  Vent.  29*  HiMcdw.  lee*  Stila^  laa.  Cre» 
Car.  175.  Lev.  S.  2  Lev.  20.  [1  Wils.  224.  2  Stra.  726.  In  equity^  tbe  fausband  eaaaot 
file  a  bill  for  a  chose  in  action  in  risht  of  the  wife,  without  making  her  a  party :  if  he  do^  and 
it  be  dismissed,  it  will  not  conclude  tbe  wife;  and  if  he  die  befere  judgment  or  decree^.sbe 
cannot  revive  tbe  suit  Giearke  v.  Lord  Angier,  «  Freem.  150.1'  (d)  And  die  judgment  moat 
be»  that  the  baron  and  feaie  sball  lecover,'  notwithstanding  tbe  baron  only  is  to  have  the 
damages.    Godb.  aes. 

Cro.Car^89,  But  the  baron  may  bring  an  action  alone  ibr  tbe  battery  (eX 
^^^"  Ml  *  carrying  away  and  detaining  of  his  wife,  per  quod  solamen  et  ca»- 
Ctm,  Scace,  sortium  of  his  said  wife  amisity  because  the  action  is  founded  upon 
Cro.  Jac.  5S8.    the  special  damage  done  to  himself,  and  will  be  no  bar  to  another 

action 


1 


(K)  Where  the  Husband  and  Wife  mutt  join  in  Actions.  733 

action  brought  bj  baron  and  feme^  or  by  the  feme  after  the  death  S.  P.adjadged. 

of  the  baroDy  for  the  same  battery.  5M*^Jone 

440.  .Litr  Rep.  339.  9  RolL  R.  51.  S.  F.  i^judged.  {e\  Wbere  an  aetion  is  brought  for 
words  spoken  of,  or  other  tort  done  to  the  wife,  aad  founded  upon  the  spcdal  damage  of  the 
husband,  she  must  not  join.  Sid.  346.  Ley.  140.  Keb.  Rep.  791.  pU  47*  %  &b.  R.  587* 
pi.  ear. 

In  trespass  by  baron  and  feme,  they  declared  for  a  battery  of  Cro.  Jac.  e64. 
the  feme,  et  quod  the  defendant  alia  enormia  eis  irUulU:  and  \^^^^^^^ 
though  objected,  the  feme  cannot  join  for  a  wrong  done  to  the  affirmed  In 
baron,  yet  because  the  alia  enormia^  &c.  was  but  form,  and  only  error.    Tide 
in  aggravation  of  damages,  and  altered  not  the  substance  of  the  Stile,  236,  Sid. 
declaration,  it  was  adjudged  for  the  plaintiffs.  ^^^'  Stile,202. 

So  in  trespass  and  false  imprisonment  by  baron  and  feme,  per  Salk.  ti9.  pL 

quod  negotia  domestica  of  the  husband  remanserttni  infecta  ad  grave  **•  Russel  and 

damnum  ipsanm :  and  it  was  objected,  that  this  being  laid  as  a  J^y'g'jf -lj' 

special  damage  to  the  husband,  the  action  ought  to  nave  been  Raym.ioji. 

brought  by  him  alone;   but  adjudged  for  the  plaintiffs  after  Andr.245.and 

verdict,  being  only  matter  in  aggravation  of  damages.  |Stj*a.iod4. 

S.C.  cited. 

U  Mod.  264.] 

{a)  In  trespass  {b)  by  baron  and  feme  for  bieating  the  feme  {c\  M  Sid.  387. 
they  may  declare  that  it  was  ad  damnttm  ipsorumj  notwithstanding  *"judgedi*nd 
a  feme  covert  can  have  no  damages,  for  this  actioii  will  survive.  coulJnot'bc'* 
otherwise.  9  Keb.  454.  S.C.  PaTm.  799.  5  Mod.  120.  '  So  in  debt  upon  a  boqd  made  to 
the  feme  dam  soia;  for  the  nonpi^meat  to  her  dum  ioia  was  to  her  damage,  as  the  nonpay- 
ment since  is  to  the  damege  of  toe  baron.  Sdlei  134.  adjudged  |  ^nd  said  it  h  the  usual  way 
of  declaring  in  such  case,  (c)  So  for  words  spoken  of  the  feme.  March*  212.  (^)  Ttc^  Cro. 
Jac  473.  644.    Stie,  155.    2  Keb.  387. 

But  if  in  trover  by  baron  and  feme,  they  declare  quod  cum  pos^  Salk.  114.  pi.  i. 
zessiwud^Jueruni^  4'^.  and  that  the  defelidant  converted,  ad  damnum 
ipsorum,  this  is  naught  after  verdict;  ibr  the  possession  of  the 
wife  is  the  possession  of  her  hnsband,  and  so  is  the  property ;  so 
that  the  cooversidn  cannot  be  to  the  damage  of  the  wife,  but  of 
the  husband  only. 

[Although  an  action  cannot^  regularly,  be  brought  by  or  against  «|..         ^..  ^ 

a  feme  covert,  yet  the  objection  to  it  by  the  parties  to  the  suit,  it  Q^r  3  Term  R* 

hath  in  some  cases  been  laid  down,  can  be  taken  only  in  abate-  627.  (d)  But 

ment  (d) :  therefore  the  feme  (e),  after  she  has  been  treated  by  a  sec  Candell  y. 

plaintiff  as  a  feme  sole,  may  have  process  of  ei^ecution  for  the  n^tgl^Tj™ 

costs  in  her  own  name,  as  sole,  for  the  plaintifi*  is  concluded  Rea^)  y\  j^^. 

from  denying  it     And  hnsband  and  wife  (g)^  who  have  impro-  son,  there 

perly  joined  in  an  action,  are  not  at  i&erty  after  vehlict  for  the  ^^1  where 

defendant,  to  object  to  sndi  impropriety,  in  order  to  discharge  ^l^^^^u^ 

themselves  of  costs.]  the  defendant 

after  verdict,  and  allowed.  And  to  an  action  on  a  bond  acknowledged  bj  a  (bne  covert, 
coverture  may  be  given  in  evidence  on  n<m  e§t  /Bdumf  for  the  instrument  is  merely  void. 
1  Ld.  Raym.  Si 5.-  3  Burr.  1S05.  (e)  Wortlmr  v.  Bayner,  Dougl.  657*  But  the  husband 
caiknot  have  execution  without  a  tcire  facias.  Imd.    (g)  ^-—  v.  Helyers,  Cro.  Car.  175. 

Uln  an  action  on  a  bond  conditioned  for  paypient  by  defencfpmt  Lumi  v.Payne, 
of  ah  annuity  to  defendant's  wife,  if  the  breach  is  stated  in  non«  6Taimt.  140. 
payment  to  the  plaintiiT,  it  is  ill,  and  judgment  will  be  arrested.  H 

(L)  Where 
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(L)  Where  they  must  be  jointly  sued. 

Co.  Lit  135.  rpHE  husband  is  by  law  answerable  for  all  actions  for  which 
?H^6  VVidff  ^'^  ^'^®  stood  attached  at  the  time  of  the  coverture ;  aod 
infrk  Letter  ^^^  ^^^  ^'^  ^^^  ^^^  ^^^  trespasses  during  coverture,  in  which 
(M).308.  cases  the  action  must  be  joint  against  them  both  {d) ;  for  if  die 

(d)  And  there-  alone  were  sued,  it  might  be  a  means  of  makipg  Xbe  busband's 
fore  if  a  man     property  liable,  without  giving  him  an  opportunity  of  defendii^ 


nimself. 


•gaintt  ft  feme 

covert  at  sole,  the  husband  mty  avoid  it  by  writ  of  #rr9r,  and  mav  come  in  9t  any  ttnae  and 
plead  it;  but  for  this  vide  17  Ass.  pi.  17.  Stile,  254.  280,  a  KolLR.  53.  82  ti.  6.  SU 
5  Term  R.  631.  and  tit.  Error  and  Abatement, 

For  this  vide  If  goods  come  to  a  feme  covert  by  trover^  the  Qctiaa  may 
a'il^Ab^V*  ^^  brought  against  the  husband  and  wife,  but  the  convefisiofi 
pUv!  Yelv!  must  be  laid  only  in  the  husband,  because  the  wife  cannot 
166.  Noy,  79.  convert  goods  to  her  own  use;  and  the  action  is.brooght  against 
Leon.  31 2.        both,  because  both  were  concerned   in  the  trespass  of  takins 

Cro.Car.494.  *Up-n  ^  *=* 

254.  Roll.Abr.  "^®"; 

348.,  where  it  was  laid  quod  ad  utum  proariumf  or  ad  vsu^  sunm  09nverterwnt ;  for  this  most 
be  intended  to  the  use  of  both,  and  not  of  the  husband  only.  Vent.  33.  ^Vide  2  Saund.  47  e. 
(5^  edit.)||  fTbis  point  is  settled  as  laid  down  in  the  text.  1  Salk.  114.  Andr.  245.]  Tn 
debt  upon  a  devastavit  against  baron  and  feme  executrix,  it  shall  not  be  Md  fmod  devatiave^ 
runt;  for  a  feme  covert  cannot  waste.    2  Lev.  146. 

Kevworthy.  J  However,  it  is  now  determined  that  a  ded^ration  ogAii^ 

A.  SM^"**  *  husband  and  wife,  charging  that  they  converted  to  their  own  use, 

is  good  after  verdict  j  for  the  verdict  does  not  proceed  upon  the 

acquisition  of  property  by  the  defendants,  but  the  deprivation  of 

property  in  the  plaintifi^  and  the  conversion  may  have  been  by 

destruction. 

Morris  V.  Nor-      In  an  action  against  husband  and  wife  for  a  debt  due  from 

folk,  1  Taunt,    the  wife  before  marriage,  if  tlie  declaration  allege  a  promise  by 

R-  ^^^'  the  wife  during  the  coverture  to  pay  it,  this  is  erro^r,  for  she  is 

incapable  of  niaking  a  promise. 
\ii?v^-^'  '^^^  ^  declaration  stating,  that  the  husband  was  indebted  to 

i  M<w%86  ^^^  plaintiff  for  money  lent  to  the  wife  at  her  request;,  is  bad; 
7  Taunt.  43S.    since,  without  a  request  by  the  husband^  ther^  can  be  no  debt 

due  from  him.|| 
a  Lev.  63.  and       An  action  on  the  case  was  brought  against  baron  and  fem^ 
note  by  the  re-  fy^  retaining  and  keeping  the  servant  of  the  pl^tiff,  and  judg* 

tSet!is"tdl^  "^e^^^acco^'aing^y* 

that  a  feme  covert  may  not  make  a  retainer  or  contract;  but  perhaps  the  receivii^  and  keep- 
ing the  servant  without  any  contract  is  a  trespass  of  which  a  feo^e  ppvert  may  be  guilty.   Qau 

^tE- ^'  ^'  ^^ ^  lease  fer  life  or  year^ be  made  to  baron  imd  feme>  resent 

3H4  i^RoU  *"K  ^''*  ^^^^  ^^  action  of  d«bt  for  rent  arrear  m^'bis  brought 
Abr!  848*.       *  against  both,  for  this  is  for  the  advantage  of  the  wire.  ' 

(a)  But  an  auumptit  lies  not  against  baron  and  feme  on  a  promise  made  bv  the  wife  daring 
coverture  I  for  fuoad  the  wife  it  is  void.  Pblm.  313*  '  ||3ee  I  Tauat.  8lt.|[  But  if  a  fane 
covert  takes  up  goods  from  a  tradesman,  affirming  herselr  to  be  a  feme  sole,  qmere,  if  this  he 
not  such  an  iniurious  taking  as  will  subject  the  husband  and  wife  to  an  action,  though  aeitbtf 
can  be  charged  On  the  contract  ?  ||If  a  feme  sole  trader  is  sued  in  the  courts  of  the  city  of 
LomUm,  the  husband  must  be  joined  for  conformity.    Beard  v*  Webb,  a  Bot.  ds  PaH.  95 1 

[It 


(L)  Where  tf^y  must  he  Jointly  sued.  735 

[It  would  be  error  to  join  the  wife  io  a  declaration  for  words  Swithen  v. 
spoken  by  the  husband  anly^  and  such  declaration  would  be  bad  ^yp^oy 
either  upon  demurrer,  or  in  arrest  of  judgment:  two  declarations 
therefore  for  words,  the  one  against  husband  and  wife,  the  other 
against  husband  only,  cannot  be  consolidated.] 

If  an  aetibn  be  brought  against  the  husband  and  wife,  and  the  For  thiE  vide 
wife  be  arrested,  she  shall  be  discharged  upon  common  bail ;  for  ^Vj^  *" 
nobody  can  be  supposed  to  undertake  for  a  wife  who  hath  no  (B)5.u^die 
property  of  her  own.  may  rerene  an 

outlawiy,  see  dt,  OuOawry. 

I  And  this,  although  the  debt  is  contracted  before  marriage;  Pritcbettv. 
the  courts  however,  will  not  relieve  her  if  she  has  "wilfiMy  and  Cross,  s  H.' 
mal&jUe  represented  herself  to  the  plaintiff  as  a  feme  sole ;  but  Black.  17.  Wa- 
thejr  will  if  the  plaintiff  when  he  gave  the  credit  knew  she  was  ^J^  r|| ^J^i 
a  feme  covert  Pitt  v.  Thomp.* 

ton,  I  East,  16.  Crookes  t.  Fry,  1  Barn.  &  A.  \6S,  Collins  y.  Rowed,  1  New  R,  54.  Pnt- 
ohard  v.  Cowlam,  2  Manh.  40.  Paanell  v.  Taylor,  1  Turn.  St  ft,  ICX>.  Hanrey  v.  Cooke, 
6  Bam.  &  A.  747.  Holloway  t.  Lee,  S  Moo.  Sll.  Carlisle  v.  Starr,  9  Price,  161.  Tbouch 
separated  by  divorce  h  meniS  et  thoro,  she  cannot  be  held  to  bail,  or  sued  as  a  feme  sole. 
5Bro.&B.  99.    9  Bam.  &C.  391. 

The  wife  of  an  attorney  is  not  entitled  to  be  discharged  if  R6bartsv.Ma* 
arrested  on  mesne  process  jointly  with  her  husband,  for  the  son,  i  Taunt, 
plaintiff  was  compelled  to  sue  them  jointly  by  common  process,  ^S4.  De  Gail- 
and  then  the  arrest  follows  of  course;  and  the  Court  of  Com-  i^^Jg^^p^n' 
mon  Pleas  have  relUsed  to  discharge  wives  of  foreigners  living  g^  Burfield  v.* 
abroad^  though  without  a  separate  maintenance.  1  Duchess  de 

I^enne,  8  New  R.  SSO. 

[The  court  will  not  discharge  a  wife  taken  in  execution  upon  |^.^^  w  n 
a  judgment  obtained  against  her  and  her  husband.]  (a)  ^  Stra!  1 167. ' 

Finch  V.  Duddin,  Id.  1837.  Langstaff  v.  Rain,  1  Wils.  149.  Anon.  5  Wils.  124.  ||(a)  Unlesa 
it  appears  that  she  has  no  separate  property  to  dbcharge  the  debt,  and  this  idthough  her 
husband  has  been  discharged  under  the  insolvent  act.  Sparkes  v.  Bell,  8  Bam.  &  C.  1. 
9  Man.  Sc  Ry.  1S4.|| 

|The  court  could  not  discharge  under  the  insolvent  act  E*  parte 
1  G.  4.  c.  1 19.  a  married  woman  in  execution  with  her  husband  ?^*^^°V  a 
for  a  debt  contracted  before  marriage,  since  she  was  not  capable  of  j^g^,  ^^^  ^ 
complying  with  the  conditions  of  £e  act,  by  executing  a  warrant  e  Moo.  i88. 
of  attorney  and  having  a  judgment  entered  up  against  her. 

But  by  the  7  G.  *•  c.  157.  J  72.  provision  is  made  for  dis-  7  G.4.  c.57. 
charging  married  women,   and   for  their  assigning  all  their  §  78. 
property  real  and  personal,  and  for  thdr  executing  a  warrant  of 
attorney  to  confess  judgment 

If  a  plaintiff  sues  a  reme  sole  on  a  contract,  and  obtains  inter*  Cooper  v. 

locutofV  judgment  against  her  before  her  marriage,  he  may  pro-  ?g^*'l*  ,  . 

ceed  after  her  marriage  without  joining  her  husband  by  scire  f^^dLe     *' 

JbciaSi  and  a  capias  ad  satif/aciendum  loXlomiig  the  judgment  5Mau]e&S. 

against  her  alone  is  regular.  ^^7. 

It  seems  that  if  a  married  woman  be  taken  in  execution  for  a  Chalk  v.  Dea* 
debt  contracted  by  her  before  her  marriage,  she  cannot  be  dis-  ^^»  f  ^^' 
charged,  although  the  husband  be  in  custody  on  mesne  process  ^  Bo9,&PuU. 
for  the  same  suit ;  at  all  events,  the  granting  or  refusing  such  sso..  * 
discbarge  is  in  the  discretioigL  ^of  th^  court  || 

[On 
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Gordon  ▼.  [On  a  motion  that  tha  wife  may  haTe  laave  to  plead  sapaTatet y 

tem^^wd*  ^^  ^^  husband,  it  appeared  that  her  estate  was  settled  upon 
i(nf  *        ^'   ^^»  ^^^  ^^  ^^^  setdement  had  been  oonfirmed  in  the  House  of 

Lords  to  be  for  her  separate  maintenance^  but  the  estate  was 
made  liable  to  answer  ail  actions  brought  against  the  husband 
on  her  account:  it  was  suggested,  in  supp(Ht  of  the  motion,  that 
this  was  a  fictitious  demand  in  the  plaintUEF  set  up  by  connivance 
of  the  husband,  and  that  he  would  let  judgment  go  by  de&ult^ 
and  so  share  with  the  plaintiff  in  what  should  be  recorered*  9ut. 
]}ef'  Cur.  We  cannot  allow  you  to  sever  in  pleading:  your  beat 
way  will  be  to  pleail  in  the  name  of  husband  and  wife;  and  if 
the  husband  should  disavow,  and  that  be  contrary  to  the  order 
of  the  House  of  Lords,  you  will  know  how  to  enforce  that  order  ; 
but  we  can  do  nothing  in  it. 
Clwk  T.  Nor-  If  the  husband  enter  an  appearance  for  himself  only,  where 
235*  ^®  '®  sued  with  his  wife,  this  is  not  such  an  irregularity  as  will 

authorize  the  plaintiff  to  sign  judgment  without  demanding  a 
plea.] 
Rufsell  V.  Bu-       I  But  where  the  attorney  for  the  defendant  who  was  sued  joindy 
chanan,  ^{^  j^j^  ^jf^  f^^  ^  j^j^  j^^  book  her  dwn  Mia,  aj^ieared  on  his 

undertaking,  and  pleaded  for  the  husband  onlv;  it  was  held  that 
the  plaintiff  might  appear  for  the  wife  accordmg  to  the  statute,, 
and  treat  the  husband's  plea  as  a  nullity,  and  sign  judgment.  | 

(M)  Where  a  Wife  shall  be  considered  as  a  Feme  Sole  f 
[and  herein  of  her  separate  Estate.] 

6r.  Baronet  A   HUSBAND  who  hath  abjured  the  realm,  or  is  banished  (a)y 

Feme,  p.6S.  is  thereby  dvilitir  mortutiss  and  being  disabled  to  sue  or  be 

^^^AX^'^Aaa  sued  in  right  of  his  wife,  she  must  be  considered  as  a  feme  sole; 

Moor' 85.      '  ^^^  ^^  would  be  unreasonable  that  she  should  be  remediless  on 

1  Bulstr.  14a  her  part,  and  equally  hard  upon  those  who  had  any  demand  on 

3  Bulstr.  188.  her  (6),  that  not  being  able  to  have  any  redress  from  the  husband^ 

fr^^Th  ^^h'  ^^y  should  not  have  any  against  her. 

the  banisbineDt  be  only  for  a  limited  time.  Sparrow  v.  Camitheny  cited  in  1  Term  R.  7.] 
yCarroU  t.  Blencow,  4  Espin.  Ca.  27. ;  and  see  afti^.||  (fi)  In  muumptU^  the  defendaot 
proved  that  she  was  married,  and  her  husband  alive  in  France:  the  plaintiff  bad  judgment; 
upon  which,  as  a  verdict  against  evidence,  she  moved  for  a  new  trial ;  but  it  was  denira ;  for 
it  shall  be  intended,  that  she  was  divorced :  besides,  the  husband  is  an  alien  enemy ;  and  ia 
that  case,  whv  is  not  his  wife  chargeable  as  a  feme  sole  ?  Comb.  402.  Salk.  116.  646.  Ld« 
Ravm.  147.  ||See  Kay  v.  Duchess  de  Pienne,  5  Camp.  123.^  De  Gaillon  v.  L^Aigle,  1  Bos.  & 
Pull.  35.H  [In  equity,  if  the  husband  is  out  of  the  jurisdiction  of  the  court,  though  not  an 
exile,  Dubois  v.  Hole,  2  Vern.  615. ;  or  if  he  cannot  be  found.  Bell  v.  CommissaryHyde.  Pr. 
Ch.  328.,  the  wife  may  be  compelled  to  answer  separately .]||  Her  joining  as  co^laintiff  or 
co-defendant  with  her  husband,  will  not  pr^udice  a  future  claim  by  her  as  to  her  separate 
esUite.    1  Sim.  &  Stu.  185.    1  Jac.  &  W.  665.|| 

10  Mod.  6.  But  By  the  custom  in  London^  if  a  feme  covert  trades  by  herself  in 
for  this  see  dt.  ^  trade  with  which  her  husband  does  not  intermeddle*  she  may 
London  and       ^"^  ^^^d  be  sued  as  a  feme  sole. 

Leon.  131.  Lit  Rep.  SI.  Hetl.  9.  2  Brownl.  128.  Mod.  se.  1  Show.  iss.  [But  the 
custom  is  confined  to  suits  in  the  city  courts  :  she  cannot  sue  alone  in  the  superior  courts, 
upon  a  cause  of  action  accruing  durins  the  coverture,  even  though  she  be  discovert  at  the 
time  of  commencing  the  suit.    CandeU  v.  Shaw.  4  Term  R.  361.;  ||aad  when  sued  in  the 
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«ity  tamti  the  huAMd  «NiseM  jofAM  for'  An^oftaity.  Beard  v.  Webb,  2  Bo%  &  Pull. 
93^  '  '^^^^  ^  -''^  ^  "^  bankrupt*  iee  th*.  JBignJtrupi  (A).  By  ft  flettlement  j^or^  nuur- 
riagc,  the  husband  zna;^  put  his  wife  in  a  atuatlou  ta  carry  on  a  gepamte  tmde ;  and  if  he  do 
not  intermeddte  therewith,  the  stock  in  trade  will  be  exempt  from  his  debts;  fmd  the  wife^iU 
be  tolefy  entitfed  to  the  inereflse '  and  produce.  Jarmati  v.  Woollotoo,  6  Term  R.  628.,  and 
Hflwlintoii  T.  GUI, tlHmcitodJ 

.   [In  the  4Sase  o(  a  divorce  d  mensA  et  thoroy  of  which  alimony  is  Ringstead  v. 
H  consequent,  the  wife,  it  seems,  becomes  solely  responsible  ^y  ^c" 
to  creditors  (a)  t  and  so  in  the  case  of  a  voluntary  parting,  and  a  Bankmpt    * 
separata  maintenance  allowed  her  by  the  husband;  for  as  soon  Laws,  S2.  Bar- 
as  she  acquireth  a  will,  and  an  interest  distinct  from,  and  iilde-  well  v. 
pemlMt  ott  her  husband,  the  disability  of  coverture  is  supposed  gl^rf^'iff' 
tb  ceasew     It  bath  therefore  been  determined  by  the  Court  of  PoeinitT      ^' 
K«  B<,  though  ft  by  no  means  appears  to  be  settled  (&),  that  a  i  Term  R.  5. 
woman  so  separated  and  with  such  maintenance,  may  contract  See  con/.  Hat- 
aftid  beJ  sued  alone  (oir  any  personal  demand.     And  the  liability  j'^f"  Jo?*^' 
of  her  being  sued  alone  must  necessarily  infer  her  capacity  of  r^io79.  Lean 
beiog  sole  ptaintiff  against  those  with  whom  she  may  contract  v.  Schutz,  Id. 
Her  power  too,  in  such  circumstances,  over  her  real  property  at  ^^^S.  [(a)  But 
law,'  baith  lately  been  asserted  to  a  very  considerable  extent  {c) :  JJjo\j'^*?^'*^ji^'^". 
for  it  liath  been  holden,  that  a  wife  who  had  a  copyhold  estate  ^^i^pg^' 
to  her  separate  use,  and  lived  separate  from  her  husband,  could  denie  Uu:  the 
surrender  the  same  without  her  husband,  be  having,  upon  the  fund  must  be 
separation^  covenlinted  to  join  In  all  necessary  conveyance  ^^  K^'k""*?!*--!! 
such  estates,  and  to  such  uses  as  she  should  appoint.  5TermR.679! 

S^  too*  the  obflcrvfttiDPS  of'  tbe  coart  in  that  ease,  {b)  fids  6  Term  R.  ^#.  ||But  it  it 
now  settled,  that  ^  woman  living  .separate  frovsi  her  ht^and  with: a  separate  maintenance  can- 
not be  sued  alone.  Marshall  v.tlutton,  a  Term  R.  547.,  nor  though  she  be  divorced  h  metud  el 
thoro,  Lewis  v.  Lee,  3  Barn.  &  C.  291.  Hookham  v.  Chambers,  5  Bro.  Se  B«  92.  Fairthome 
v.Blaqoiere,  0  Maule  ft  6.  73.||  {&)  Compton  v.  CoHinson,  1  H.  Black.  334*'  The  adequacy 
of  theaettlenisat^.or  the  eircuiDstaacea  of  the  husband  at  the  time  of  making  it,  are  point! 
which  have  not  yet  been  ctiscussed.  Such  a  settlement,  indeed,  with  a  covftumt  by  the  trustees 
to  indemnify  the  husband  against  the  wi/e*s  debts,  hath  beeu  holden  to  be  good  i^amst  creditors 
prior  to  the  time  of  making  it,  for  the  covenant  is  a  valuable  consideration.  Stephens  v.  dive^ 
2  Bro.  Gh.  R.  9a ;  ami'  Kin^t  V.' Brewer,  there  cited,  as  decided  by-  Lord  Loughbormgh  at 
C%^l«i|^fbff4  asfiaeB:l770.  HWorrall  v.  Jacob,  S  Meriv.  2564  ^^^  without  such  covenant  the 
husband  is  discharged  from  the  wife's  debts ;  for,  as  to  him,  the  reasoa  of  introducing  it,  is, 
that  he  may  be  protected  against  the  costs  he  ma;^  incur  by  being  sued  for  those  debts.  Angier 
v.'An^er,  Oilb  Eq.  Rep.  152/  But  if  the  operation  of  the  covennnt  be,  as  stated  in  the  case 
of  Stephens  v.  Olive,  it  woald' follow,  that  any  agreement  between  hnsband  and  wife,  securing 
her  a  separate  naiatenanee,  without  such  covenant,  may  be  set  aside  by  creditors ;  unless  it 
coald  be  shewn  thai  the  conduct  of  the  husband  had  been  so  harsh  and  cruel,  as  to  afford  the 
wife  a  sufficient  ground  for  a  sentence  of  alimony  in  the  spiritual  court,  if  the  wife  had  sued 
him  in  sueb  court ;  under  which  ebrcumstance,  it  seems,  a  court  of  equity  will  sustain  a  con- 
▼eyanee  by  the-  husband  of  part  of  his  estate,  as  a  separate  maintenance  for  his  wife,  even 
against  the  claims  of  creditors.  Hobbs  v.  Hall,  Jidy  1786,  Fonbl.  Notes  on  Eq.  Tr.  102. 
jJNunn  V.  Ladbrooke,  8  Term  R.  521.  Where  the  husband  secures  an  annuity  to  the  wife  as 
a  separate  maintenance,  if  it  is  m  arrear  the  court  wiH  decree  payment  of  the  arrears,  but 
they  will  not  decree  an  appropfitttion  of  a'som  to  secnxe  future  payments.  Cooke  v.  Wiggins^ 
loVes.l91.|| 

But  it  is  in  f^  court  of  equity,  where  a  feme  covert  is  usually, 
and  where  perhaps  only  sne  can  properly  be,  considered  as  a 
feme  sole;  it  being  competent  to  that  court  to  act  upon  her 
property  in  the  hands  of  her  trustees,  and  therefore  to  treat  her 
as  having  interests  and  obligations  distinct  from  those  of  her 
husband.     If,  therefore,  she  claims  any  rights  in  opposition  to 
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;a)Pr.Ch.5^.  those  daimed  by  her  hosbend,  or  if  she  lives  separate  from 
h)2  Atk. 50.  him {a\  or  disapproves  the  deFence  he  wishes  her  to  make  (b\ 
k  Eq.  Ca- Abr.  g|,g  u,|g^y^  Jq  equity,  obtain  an  order  to  defend  a  suit  separately  (c), 
•Lwi  ^y  If  a  husband  is  plaintiff  in  a  suit  {d)j  and  makes  his  wife  a 
sv^rputitt  vdeTendanty  he  is  considered  as  thereby  renouncing  his  marital 
•without  iuch  ri^it  over  her,  and  she  is  allowed  to  answer  separately  without 
order  may  be  |^  order  of  the  court  for  the  purpose*  And  as  she  may  defend 
irmukrly  ^  ^  ^^  instituted  against  her  by  her  husband,  so  she  may  institute 
fiM.  lOi.R.  ^  Mut  against  himt  but  the  biH  must  be  exhibited  in  her 
68.  But  see  name  by  her  next  firiend  {e)^  though  she  may  defend  without  such 
sP.Wins.37ij,  protecti<m.     And  the  court  will  not  permit  >  bill  to  be  filed 

W)  3^Adt!^47S.'  ^y  *"y  ^"®  without  her  consent  {g} 

{e)  2  Ves.  458.  (g)  Pre.  Ch.  326.  If  a  married  ^oman  obsdnateTy  refnseth  to  join  with  her 
hutbandy  she  may  be  compelled  to  make  a  separate  defence ;  and  for  that  purpose  an  order 
may  be  obtained  that  process  may  issue  against  her  separately.  1  Ch.  Ca.  896.  It  should  be 
observed,  however,  that  though  a  woman  may  be  proceeded  against  without  her  husband,  yet 
the  court  cannot  make  a  personal  decree  against  her  for  the  payment  of  a  debt ;  al!  they  can 
do  is,  to  call  forth  her  personal  property  is  the  bands  of  trustees,  aad  to  direct  the  applicatioo 
of  it*    1  Bro.  Ch.  R.  16.    9  AdL  e». 

II  With  respect  to  the  mode  of  <eoaalitiiting  a  separate  pro- 
vision for  a  married  woman,  whenever  it  appears  from  the  natura 
of  the  transaction,  as  in  the  instance  of  a  settlement  in  con- 
templation of  marriage  where  tht  husband  is  a  party,  or  from 
the  context  of  the  instrument  limiting  the  property  to  the  wife, 
*that  she  was  intended  to  have  it  to  her  sole  use,  a  court  of 
-equity  will  carry  ithis  intention  into  effect ;  and  if  no  truateea 
.are  named  the  husband  will  be  considered  a  trustee  ibr'her. 
Tyrrell  v.  Thus  where  the  husband  signed  a  paper  by  which  he  agreed 

Hope,  8  Atk.  fU^i  the  wife  should  enjoy  and  receive  the  profits  of  a  certain 
'^^'  property^  those  words  were  held  to  imply  a  separate  uae  to  the 

wife,  and  to  create  a  trust  in  the  husband  for  her. 
Darley  v.  Dar-       So  also  Lord  Hardwicke  said  that  technical  words  were  not 
ley,  3  Atk.  399.  necessary,  and  held  that  the  word  "  livelihood,"  was  sufficient 

to  show  the  intention  of  the  donor,  to  give  property  to  the  wife's 
sole  and  separate  use. 
Leev.Prieanx,  So  a  direction  that  the  trustee  shonld  not  be  troubled  to  see 
.%  Bro.  C.  C.  to  the  application  of  the  sum  payable,  but  that  the  receipt  of 
v^HurleTv  ^^  married  woman  should  be  a  sufficient  discharge  to  him,  was 
$40. ;  and  see'  ^^^  ^7  Lord  Alvatdey  sufficient  to  entide  the  wife  to  the 
18  Ves.  434.      dividends  as  her  separate  property;  and  a  direction  that  the 

money  was  to  be  paid  ^^  into  her  proper  hands,''  has  been  held 
to  have  the  same  effect. 
Dixon  V.  01-         And  so  also  a  bequest  of  bond  and  mortgage  debts  to  be 
inius,2CoxIL  delivered  up  to  the  married  woman^  ^*  whenever  she  should 
^^**  "  demand  or  require  the  same." 

Prichard  t.  '^  ^^  ^  legacy  for  her  own  use  and  at  her  own  disposal* 

Ames,  1  Turn.  &  R.  S3S,     See  Beable  t.  Dodd,  1  Term  R.  193.    Horsemau  v.  Abbey,  I  Jac. 
&  Walk.  381. 

Dakins  v.  Be-        But  the  intention   to  deprive  the  husband  of  any  benefit 
resford,  iCh.    fj-Qp^  ^i,g  property  must  be  clear.      Thus  a  devise  in  trust 

to  sell,  and  out  of  the  produce  "  to  purchase  in  the  trustee's 
*^  name  an  annuity  of  80/.  for  the  life  of  the  wife  of  D^  and 
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^  to  pay  the  same  to  her  and  her  assigns,"  was  not  held  to 
exclude  the  husband's  right  though  living  apart  from  his  wife^ 

Nor  will  a  direction  "  to  pay  to  her  to  and  for  her  use,"  have  ^^^*  j^* 
that  effect ;  nor  a  legacy  to  the  woman  to  her  own  use  and  benefit*  ^  iimdd.  J7a» 
S  Bra  Ch.  Ca.  385. ;  and  see  4  Madd.  409.   5  Madd.  491.   s  Vet.  1 66.   5  V«9.  &l  7. 

But  a  legacy  to  a  married  woman  **  for  her  own  use  and  at  Prichard  r. 
**  her  own  disposal,"  vests  in  her  as  separate  estate.  ^"^'  ^'^^^' 

And  so  a  bequest  to  a  woman  of  a  fund,  with  the  interest  Adamson  v. 
(hereon,  to  be  vested  in  trustees,  the  income  arising  therefrom  to  Arnnrtage, 
be  for  her  sole  use  and  benefit,  vests  the  capital  for  her  separate  ^^^^sasf ' 
use.V 

The  general  grounds  upon  which  equity  allows  a  wife  to  in-  («)  2  Vca.45«. 
stitute  a  suit  against  her  husband,  are,  where  any  thing  is  given  ^^^  *^"*?  ^["^ 
to* her  separate  use  (a);  or  the  husband  refiiseth  to  perform  posed, the 
marriage-articles  (6) ;  or  articles  for  a  separate  maintenance  (c) ;  Lasband  is 
or  where  the  wife  (cQ,  having  been  deserted  by  her  husband,  hath,  considered  at 
during  his  absence,  acquired  by  her  labour  a  separate  property,  ^^^^-^^  ^ 
of  which  he  hath  plundered  hen     And  it  will  decree  a  specific  Win8.3i6. 
performance  of  articles  of  separation  {e)  at  the  suit  of  the  wife.  And  where  a 
las  far  as  regards  payment  of  the  maintenanccil  though  the  legacy  was 
husband  offisr  to  take  her  back  again,  if  it  appears  that  a  p'^"'^^ 
perpetual  separation  was  intended  by  the  parties :  but  not  so,  ^^  ^  direc- 
where   the  separation  is   merely  temporary  (^),  or  there  hath  tion  <' that  her 
been  a  subsequent  cohabitation,  {h)  Nor  is  it  any  answer  to  such  '^  receipt 
a  suit,  that  the  wife  hath  been  guilty  even  of  adultery,  (i)   How-  2  JuffidCTulL 
ever,  in  most  cases,  where  a  wife  comes  into  equity  to  sup-  « charge  to  the 
port  her  possession  independent  on  her  husband,  it  is  her  merit  *^  executors,**  it 
which  entitles  her  to  rdief ;   and  therefore  the  court  will  not  was  holden  to 
decree  maintenance  (it)  where  there  is  fiiU  proof  of  elopement  ^^^statoI^V^ 
and  adultery.  .aying, « that 

**  it  should  be  to  her  separate  use.**  Lee  v.  Prieaux,  S  Bro.  Chan.  R.  ssi.  (i)  s  Veni.  493. 
(o)  Gilb.  Eq.  R.  15S.  (iQ  1  Atk.  S78.  {e)  3  Bro.  Chan.  R.  614.  (g)  l  Ves.  1 7.,^  and  3  Atk. 
547.  iUTde  3  Ves.  35S.  1 1  Ves  S3%.  3  Roper,  S9S.|1  (A)  Fletcher  y.  Fletcher,  cited  in  3  Bro. 
Chan.  K.  6 19.  (t)  3  P.  Wms.  S69.,  and  Blount  ▼.  Winter,  reported  in  3  P.  Wms.  S76.  Cox's 
edition,  (k)  2  Atk.  96.  Jj^Sed  vide  Seagrave  v.  Seagrave,  13  Yes.  439.  Jee  v.  Thurlow, 
S  Bam.  A  C.  547  .|| 

n  Whether  the  wife  can  dispose  absolutely  of  her  provision  Hyde  v.  Price, 
settled  on  her  as  a  separate  maintenance^  does  not  appear  finally  */[*•;  ^^\ 
settled.     Where  a  sum  of  stock  was  settled  in  tnist  to  permit  ^j,^      ^  ^' 
the  wife  to  receive  the  dividends  for  her  maintenance  and  sup-  3  Madd.R.  79. 
port,  during  the  joint  lives  of  herself  and  her  husband,  and  she 
joined  with  her  husband  in  granting  an  annuity  for  a  valuable 
consideration  out  of  the  stock,    Lord  Atoardey  held   that  the 
annuity  could  not  be  sustained  against  the  wife,  since  she  had 
only  a  special   trust  on   tne   dividends   of  the  stock,  and  no 
dominion  over  them. 

As  the  wife  may  dispose  by  will  of  savings  from  her  separate  Gage  v. 
estate  limited  to  her  sole  use  by  a  stranger,  so  also  she  may  }^^^  *  ^'°* 
dispose  of  savings  from  her  separate  maintenance;  but  if  she  g  j^^/j^  j^g^ 
make  no  disposition,  and  her  husband  be  the  survivor,  he  will  |  Roper,  205.* 
be  entitled  to  them  as  her  administrator,  subject  to  her  separate  Stepnens  v. 

3  B  2  debts ; 
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Olive,  3  Bro.  debts;  and  during  the  wife's  life  her  savings  will  not  be  liaUe  to 
C.  C.  <)o.  |)er  husband's  engagements,  if  the  settlement  were  made  for  a 

Worraliv.        valuable  consideration.  B 

Merhr.  256, 

Finch's  R.  145.  Where  the  property  of  a  wife  is  in  the  power  of  a  conrt  of 
2P.Wm8.639.  equity,  it  wiH  not  part  with  it,  unless  the  husband  make  a  pro- 
5P.Wraii.i2.  p^j,  settlement,  or  the  wife  in  court  consent  to  his  receiving  it, 
238.  Vw^  -^"^  *^  ^^^^  gone  so  far  (a)  as  to  restrain  him  from  proceeding 
use!  But  this  in  the  spiritual  court  for  the  wife's  portion  arising  out  of  personal 
equity  18  ner-  estate,  because  that  court  cannot  oblige  him  to  make  an  adequate 
sonal  to  the  provision  on  her.  ||But  the  court  wiH  not  restrain  his  recovering 
L^die^'hi' her    ^^  property  in  a  court  of  law.(6)ll 

husband's  lifetime,  though  she  leave  children,  her  husband  is  entitled  to  her  personal 
property,  without  making  any  provision  for  them.  Scriven  v.  Tapley,  Arobl.  599.  Phipps  v. 
fclarl  of  Anglesea,  Fonbl.  Notes  on  Eq.  Tr.  89.  ||Murray  ?.  Lord  Elibank,  10  Ve».'84^ 
Lloyd  V.  Williams,  1  Madd.  R.  450. ;  ied  Me  13  Ves.  7.  If  the  wife  dies^af^er  a  decree  for 
carrying  in  proposals  for  a  settlement  to  the  Master's  office,  the  right  of  the  children  attaches. 
Rowe  V.  Jackson,  2  Dick.  604.  And  it  has  lately  been  decided  that  the  wife's  equity  attaches 
oa  her  filing  a  bill  for  a  settlement,  and  that  the  children  are  entitled  if  she  afterwards  die. 
Steinmetz  v.  Halthin,  1  Glyn  &  Ja.  68.  But  the  wife  may  in  her  lifietime  waive  the  settle- 
ment and  defeat  the  /children.  10  Ves.  88.  1  Madd.  450.;  atd  vide  2  Ves.  672.  If  she  insist 
<  on  her  equity  against  her  husband's  assignees,  she  cannot  afterwards  wiuve  it  in  favour  of  her 
husband.  Barker  v.  Lea,  6  Madd.  330.  If  the  wife  is  subject  of  a  state  by  the  law  of  which 
the  husband  is  entitled  to  the  whole  fund,  the  court  will  not  require  a  settlement  on  her. 
Sawyer  v.  Shute,  I  Anst.  65,  Campbell  v.  French,  3  Ves.  92 1.  Dues  v.  Smith,  \  Roper,  965^ 
-(a)  Pr.  Ch.  548.    2  Atk.  420.   Toth.  111.    |tc6)  1  Ves.  sen. 539.    2Atk.42a.    l0Ves.9O.|| 

2  Atk.420.  II  The  assignees  of  the  husband  under  the  bankrupt  law,  and 

2  Ves.  jun.  under  the  insolvent  acts^  and  also  his  general  assignees  for  pay- 
9*Ve^*87.  "^^"^^  ®^  debts,  stand  in  the  same  situation  with  respect  to  the 
s  Madd.  16.      "^i^c  ^  ^^6  husband  himself;  consequently  if  the  wife's  property 

is  a  legal  interest,  which  can  be  obtained  without  resorUng  to  a 
Court  of  Equity,  they  are  entitled  to  it  absolutely,  but  if' the 
property  is  equitable,  they  are  bound  to  make  a  settlement  on 
the  wife,  in  the  same  manner  as  tlie  husband  himself* 
Salisbury  v.  And  though  it  has  been  disputed,  whether  the  assignee  of  the 

Newton,  husband,  claiming  by  purchase  from  him,  was  compellable  in 

*  ^^^®  ^'  equity  to  make  a  similar  settlement,  it  seems  now  to  be  settled 
Y  Mason  ^^^^  '^^  cannot  be  in  a  better  situation  than  the  husband,  and 

i'p.Wms!549.  must  make  a  settlement.  However  where  the  wife's  equitable 
Jewson  V.  property  was  only  a  life  interest,  the  Vice  Chancellor  considered 
^A"k*^4iY  ^^'^  ^  ^^^  case^  and  refused  to  order  a  settlement  against  a 
Like  V.  Beres-  Purchaser,  for  vfduable  consideration,  of  the  husband, 
ford,  3  Ves.  51 1.  Pryor  v.  Hill,  4  Brown  C.  C.  159.  Macaulay  v.  Phillips,  4  Ves.  19.  Franco 
V.  Franco,  4  Ves.  530.    Elliott  v.  Cordell,  5  Madd.  149. 

1  Roper  B.  &  It  seems  doubtful  whether  the  wife  is  entitled  to  a  provision 
F.  271.  .out  of  a  trust  term  belonging  to  ber  as  against  a  purchaser. 

5  P.  Wms.  11.  The  wife's  equity  for  a  settlement  will  be  defeated  by  payment 
s  Ves.  206.  or  transfer  of  the  funds  to  the  husband,  by  the  trustee  or  party 
EUban^  ^  ^^  whose  controul  they  ar^  before  any  proceedings  are  instituted 
40  Ves.  90.        respecting  the  property,  and  such  payment  or  transfer  may  be 

lawfully  made  before  proceedings  had,  but  not  afterwards. 
Carr  V.  Easta-       If  the  wife  be  an  adulteress  living  apart  from  her  husband,  a 
brooke,  4  Ves.  court  of  equity  will  not  interfere  upon  her  application  for  a 

settlement 


(M)  Where  a  Wifh  shaltbe  considered  as  a  Feme  sole^  S^x.        74* 

settlement  out  of  her  own  choses  in  action^  neither  will  it  order  146.  Ball  ▼. 

them  to  be  paid  to  the  husband  ;  not  to  the  wife  because  she  is  Montgomery, 

unworthy  of  the  court's  notice,  nor  to  the  husband  because  he  2Ye8.jun.i9i. 

does  not  maintain  her,  in  respect  of  which  duty  only  tlie  law 

gives  to  him  her  fortune. t| 

The  wife's  consent  to  the  payment  of  money  to  her  husband  {a\  (a)  2  Bro. 

though  she  be  not  personally  present,  being  resident  abroad,  may  9^^'^^  ^^^' 

be  given,  and  acted  upon;  but  it  cannot,  by  the  rules  of  the  chan. Ca.237. 

court  in  such  case,  be  dispensed  with  (6),  if  the  sum  exceed  one  (r)  2  Bro. 

hundred  guineas;  nor  will  the  court  part  with  the  property,  even  Chan.Ca.  66^, 

with  such  consent,  unless  there  be  an  affidavit  both  by  husband  « ^^^'^""57  m" 

and  wife  that  it  is  not  settled,  {c)  |n  Ex  parte 

Highain,  2  VeSrS79.,  Lord  Hardwicke  appears  to  have  refused  to  order  the  whole  of  the  wife's 
fortune  to  be  paid  to  the  husband  though  the  wife  was  in  court,  and  desired  it  might.  See 
Also  Blackwood  v.  Morris,  cited  in  Ca.  temp.  1  alb.  43.  to  the  same  effect.  But  in  Willetts  v. 
Cay,  2  Atk.  67.,  the  Master  of  the  Rolls  is  reported  to  have  ordered  the  wife's  whole  fortune 
to  be  paid  to  the  husband,  though  insolvent,  the  wife  being  in  court,  and  giving  her  consent. 
As  to  part  of  her  fortune,  if  she  will  persist  in  requiring  it  to  be  paid  to  her  husband,  the  court 
must  comply  with  her  request.  Dimmock  v.  Atkinson,  5  Bro.  Chan.  Ca.  197.  With  the  con* 
sent  of  the  wife  money  left  in  trust  for  the  wife  and  her  heirs  to  be  laid  out  in  land,  ordereH 
%o  be  paid  to  the  husband  without  being  invested  in  land.  Pearson  v.  Brereton,  5  Atk.  71. 
Stock  staading  in  the  names  of  trustees  under  a  settlement,  the  dividends  to  be  paid  to  the 
wife,  or  to  such  uses  as  she  sliould  from  time  to  time  during  coverture  appoint,  the  princi|)iA 
to  be  transferred  after  her  death  to  the  husband ;  ordered,  upon  her  consent,  to  be  paid,, 
though  no  appointment  to  the  husband.  Clarke  v.  Pister,  26th  March  1778,  cited  in  J  Bro* 
Chan.  R.  568.  So  a  legacy  given  to  a  wife  for  her  sole  use,  with  a  power  of  appointment  by 
will,  and  in  default  of  appointment  to  her  executors;  ordered,  upon  her  consent,  to  be  paid 
to  her  husband.  Newman  v.  Cartony,  24th  April  1771.  Ibid,  So  of  money  settled  in  like 
manner.  Ellis  v.  Atkinson,  s  Bro.  Chan.  R.  565.  ||As  to  examination  of  the  wife  where  she 
is  abroad,  see  1  Ves.  &  B.  507.  S  Ves.  sen.  60.  s  Bro.  C.  C  633.  3  Ves.  921.  When  the- 
fund  is  under  200^.  it  vill  be  paid  out  to  the  husband  on  the  joint  petition  of  husband  and 
wife.    Elworthy  v.  Wickstead,  1  Jac.  &  W.  69.|| 

BTFie  court  will  not  allow  the  wife  to  waive  her  equity  by  glv-  Edmonds  v. 
ing  her  consent  in  court  to  a  payment  to  her  husband,  where  the  Townsend, 
sum  is  unascertained  at  the  time,  the  Vice-Chancellor  observing  i  Anst.95. 
in  one  case,  that  although  she  might  not  think  500/.  the  proper  ^j^lchfoft,^' 
subject  of  a  settlement,  she  might  think  differently  of  600/.  s  Ves.  178. 

WooUands  v.  Croncher^  12  Ves.  174*     Jernegan  v.  Baxter,  &  Madd.  32.     Godber  v.  Laurie*, 
ro  Price  R.  r52» 

And  where  the  fund  is  reversionary,  whether  it  be  vested  or  WoollanJs  v. 
contingent,  it  seems  now  settled  that  the  consent  of  the  wife  Croucher, 
cannot  be  taken  to  give  it  up  to  the  husband.     Sir  W.  Grant  yl'^oberu  * 
observed,   in   fVooUands  v.  Croucher^    "  The  ordinary  occasion  3  Madd.  384. 

for  taking  the  consent  is  where  the  husband  applies  to  have  Wade  v. 

paid  to  him  money  that  belongs  presently  and  immediately  to  ^^"^^  ^ 
**  the  wife.     Her  equity  is  not  to  prevent  his  receipt  of  it  (for  3^^"   ^^ 
^  it  belongs  to  him),  but  to  have  a  settlement;  and  the  court  m/«>' Butler t. 
**  requires  her  consent  to  the  payment  to  him  without  a  settle-  Duncombe, 
•*  ment ;  but  in  this  instance  the  object  is  not  to  bar  her  equity  fj^*^™'.'^*' 

to  have  a  settlement,    but  to  bar  her  right  to  survivorship,  ^^  Damiani 

for  upon  his  death  it  belongs  to  her  entirely  :  she  is  giving  s'jac.  &,  W. 

up  not  her  equity  only  but  her  entire  right  by  survivorship;  458.;  and  see 
**  that  is  not  the  case  in  which  the  court  takes  her  consent.'*         Roper,c.6.§«, 

And  if  the  fund  has  been  settled  and  vested  in  trustees  for  the  Richard  v. 
benefit  of  the  wife,  the  court  will  not  authorize  her  departure  Chambers  and 
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Seaman  t.        with  it  to  any  person,  though  she  should  consent  on  examination 
T.  DmlJ,  jjj  nature  of  a  fine  at  law.  I 

lOVef.  580.  ■ 

Lee  ▼.  Muggeridge,  10  Ves.  580.;  and  see  1  Sim.  &  Stu.  365.    S  Jac  &  W.  456. 

Allen  ▼.  Pap-  And  a  woman,  having  a  separate  estate,  may  pass  k  without 
worth,  1  Vet.  an  examination  in  court ;  and  she  will  be  bound  to  a  qjedfic 
l^^'u^^  ^'  P^'^formance,  unless  there  be  any  proof  of  fraud  or  undue  inflo- 
cCiu'r.mo!  ^^  ^"  ^^^  P**^  ^  *«  husband.  Lord  Hardmete{a)  indeed 
a)  Peacock  v.  seems  to  have  thought,  that  the  power  of  a  feme  covert  to  dispose 
Monk,  s  Ves.  of  her  separate  estate  must  be  confined  to  such  part  of  it  as  wa» 
(A\W  '  h  Personal ;  for  that  of  her  real  estate  she  could  make  no  disposition 
Cadocan  ^  during  her  coverture,  unless  by  fine,  or  unless  she  bad,  before 
6  Bro.  P.  C.  marriage,  reserved  to  herself  such  right  bv  way  of  trust,  or  of  a 
156  Rippon  power  over  an  use;  and  doubted  whether  a  court  of  equity 
r  ^^^^*  would  carry  into  execution  a  bare  agreement  to  the  prejudice  of 
^Tcrfg^^^  the  heir  at  law.  But  this  doubt  u  now  done  away  (6);  for  H 
Cox,  1  \e$!  I^^'^  l^^i^  since  determined,  that  a  court  of  equity  will  compel 
517.  IJEssexv.  the  heir  to  make  a  conveyance  to  the  party  in  whose  favour  sud> 
Atkins,  14  Ves.  an  agreement  was  made.  And  in  all  those  cases  where  a  feme 
v^Bast^  ^"*  covert  hath  such  power  {c\  she  may  exercise  it  without  joining 
1  Young'ft  J.  ^^^  trustees,  unless  their  joining  is  made  necessary. 
529.    Acton  V.  White,  1  Sim.  &  Stu.  439.| 

Fettiplace  V.  |And  with  respect  to  personal  estate  it  is  now  settled,  that 

km7^.  3  Bro!  ^^^^^  '^  '^  actually  pven  or  setded,  or  agreed  to  be  given  or 
C.C.  8.  Rich'  ^ttled,  to  the  separate  use  of  a  married  woman,  she  may  dispose 
V.  Cockeli,  of  it  as  a  feme  sole,  to  the  full  extent  of  her  interest,  aItbou«;h 
9  Ves.  369.  no  particular  form  to  do  so  is  prescribed  in  the  instrument  for 
Corpl^s^Vcs.  ^®  purpose ;  and  the  wife's  power  is  the  same,  whether  the  pro- 
190.;'  but  see    P^^ty  settled  to  her  separate  use  is  in  possession  or  in  reversion.  | 

Whistler  v.  Newman,  4  Ves.  129.  As  to  what  is  a  good  execution  of  the  power  where  it  » 
confined  to  appointments  of  the  wife  by  deed  or  will,  see  Sugd.  on  Powers. 

Peacock  ▼.  li*  ^  feme  covert,  having  separate  property,  borrows  money. 

Monk,  2  Ves.    and  executes  a  bond,  or  enters  into  a  bond  conjointly  with  her 
v^Tur^iirTp   ^"^'^^^^^  ^  ^  security  for  his  debts,  this  will  give  a  foundation 
'  Wms.  144.     *  ^  demand  the  money  out  of  her  separate  estate ;  and  her  decla- 
Hnlme  ▼.         rations  may  in  such  case  be  read  in  evidence  against  her. 


but  the  husband  absconding,  so  that  he  could  not  be  served,  the  plaintiff  proceeded  to  ouU 
iawry,  and  then  filed  a  second  bill  against  the  wife  only.  Briscoe  v.  Kennedy,  at  theRall% 
91st  July  1 762 ;  cited  in  1  Bro.  Chan.  R.  ]  s. 

Heatley  v.  ||  And  so  also  where  she  accepted  a  bill  for  a  milliner's  debt, 

Thomas,  this  was  held  to  be  a  charge  on  her  separate  estate ;  and  it  i^ 

Bnlkin'v^^'  clear  that  where  she  either  expressly  or  impliedly  charges  her 
Clarke,^  separate  estate  for  necessaries,  it  will  entitle  her  creditors  to  sati$^ 

1 7  Ves!  505.      faction  out  of  that  fund. 
Stuart  V,  Lord  Kirkwall,  3  Madd.  387. 

1  V«.jun.  277.  Whether  without  such  a  charge  her  general  creditors  can  come 
8  Vw'*i7s'^*  "P™  s"ch  separate  estate,  does  not  appear  to  be  quite  setded. 

Lord   ThurUmf  in  Hulme  v.  Tenant^  seems  to  have  been  of 

opinion 
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cpinion  they  could,  considering  the  liability  to  general  engage-  »  ^^  ^9?« 
nients  as  a  necessary  incident  to  separate  estate,  arising  from  the  ^^^'  y  jjj^j^ 
capacity  to  contract,  which  a  separate  estate  confers  ;  out  subse-  ^g\  q„, 
quent  authorities  appear  t6  limit  the  liability  to  cases  where  the  Whether  there 
contract  is  entered  into  with  the  intention  of  charging  her  separate  "  any  dwtinc- 
estate,  in  which  cases  the  court  treats  the  charge  as  an  appoint-  K°^|"y^*5?e 
ment  by  the  wife  of  bev  separate  estate.  1^  separate  estate 

whether  the  feme  is  Wing  with  her  httsbaiKt,  or  enjioTing  a  separate  maintenance.  2  Roper, 
306. 1  and  see  liLSAS^  and  Qtu  whether  the  husband  can  throw  the  expense  of  her  funeral 
on  her  separate  estate  ?  Gregory  ▼.  Lockyer,  6  Madd.  90. 

If  a  wife  charge  her  estate  with  the  payment  of  her  husband's  Huntingdon  r. 
debts,  or  apply  her  separate  estate  to  such  purpose,  and  it  do  not  Huntingdon, 
appear  to  be  intended  by  her  as  a  gift  to  him,  equity  will  decree  «  ^®"'*-J'^' 
the  husband's  assets  to  be  applied  in  exoneration  of  her  estate,  p^J^ ^^     ** 
or  in  repayment  of  the  money  advanced.  Lee,  2  Vera. 

i$04.  Tate  T.  Austin,  1  P^Wms.  964.  2  Vera.  689.  Parteriche  v.  PawleC,  9  Atk.  384.  Clinton 
T.  Hooper,  3  Bro.  Chan.  R.  201.  ||Kinnoul  v.  Money,  5  Swanst,  21 7.  n.  Aguilar  v.  Aguilar^ 
S  Madd.  R.  4 1 4.    Fitt  v.  Pitt,  I  Turaer  R.^  1 80^1 

0  With  respect  to  the  wife's  right  to  redeem  her  mortgaged  Broad  v* 
estate,  where  the  equity  of  redemption  is  not  reserved  to  her  q^^^  ^i^*"* 
by  the  mortgage,  it  seems  established  that  where  the  mort-  Rascombe  t. 
gage-deed  of  the  wife's  property  contains  no  limitations  of  the  Hare,  s  DowV 
estate  beyond  the  security,  and  reserves  the  equity  of  redemption  Parl.Ca*i. 
to  the  husband  alone,  in  that  case  the  wife's  original  sole  interest 
will  be  preserved  to  her,  the  merejbrm  of  the  reservation  of  the 
€quity  of  redemption  being  held  insufficient  of  itsdif  to  idter  the 
prior  title  to  the  property;  and  the  circumstance  of  the  reservatios 
having  been  made  otherwise  than  to  the  owner  of  the  estate  (the- 
wife),  being  presumed  in  law  to  have  originated  either  in  the  in* 
accuracy  of  the  language  of  the  clause,  or  in  the  mistake  of  the 
person  who  prepared  or  engrossed  the  deed,  neither  of  which 
circumstances  is  allowed  to  ps^dice  ,the  person   having  the- 
prior  title. 

But  where  the  mortgage^deed  contains  a  settlement  of  the  Rowell  v. 

fe's  estate,  and  die  mortgage,  or  the  form  of  reservation  of  the  Walley, 
equity  of  redemption,  has  nothing  to  do  with  the  subsequent  iChan.R.ii«» 
limitations  of  the  property,  but  is  perfectly  distinct  from  them ;  j^e^^^g  Ves. 
as  where  the  mortgage  is  tor  a  term  of  years,  and  the  limitations  use.  i  BHgh 
apply  to  the  inheritance,  in  that  case  these  limitations,  through  R.  i04. 
the  medium  of  the  wife's  fine,  will  take  effect,  and  the  persons  i  Roper,  is#* 
entitled  to  redeem  will  be  not  the  wife  under  the  prior  title,  but 
the  persons  interested  in  the  estate  under  the  uses  or  limitations 
contained  in  the  mortgage-deed.  (I   ' 

In  equity  ^fts  may  he  supported  between  hosband  and  wife^  Slamimg  v*. 
thoKgh  the  law  doth  not  allow  the  property  to  pass.^    Such  gifts,  Stvle,  3  P. 
however,  must  not  be  prejudicial  to  creditors  j  nor  must  they  be  Wins.334.  and 
of  the  whole  of  the  husband's  estate.  CalSj/* 

there  cited.  Bletsow  v.  Sawyer,  1  Vera.  245.  Moor  v.  Freeman,  Bunb.  205.  Mitchell  v. 
Mitchell,  there  cited.  Beard  v.  Beard,  3  Atk.  72.]  ||At  to  what  words  constitute  a  proviciai» 
!•  the  wile't  sej^arate  use,  see  auief  p*  7SS.|| 
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BARRATRY. 


(A)  Who  shall  be  said  to  be  a  Barrator. 

(B)  Of  the  Form  of  the  Proceedings^  against  such  an 

Offender. 

(C)  How  punished. 


I  As  to  Barratry  bv  the  master  of  a  ship  or  the  sailor?. 
See  Merchant  and  Mebchandize,  (I).  Marine  Insurance, 
Vol.  V.  p.  462.11 

(A)  Who  shall  be  said  to  be  a  Barrator. 

(Barrator,  ac-     A  BARRATOR  is  described  a  person  who  is  a  common  mover 

cording  to  exciter,  or  maintaitier  of  suits  or  qaarrels,  either  in  courts 

Junius,  i^^>:   or  in  the  country;  and  this  offence  consisting  in  all  kinds  of  dis- 

a  loren^c     ^  turbances  of  the  peace^  and  the  spreading  of  Mse  rumours  and 

term,  taken       calumnies,  whereby  discord  and  disquiet  may  grow  among  neigh- 

from  the  J^ot'  bours,  it  is  not  material  whether  the  suits  commenced  be  in  a 

?^*  j-*^^  J  court  of  record  or  not;  or  whether  those  quarrels  relate  to  a  dis* 
Icelandic  and         .  j  .  .^j       c  •  *.  . 

Scandinayiao,    puted  Utle  of  possessions  or  not. 

baratta  ;  the  Anglo-Norman,  baret ;  and  the  Italian,  baraUa^  are  all  words  tignifyinff  a  quarrel, 
or  contention.  Skene  saith  that  barraion  were  simonists,  so  called  from  the  Italian,  barra^ 
taria,  which  signifietli  corruption  in  a  judge  who  giveth  an  unjust  sentence  for  money. 
And  with  us  it  ma;^  be  observed,  by  stat.  5E.  1.  c.53<,  barrators  are  forbidden  to  give 
judgments.]  Co.  Lit.  368.  a.  b.  8  Co.  36.  b«  Hawk.  P.  C.  bk.  1.  c.  Si.  Dan*  785. 
3  Inst.  175. 

Roll.  Abr.  335.  But  if  a  man  prosecutes  an  infinite  number  of  suits,  whidi 
^ut  by  Hawk,  are  his  own  suits,  against  others,  yet  he  shall  not  be  a  barrator 
c. SI  if  such  ^y  ^^^ '  ^^^  '^^  ^^y  ^^^  ^^  ^^^  groundless,  the  defendants  shall 
suiuare  merely  ^^^^  ^^^^^  against  him. 

groundless,  and  brought  only  with  a  design  to  oppress  the  defendants,  such  a  man  may  as  pro- 
perly be  called  a  bamtor,  as  if  he  had  stirred  up  others  to  briog  thein*  Vide  3  Mod.  98« 
8Co.36b.   9Atk.340. 

Hawk.  P.  C.  An  attorney  cannot  be  deemed  a  barrator  in  respect  of  his 
bk.  1.  C.21.      maintaining  another  in  a  groundless  action,  to  the  commencing 

whereof  he  was  no  way  privy. 
Hawk.  P.  C.         Also  it  seems  clear,  that  no  man  can  be  a  barrator  in  respect 
bk.i.  c.21.      ^Q  QQg  ^^^  Q^]y  ^^^.  f^p  every  indictment  for  such  crime  must 

to  one^ort^o   cl^&rge  the  defendant  with  being  communis  barraciator* 

acts  only.    2  Roll.  Abr.  39. 

(h)  But  this  ^  f^^®  covert  cannot  be  indicted  as  a  common  barrator,  {b) 

opinion,  Serjeant  Hawkins  says^  b  justly  questionable;  for  since  a  feme  covert  is  as  capable  of 

exciting  quarrels,  in  frequent  repetition  whereof  the  notion  of  barratry  seems  to  consbt,  as 

if  she  were  sole,  why  should  she  not  as  properly  be  indictable  for  it?   1  Hawk.  P.C.  bk.  2. 

c.  2]. 

(B)  Of 


(C)  Hoxv  punished.  14f5 

(B)  Of  the  Form  of  the  Proceedings  against  such  an 

.    Offender. 

» * .. 

T^O  general  indictnient,  charging  the  defendant  with  being  a  Mod.  sss. 
•*-  common  oppressor  and  disturber  of  the  peace,  and  stirrer  Sid.  282.  Cro. 

up   of  strife  among  neighbours,  is  good,  without  adding  the    ^*^^^- 
words  communis  barractaiorj  which  is  a  term  of  art  appropriated 
by  the  hiw  to  this  purpose. 

An  indictment  of  barratry  concluding  coni.Jbrmam  statuti  is  2R0II.  Abr.79. 
flood,  though  no  statute  be  made  directfy  against  it,  but  only  for  q^q^  3*^' 
uie  punishment  of  it,  supposing  it  an  offence  at  common  law.        ^  j^^  ^^ 

410.   Cro.  Eliz.  MS.    Hawk.  P  C.  bk.  l.  c!2l. 

Also  it  hath  been  holden,  that  an  indictment  of  this  kind  may  2  Keb.  410. 
be  good,  without  alleging  the  ofience  at  any  certain  place:  be-  Cro.Eliz.  195. 
^        cause,  from  the  nature  of  the  thinfl,  consisting  in  the  repetition  p*|^^*  Al*' 
of  several  acts,  it  must  be  intended  to  have  happened  in  several  „,^  ^LoW,  i^. 
places ;  for  which  cause  it  is  said,  that  a  trial  ought  to  be  by  a  295.  coiU. 
;"  -:       jury  from  the  body  of  the  county. 

It  hath  been  resolved,  that  such  an  indictment  is  not  flood,  Cro.Jac.527. 
.   .         without  concluding  cont^pacem^  (J-e.,  for  this  is  an  essential  part 
,  of  it 

It  seemeth  to  be  the  settled  practice  at  this  day,  not  to  suffer  5  Mod.  is. 
,  ;.         the  prosecutor  to  go  on  in  the  trial  of  an  indictment  of  this  kind,   1  Hawk.P.C. 
'  -1.         without  giving  the  defendant  a  note  of  the  particular  matters  gXtk.Mo!" 
'^         which  he  intends  to  prove  against  him ;  for  otherwise  it  will  be  *      '  ,. 

,.^         impossible  to  prepare  a  defence  against  so  general  and  uncertain  * 

a  charge,  which  may  be  proved  by  such  a  multiplicity  of  different 
instances* 

(C)  How  punished. 

^  TF  they  are  common  persons,  the  usual  punishment  is  by  fine  u  ^  j^ 

and  imprisonment,  and  also  by  binding  them  to  their  good  1  Hawk. P.O. 

behaviour;  but  if  they  are  of  any  profession  relating  to  the  law,  bk.  1.  0.-21.  ' 

they  may  be  further  punished  by  beinfl  disabled  to  practise  for  Whether  jiu- 

peace  as  Mich 
have  cognizance  of  barratry  without  an?  other  commission,  by  virtue  of  the  34  Ed.  3. 1 .  QtMvrr, 
and  vide  Hawk.  P.  C.  bk.  1.  c.  21.    Yelv.  46.    2  Roll.  R.  151.,  and  2  Hawk.  P.  C.  bk.  2«  c  S. 
(99. 
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[According  to     A  ^^  ^^  reguTated  governineiits  have  laid  down  and  scttlot 
Ld.  Coke,  certain  rules  of  propagation,  as  necessary  to  the  very  being 

^  basiardttt       of  human  society.     Hence  the  solemnity  of  maniaiie  was  estib- 
^a!wcoverbo   ^^^^  °^  ^"^7  ^  ^^  prevents  lewdness  but  as  a  icgiilatioo» 
^fiawapt^;       without  which  there  ooold  be  no  distinctioa  of  frmilies,  and 
**  m.  wtereirix.  Consequently  no  encouragement  for  industry,  or  fbundation  for 
^teuconcMM^  acquiring  riches;  the  children  therefore  that  are  born  in  these 
« 2JI*  ^"^'^    societies,  and  are  to  enjoy  any  privileges  by  the  laws,  must  be 
*<  trice  seu  com-   ^uch  as  are  born  according  to  their  rules  of  oopnlaticm ;  for  it  i» 
"rvMii.".  But  absurd  that  the  laws  shouhl  give  sanction  and  privil^e  to  things 
Sir.Hqu^pcl-  done  contrary  to  the  law,  since  that  would  take  away  the  distin^ 
Sd^aLrelecu  ^^^  ^  "K**^  *"^  wrong,  ktwfirf  and  uoiawfiil ;   and  thcrcfcie 
thiiderivatioD,  bastards  by  our  law  lie  under  several  disabilities,  (a) 
and  holds  it  to  be  a  pure  Saxon  word,  **  basiartf*  viz.  twfMir^  Mohtf,  ui  apwd  hm,  wpdmt 
dicilur  homo  novug,    1 1  if  compounded  othmte^  vile,  or  igooUe ;  and  ntfv^  ongmi*  Otkff^ 
among  whom  is  Dr.  Johnson,  derive  it  from  the  BrUUk^  **  bastaerd/  or  **  bastaundd,"  t  vord 
compounded  of  bfts^  mtmmi  profmubut  et  tBrdd^germmaUo,  tardduygcnamarr,  pa0i(tov,«&r, 
oftri  utfoiUe$^  q,  tLjm  mm  a  frofundA  ei  mniiqua  nobUUate  oHmm  ieducU^  ted  fas  aaptr  orfv 
eit  et  gemunmoU,    Tne  word  Au ,  or  ha$et  it  may  be  obseryed,  is  from  tlie  Avwc,  iiai^  ^* 
Hicket  deduceth  it  from  tha  Islandic,  huta;  and  mr,  ar,  and  on^/  vis.  priac^pww,  vkatf 
hutta^ord^  or  hutiwrd,  vngme  tel  ortu  nom  legUmntt.    Vtde  Davie^  Cambrow  Brit^-Lcxi,  I>» 
Fresoe's  Gloss.  Jun.  Etymol\,  and  Hickes's  Th^]    In  ancient  days  bastardy  was  so  diaffta- 
ful,  that  to  retain  a  bastard  in  a  man's  boose  was  a  reiection ;  and  the  stain  and  reproach  of 
the  parent's  crime  dwelt  alwa>-s  upon  the  issue,  so  that  he  could  not  be  admitted  to  a  feam 
service;  and,  therefore,  when  the  bishops  requested  that  our  law  should  be  changed  ia  tie 
particular  of  Bastard  Eignes,  the  statute  says  that  all  the  barons  and  earls  answered,  aa^  <"'^* 
nolumut  leset  Angtke  muiare.    Merton,  9.    S  Inst.  93.      [See  notes,  Co.  Lit  S44b.  ^^/^ 

il  Sth  edit.}  In  Germany^  and  with  us  (who  derive  roaay  of  our  customs  and  political  opu^>*|^ 
rom  the  Germant\  bastardy  was  always  a  circumstance  of  ignominy.  But  in  Spai^  ^^ 
and  France,  bastardi  were^  la  many  reapectB»  o«  an  equal  footing  with  legitinaite  diiWitA< 
Butler's  Co.  Lit.  843  b.  note  S.  But  Sir  U.  Spelmaa  telb  us  (he  doth  not,  indeed,  re&r  t» 
any  authcnrity),  that  amone  the  northern  nations  bastardy  was  no  bar  to  succession ;  and  ur 
•hew  that  it  was  not  consMered  by  them  as  ignominious,  he  cites  the  letter  of  the  Cooqnerar 
to  Man  Count  of  Brittany,  beginning  w!t&  these  words,  •*  Ego  WUtekmu  Sex,  cogteaed 
basfardas."  Eustathius  asserts,  that  bastards  were  as  honourable  as  Intimate  childrfaabovt 
the  time  of  the  7\rojan  war;  but  the  passage  in  the  Iliad,  0  281.,  which  he  refers  to  as  estab- 
lishing this  eouality,  evidently  shews  the  contrary.  Perhaps  there  was  no  time  ainong  «>! 
eiviliaed  people  wlien  illegittmacy  was  not  reputed  a  disgrace.]  (a)  He  is  ^aosi  noBnafi^ 
and  can  be  heir  to  no  man.   Doct.  &  Stud.  Duil.  I.  c.  7.   Inst.  IS3. 

Under  this  head  we  shall  consider, 

(A)  Who  are  Bastards. 

11(B)  Of  their  Capacities  and  Incapacities.il 

(C)  Where  Bastardy  is  to  be  tried,   and   the  Bu'^^ 

concerning  such  Trial :  And  herein  of  general 
and  specif  Bastardy. 

(D)  Of  Bastard  Eigne  and  Mulier  Puisne. 

^  (E)Hoir 
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(A)  Who  are  Bastards.  7*7 

(E)  How   Bastards   are    to   be   provided   for:    And 

herein  of  the  Duty  and  Power  of  Justices  of 
the  Peace. 

(F)  Murdering  Bastards,  Hand  concealing  their  Birth.U 


(A)  Who  are  Bastards, 

A  LL  persons  bom  out  of  lawful  matrimony  are  bastards  by  472,3^^  14  |,^ 

the  common  law;  but,  by  the  civil  law,  those  that  are  born  \\  H.4!  si. 
before  marriage  are  legitimated  by  a  subsequent  marriage ;  for,  Bract,  lib.  5. 
by  the  civil  law,  all  persons  adopted  into  a  man's  family  were  ^M*^'  ^^^' 
inheritable;  and  the  canonists  have  allowed  of  this  notion,  because  r,  Black.'Coin, 
the  subsequent  marriage,  tliey  say,   takes  away  the  preceding  454,455.  By* 
guilt,  and  shews  a  consent  from  the  beginning.     This  difference  the  Roman 
between  the  civil  law  may  likewise  be  ascribed  to  the  power  !^»^**^*"\^*^ 
which  the  father,  by  the  Boman  law,  had  over  his  children,  be^  thc^thw  * 
cause  he  was  the  author  of  their  being,  and  had  the  care  of  their  could  leeiti- 
education ;  if  therefore  a  child  should  not  be  legitimated  by  a  mate  only  hit 
subsequent  marriage,  the  parent  would  not  have  nad  him  under  *!.  ^^^"^  „ 

IS  power ;  for  no  man  had  a  power  over  tlie  vmgo  qiuBsttt  i  and  theofKprinffof 
consequently  the  father  would  not  have  commanded  that  to  which  his  concubine, 
he  gave  being ;  nor  would  the  child  have  had  the  benefit  of  the  who,  by  thii 
parent's  education ;  which  would  have  cut  a  member  from  the  y*'*J®V2» 
commonwealth.  ww^cdistio- 

^uished  from  the  spurious  brood  of  adultery,  prostitution^  and  incest,  to  whom  JutUmam 
reluctantly  grants  the  necessary  aliments  of  fife.  Tuie  Inst.  1. 1.  10,  Pandect.  1.1.  tit.  7. 
Cod.  1. 1,  tic.  87.  Noy,  74.  89.  Heinec.  Blero.  Jur.  de  Legitimatione.]  |fAnd  the  French 
law,  which  admits  the  legitimation  by  subsequent  marriage,  makes  the  above  distinction. 
Code  Civ.  Art.  331.  The  legitimation  is  a  privilege  inseparably  annexed  to  the  marriage,  so 
that  though  both  the  parents  and  the  children  should  waive  or  refuse  it,  the  children  never- 
theless would  be  legitimate.  But  it  holds  in  those  cases  onW  where  at  the  time  of  the  birth 
of  the  children  it  was  lawful  for  the  parents  to  marry ;  for  if  the  fiftther  were  married  to 
another  woman  at  the  time  of  the  birth  of  the  children,  and  afterwards  his  wife  diefl,  and  he 
married  the  mother  of  the  child,  the  child  would  not  be  Intimated  bjr  the  subsequent  mar* 
riage.  Children  thus  legitimated  are  on  an  equal  footing  with  the  legitimate  children;  and  if 
they  die  before  the  marriage  of  the  parents  still  they  are  considered  as  le^timate,  and  transmit 
their  legitimacy  to  their  issue.  But  whether  they  are  considered  l^itimate  only  from  the 
time  of  the  marriage  of  their  parents,  or  whether  their  legitimacy  by  their  parents'  marriage 
has  a  relation  back  to  the  time  of  the  birth,  is  a  point  warmly  disputed  by  the  civilians  and 
canonists.  The  prevailing  opinion  seems  to  be  that  they  are  to  be  considered  as  legitimate  to 
all  purposes,  but  those  in  which  to  consider  them  as  such  would  operate  to  the  detriment  of 
a  third  person.  Thus,  if  there  be  a  naturaUborn  child,  and  the  father  afterwards  marries  and 
has  sons,  his  wife  dies,  and  he  marries  the  woman  by  whom  he  had  the  natural  child,  it  seems 
to  be  the  better  opinion,  that  the  child  legitimated  by  the  subsequent  marriage  does  not 
acquire  the  right  of  primogeniture  over  the  sons  of  the  first  marriage.  Co.  Litt  345  a. 
liote  1.;  and  see  Pothier  Traits  du  Contr4t  de  Mariage,  part  5.  c.  2.  §  9.  Vinnius  Inst, 
lib.  1.  tit.  10.  §  13.  De  Legitimatione.  Heinecc.  Elem.  Jur.  Civ.  p.  50.;  and  tit.  Marriage 
and  Divorce  (D\  Vol.  V.  p.314.|| 

II The  law  o(  England  not  only  does  not  allow  children  bom  Doe  dem. 
before  marriage  in  England,  to  be  rendered  legitimate  by  the  ^''[J?!?"^®  ^* 
subsequent  marriage  of  the  parents ;  but  the  Court  of  King's  5  Bi^n  ^  c. 
Bench  has  lately  decided,  that  a  Sc(4ch  child  born  before  mar-  433, 

riage, 
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riffge,  and  rendered  legitimate  in  Scotland  by  the  subseqaent 
marriage  of  its  parents  there,  is  not  inheritable  to  land$  in 
England.  The  case  was  an  ejectment  brought  on  the  demise  of 
John  Birtwhistle  for  recovery  of  lands  in  Yorkshire^  and  the  jury 
found  a  special  verdict,  from  which  it  appeared  that  the  lessor 
of  the  plaintiff  was  undoubted  heir  as  nephew  of  the  person  last 
seised,  if  he  could  be  held  legitimate  and  capable  of  inheriting 
lands  in  England,  His  father  went  to  Scotland  in  1790,  and 
cohabited  with  his  mother;  and  in  1799,  during  such  coha- 
bitation, and  the  father  and  mother  being  both  domiciled  in 
Scotland^  the  lessor  was  born,  and  in  1805  the  parents  married 
in  Scotland.  The  father  died  in  1810  in  Scotland^  seised  of  lands 
there,  to  which  the  lessor  was  duly  served  heir  according  to  the 
Scotch  law.  The  court  held,  after  argument,  that  the  lessor  of 
the  plaintiff  was  not  by  such  marriage  of  his  parents  after  his  birth, 
rendered  capable  of  inheriting  lands  in  England.  Abbott  C.  J.^ 
^yi^Sf  "  ^e  adopt  the  laws  of  all  christian  countries  as  to  mar- 
riage, but,  it  by  no  means  follows,  that  we  are  to  adopt  all  the 
consequences  of  such  marriages  which  are  recognized  in  foreign 
^  countries ;  it  is  sufficient  if  we  admit  all  such  consequences  as 
**  follow  from  a  lawful  marriage  solemnized  in  this  country;" 
and  Holroyd  J.  says,  ^*  the  lex  loci  is  alone  applicable  to  the 
^  inheritance  of  real  property ;  and  I  take  it,  that  legitimacy 
'*  alone  is  not  sufficient  to  make  a  person  inherit  socage  lands, 
**  it  must  be  legitimacy  sub  modo ;  the  heir  must  be  &  child  bom. 
"  after  marriage.'' 

Two  cases  had  been  previously  decided  in  the  House  of  Lords,, 
which  were  cited  in  support  of  the  principle  contended  for  in 
the  above  case,  that  legitimacy  is  a  personal  status  accompanying 
the  party  wherever  he  goes,  that  it  must  be  setded  by  the  law 
of  the  country  where  the  marriage  takes  place,  and  that  a 
person  cannot  be  legitimate  in  one  country  and  illegitimate  in 
another:  but  these  cases  do  not  appear  inconsistent  with  the 
peculiar  grounds  on  which  the  decision  in  Doe  v.  Fardill  pro* 
ceeciecl. 

The  first  case  was  decided  in  the  Court  of  Session  in  Scotland^ 

and  the  judgment  was  affirmed  in  the  House  of  Lords  in  1808. 

5  Bam.  &  C.     W.  Sheddon  of  New  York,  married,  according  to  the  law  of 

America^  a  woman  who  had  previously  borne  him  two  children, 

William  and  Jane^  and  he  died  a  few  days  afterwards,  leaving  an 

estate  in  Ayrshire  not  disposed  of  by  will  or  settlement ;  such 

marria^  according  to  the  law  of  America^  had  not  the  effect  of 

rendermg  the  children  legitimate.     It  was  held  that  the  son 

William  could  not  inherit  the  Ayrshire  estate,  because  his  le^Id- 

macy  or  illegitimacy  must  be  determined  according  to  the  mws 

oi  America  where  his  parents  were  domiciled,  and  where  himself 

was  born,  and  by  the  law  of  that  country  he  was  illegitimatP. 

^^'  So  also  in  the  case  of  the  Strathmore  peerage,  the  son  of  Lord 

Strathmore  born  in  England  before  the  marriage  of  his  parwits, 

who  were  domiciled  in  England^  was  held  not  entitled  to  inherit 

the  Scotch  peerage  and  estates,  though  his  parents  had  sabie- 

quently 
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quently  solemnized  a  valid  marriage  in  England,  Lord  Eldon 
said  he  could  discern  no  material  diiTerence  between  the  case  of 
the  then  claimant  and  that  of  Sheddon  v,  Patrick ;  and  Lord 
liedesdale  says,  <^  the  law  that  attached  to  the  claimant  from  his 
"  birth,  was  the  law  of  England,  I  apprehend  this  child  was 
"  born  illegitimate  according  to  the  law  of  the  country  in  which 
**  he  was  born,  according  to  the  condition  of  the  mother  of  whom 
*^  he  was  born,  and  according  to  the  state  of  his  father,  who  was 
<*  at  the  time  a  person  unquestionably  domiciled  in  England,''^ 

All  persons  born  within  marriage  are  legitimate,  unless  there 
is  an  apparent  impossibility  that  they  should  be  generated  by  the 
husband;  for  there  is  the  strongest  presumption  that  can  be, 
that  they  are  legitimate,  because  the  husband  hath  the  power 
and  dominion  over  his  wife,  and  therefore  may  by  the  law  keep 
her  by  force  within  the  bounds  of  duty ;  to  which  the  canonists 
have  added  a  fanciful  reason,  to  wit,  the  husband,  having  the 
ownership  of  his  wife,  hath  the  property  of  the  fruit  of  her 
body,  though  planted  by  another;  quicumque  semen  apposuit^ 
marito  acquiriiur^  quia  est  dominus  vetUris,  Now  the  presump- 
tion thus  being  that  it  is  the  husband's  child,  it  must  be  destroyed 
by  contrary  proof;  and  this  negative,  that  it  is  not  the  husband's 
child,  is  capable  of  no  other  proof  than  this  only,  that  it  must 
be  shewn  impossible  it  should  be  the  husband's  child ;  if  there- 
fore the  husband  be  proved  castrate,  the  issue  are  bastards. 

If  the  husband  be  under  the  age  of  fourteen,  the  issue  are  [i  H.s.  5.b. 
bastards ;  for,  before  the  age  of  puberty,  generation  is  naturally  ^"^•-?^*^^» 
impossible,  B^^,j  (Bj^ 

13.]  18  H.  6.  31.  54.  39  Ass.  54.  Bfo.  Bastardy,  36.  Co.  Lit.  S44.  [The  age  of  puberty  is 
fixed  by  us,  after  the  Roman  law,  at  the  age  of  fourteen.  Before  the  time  of  Justinian, 
puberty  in  males  was  judged  of  ex  halntu  corporit:  but  that  emperor  thinking  intpeciionem 
habUudinit  corporit  an  indecent  practice,  fixed  its  commencement  immediately  upon  the  com- 
pletion of  the  fourteenth  vear.  Inst.  lib.  1.  tit.  22.  But  it  is  absurd  to  suppose  that  genera- 
tionis  physically  impossible  before  the  age  of  fourteen  ;  nor  is  it  so  concluded  in  the  authority 
to  which  the  passage  in  the  text  refers.  1  H.  6.  3.  b.  What  is  there  said  (and  it  is,  by  the  way, 
merely  the  speech  of  counsel,}  is,  that  in  such  case  the  issue  shall  be  bastard,  "  pur  ceo  que  nt 
poit  estre  entendus  par  nul  ley  quel* enfant  deins  eel  agepoit  engend**] 

If  the  husband  be  not  within  the  four  seas  during  the  time  Roll.  Abr.  355. 
that  passeth  between  the  conception  and  birth  of  the  child,  it  is  a  Co.  Lit.  244. 
bastard.     This  was  settled  when  the  king's  dominions  extended  {l™^^^^^  . 
to  the  four  seas  only ;  for  to  pass  and  re-pass  in  the  king's  domi-  JekT />-"Ja«3 
nions  was  possible,  without  any  knowledge  or  proof;  but  to  pass  during  the 
out  of  another's  dominions  into  the  king's,  without  some  know-  time  die  wife 
ledge  or  proof  of  the  matter,  was   supposed  by  the  law  not  S?^'^'*!*. 
possible ;  for  there  is  no  such  passage  in  a  realm  well  governed  |g  jJotJ^^rS** 
without  examination.  because  the  * 

husband  was  within  the  king's  dominions.  Roll.  Abr.  328.  Qutsere.  ||It  is  now  settled  that 
the  presumption  of  access  or  non-access  at  such  a  period  as  according  to  nature  might  render 
the  husband  the  father  of  the  child,  or  otherwise,  is  to  be  established  by  evidence  like  any 
other  fact.  See  The  King  v.  Lufie,  8  East,  206.   Opinions  in  Banbury  Peerage  Case,  post,  751.|| 

An  order  of  two  justices,  which  was  affirmed  on  appeal,  ad-  Carth.  469. 

judged  J.  S.  the  reputed  &ther  of  a  bastard  child ;  the  order  ^k.  122. 

recited  specially,  that  Mart/f  the  wife  of  Jonathan  Spence^  mariner,  ^^^^^  been^set- 

was  delivered  of  a  male  bastard  child,  and  that  it  appeared  to  tied  ever  nnce 

them 
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Pendrel'B  ense,  them  upon  oath  df,  S^c.  that  Jonathan  Spence,  her  busband,  was 
notion!  ^' roof  "^  ^^^  king's  service  at  Cadiz  in  S/>aiw,  and  not  within  the  king 
of  being  out°of  ^*  Efiglafid's  dominions,  at  the  time  when  the  said  child  was  be- 
the  kingdom,  gotten  or  born ;  and  because  it  did  not  appear  that  the  husband 
but  also  every  was  al>sent  all  the  time,  as  well  as  at  the  time  of  «once|>tion  and 
Se'nte  tend-  *®  ^''''^'^  ^®'"S  ^orn,  the  order  was  quashed. 

to  prove  the  impossibility,  or  even  improbability,  of  the  bu»band\  being^the  father,  is  admis- 
sible. 2  Stra.  925.  [IBuU  N.  P.  113  a.J  3  P.  Wms.  365.  1  Black.  tk)m.  457.  Lomax  r. 
Holden,  8  Stra.  940.  Rex  v.  InhabitanU  of  Bedall,  Id,  1076.  Ca.  temp.  Hardw.  379. ;  and 
Andr.  8.  S.  C.  Xyoodright  ▼.  Srnil,  4  Term  R.  556.  Rex  v.  Inhabitaats  of  Lubbenham,  Id, 
251.]  IJSee  the  resolutions  in  the  Banbury  Peerage  Case,  and  the  report  of  the  Gardner 
Peerage  Case,  posi]\ 

II  But  it  is  not  necessary  that  the  husband  should  be  absent 
during  the  whole  time  of  gestation,  in  order  to  render  the  child 
illegitimate,  if  he  be  absent  so  long  that,  according  to  tlie  course 
of  nature,  he  could  not  be  the  father. 
The  King  ▼.  An  order  of  bastardy  removed  into  the  King's  Bench  by  cer- 

Luffe,  8  East,  tiw'arij  stated,  that  it  appeared  to  the  jiistices,  on  the  oath  of 
ii^Easr^*!?*  Afcry  Taylor  as  otherwise,  tliat  her  husband  had  been  beyond 
1 2  East'  55o!  B^^»  ^^d  ^^^  s^^  ^^^  ^^^  ^^^^  ^^^  ^^  ^^^  access  to  him  from 
Head  v!  Head,  the  9th  o(  April  1804,  till  the  29th  of  June  1806;  and  that  it 
1  Sim.  Sc  Stu.  appeared  that  the  said  Mary  Taylor,  on  the  ISth  of  J%  1806, 
TL^iss  ^m"th  ^*^  delivered  of  a  male  bastard  child  likely  to  become  chargeable 
V.  Chamber-  ^  ^^^  parish  of  £.,  and  that  H.  Loiffi  did  beget  the  saicTchild 
layne,  de-  on  the  said  Maty  Taylor  i  and  the  justices  upon  examinati<m  of 
dded  in  the  the  cause  and  circumstances  of  the  premises,  as  well  as  upon 
Cmirt^f'cfaii.  ^*  ^^  ^^®  ^'^  Mary  Taylor  as  otherwise,  did  thereby  adjudge 
ieriury  by  Sir  ^^^  ^^^^  ^*  ^^^'iff^  ^^  ^^  ^®  reput^  &dier,  4*^.  jrc»  Three 
IV.  JVyrme  objections  were  taken  to  the  order :  Ist*  that  the  wife  was  ad- 
y ^*'  i^^"'  mitted  to  prove  the  nonaccess  of  her  husband ;  2dly,  that  the 
Swu'sGard!^'  ^^^*^>  being  of  a  married  woman,  the  justices  had  nojurisdicdoa 
ner  Peerage  "  ^  make  an  order  of  filiation,  unless  the  child  appeared  to  have 
Case.  been  actually  chargeable ;  ddly,  that  the  nonaccess  of  the  hus- 

band was  not  proved  during  the  whole  time  of  the  wife's  preg* 
nancy,   which  was  necessary  to  bastardize  the  issue.      Lord 
Eflenborough  C.  J.,   after  over-ruling  the  first  objection,  and 
observing  that  the  second  resolved  itself  into  the  third,  pro- 
ceeded, in  an  elaborate  judgment,  to  show  that  there  was  no 
novelty  (as  had  been  urged)  in  the  doctrine  of  admitting  the 
proof  of  nonaccess  of  the  husband,  living  within  the  kingdom, 
in  order  to  rebut  the  presumption  of  l^timac^;  and  his  lord- 
ship cited  cases  from  the  Year  Books,   1  EL  6.  and  10  and 
18  Edw.  1.,  where  this  evidence  had  been  admitted.      *^  The 
rule  of  law,''  says  his  lordship,   ^*  which  has  prevailed  in  these 
^'  cases,  is  stahitur  huic presumptioni  donee  probkur  in  contrarhau 
<<  Ut  ecce,  mariius  probaittr  non  conciibuisse  aliquamditi  cum  uxore, 
^^  ififirmiUUe  vel  alid  causa  impedilus,  vd  erat  in  ea  invaUiudime 
See  the  om-      «  ut  generare  non  possiL  Bracton, .  p.  6.  a.   From  all  these  antbo- 
°'S^^^    h      "  T^'^es  I  think  this  conclusion  may  be  drawn,  that  circam-* 
iStluiUiiTdaiai  *'  stances  which  shew  a  natural  impossibility  that  the  husband 
ofPeemge,       **  should  be  the  father  of  the  child  of  which  the  wife  is  de- 

«*  livered» 
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*<  liveredt  whether  arising  from  his  beias  under  the  age  of  fw/,  Sidley 
"  puberty,  or  from  his  labouring  under  disability  occasioned  ^'"T;    ~     * 
*^  by   natural  infirmity,   or  from  the   length  of  time   elapsed 
*^  since  his  death,  are  grounds  on  which  the  illegitimacy  of  the 
^*  child  may  be  founded."     The  order  was  confirmed. 

It  was  held  in  one  case  not  absolutely  necessary  to  prove  the  Goodright  v. 
nonaccess  of  the  husband,  where  the  circumstances  of  the  case  S*"*' J     Bt 
raised  a  strong  presumption  against  the  legitimacy  of  the  child ;  ]^^  Enkme 
as,  for  instance,  where  it  was  born  during  the  notorious  co-  whowascoun- 
habitation  of  the  mother  with  another  man,  and  was  considered  ^^  in  this  caw, 
by  all  the  family  as  his  child.  t^^ltS^ 

on  the  ground  of  nonaccetf  being  proved.    See  Gardner  Peerage  Case,  Appendix,  p.  468, ; 
and  see  the  case  of  Boughton  v.  Bough  ton.  Id,  469. 

In  the  celebrated  case  of  the  Banbury  peerage,  the  judges,  in 
answer  to  questions  put  to  them  by  the  House,  gave  the  following 

unanimous  answers :  —  o^  c^i     w 

"  The  presumption  of  legitimacy,  arising  from  the  birth  of  a  ^^.^8^      * 

<^  child  during  wedlock,  the  husband  and  wife  not  being  proved  Gardner  Peer* 

**  to   be  impotent,   and  having  opportunity  of  access  to  each  ase  Case,  by 

**  other  during  the  period  in  which  a  child  could  be  begotten  Mr,  Le  Mar- 

**  and  born  in  the  course  of  nature,  may  be  rebutted  by  cn-cum-  2x  "note  Je!^ 

^  stances  inducing  a  contrary  presumption.  where  a  con- 
cise and  clear  account  is  given  from  authentic  sources  of  the  various  proceecUngs  in  this  case, 
and  1  Sim.  ftStu.  153. 

'<  The  fact  of  the  birth  of  a  child  from  a  woman  united  to  a 
**  man  by  lawful  wedlock,  is  generally,  by  the  law  of  England^ 
**  primd  facie  evidence  that  such  child  is  legitimate*  Such 
<'  prima  facie  evidence  of  legitimacy  may  alwaya  be  lawfully 
**  rebutted  by  satisfactory  evidence  that  such  access  did  not  take 
*'  place  between  the  husband  and  wife,  as  by  the  laws  of  nature 
^  is  necessary,  in  order  for  die  man  in  fact  to  be  the  father  of 
**  the  child.  The  physical  feet  of  impotency,  or  of  nonaccess, 
^  or  of  nongenerating  access,  as  the  case  may  be,  may  always 
**  be  lawfully  provea  by  means  of  such  legal  evidence  as  is 
**  strictly  admissible  in  every  other  case  in  which  it  is  necessary, 
^  by  the  law  ofEnglandf  that  a  physical  fact  be  proved. 

**  After  proof  given  of  such  access  of  the  husband  and  wife, 
**  by  which,  according  to  the  laws  of  nature,  he  might  be  the 
'^  father  of  a  child,  (by  which  is  to  be  understood  proof  of 
**  sexual  intercourse  between  them,)  no  evidence  can  be  re- 
'*  oeived,  except  it  tend  to  falsify  the  proof  that  such  inter-  ^^^  3^^  ^^ 
*'  course  had  taken  place,  (a)    Such  proof  must  be  regulated  by  the  Gardner 
^  the  same  principles  as  are  applicable  to  the  establishment  of  Peerage  Case, 
**  any  other  fact.  ^^^^ 

**  In  every  case  where  a  child  is  bom  in  lawful  wedlock,  the 
<^  husband  not  being  separated  from  his  wife  by  a  sentence  of 
^  divorce,  sexual  intercourse  is  presumed  to  have  taken  place 
^  between  the  husband  and  wife;  until  that  presumption  is 
^  encountered  by  such  evidence  as  proves,  to  the  satisfaction  of 
*^  those  who  are  to  decide  the  question,  that  such  sexual  inter- 
^<  course  did  not  take  place  at  any  time,  when  by  such  inter- 

**  course 
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^  coarse  the  husband  could,  according  to  the  laws  of  nature,  be 
^  the  father  of  such  child. 

^  The  presumption  of  legitimacy  of  a  child  born  in  lawful 
^  wedlock,  the  husband  not  being  separated  from  his  wife  by  a 
**  sentence  of  divorce,  can  be  legally  resisted  only  by  evidence 
^  of  such  facts  or  circumstances  as  are  sufficient  to  prove,  to  the 
^  satisfaction  of  those  who  are  to  dedde  the  question,  that  no 
**  sexual  intercourse  did  take  place  between  tne  hasband  and 
^  wife  at  any  time,  when  by  such  intercourse  the  husband  could, 
*^  by  the  laws  of  nature,  be  the  father  of  such  child. 

**  Where  the  legitimacy  of  a  child  in  such  case  is  disputed, 
<^  on  the  ground  that  the  husband  was  not  the  father  of  such 
<'  child,  the  question  to  be  left  to  the  jury  is,  whether  the 
^*  husband  was  the  father  of  such  child ;  and  the  evidence  to 
**  prove  that  he  was  not  the  father,  must  be  of  such  iacts  and 

circumstances  as  are  sufficient  to  prove,  to  the  aadafiiction  of 

A  jury,  that  no  sexual  intercourse  took  place  between  the 
*'  husband  and  wife  at  any  time,  when  by  such  intercourse  the 
^^  husband  could,  by  the  laws  of  nature,  be  the  father  of  sudi 

«  child."|| 
Roll.  AUr.  558,       If  the  marriage  is  made  null  by  divorce,  the  issue  is  illegiti* 
359, 360.  mate ;   as  if  the  parties  be  divorced  for  pre-contract,  consan- 

guinity, affinity,  or  frigidity;  for  where  the  marriage  is  nullified, 
it  is  a  copulation  without  marriage,  and  consequently  the  issue 
are  bastards ;  and  it  is  the  same  by  our  law,  whether  they  have 
notice  or  not  of  the  consanguinity,  because  we  look  no  further 
than  the  dissolution. 
Roll.  Abr.  357.       If  a  man  marry  his  cousin  within  the  decrees,  or  his  sister, 

the  issue  got  between  them  is  not  a  bastard  till  there  be  a  divorce; 

for  though  such  a  marriage  be  unlawful,  yet  it  remains  good  till 

sentence  of  divorce  be  pronounced,  and  consequently  toe  issue 

must  be  esteemed  legitimate  till  such  a  dissolution. 

5  Co.  98  b.  If  a  man  be  divorced  from  one  woman  propter  perpetuam  gene^ 

Burie's  ca«e,     randi  impotentiamj  and  then  marry  another,  and  have  issue  by 

I  ^j^if.^^.    the  second  marriage,  which  continues  without  divorce,  the  issue 

868.  Noy/78.    fti'e  lawful;  for  a  man  may  be  habilis  et  inhabilis  diversis  tempo- 

Moor,  825.       ribusj  and  the  second  marriage  is  not  avoided  by  any  divorce, 

pi.  366.  S.  C.    mjj  therefore  stands  irood  in  law. 
by  the  name  of  ^ 

Morris  and  Webber. 

8  Roll.  Abr.  A  bed-rid  person  marries  a  woman  that  is  pregnant  in  his 

355.  Fox-  chamber,  the  woman  is  delivered  twelve  weeks  after;  the  cKild 

y&sesEast,  adjudged  a  bastard,  for  the  apparent  impossibility  of  his  being 

193.  18  East,  the  &ther  of  it. 

Roll.  Abr.  358.       I^  ^  woman  marry  grossment  ensient  it  is  the  child  of  the 

husband ;  for, .  when  they  testify  their  consent  by  a  public  mar« 
riage  before  the  birth  of  the  child,  it  is  a  public  acknowledgment 
that  the  child  is  his ;  for  at  that  time  the  child  is  one  with  the 
mother,  and  therefore  in  taking  the  mother  he  takes  the  child 
with  her. 

7  Co.  41.  If  a  man  b  married  within  the  age  of  coaseat;  and  when  he 

comes 
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comes  to  that  age  he  is  divorced  by  reason  of  his  dbsent  from  Kenn't  ease, 
the  marriage,  arKl  then  he  marries  again,  and  hath  issue^  and  J^****-  ^^^*  'to- 
dies; it  cannot  be  averred  that  he  cohabited  with  hiii  first  wife  to  ^^qJ^^  '®^' 
avoid  the  divorce  and  disannul  the  second  marriage,  and  baa*  Godolph.  484. 
tardize  the  issue,  for  the  ecclesiastical  courts  are  proper  judges 
in  this  case;  and  when  by  sentence  they  have  declared  the 
marriage  void,  it  cannot  belong  to  the  temporal  courts  to  enquire 
into  and  set  aside  their  sentence,  for  that  is  to  take  away  their 
jurisdiction;  the  same  law  if  the  first  wife  had  been  divorced 
causa  pracontractusm 

If  there  be  a  separation  £br  adultery  a  mensa  ei  thof'o^  the  issue  li  H.  7. 97  a. 
born  afterwards  are  presumed  primd  facie  not  to  be  the  husband's,  ^^-  ^^'  3*^9- 
unless  it  appear  upon  proof  that  the  husband  after  such  separation  Si^isj'  dI  7 
did  cohabit  with  his  wife.  9  P.Wmi.  S75! 

[Where  parliament  dissolves  a  marriage  for  a  cause  subse-  1  Wooddes. 

quent  thereto,  there  is  no  necessary  or  general  occasion  for  s^«  In  the 

reputing  the  children  illegitimate.]  f^  of  adul- 

'^        °  .  .  tery,  adause 

18  occanoimlly  inserted  for  iUegitimating  children  bom  afler  a  particular  time.    8iee  Martin's 
DiforceBill,  1799. 

If  A.  takes  B.  to  wife,  and  has  issue  by  her,  and  they  are  Roll.  Abr.  5^0. 
afterwards  divorced,  because  they  were  within  the  age  of  consent  "^  ^^'^^  ^ 
at  the  time  of  marriage,  and  afterwards  disagreed ;  and  then  A. 
takes  2).  to  wife,  by  whom  he  hath  issue,  and  dies ;  upon  the 
suit  of  the  issue  of  B»  the  ecclesiastical  commissioners,  upon  a 
commission  directed  to  them,  cannot  enquire  into  the  marriage 
between  A.  and  D.  because  they  are  dead ;  for  though  a  sentence 
of  divorce  may  be  repealed,  after  the  death  of  the  parties,  by 
suit  in  the  spiritual  courts,  yet  no  sentence  of  divorce  can  pass 
there  after  the  death  of  the  parties ;  for  a  divorce  in  the  eccle- 
siastical courts,  after  the  death  of  the  parties,  can  be  only  made 
to  bastardize  the  issue  of  that  marriage,  which  being  a  thing  that 
concerns  the  inheritance,  is  properly  cognizable  in  the  temporal 
courts;  therefore  a  prohibition  shdl  be  granted  to  stop  their 
proceeding  upon  it 

As  to  the  legitimation  of  children  bom  after  the  death  of  the  HAIiiop  v. 
husband,  it  is  agreed,  that  the  usual  time  of  birth  is  nine  solar  9  ^^{"Ab*"* 
months  and  ten  days ;  but  it  may  be  hastened  or  prolonged  by  55^,  Godboit, 
accident;  as  by  hard  usage,  want  of  sustenance,  <$c. ;  because  28i.Stile»877. 
the  nourishment  of  the  child  in  the  womb,  depends  on  that  of  ||Cro.Jac. 
the  mother;  so  that  a  child  hath  been  allowed  legitimate  nine  u  ^'l  See  Mr. 
months  and  twenty  days  after  the  death  of  the  father;  but  when  not^iCo, 
the  child  was  bom  eleven  months  after  the  death  of  the  husband,  Lit.  123  b,* 
and  it  was  proved  the  husband  could  not  enjoy  his  wife  within  a  llwhere  he 
month  before  his  death,  it  was  adjudged  a  bastard.  Sm?^ 

rule,  that  nine  months,  or  forty  weeks,  is  the  furthest  Ugitimum  tempus  allowed  by  law  for  a 
child  to  be  bom,  is  too  strict ;  and  that  it  seems  to  be  the  practice  of  the  courts  to  consider 
forty  weeks  nserely  as  the  more  anio/  time,  and  not  to  decline  exercising  a  discretion  of  allow- 
ing a  longer  space  where  the  opioions  of  phvsicians,  or  the  circumstances  of  the  case,  have 
so  required.  See  the  arguments  in  the  Gardner  Peerage  Case,  reported  by  Mr.  Le  Marchant 
1828,  where  Mr.  Hargrave's  note  is  considered,  and  Dr.  Hunters  opinion  as  to  the  period 
of  gestation  stated  by  Mr.  Margrave  is  much  questioned.)} 

Vol.  I.  3  C  .  A  lewd 
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PfeliTi.  9.  A  lewd  woman  after  her  husband's  death  married  her  adul- 

Co.  Lit.  8  a.       terer,  and  within  six  months  and  a  day  after  her  first  husband's 

death  had  a  child ;  it  was  adjudged  the  fir^  husband's,  because  he 
had  the  dominion  of  the  woman  at  the  time  of  her  conception. 
SI  E.  3. 39.  A  wife  marries  immediately  after  her  husband's  death,  and 

Bro  ^97  ^R  11  ^^^^  ^  ^^^'^  °'°®  months  and  eleven  days  after  the  death  of  her 
Abr.357.  '  ^^^^  husband;  it  was  adjudged  the  second  husband's,  because  it 
||See  the  case  was  born  one  day  after  the  usual  time,  and  the  usual  time  b 
of  Forster  v.  the  only  measure  to  discern  between  them ;  but  if  it  be  born  at 
C^  54?*^^  the  end  of  nine  months  and  ten  days,  the  father  is  doubtful,  and 
But  see  Lord  some  have  said,  that  the  child  may  choose  his  father. 
Eldon's  observations  on  this  case  in  the  Gardner  Peerage  case,  p.  9B6.||  But  to  prevent 
this  (loubtfulness  in  heirs,  and  to  hinder  the  wife  from  putting  false  children  upon  ber  de- 
ceased husband,  the  law  hath  provided  the  writ  de  ventre  intpmendo  for  the  husband's  heir; 
and  if  the  viife  be  found  with  child,  or  suspected  to  be  so,  she  must  be  removed  to  a  castle, 
and  there  safely  kept  till  her  delivery ;  and  by  this  writ  the  heir  may  take  her  away  from  her 
•econd  husband;  but  it  lies  not  for  the  heir  apparent,  who  bath  no  interest  in  the  estate  ia 
the  life  of  the  ancestor.  Co.  Lit.  8.  Roll.  Abr.  357.  This  power  of  removing  the  relict  of 
the  ancestor  to  a  castle,  in  case  she  really  is,  or  is  suspected  to  be  with  child,  seems  only  to 
be  used  where  the  woman  continues  unmarried;  for  if  she  takes  another  husband,  aadthe 
sheritf' returns  that  he  caused  her  to  be  searched  by  such  women,  and  found  her  tobemfltf» 
the  course  seems  to  be  this,  viz,  for  the  husband  to  enter  into  recognizance  that  she  shall  not 
remove  from  the  house  where  they  then  inhabit;  afler  which  a  writ  is  to  be  awarded  to  the 
sheriff  to  cause  her  to  be  viewed  every  day  till  her  delivery  by  two  at  least  of  the  said  woma 
returned  by  him,  and  that  three  or  more  of  them  shall  be  present  with  her  at  her  deliver;. 
Cro.  Jac.  685.  Moo.52J.  Co.  Lit.  8.  Cro.  Eliz.  SS6,  Reg.  237.  [This  writ  is  grantable  to 
tenant  in  tail.  Ex  parte  Aiscough,  8  P.  Wms.  591.  Mosei.  391.  It  is  now  granted  to  s 
devisee,  whether  for  life,  or  in  tail,  or  in  fee.  Ex  parte  Bateman,  at  the  Rolls,  10th  Dec, 
1 784.  Ex  parte  Bellett,  at  the  Rolls,  20th  Dec.  1 786.  Ex  parte  Wallop,  4  Bro.  Chan.  R.9a 
In  Mosely  a  case  ot personal  estate  is  cited,  in  which  the  then  Master  of  the  Rolls,  in  con- 
formity to  tl:e  reason  o(  the  common  law,  directed  that  the  Master  should  appoint  tvo 
matrons  to  inspect  li  woman.    Mos.391.] 

Gardner  Peer-       ||  Captain  Alan  Hide  Gardner  and  M.  E.  his  wife,  cohabited 

*^t^d  H)'  ^^'  ^  ^^^  *"^  ^  '^®  ^^^^  ^  ^^^  marriage  till  the  month  of  January 
Benit  LeMsLT"  1802.  On  the  10th  of  that  month,  Captain  G.  being  on  board 
chant,  Esq.  the  ship  which  he  commanded  at  Portsmouthf  Mrs.  G.  joined 
See  the  Pre-  him,  and  remained  till  the  SOth  of  January^  when  she  quilted 
Sned  re"^  ^^®  ^*^'P  ^^  ^'  ^^^'*'*-  ^n  the  7th  of  February  foUowing,  Cap- 
marks  on  the  **"^  Gardner  sailed  for  the  West  ItCdies^  (having  never  been 
law  respecting  on  shore  since  Mrs.  G.'s  departure,)  and  did  not  return  to 
adulterine  has.  England  till  the  11th  of  Jidy  following.  Mrs,  G.  returned 
A^^^^endix  foT  ^^  London  on  quitting  the  ship>  and  immediately  commenced 
several  cases  ®^  resumed  an  adulterous  intercourse  with  Mr.  H.  Jadis^  who, 
as  to  the  law  in  about  a  week  from  her  return,  was  seen  by  her  serraot 
o^  Scotland  with  her  in  her  bed-room,  and  on  another  occasion,  in  bed 
^n^lhis^"^^  with  her.  She  kept  up  a  constant  intercourse  with  him  du- 
suhject,  and  J"'"?  ^^^  husband's  absence.  Before  Captain  GJs  return  in 
for  a  clear  and  My^  Mrs.  G.  declared  herself  with  child,  and  expressed  an 
authentic  re-  expectation  of  being  delivered  on  Captain  G.*s  return  in  the 
proceedinffs  swron^^^'-  In  the  autumn  she  appeared  advanced  in  pr^nanq) 
in  the  Banbury  Captain  G.  treated  her  like  a  woman  in  that  condition,  and  ex* 
Peerage  Case,    pressed  anxiety  as  to  her  health  and  as  to  the  child  likely  to  be 

born.  Having  been  overturned  in  a  carriage,  the  family  apo- 
thecary was  called  in  and  attended  her.  Mrs.  G.  tried  to 
advance  her  delivery  by  driving  over  the  stones  in  her  carrij^ 

telling 
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telling  her  servant  that  her  medical  attendant  advised  it;  and 
she  also  told  her  that  the  child  would  not  be  bom  in  time  to 
be  Captain  O/s  child,  and  that  Mr.  Jadis  must  be  its  father. 
She  was  delivered  of  a  son  on  the  8th  of  December  1802,  when 
Captain^ G.,  by  her  contrivance,  was  not  in  the  house,  and  did 
not  sleep  there  that  night.  Mrs.  6.  told  her  husband's  brother 
she  had  had  a  dropsy,  and  sent  her  servant  to  the  family  apo^ 
thecary  to  say  she  was  pnt  to  bed,  but  he  must  keep  it  a  secret. 
The  child  was  conveyed  by  the  midwife,  by  Mrs.  G.'s  orders, 
to  a  woman  to  nurse;  Mrs.  G*  visited  it,  and  ordered  it  to  he 
christened  Henry  Fenion^  after  Mr.  «7.  her  paramour.  In  June 
1803,  Captain  G.  having  discovered  hb  wife's  intercourse  with 
Mr.  «7.,  ceased  to  cohabit  with  her,  and  she  went  to  live  with 
Mr.  J.  They  resided  together,  at  Bayswater^  and  in  Hertford^ 
shiref  and  had  a  child  with  them  called  Henry  Jadis.  In  18I4i 
the  boy  was  placed  at  Westmutster  school  by  the  name  of  Henry 
Fenton  Jadis^  and  Mr.  J.  visited  him,  paid  his  bills,  and  treated 
him  as  his  son.  Captain  Gardner j  in  1804,  recovered  damages 
against  Mr.  «7.  in  an  action  for  adultery,  and  obtained  a  divorce 
d  mensd  et  thoro;  and  in  1805  the  marriage  was  dissolved  by  act 
of  parliament.  In  1808,  Captain  G/s  father  dying,  he  became 
Lord  Gardner.  In  1809  he  married  again,  and  in  1810  had  a 
son,  Alan  Le^e  Gardner^  on  whom,  by  the  death  of  his  father 
in  1815,  the  barony  of  Gardner  descended,  supposing  Heitry 
Fenton  Gardner  (the  son  of  which  Mrs.  G.  was  delivered  in 
December  1802)  to  be  illegitimate.  Alan  Legge  Gardner^  during 
his  minority  (in  1824^  petitioned  the  king  to  declare  his  right 
to  the  barony  by  letters  patent,  or  to  order  bis  name  to  be 
entered  on  the  parliament  roll  as  a  minor  peer,  or  to  recognize 
his  right  in  such  other  way  as  to  his  majesty  should  seem  proper. 
On  the  report  of  the  attorney-general,  the  petition  w&s  referred 
to  the  House  of  Lords;  and  in  1825  it  came  on  to  be  heard 
before  a  committee  of  privileges.  The  above  facts  were  proved 
in  evidence ;  and  various  physicians  and  accoucheurs  were  also 
examined  on  the  part  of  the  petitioner,  and  on  the  part  of  Henry 
Fenion  Gardner^  (who  put  in  his  claim  to  the  barony,)  9s  to  the 
possibility  of  H  F.  Gardtier  being  the  son  of  Captain,  afterwards 
Lord  Gardner.  On  the  part  of  the  petitioner,  five  eminent  me- 
dical practitioners  stated  they  considered  it  impossible  that 
Henry  Fenton  G.,  born  on  the  8th  of  December,  could  be  the  fruit 
of  intercourse  between  Captain  G.  and  his  wife  on  the  SOth  of 
January,  or  even  on  the  7th  of  February,  the  former  period 
being  forty-four  weeks  and  three  days,  and  the  latter  forty-three 
wedcs  and  four  days.  They  were  also  clearly  of  opinion,  that 
he  could  not  have  been  begotten  by  Captain  Gardner  afler  the 
11th  of  July,  when  he  returned  to  England.  These  witnesses 
agreed  that  forty  weeks  after  conception  was  the  latest  time  for 
the  labour  of  a  woman  to  commence,  so  that  the  woman  and  child 
could  live;  though  the  time  was  sometimes  less.  On  the  part  of 
Henry  Fenion  Gardner  a  number  of  medical  witnesses  were  called^ 
who  agreed  that  forty  weeks  or  280  days  was  (he  ordinary,  period 
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(a)  It  is  to  bo    of  gestation ;  but  mo0t  of  them  professed  to  haire  knomn  iostances 
observed  that    ^f  ^]^^^  period  beinir  exceeded,  and  in  some  instances  protracted 

for  the  peti-  ^  ^^^  ^"^  ^^  ^  ^J^ '  ^^  ^^^J  conceived  that  a  child  bom  on 

tioner  pro-  the  8th  of  December  might  be  begotten  on  the  30th  oijanuan/: 

fessetl  to  and  some  midwives  and  other  women  were  called,  who  spoke  to 

found  their  children  being  born  (who  lived),  according  to  tbeur  calouUtioDs, 

to  tlie^period  ^  ^^^  '^^  ®^^^  eleven  months  fram  their  conception*  (a)    Tbe 

of  gestation  Conimhtee  resolved,  that  Alan  L^gge  Gardner  bod  made  good 

on  cases  in  bis  cbim  to  the  baionv,  thereby  establisbiog  tbe  il^giumsc; 

know?Jd"e  ^  ^^'y  ^entam  Gardner  or  Jddis.^ 

where  the  time  of  leoneeption  was  ascertained  with  tolerable  accuracy ;  aod  litef  i^l^ 
that  in  those  instances  they  never^knew  tbe  foitj  weeks  er  980  days  exceeded.  None  of  the 
medical  witnesses  for  M&ury  Feniou  Gm4ner  professed  to  state  a  case  of  that  period  bdne 
exceeded  where  the  date^ef  conception  was  eracUtf  known:  they  only  adduced  ustBDcesof 
married  women  -cohabiting  with  their  husbands,  where  the  computation  was  made  dtfaer  fron 
thewoman*s  last*  menstmation,  or  from  the  time  when  tbe  expected  menstmatiia ^ms  int 
missed,  or  from  4he  sensations  experienced  on  tbe  ouickening  of  Ihechild*  kn  ef  tboe 
criteria,  according  to  tbe  admissions  of  the  witnesses  tnemselves  must  be  fallible;  toe  coscep 
tion  may  take  place  either  the  day  after  the  last  menstruation,  or  not  till  twenty  seren 
days  after,  or  at  any  time  in  the  interval.  The  return  of  the  menses  is  often  obstracted  bf 
cold  and  other  causes,  and  is  almost  invariablv  suspended  while  the  wbaNin  i»  socklmt;  shI 
conception  sometimes  takes  place  durine  the  suspenrion;  and  tbe  period  of  qiicraiqi 
varies  in  differeat  women  to  the  extent  of  several  weeks,  besides  that  the  sensations  indicati^ 
it  are  liable  to  be  mistaken.  The  only  female  witness  who,  in  speaking  to  a  gestation  exceed- 
ing nme- calendar  months  (ten  months  and  five  days)  professed  to  date  her  conceptioD  froo  t 
d^nite  day,  viz.  the  departure  of  tier  busband  to  sea,  was  proved  to  be  mistaken  ss  to  the 
date.  See  the  Bvideace  in  Mr.  Le  Marchanlf s  Kqiort.  Notwitbstaadiiw,  however,  ^e  detf 
and  siroiiff  testimony  of  the  medical  witnesses  for  the  petitioner,  and  tbe  unsatis&ctoij 
natare  «r  the  evidence  opposed  to  it,  the  decision  is  perhaps  hardly  to  be  deemed  a  recogoh 
tion  of  the  doctrine  of  the  Kins  v.  Lufie,  strongly  supported  by  Lord  Bnkme  in  the  B80IM17 
Peenue  Case,  aad  which  would  srem  the  result  of  the  Judges'  opinions  in  that  case,  m^  thtt 
in  order  to  bastardise  a  child  bom  in  wedlock,  the  evidence  must  shew  a  natural  mpotgHUjf 
of  the  husband  beine  the  father.  Taldng  the  evidence  of  th6  physician^,  together  with  tbtf 
as  to  Lady  GTs.  -adultery,  and  the  circumstances  attending  the  birth  and  edncatioB  of  tbe 
child,  the  case  seems  to  proceed  upon  the  broader  rule,  tbat  a  strong  mond  improM£tg  oij 
be  sufficient  to  rbbut  the  presumption  of  Intimacy  arising  from  birth  in  wedlock.  Had  Udy 
G's.  lifb  been  unimpeached,  coula  the  committer  on  the  evidence  of  the  physicians  alone,  hsfe 
pronounced  thet:hild  illegitimate?  And  yet,  according  to  the  opinions  in  tbe  Banbury  Ca^ 
thev  were  to  be  satisfied,  *'  that  no  sexual  intercourse  did  take  place  between  the  bosbsiKl 
and  wife  at  anytime  when  by  such  intercourse  the  hu^and  could  by  the  laws  of  nature  be 
tbe  father  of  the'tbild."  Lord  Medetdaie,  Lord  Eidon,  and  Lord  EOenborou^  appear  in  tba 
case  to  have  censide«ed  strong  moral  mfrobabiTUy  sufficient;  and  Lord  C.  LyMm^^ 
Morris  V.  Davis  (MS.  Rep. ;  and  see  5  Russell^  S.  C.)  was  of  the  same  opinion,  and  impiiffled 
Lord  Er$kmc*%  contrary  doctrine  ^  and  considered  moral  improbability  as  tbe  rule  of  tbe 
Banbury  Peerage  Case. 
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dS!  1*^7!"    H^  ^  quasi  ntdlusJlliuSj  and  can  be  heir  to  no  man. 

Inst.  129. 

Co.Xit.  9  b.  But  though  he  cannot  inherit  any  ancestor,  yet  when  he  had 

J5  Co.  63.  gotten  a  name  of  reputation,  he  may  purchase  by  it ;  for  aU 

1  Atk  41?^'  surnames  were  originally  acquired  by  reputation.     George  Shdbf 

Wilkinson  V.  conveyed  lands  to  the  use  of  himself,  the  remainder  to  Georgt 

Adam,  1  Vea.  ,Shelfy  his  son ;  whereas  in  truth  George  was  bom  of  one  B*  i& 

&  Bea.  422.  niatrimony  of  one  C,  yet  was  reputed  the  son  of  George^  and 

*^^ll  educated  by  him  ;  though  the,  boy  was  but  six  years  old,  it  was 

ruled  that  he  should  take  the  remainder;  for  having  got  by 

repuUtioo 
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repntation  the  name  of  George  Skellyj  these  words  are  a  certain 

designation  of  the  person  to  make  the  remainder.     But  if  a 

remainder  be  limited  to  the  eldest  issue  of  «/•  &,  whether  legiti* 

mate  or  ilieffitimate,  J.  &  hath  issue  a  bastard,  he  shall  not  take 

this  remainder ;  for  it  is  not  vested  in  J.  &  as  it  was  in  the  other 

case,  but  is  in  condngency,  and  the  certain  time  is  not  defined 

when  this  contingency  shall  happen :  for  the  bastard,  at  bis  birth, 

does  not  acquire  the  reputation  of  being  the  iseoe  of  JL&  ^  and 

smce  the  bastardy  when  first  in  being,  cannot  take  by  rirtue  oC 

this  limitation,  he  can  never  take  it ;  for  be  cannot  be  undesstoiML 

to  be  the  person  designed  and  marked  out  by  these  words,  i^ 

after  his  birth,  it  depends  on  the  uncertainty  of  popular  re* 

putation,  whether  he  should  take  the  remainder  or  not ;  and  sudi 

a  desi^ation  of  the  person  as  contains  no  certainty  in  itself,  oc 

BO  relation  to^  anv  other  certain  matter  that  may  reduce  it.  to 

certiunty,  is  a  void  limitation. 

But  where  a  remainder  is  limited  to  the  eldest  son  of  Jbne  SL^  ^'  ^,   ns^^ 

whether  legitimate  or  illegitimate,  and  she  hath  issue  a  bastard,,  Metliacn.Tl 

he  shall  take  this  remainder,  because  he  acquires  the  denominar  i>uke  of  D^ 

tion  of  her  issue,  by  being  bom  of  her  body ;  and  90  it  was  ^°"'  ^  P. Wms. 

never  uncertain  who  was  designed  by  this  remainder.   -  IA^'mm^s^ 

JSM  inclined   against  such  a  remainder;  and  tee  Mr.  Hargrave's  obserrations  upon  this  case. 
Co.  Lit.  3  b.  note  1.1 

IBnt  an  illegitimate  child  cannot  claim  a  share  under  a  devise  Cartwright  v« 
to  children  generally,  though  the  will  was  strong  ^  his  favour  Vawdi7,5  Vei. 
bjr  impUeation.  fxiTi  rT 

5&0.  cMadkLaM* 
Nor  although  the  testator  knew  that  there  were  no  legitimate  ^  ,^ 

children.  n^^l' 

Davit,  6  Vet. 

49.;  and  see  17  Vet.  551.    IS  Vet.  147.  sbs. 

Unless  It  appear  by  extrinsic  evidence  that  he  had  acquired  ^    . 
the  reputation  of  a  child  at  the  time  of  the  will.||  Klnnm)^ 

iVet.  &B.469.;  see  8'Meriy.4l9.  1  Madd..4jo.  lrS<IVke47<h 

If  parents  are  married,  and  afterwards  divorced,  this  gives  the  6  Co.  es, 
issue  the  reputation  of  children  ;^  and  so  doth  a  subsequent  mar-  Hughes't  Ahr. 
riaffe  of  the  parents.  '^* 

If  the  mother  dispose  of  all  her  lands  holden  in  chivalry,  to  Dy«r,  54^ 
her  bastard  son,  she  is  not  within  the  S2  H.  8.  c.  1.  which  for-  Co.  Lit.  issb. 
bids  the  owners  to  dispose  of  above  two  thirds  of  such  land  for  ^^^^^'  ^^^* 
preferment  of  children ;  for  children  in  any  law  must  be  in- 
tended such  as  are  lawfully  begotten. 

If  a  man,  in  consideration  of  natural  affection  and  lofe,.  Uyar,,8r^. 
covenants  to  stand  seised  to  the  use  of  a  bastard,  this  is  not  Andr.  79.. 
good ;  for  he  is  not  de  sanguine  patris ;  but  it  is  said,  that  a  ^^*  ^3* 
woman  may  give  lands  in  frank  marriage  with  her  bastard,  be-     ^^' 
cause  he  is  of  the  blood  of  the  mother ;  but  he  hath  no  father, 
but  from  reputation  only. 

A  court  of  equity  will  not  supply  the  want  of  a  surrender  of  a  Preced.Chan. 
copyhold  estate  in  favour  of  a  bastard,  as  it  will  for  a  legitimate  ^75. 
child* 

S  C  3  [If 
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sP.Wms.  55.       [If  a  bastardy  possessed  of  personal  estate  dies  intestate,  and 
1  Woodde*.      without  wife  or  children,  the  icrown  is  entitled  to  such  property, 
597,  598.         includinfj  leases  or  terms  of  years.     The  king,  or  other  imme- 
diate lord  of  the  fee,  is  also  entitled  to  a  real  estate  of  inherit^ 
ance,  of  which  a  bastard  dies  seised,  without  having  devised  it, 
and  without  leaving  issue.     This  is  the  result  of  a  bastard's 
being  supposed  to  have  no  other  relations,  no  heirs,  or  next  of 
kin,  except  those  arising  from  his  own  contract  of  marriage, 
namely,  his  wife  and  progeny.     But  the  rigorous  exertion  of  this 
prerogative  would,  in  many  obvious  cases,  carry  the  appearance 
of  great  hardship.     It  is  usual,  therefore,  to  make  over  the  royal 
prerogative  to  some  one ;  not  indeed  quite  unconditionally  and 
gratuitously,  but  with  the  reservation  of  a  tenth,  or  other  small 
proportion  of  the  value,  both  of  real  and  personal  estate. 
1  TermR.  96.        Bastards  are  within  the  stat.  26  G.  3.  c.  83.,  which  requireth 

the  consent  of  parents  or  guardians  to  the  marriage  of  persons 

under  age ;  for  the  rule  of  nuUius  JUius  applies  only  to  cases  of 

inheritance.] 

Priestley  V.  ||  And  the  consent  of  the  natural  mother  is  not  sufficient  to 

i^^^ls^R     •  ^^'y  ^^  statute;  therefore  the  only  legal  consent  in  such  a  case 

The  S6  G.*s.''  ^ust  be  by  a  guardian  duly  appointed. 

c;  3S.  is  now  repealed  by  4  G.  4.  c.  75.,  the  existing  marriage  act,  and  under  this  act  a  mar- 
riage of  a  minor  without  consent  is  not  void.    Rex  v.  Birmingham,  8  Bam.  &  C.  55* 

Ex  parte  The  mother  of  a  bastard  child,  within  the  age  of  nurture,  has 

Annei^ee,  ^  right  to  tfce  custody  of  the  child  in  preference  to  the  father, 
Sed  Me  '  though  from  his  circumstances  he  may  be  better  able  to  educate 
5  East,  984. n.  it;  and  the  court  ordered  it  to  be  restored  to  the  mother  on 

habeas  corpus^  though  it  was  not  alleged  that  the  custody  was 

obtained  unfairly. 
Rex  V.  Sope,         And  if  the  custody  is  obtained  by  the  father  by  fraud  or  force, 
^'^^'^Sp^*        it  is  clear  that  the  court  will  order  it  to  be  restored  to  the 
Honking  ^*      mother,  without  prejudice  to  the  question  of  guardianship,  which 
Tfiast  R.  579.  belongs  to  the  Court  of  Chancery.  || 

(C)  Where  Bastardy  is  to  be  tried,  and  the  Rules 
concerning  such  Trial :  And  herein  of  general  and 
special  Bastardy. 

Roll.  Abr.  361.  "DASTARDY,  in  relation  to  the  several  manners  of  its  trial, 

Bro.  tit.  Bas-  J-*  jg  distinguished  into  general  and  special  bastardy.     General 

That  where  bastardy  is  the  bastardy  tried  by  the  bishop,  which  in  its  notion 

general  has-  contains  two  things.     Istly,  It  should  not  be  a  bastard  made 

tardy  is  legitimate  by  a  subsequent  marriage.     2dly,  That  it  should  be  a 

pleaded,  the      point  collateral  to  the  original  cause  of  action, 
court,  though     ^  ° 

the  parties  conclude  to  the  country,  must  direct  a  writ  to  the  bishop.  RastEnt.  105.    The 

issue  on  general  bastardy  runs  in  this  mauner:  Predict,  J.  R.  dicit  quod  J.S.  e$i  bastarduij  ei 

nattufuit  apttd  C.  in  com,  pntd,  in  dioces,  de  W.,  et  hoc  paratus  est  veHficare  viu  et  modk  qtnbut 

cqnvenilf  aeprotU  curia  regii  hie  cmuideraveril;  et  prmdict.  J.  S.  dicU  quod  ipse  objeetione  preedict, 

prwdudi  non  debet,  quia  dicU  ^uod  ipse  est  IcgUimus  et  non  bastardus  ;  et  hoc  paratus  est  wrificare 

uU,  et  quoinodo^  et  prout  cuna  regis  hie  considerabit,  et  prasdict.  J.  R.  similUh'.    Rast.  Ent.  S9. 

979.  289. 

Formerly 
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Formerly  bastards  had  a  way  in  such  issues  to  trick  themselves  Roll  Abr.  361. 
into  legitimation,  for  they  used  to  bring  feigned  actions,  and  get 
suborned  witnesses  before  the  bishop  to  prove  their  legitimation, 
and  then  got  the  certificate  returned  of  record,  and  after  that 
their  legitimation  could  never  be  contested ;  for  being  returned 
of  record,  as  a  point  adjudged  by  its  proper  judges,  and  re- 
maining among  the  memorials  of  the  court,  all  persons  were 
concluded  by  it:  but  this  created  great  inconvenience,  as  is 
taken  notice  of  in  the  preamble  of  the  9H.  6.  c.  11.,  in  the 
case  of  several  persons  of  quality ;  for  the  evidence  of  the  con- 
trary parties  concerned  were  never  heard  at  the  trial,  and  yet 
their  interest  was  concluded  :  to  remedy  this  inconvenience,  with- 
out altering  the  rule  of  law,  it  was  enacted,  that  before  any 
writ  to  the  bishop,  there  should  be  a  proclamation  made  in  the 
same  court,  and  after  that  the  issue  should  be  certified  into  Chan- 
cery, where  proclamation  should  be  made  once  in  every  month 
for  three  months,  and  then  the  Chancellor  should  certify  it  to  the 
court  where  the  plea  depends,  and  afterwards  it  should  be  again 
proclaimed  in  the  same  court,  that  all  that  are  concerned  may  go 
to  the  ordinary  to  make  their  allegations ;  and  without  these 
circumstances,  any  writ  granted  to  the  ordinary,  and  all  pro- 
ceedings thereupon,  shall  be  utterly  void. 

If  the  ordinary  certify  or  try  bastardy  without  a  writ  from  the  Roll.  Abr.  36 1. 
king's  temporal  courts,  it  is  void ;  for  the  spiritual  jurisdiction 
within  these  kingdoms  is  derived  from  the  king,  and  therefore  it 
must  be  exercised  in  the  manner  the  king  hath  appointed ;  for 
it  would  be  injurious  if  they  should  declare  legitimation  where 
the  rights  of  inheritance  are  so  nearly  concerned,  without  an  ap- 
parent necessity. 

The  certificate  must  be  under  the  seal  of  the  ordinary,  and  not  Roll.Abr.  362. 
under  the  seal  of  the  commissary  only ;  for  the  command  is  to 
the  bishop  himself  to  certify ;  and  therefore  the  execution  of  the 
command  must  appear  to  be  by  the  bishop  in  proper  person. 

If  a  man  be  certified  bastard,  this  binds  perpetually,  though  Ihld. 

the  person  so  adjudged  a  bastard  is  not  party  to  the  action,  for  [".' P"i '"  ^l|j 

all  persons  are  estopped  to  speak  against  the  memorial  of  any  bastardyf  no 

judicatory  (a) ;  because  the  act  of  the  public  judicatory  under  person  is 

which  any  person  lives,  is  his  own  act ;  and  were  they  not  thus  oound  by  a 

bound,  there  miirht  be  contradiction  in  certificates.  verdict,  unfcss 

o  he  was  party 

Co  the  original  suit ;  for  no  man  can  be  bound  by  a  judicatory  from  whence  there  lies  an 

appeal,  unless  he  be  capable  of  that  appeal ;  for  it  would  be  a  contradiction,  where  there  is  an 

appeal  supposed,  to  conclude  a  person  that  is  incapable  of  bringing  his  appeal ;  as  all  persons 

who  are  not  parties  to  the  suit  are;  and  therefore  on  a  certificate, which  is  the  highest  act  ot 

that  sort  of  judgment,  every  stranger  is  concluded,  but  not  by  verdict,  because  an  attaint  liei 

for  him  that  is  party  to  the  original  action.    Roil.  Abr.  368. 

If  a  man  be  ceitified  bastard,  that  doth  not  bind  a  stranger  Roll.  Abr.  363. 
till  returned  of  record,  because  it  is  no  judicial  act  till  recorded  If  the  tenant 
in  the  place  appointed  to  record  such  transactions ;  nor  doth  it  u^jJard*     d 
bind  the  party  to  tlie  action  till  judgment  thereon;  because  if  he  jie,  though 
avoid  the  action,  he  avoids  all  the  consequences  of  the  action  ;  the  writ  abate,, 
and  therefore  if  the  defendant  be  certified  bastard  by  the  or-  yet  the  certi- 

3  C  4  dinary, 
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^c&tvmstandi  diDary,  yet  if  the  pkuDtiff  be  nonmiit,  and  diey  cannot  go  cxr  to 
in  fiiU  force.     ^\q^\^  ^j^^  bJsi^p's  certificate  oever  appears  of  record,  and  diere- 

fore  is  not  binding. 
Roll.  Abr.aes.      If  a  man  be  certified  mutieTf  no  man  ia  estopped  to  bastardiae 

him,  for  though  he  may  be  a  mulier  by  the  sprritual  law,  yet 
he  may  be  a  bastard  by  our  kw ;  and  therefore  any  man,  not- 
withstanding the   certificate,  may  plead   the   iasae   of  special 
bastardy. 
Bro.  V5.  When  a  writ  is  awarded  to  the  bishop  to  certify  bastardy^  dmf 

4  E.  5.  39.        is  given  in  court  to  attend  such  certification,  otherwise  the  par- 
RasL  2S9.         ties  would  be  without  day  in  court,  in  waiting  for  the  bishop's 

certificate,  and  this  would  create  a  discontinuance,  and  there^ 

fore  the  parties  mast  attend  the  day,  and  not  expect  that  the 

proceedings  should  be  revived  by  resummons ;  though  some  have 

holden  the  contrary,  because  the  bishop  is  judge,  aad  so  not 

bound  to  a  certain  day. 

11  H.  4.  78.  N'e  unques  accouples  in  loyal  matrimony  is  no  plea  but  in  dower; 

Bro.  Bastardy,  and  in  appeal  to  bastardize  any  person,  bastardy  general  or 

^^  ^  special   must  be  pleaded ;   for  the  matrimony  is  there  to  be 

questioned,  where  there  is  a  claim  under  the  rektiou  of  wife, 
but  there  is  more  than  marriage  in  question  in  the  point  of 
legitimation. 
Roll.  Abr.  361.      The  plea  of  bastardy  may  be  tried  by  the  Usbop  m  actions 

personal,  as  well  as  real. 
Bro.  97.  If  there  be  no  bishop,  the  certificate  must  be  made  by  the 

Bro.  98.  guardian  of  the  spiritualities,  for  he  is  to  sustain  the  office  in  the 

mean  time. 
28  E.  3. 27.  In  an  assize  the  tenant  makes  bar  as  heir;  the  plaintiff  says 

Bra  97.  In  the  tenant  is  a  basta]*d ;  the  tenant  says,  he  is  a  mulier^  bom  at 
imrtdancestor  London ;  and  prays  a  writ  to  die  bishop  of  London  ,•  the  plaintiff 
pleads  bas-  ^yh  that  lie  was  bom  at  L.  in  Stirn/y  (the  county  also  wherein 
tardy  in  the  the  lands  lie,)  and  prays  that  it  may  be  tried  by  assize;  bat  this 
demandant  j  could  not  be  granted,  because  here  bastardy  was  particalari j 
this  shall  be  pleaded,  and  not  left  at  lar^e  upon  the  issue ;  but  the  cerdficate 
bishop  of  the  ^  ^^  ^his  case  was  directed  to  tne  bishop  of  Winchester^  within  whose 
diocese  where  jurisdiction  Smry  is,  because  where  the  place  of  birth  b  in  dis- 
the  writ  is  pute,  the  trial  must  be  in  the  place  where  the  land  lies ;  for 
thm^^h^       where  the  place  of  birth  is  controverted,  it  is  uncertain,  and  wo 

demMdant       **  *®  ^^^  ^  'f  "^^  alleged. 

says  he  is  a  mu^er,  born  hi  another  diocese ;  for  he  may  bring  his  proofs  and  evidence  to  the 

diocese  where  the  writ  is  broi^ht.    Bro.  Bastardy,  97. 

firo.BasUrdy.       I^  ^^  Assise  the  bishop  certified  directly,  that  the  defeadaot 
9a.  was  a  bastard,  and  it  was  indorsed  on  the  certificate,  that  A^  the 

mother  of  the  defendant,  left  her  husband  for  seven  years,  in 

which  time  the  defendant  was  begotten  by  one  B,,  a  priest,  and 

so  a  bastard ;  but  because  the  defendant  was  made  a  bastard  in 

the  certificate,  they  gave  no  heed  to  the  indorsement,  as  a  thing 

foreign  and  immaterial. 

(a)  The  issue        Special  bastardy,  which  ia  always  tried  by  a  Jury  in  the  teow 

is  in  this  poral  courts,  is  twofold :  1st,  Where  the  bastardy  is  the  gist  of 

^r^gfiict  *P        ^^  action,  and  the  material  part  of  the  issue,  (a)    fidly.  Where 

those 


J 


(D)  Of  Bastard  Eigne^  and  Mulier  Puisne.  76^ 

those  are  iNoCards  by  the  common  law  that  are  mtdiers  by  the  dieUquod 
spiritoal  law,  ami  such  are  those  that  are  born  before  marria^ce,  l"^!dki.  W. 
whose  parents  atterwards  mtermarry.  ^^  habere 

WM  debet  quia  c^i  quod  M  freedict*  Wr  per  breve  sutitn  prtedici.  prtestpponii  et  aiterii  te 
/ttiffff  jG^m  ei  lueredeni  prmd,  T.  Uem  W.  nahu  fuU  ejAra  omnta  spoiuatia  et  hoc  paraius  est 
verifieare  unde  petit  judicium  tipned,  W.  utfilitu  et  kcercs  predict,  f.  seu  aUefiut  eujutcumque^ 
4^c.  versus  eum  habere  debeat,  Et  prtedict,  W.  didt  quod  prtedict.  T.  patet  tuus  habmi  quondam 
uxorew  sibi  detponsatam  A.  nomine  de  qua  ipse  natusfmt  infrh  sponsalxa  inter  ipsum  T.  et  A. 
celebfat.  et  vert/icat,  unde  petit  judicium.  So  that  when  the  party  avers  the  birth  within 
espousals  by  way  of  reply,  he  doth  not  offer  an  issue,  because  tliat  were  to  take  an  issue  too- 
much  at  large;  but  it  is  necessary  to  set  forth  the  manner  of  the  births  wz.  of  whom  he  was- 
bom,  that  they  may  go  to  issue  upon  a  particular  matter ;  otherwise,  he  that  takes  this  plea 
would  be  pot  on  the  proof  of  an  universal  negative,  which  cannot  be  proved ;  and  then  the* 
party  that  objected  the  defect,  must  ofSer  an  issue  in  this  manner :  Ei  pnedicL  P.  dicit  iii 
prius  quod  pradiot.  W.  natus  fuU  extra  omma  tponsaHa  ei  non  infra  tpommim  ui  prtedici  W. 
tuperifus  aUegavit  ei  de  hoc  ponU  te  super  patriam  et  pradict,  W.  timiiit^r  ideo,  Sfc.  Ra8t«> 
Ent  387.    Dyer,  97.  pi.  51. 

If  a  man  receives  any  temporal  damage  by  being  called  a  Brownl.  i. 
bastard,  and  brings  his  action  in  the  temporal  courts,  and  the  ^^^  .^^* 
defendant  justifies  that  the  plaintiff  is  a  bastard,  this  must  be  £^|^  £|^  • 
tried  at  common  law^  and  not  by  writ  to  the  bishop ;  for  other-  479«  Co.  Ent. 
wise  you  suppose  an  action  brought  in  a  court  which  hath  not  a  >9* 
capacity  to  try  the  cause  of  action. 

If  it  be  found  by  an  assize  taken  at  large  that  a  man  is  a  Bro.  Bastardy, 
bastard,  the  temporal  courts  are  judges  of  it,  for  the  jury  cannot  ^7. 
be  estopped  to  speak  truth,  which  may  fall  within  their  own 
knowledge;   and  what   they  find  becomes   the  record  of  the 
temporal  courts,  and  so  witnin  their  conusance. 

In  an  assize  of  mortdancestor^  one  of  the  three  points  enquirable  ^tz.  Abr.  13» 
is.  Whether  the  demandant  be  heir  to  J.  S.,  the  ancestor  ?  in  *  ^^^'  ^^• 
which  case.  If  the  tenant  pleads  he  is  ready  to  hear  the  recog^ 
nizance  of  the  assize  {et  hoc  pardtus  est  per  assisam  inquirere\  ne 
cannot  give  in  evidence  that  the  demandant  is  a  bastard,  but  he 
ought  to  have  pleaded  the  same ;  for  if  this  were  given  in  evi« 
dence,  and  not  pleaded^  the  spiritual  court  would  be  ousted  of 
theu*  jurisdiction. 
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MAN  who  hath  issue  a  son  by  a  woman  before  marriage^  Lit.  sect.  j»9.* 
and  afterwards  marries  the  same  woman,  and  hath  issue  a  ^^'  ^^*  **^' 
second  son  bom  after  marriage ;  the  first  of  these  is  termed  in 
law  a  bastard  eigne,  and  the  second  a  mulier.  By  the  common 
law»  afS  hath  been  said,  such  bastard  eigne  is  as  incapable  of  in- 
heriting, aa  if  the  father  and  mother  had  never  married ;  but  yet 
there  is  one  case  in  which  his  issue  was  let  into  the  successioOf 
find  that  was  by  the  consent  of  the  lord  and  person  legitimate ; 
as  if  upon  the  death  of  the  father  the  bastard  eigne  enters,  and 
the  mutiei^  during  his  whole  life  never  disturbs  him,  he  cannot 
upon  the  death  of  the  bastard  eigne  enter  upon  his  issue. 

No  man  can  bastardize  another  after  his  death,  that  was  a  7Co.44jfflik,. 
vndier  by  the  laws  of  holy  church,  and  who  carried  the  reputa-  g^^^f *4^, 
tion  of  legitimate  during  his  life;  for  a  man  must  be  bastardized  qq,  Ux.99\* 

by 
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Lit.  sect,  399.  by  the  rules  of  the  civil  or  common  law :  by  the  rules  of  tlie 

^?'ti!''  th*  ^*^^  ^*^'  ^^'^  person  is  by  supposition  legitimate ;  and  if  the 

thisse^fto  common  law  be  made  the  judge,  he  cannot  be  bastardized;  for 

be  the  doctrine  it  is  a  rule  of  common  law,  that  a  personal  defect  dies  with  the 

of  the  old  person,  and  cannot  after  his  death  be  objected  to  his  successor 

^^'  ^dJ*  ^^^^  represents  him  (a) ;  and  this  rule  of  law  was  taken  from  the 

modern  ci^:  humanity  of  the  ancients,  who  would  not  allow  the  calumny  of 

An  ejectment  the  deaci ;  as  also  from  an  important  reason  of  convenience,  for 

was  brought  pedigrees  are  often  derived  through  several  persons,  concern- 

byonel^de  ing  whom  there  remains  little  knowledge  or  remembrance  of 

SffU  of  &ith  *"y  thing,  but  only  of  their  being;  and  therefore  it  were  an  easy 

andMontague;  matter  to  throw  on  them  the  aspersion  of  bastardy  by  any  forged 

Pride  made  evidence,  which  cannot  be  confronted  by  opposite  proof;  and  so 

title  as  heir  to  j^  j,  fj^  ^  ij^jj^  ^  ^[^^  ji^  ^hich  all  proofs  of  bastardy  are  to  be 

George  Duke     j«     n         j  '^  '^ 

ofAlBeinarle,    d«snllowed. 

proving  himself  the  son  of  one  who  was  brother  to  the  duke,  and  that  the  duke  died  witfaoat 
lisue;  the  defendant  f^ve  evidence,  that  Duke  Geom  had  issue  Duke  Christopher,  who 
conveyed  to  him ;  plaintiff  gjtive  evidence,  that  Duke  Christopher  was  a  bastard,  begotten  of 
such  a  woman,  who,  at  the  time  of  her  marriace  with  the  said  Geor^  Duke  of  Albemarie, 
was  married  to  another  man,'  who  was  then,  ana  is  yet  living :  Upon  which  it  was  objected, 
That  since  Duke  George  and  this  woman  lived  together  as  man  and  wife^  and  were  dov 
dead,  the^  plaintiff  could  not  be  admitted  to  bastardize  the  issue,  who  was  dead  also ;  aod 
)vho,  during  his  whole  life,  was  reputed  and  taken  to  be  the  legitimate  son  of  the  duke,  sod 
so  styled  by  the  duke  himself  in  his  deed  of  settlement,  and  in  his  will,  his  son  and  heir;  d 
quodjuttum  non  est  aliquem  pott  mortem  facere  bastardtim.  The  court  held  this  true  of  fudi 
a  bastard  as  is  meant  by  Littleton,  in  his  case  of  bastard  eigne  and  muUer  puitne;  t.  e.  loch  s 
bastard  as  is  bom  before  the  espousals  of  a  father  and  mother,  who  may  afterwards  many; 
and  said,  the  rule  extended  only  to  that  case.  Salk*  120.  Pride  ▼.  Earls  of  Bath,  oc. 
7  W.  &  M.  5  Lev.  410.  S.  C,  who  tells  us,  that  though  the  evidence  was  admitted  by  ^o^^ 
and  Gil,  Eyre^  the  only  judges  in  court,  the  jury  were  not  satisfied  with  it,  and  gave  a  verdict 
for  the  Earl  of  Bath. 

Co.  Lit.  244.  To  exclude  the  mulier  from  the  inheritance,  there  must  not 
Roll.  Abr.  624.  ^jjjiy  jj^  gjj  uninterrupted  possession  of  the  bastard  eigne  during 

his  life,  but  a  descent  to  his  issue. 
Co.  Lit.  244.         If  he,  bastard  eigne^  dies,  leaving  issue  in  venire  sa  mere^  and  the 
Hughes,  365.     fniji^^  enters,  and  then  the  son  is  born,  the  son  of  the  bastard 

eigne  is  for  ever  excluded,  because  there  was  no  descent ;  and  so 
our  law  in  this  disagrees  with  the  civil  law,  which,  for  the  benefit 
of  the  in&nt,  reputes  a  child  in  its  mother's  womb  in  the  same 
condition  as  if  it  were  born. 
Co.  Lit  244.         If  the  bastard  eigne  enter,  and  die  without  issue,  yet  the  lord 

by  escheat  cannot  claim  it  against  the  nudier ;  for  there  is  no 
descent  cast  to  extinguish  his  right. 
Co.  Lit.  244.         If  the  mulier  enters  into  the  land  after  the  decease  of  the 

bastard,  before  the  heir  of  the  bastard  eigne^  yet  he  is  barred ; 
for  the  land  is  cast  upon  the  issue  of  the  bastard  immediately 
after  his  death,  and  the  descent  to  him  is  made  without  any 
entry,  and  consequently  he  is  within  the  benefit  of  the  rule. 
Co.  Lit.  244.  If  the  mtdier  be  an  infant  during  the  possession  of  the  basiard 
8  Co.  101.        eignef  yet  he  is  barred  by  the  descent ;  for  though  no  laches  can 

Sir  Richard       jj^  imputed  to  an  infant,  because,  not  being  of  the  age  of  con- 
Pexhalrs  case.         ^.l-  ••  ..u^ir®  «.      ^4.  :«  «,/.K 

Howd.  572.      ^^"^  "^  permission  cannot  be  taken  for  a  consent,  yet  in  sucn 

cases  where  time  is  limited  by  the  law  for  pleas  and  actions, 

infants  are  included^  unless  specially  excepted ;  for  here  their  per- 
mission 
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mission  is  taken  for  a  consent,  because  they  are  supposed  to 
consent  to  the  established  law,  to  which  thev  are  obliged  for  pro- 
tection during  minority ;  and  the  law  hath  not  thought  fit  to 
except,  because  it  is  a  public  mischief  in  a  very  tender  point, 
for  it  might  be  any  man's  case,  to  suffer  by  the  bastard  of  an 
ancestor,  and  the  law  bath  given  the  infants  guardians  to  plead 
by ;  but  it  cannot  revive  the  evidence  of  legitimation,  which  so 
easilv  perishes  with  the  life  of  the  party. 

If  a  man  hath  issue  a  son  bastard  eignCf  and  a  daughter,  beina  Co.  Lit.  244. 
muUerpuisne^  and  the  daughter  is  married,  the  father  dies,  and  s  Co.  101. 
the  son  enters,  and  dies  seised  ;  this  shall  bar  the  mtdterj  for  she 
might  have  claimed  by  her  husband ;  the  same  law  if  the  bastard 
eigne  enters,  and  enjoys  peaceably  during  his  life,  while  the 
nndiet*  is  imprisoned,  or  beyond  sea,  or  of  nonsane  memory ;  for 
the  constant  and  quiet  possession  of  the  bastard  eigne^  together 
with  the  character  he  had,  during  life,  of  being  legitimate,  shall, 
in  a  case  of  such  nice  consequence,  outweigh,  at  a  trial,  any  evi- 
dence that  can  be  brought  to  the  contrary. 

The  descent  of  services,  rents,  or  reversions  expectant  upon  Co.  Lit.  844. 
estates-tail,  or  for  life,  whereon  rents  are  reserved,  shall  bind  8  Co.  101. 
the  mtdier ;  for  the  enjoyment  of  these  equally  suppose  the  cha- 
racter of  legitimate,  as  the  possession  of  any  corporal  rights :  but 
such  a  descent  would  not  drive  the  party  that  hath  right  to  an 
action ;  for  it  is  a  contradiction  in  terms,  that  a  man  snould  be 
dispossessed  of  a  mere  right. 

If  the  bastard  eigne  die  seised,  and  the  son  endow  the  wife,  yet  Co.  Lit.  a44. 
the  descent  takes  away  the  right  of  the  mulier  ;  the  bastard  eign^s  «  Co.  101. 
entering  into  religion  is  such  a  descent  as  takes  away  the  right  of 
the  mulier. 

Tenant  in  tail,  the  remainder  in  tail,  the  remainder  in  fee;  99  E.  9.88  b. 
tenant  in  tail  hath  issue  bastard  eigne  and  mtdier ptdsne^  and  dies ;  Hushes,  366. 
the  bastard  entereth,  and  continueth  his  possession,  and  hath  issue,  ^11- Abr.  685. 
and  dies ;  the  issue  enters;  the  mulier  6\es :  he  in  remainder  shall 
have  2Lformedon  against  the  issue  of  the  bastard,  and  the  continu- 
ance of  the  possession  of  the  bastard  shall  not  prejudice  him  ;  for 
the  statute  of  fVesfm.  2.  says,  that  the  will  of  the  donor  manifestly 
expressed  in  his  gift  must  be  observed :  now  the  bastard  cannot 
bring  hunself  within  the  intention  of  the  donor ;  for  he  is  neither 
the  heir,  nor  a  person  begotten  by  a  tenant  in  tail,  since,  in  law, 
he  is  the  son  01  no  man ;  and  consequently  the  express  words  of 
the  statute  exclude  him  from  the  mhentance,  which  set  aside 
the  rules  of  common  law  in  this  case. 

If  a  man  hath  issue  bastard  eigne  and  mulier  puisne^  the  bastard  Co.  Lit  244. 
in  the  life  of  the  .father  dies,  leaving  issue,  and  then  the  father 
dies,  and  the  son  of  the  bastard  enters  and  dies  seised,  and  it 
descends  to  his  issue,  the  descent  shall  bind  the  mulier;  for  if 
otherwise,  it  would  be  bastardizing  the  ancestor  after  one  descent^ 
which  is  contrary  to  the  rule. 

I(  bastard  eigne  and  mtdier  puisne  daughters  enter  and  occupy  Co.  Lit.  844. 
in  coparcenary,  the  law  will  not  suppose  the  whole  in  the  mulierj 
but  by  a  more  easy  construction  presume^  that  the  mtdier  admits 

the 


7(J*  BASTARDY. 

t 

the  other  into  the  inheritance :  so  if  there  be  bastard  eipu  and 
tmdier  puisne^  and  the  mtdier  enter  to  hunt  or  hawk,  this  dotk 
not  disturb  the  bastard's  possession ;  for  a  man's  intention  dotk 
always  govern  and  denominate  his  actions;  and  in  this  case  be 
did  not  enter  to  claim. 
Co.  Lit  245.         If  the  bastard  eigne  enter  after  the  decease  of  his  father,  vA 

the  king  seize  the  land  for  a  contempt  (whereby  the  profits  onlj 

are  taken)  witliout  cause,  and  the  bastard  jdie,   and  the  issue 

petition,  and  be  restored,  he  shall  hold  it  against  the  nudkr;  kt 

when  the  king  seiseth  land  withont  cause,  he  shall  only  bold  ft 

as  a  substitute  to  the  possessor. 

Co.  Lit.  244.         The  bastard  being  empleaded  shall   have  his  age,  for  the 

80  £.  3.  dilatory  plea  mast  be  determined  before  the  pleas  in  chief  cao 

Voucher,  129.   ^^^g  ^^ .  ^^  ^y^^  ^j^^  p|g^  ^f  jnfimcjr  will  stay  the  suit  belwe 

"^  '  'It  can  be  enquired  whether  he  is  or  is  not  a  bastard :  also  he 
shall  be  vouched  as  heir  to  the  fittbeT)  for  gui  sentit  cowmodm 
sentirc  debet  ei  anus* 

(E)  How  Bastards  are  to  be  provided  for :  And  herein 
of  the  Duty  and  Power  of  Justices  of  the  Peace. 

18  Eliz.  c.  J.  "RY  the  18  £li2«  c  8«  it  is  enacted,  ^  that  two  justices  of  tbe 

(fl)  A  single  ""^  peace  (fl),  whereof  one  to  be  of  the  quorum  (4),  in  or  nest 

IS'a^'A^  **  ^^^  ^^^  limits   where  the  parish  church  is,  within  which 

eeod  behaT  '^  parish  the  bastard  shall  be  bom  (c)^  upon  examination  of  the 
viour  him  that  '^  cause  and  circumstances  {d)f  shall  and  may  by  their  discretkn 

h  charged  or  <«  take  order,  as  well  for  the  punishment  of  the  mother,  and 

iSJr^b^^B  "  reputed  father  of  such  bastard  child  (e),  as  also  for  die  better 
altartanSohild.  **  relief  of  every  such  parish,  in  part  or  in  all ;  and  shall  and 

Lam.  las.  '^  may  likewise  by  like  discretion  take  order  (g)  for  the  keepiog 

Crom.  196*  «<  of  every  such  bastard  child  (A),  by  charging  such  mother  or 

B*t^th  **tw  **  "^^P*^^®"  father  with  the  payment  of  the  money  weekly  (0>  ^ 

jusdcet  cannot  "  other  sustenlation  for  the  relief  of  such  child,  in  such  wise  as 

moke  any  ^^  they  shall  think  meet  and  convenient ;  and  if*  after  the  same 

order  punuant  «  order  by  them  subscribed  under  their  hands,  any  the  said 

tothM^txkie,  *<  persons,  viz.  mother,  or  reputed  father,  upon  notice  thereof 

child  has  been  '^  ^i^oXL  not  for  their  part  observe  and  perform  the  said  order, 

a  charge  to  *^  that  then  every  such  party  so  making  defaultt  in  not  perfrnn- 

the  pansb.  «  ing  the  said  order,  to  be  committed  to  ward  to  the  oommoQ 

Went'^'u  **  8*"*'  (*^'  ^^^^.^  to  remain  without  bail  or  mainprise,  except  he, 

the  two  jus-  ^*  ^^^  ^^  ^^y  ^^^^  put  ^^  sufficient  surety  to  perform  tbe  said 

tioes  disMree,  *^  order,  or  else  personally  to  appear  at  the  next  (/)  geoenl 

so  that  they  w  sessions  of  the  peace  to  be  held  in  that  county  where  audi 

order  ^  two  "  ^^^^^  ^^^^^  ^^  ^^^^  (^^»  *"^  ^^^^  ^  ®^^^®  ^^^^  ^^^^  ^  ^ 
justices  of  the    *^  ^^^  justices  of  the  peace  (m),  or  the  major  part  of  them,  then 

next  division,    ^*  and  there  shall  take  in  that  behalf,  if  they  tnen  and  there  shall 

being  of  the      «<  take  any ;  and  that  if  at  the  said  sessions  the  said  justices  shall 

SST^make'^'     "  **^®  "°  ^^^^  ^^^^^*  ^^^^  ^^  *^^^®  *^"^  perform  the  order 
the  order.        "  before  made,  as  is  abovesaid." 

Dalt.44«     If  five  justices  make  the  order,  it  is  good:  for  the  statute  is  not  restricttrA 
but  requires  two  at  least.    S  Salk.  477.  pi.  18.    U  J.S.  is  adjudged  the  father  of  a  bastard 

chiM. 
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child,  and  by  the  order  it  appears  that  the  examination  of  the  woman  was  by  one  jus- 
'  tite  only,  though  the  ordering  part  thereof  is  said  to  be  made  by  two,  the  court  Yrill 
■  ^asb  it.  Rej(.  v.  Beard,  S  SM.,  478.  pL  22.  [Both  justices  must  be  oresent  at  the  same 
lime  and  place  when  the  woman  is  examined ;  and  if  she  refuse  to  nliate,  the  warrant  of 
commitment  must  be  signed  by  them  to^^ether.  S  Black.  R.  1017.  An  order  of  removal, 
howerer,  by  two  justices,  separately,  and  in  different  counties,  bath  been  adjudged  not  void, 
but  voidable  only  by  appeal  to  the  next  sessions.  4  Term  R.  596.  The  order  must  bear, 
t^aa  the  iaoe  of  it,  that  it  was  made  on  the  complaiat  of  the  parish  where  -the  child  was  bom. 
I  Bott.  C3d  edit.)  p.  561.  But  the  complaint  may  be  made  by  others  as  well  as  the  parish. 
1  Barnard.  K.  B.  361.  If  a  child  be  bom  in  an  extra>parochial  place,  no  order  can  be  made. 
1  Bott.  431.  pi.  555,]  -We  the  smd  justices  doth,  instead  of  ^;  an  order  was  quashed  for  thia 
koAu  Salk.  19A.  pL  0.  8  Ld.  Raym.  1197.  (6)  One  of  the  jostices  most  be  of  the  quonm* 
Dalt.  4T.  An  oi4er  quashed,  becauae  it  did  not  appear  that  one  ol  the  justices  was  of  the 
quorum.  S  SalJL.  477.  pi.  18.  Sid.  229.  S.  P.  but  Comb.  63  coni^  and  there  said,  that  thia 
ei^eption  had  been  over-ruled  several  times ;  and  see  now  26  G.  2.  c.  27.,  whereby  orders  of 
jdstices  are  not  to  be  vacated  for  not  expressing  one  of  them  to  be  of  the  quorum,  (c)  The 
^  place  of  birth  most  be  set  forth  in  the  order,  because  it  may  be  bora  in  a  parish  where  the 

two  juatioes  who  made  the  order  had  no  jurisdiction ;  and  that  it  may  appear  that  it  was 
hera  in. that  parish  to  which  the  relief  is  ordered.^   Siile,  368.     Dalt.  47.  M6  Term  R.  148. 
^  And  an  order  not  appearing  to  be  made  on  complaint  of  the  parish  where  the  child  is  bom, 

i,  but  stating  it  to  be  casual  poor  there,  is  bad.     13  East  R.  57.n.||     (d)  And  therefore,  not  only 

the  mother,  but  likewise  the  putative  father,  should  be  summoned  to  appear,  and  both  parties 
examined  before  any  order  is  made ;  but  this,  however  agreeable  it  seems  to  natural  lustice, 
is  not  idwavs  practised,  the  justices  being  apprehensive  that  such  warning  would  tend  to  no 
other  use,  but  to  make  the  rather  keep  out  of  the  way :  however,  it  has  been  resolved  that 
such  summons  is  necessary.  Dalt^  52.  [The  summons  may  be  b v  a  third  justice.  Ca.  temp. 
Hardw.  1I2.;  the  order  need  not  state  it.  Cas.  Sett  127.  The  presence  of  the  putative 
fiaher  not  necessary.  Cald>  308.]  An  order  made  by  two  justices  of  the  peace  was  (|uashed, 
-because  it  was  made  on  an  affidavit  brought  to  them  without  examination  of  any  witnesses. 
Comb.  103.  (#)  They  must  adjudge  him  the  father  of  the  child.  Sid.  363.  Stile,  154. 
Dalt  52,  Dougl.  662.  ((f)  It  must  appear  by  the  order,  that  the  child  was  bom  in  the 
parish  to  which  the  money  is  ordered  to  be  paid.  Stile,  568. ;  and  it  must  be  so  adjudged. 
CaldL  172.  An  order,  describing  the  child  as  chei^geable  to  an  hamlet,  is  bad.  Cas.Sett  164. 
It  must  mention  the  sex,  and  name  of  the  child.  1  Stra.  503.}  An  order,  that  the  jreputed 
father  should  pi^  ao  much  till  further  order,  was  quashed ;  for  that  further  order  mi^t  be 
forty  yeaiv  hence.  2  Show.  129.  An  order,  that  the  reputed  father  should  give  such  security^ 
as  overseers  or  churchwardens  shall  think  fit,  is  naught ;  for  by  such  order  the  jusUocsdet^gaae 
their  authority  to  others.  2  Salk.  477.  pi.  20.  Dalt*  47.  An  order  to  pay  so  much  money  a 
week  tSl  the  child  is  fourteen  years  of  age,  is  naught ;  for  the  justices  have  no  power  but  to 
indemnify  the  parish;  and  that  is  done  by  obliging  the  father  to  maiotain  the  child  as  long  as 
;;  it  may  be  chargeable  to  the  parish.    Salk.  121.  pi.  2.  Comb.  232.  S.  P.    But  an  onler  for 

miymentitill  nine  years  old,  hath  been  adjudged  good.  2  Stra.  788.  Barnard,  K.  B.  31.  8ct.& 
Kem.  126.  pi.  171.  fol.  410.  An  order,  that  the  father  should  pav  so  much  mooOT  a  week  to 
*-  the  parish  till  the  child  was  twelve  years  old,  quashed;  for  the  &ther  may  take  it  away  and 

V  maintain  it  himsel£    Vent.  46.  59.     Sid.  222.  S.  P.  Mod.  20.     [The  father  hath  no  soch 

'T  power,  nor  any  right  to  the  custody  of  it ;  for,  till  seven  years  of  age  %  the  child  shall  stay 

;,  with  the  mother  tor  nurture.  2  Saund.  182.  l  Ventr.  210.  Cas.  of  S.  64.  Newland  v.  Osmao^ 

Tr.  27  G.  2.    1  Burn.  Just.  199.  15th  ed.    2  Wils.  126.    5  Term  R.  278.]     An  order,  that 
t'  the  ihther  should  pay  so  much  weekly,  without  saying  for  how  long,  is  naught ;  for  it  should 

If  be  80- lonp  as  it  is  chargeable  to  the  parish.  Stile,  154. S.  P.   2  Keb.  575.   2  Salk.  480.  pi.  8 h 

The  justices  may  order  the  payment  of  a  sum  in  gross,  for  the  charges  the  parish  has  been 
'  already  at  to  midwife,  nurse,  <)-c.    Dalt.  47.    Vent.  336.    Salk.  124.  pi.  1.   But  an  order,  that 

^  the  father  should  pay  4t.  to  the  midwife,  and  7#.  a  week  until  the  child  was  able  to  get  its 

living  by  working,  was  quashed :  1st,  Because  it  did  not  appear  that  the  parish  procured  the 
midwife^  or  were  at  any  charge  with  respect  to  her ;  and  the^  have  no  power  to  order  any 
money  but  for  the  indemnity  of  the  parish,  2dly,  is.  a  week  is  excessiv^  and  uncertain  as  to 
the  time ;  for  the  father  may,  if  he  pleases,  maintain  it  cheaper;  and  the  order  shoold  have 
been  for  so  long  time  as  it  shall  be  chargeable  to  the  parish.  Vent.  2io.  ||lf  the  order  state  that 


') 


[*  The  same  law  prevailed  in  France;  for,  in  the  case  of  separation  between  husband  and 
wife,  the  children  under  seven  years  old  were  to  remain  with  their  mother,  according  to  the 
custom  of  Beauvoitu,  in  1283,  c.  57.  p.  294.  And  this  law  goes  as  far  back  as  the  time  of  the 
Emperor  Juhan:  for  that  prince  informs  us,  in  his  Mitopogon,  that  he  was  placed|  at  that  age^ 
under  the  care  of  a  governor.] 

the 
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the  child  is  likely  to  become  chargeabie^  without  stating  that  it  is  so,  it  is  nfBcient.  8  Eatt.  193. 
4  M.  ft  S.  559.||    An  order,  that  the  father  should  pay  9d,  a  weds,  is  too  little,  and  unreasoa- 
able.    Sid.  365.    When  they  order  a  sum  in  gross,  they  nnist  shew  for  what,  and  the  cbai^ 
the  parish  hath  been  at.  Comb.  105.    ||If  the  order  direct  a  sum  to  be  paid  towards  lyii^  ia 
and  maintenance  it  is  enough,  without  stating  that  the  sum  was  expended  by  the  oreneen. 
4  Maule  St  S.  559.||     They  cannot  order  a  sum  in  gross  for  putting  out  the  child  apprentice. 
Comb.  448.    An  order  to  pay  so  much  weekly  to  the  overseers  of  the  poor  for,  &c.  is  good; 
for,  before  the  institution  of  these,  it  might  have  been  ordered  to  be  paid  to  two  or  tlvee  of 
the  inhabitants.    Salk.  18S.  pi.  6.    2  I^  Raym.  1197.     The  order  directed,  that  securitf 
should  be  given  for  the  performance  of  it ;  and,  because  the  statute  directs,  that  the  secuiitf 
should  be  either  to  perform  order,  or  appear  at  the  next  sessions ;  for  this  the  order  wss 
quashed.    2  Show.  858.  2  Bulst.  842.  S.  P.  (A)  If  the  child  is  no  bastard,  and  yet  they  judge 
him  such,  an  action  lies  against  them.  When  the  husband  was  seven  years  absent  beyond  ses, 
and  they  adjudged  the  diild,  which  the  wife  had  in  that  time,  a  bastard.    5  Mod.  419. 
Salk.  122.  pi.  5.  125.  pL  7.  vide  imprh.    %i\  Costs  of  obtaining  the  order  cannot  be  directed. 
9  East,  25.    But  now  tne  costs  of  securing  tne  father,  and  of  the  order  of  filiation,  not  exceed- 
ing 10/.  may  be  charged  on  the  father.  49  6. 5.  c.  68.  §  l.||   \!Jk)  A  feme  covert,  and  a  solcfier, 
may  be  committed  ror  disobedience  to  an  order  of  bastardy;  and  the  oommitmeot  may  be, 
either  to  the  common  ga<^,  or  house  of  correction.    5  Bur.  1679.    8  Term  R.  270i    5  Tenn 
R.  156.     But  a  person  cannot  be  committed  for  refusing  to  discover  die  father  of  a  bastard 
child.     1  Bott,  422.  pi.  554.     An  order  cannot  be  made  for  security  till  after  contempt. 
2  Ld.  Raym.  858.]     (/)  Must  be  intended  that  the  order  made  by  the  two  justioea  roost  be 
confirmed,  or  dbchargM,  at  the  next  quarter  sesrions  of  that  part  of  the  county  where  it  m 
made,  and  not  at  the  sessions  in  the  county;  for  that  would  be  mischievous  in  many  counties 
where  there  are  several  sessions  in  distinct  parts  of  the  county.    Dalt.  48.    Sid.  149.    Most 
lie  the  next  after  notice  of  the  order.     Sid.  525.    [If  an  order  of  bastardy  be  quashed  by  the 
court  of  general  quarter  sessions  next  after  such  order,  the  Court  of  R.  B.  will  not  intend  that 
a  court  of  ^neral  sessions  intervened.    5  Term  R.  496.]     (m]  Exception  was  taken  to  an 
order,  that  it  was  made  ad  sesnonem  paeii  m  com,  prted,  and  md  not  say  fro  com.  but  over- 
ruled. Vent.  87.  (n)  It  seems,  by  the  better  opinions,  that  the  justices  in  tneir  sesaions  bare 
no  power  to  make  an  original  order,  and  are  only  to  reverse,  or  affirm,  the  order  nmde  bv  the 
two  justices;  but  for  this,  mde  2  Bulst.  542.  Z5^,  Dalt.  48, 49.  Cro.  Car.  557.  541.   8  ^nom. 
152.  pi.  no.    Vent.  48.  59.    [It  is  settled,  that  the  justices  at  sesrions  have  such  power. 
Dougi.  610.]  But,  upon  the  removal  of  the  cause  by  certwrari^  tbeCourt  of  Kina*s  Bench  nu^ 
either  reverse  the  order  in  whole  or  in  part;   and  though  they  reverse  the  ordef  for  irrepi- 
larity,  yet  will  they  oblige  the  father  to  eive  security  to  appear  at  the  next  sessions,  to  tdnde 
such  further  order  as  shall  then  be  made.    Comb.  264.    2  Salk.  477.  pi.  20.    [It  is  for  this 
reason,  that  the  personal  appearance  of  the  defendant  is  required  on  a  motion  to  quash  an 
order.    1  Black.  R.  198.    The  sessions,  in  the  case  of  an  appeal,  cannot  coanmit  for  noofwy 
ment,  but  most  proceed  on  the  original  order.    8  Ld.  Rir^m.  1157.    After  the  defendant 
is  discharged  by  the  sessions,  on  the  merits,  a  new  order  cannot  be  made.    8  Lsl.  Raym. 
1425.} 

Carth.  597.  Bastard  children  gain  a  settlement  In  the  parish  where  they 

Boerbam  and  ^re  bom  •  but  if  a  woman  big  with  child  of  a  bastard,  is  by  order 
Mk  I2?''pl.4.  ^  ^^^  justices  removed  from  the  parish  of  ^,  to  A,  as  her  last 
5  Mod.  204.'  *  place  of  settlement,  from  which  order  B.  appeals,  but  before  the 
Comb.  560.  next  session  she  is  delivered  of  a  bastard  child  in  B.,  and  after- 
Vide  2  Bulst.  wards  the  order  of  the  two  justices  is  vacated,  the  child  must 
Ddt.^4^'  [So  ^°U°^  ^^®  mother,  and  gains  a  settlement  in  A. 
if  a  woman  comes  to  beg  as  a  Tagrant  in  a  parish  which  she  does  not  belong  to,  and  drops 
her  bastard  there,  it  shafi  be  settled  in  the  mother's  own  parish,  if  she  is  apprehended  for  ber 
vagrancy.  Stat.  17  G.  2.  c.  5.  So  a  bastard  born  in  gaol.  Sess.  Ca.  v.  1.  94.;  or  in  a 
licensed  lying-in  hospital,  15  G.  S.  c.  82.  §  5. ;  or  in  any  house  of  industry,  20  G.  5.  c.  56.  §  2.; 
or  under  a  certificate,  1  Stra.  186.  2  Stra.  1168.  Burr.  Sett  Ca.  187.  264.  650.;  shall  follow 
the  mother's  settlement]    ||But  see  Rex  v.  Martlesham,  lo  Bam.  &,  C.  77.|| 

Dougl.  7.  9.  [When  a  bastard,  having  a  different  settlement  from  its  mo- 

n. «.  ther,  fives  with  her  for  nurture,  the  parish  where  the  bastard's 

settlement  is  must  mamtain  it 
I  H.  Black.  R.      If  the  parents  neglect  to  provide  for  the  sustenance  of  a  bastard 
955.    See        child,  the  parish  where  it  is  born  must  do  it,  though  the  justices 
"* '  make  no  order  for  that  purpose.] 

By 
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By  the  7  Jac  1.  c.  4.  it  is  enacted,  **  that  every  lewd  woman  7  jac,  1,  c.4, 
^*  which  shall  have  any  bastard  (a)  which  may  be  chargeable  to  (<i)  The  wo- 
"  the  parish  (i),  the  justices  of  the  peace  (c)  shall  commit  such  °**?  «>"«*  he 

Z      "  lewd  woman  to  the  house  of  correction,  there  to  be  punished  ^^h  t]^^!,;^ 
*^  and  set  to  hard  work  during  the  term  of  one  whole  year,  and  child  before 

a  <<  if  she  shall  eftsoons  offend  again  {A\  then  to  be  committed  to  she  can  be 
**  the  said  house  of  correction  as  aroresaid,  and  there  to  remain  *«"'  to  the 
•*  till  she  can  put  in  irood  sureties  for  her  £cood  behaviour  not  .fllff^       7 

*«  *       ir    J         •    »       ^  °  rection;  ami 

"to  offend  again/*  the  child  \% 

ri  not  to  be  sent  with  her.  Dalt.  48.  (5)  The  child  mnst  be  chargeable  to  the  parish ;  therefore, 
c        if  the  &ther,  or  any  other,  maintains  it,  it  seems,  she  is  not  to  te  piinished  by  this  statute.  Vide 

Dalt.  46.  (<?)  Must  be  by  two  justices  at  least.  Dalt.  46.  (<f)  But  sbf  shall  not  be  punished  upon 
J        tbb  part  of  the  statute,  unless  she  were  before  convicted  and  punisked  on  the  first.  Q,n,  If  she 

were  before  proceeded  against  pursuant  to  the  stat.  18  Eliz.  c.  3.    2  Bulst.  9489  349. 

m 

II  By  the  50  G.  3.  c.  51.  the  above  clause  is  repealed,  and  it  is  50  6.  j.  c.  51. 
enacted  that  when  a  woman  shall  have  a  bastard  child  which 
shall  be  chargeable  to  the  parish,  it  shall  be  lawful  for  anv  two 
justices  before  whom  she  shall  be  brought,  to  commit  such  wo- 
man to  the  house  of  correction  for  the  district  or  place,  and 
there  to  be  set  on  work,  for  any  time  not  exceeding  twelve 
months  nor  less  than  six  weeks. 

And  by  $•  3.  the  justices  at  a  petty  session  for  the  division  §  '• 

wherein  the  parish  is  situate,  may,  on  a  certificate  from  the 
keeper  of  the  house  of  correction  of  the  woman's  good  behaviour 
during  a  confinement  of  six  weeks,  order  the  woman  to  be 
immediately  discharged  from  confinement ;  provided  always,  that 
nothing  therein  shall  authorize  the  committal  of  the  woman  until 
she  shall  have  been  delivered  for  one  calendar  month.  || 

By  the  13  &  14  Car.  2.  c  12.  par.  19.,  "  Whereas  the  putative  15&  uC^.^. 
'*  fathers  and  lewd  mothers  of  bastard  children  run  away  out  of  c.  12.  par.  19. 
'*  the  parish,  and  sometimes  out  of  the.  county,  and  leave  the 
*'  said  bastard  children  upon  the  charge  of  the  parish  where  they 
*<  are  born,  although  such  putative  father  and  mother  have  estates 
*<  sufficient  to  discharge  such  parish ;  it  is  therefore  enacted,  that 
'*  it  shall  and  may  be  lawful  for  the  churchwardens  and  overseers 
<*  for  the  poor  of  such  parish  where  any  bastard  child  shall  be 
<<  born,  to  take  and  seize  so  much  of  the  goods  and  chattels, 
'^  and  to  receive  so  much  of  the  annual  rents  or  profits  of  the 
'<  lands  of  such  putative  fathers  or  lewd  mothers,  as  shall  be 
"  ordered  by  any  two  justices  of  the  peace  (a),  for  or  towards  the  K^i)  An  order, 
**  discharge  of  the  parish,  to  be  confirmed  at  the  sessions,  for  the  S7'"^u 
*'  bringing  up  and  providing  for  such  bastard  child,  and  there-  ^ens powerto 
'^  upon  it  shall  be  lawful  for  the  sessions  to  make  an  order  for  seize  such  of 
**  the  churchwardens  or  overseers  of  the  poor  of  such  parish,  to  the  putative 
**  dispose  of  the  goods  by  sale  or  otherwise,  or  so  much  of  them  "*/^''^*  goods 
*'  for  the  purposes  aforesaid,  as  the  court  shall  think  fit,  and  to  think  proper, 
*'  receive  the  rents  and  profits,  or  so  much  of  them  as  shall  be  is  bad.  2  Ld.' 
**  ordered  by  the  sessions  as  aforesaid,  of  his  or  her  lands."  Raym.  858.1 

By  the  6  G.  2.  c.  31.  it  is  enacted,  '*  that  if  any  sinde  woman  6  G.  2.  c.  51. 
^^ ,  shall  be  delivered  of  a  bastard  child,  which  shall  be  charge-  [An  ezamma- 
**  able,  or  likely  to  become  chargeable  to  any  parbh  or  extra-  ^^5^^" 

**  parochial 
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It  admtflstble 
eridence  on 
an  application 
to  the  court 
of  sessions  to 
make  an  order 
of  filiation, 
though  the 
woman  die 
before  such 
application 
can  be  made. 
RexT.Ra- 
▼enstone. 
5  Term  K. 
975.];  land 
see  3  East,  58. 
The  order 
need  only 
state  that  the 
child  is  UUy 
to  become 
ckargeablef 
4  M.  &  S.  559. 
One  justice 
has  not  power 
under  this  act 
to  compel  a 
single  woman 
to  be  exi^ 
mined,  and  his 
commitment 
of  her  for 
refusing  to 
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parochial  place,  or  shall  declare  heraelf  to  be  widi  difld,  md 
that  such  child  is  likely  to  be  born  a  bastardy  and  to  be 
chargeable  to  any  parish  or  extra-parochial  place>  uod  Aail  in 
either  of  such  cases,  on  ao  examination  to  be  taken  in  writing 
upon  oath,  before  any  one  or  more  justice  or  justioes  of  the 
peace  of  any  county,  riding  division,  city,  liberty,  or  tpwa 
corporate,  wherein  such  parish  or  place  shall  lie,  cfaai^  any 
person  with  having  gotten  her  with  child,  it  shall  and  may  be 
lawful  to  and  for  such  justice  or  justices,  upon  apfAcxdon 
**  made  to  him  or  them  by  the  overseers  of  the  poor  ef  such 
*^  parish  (a),  or  by  any  one  of  them,  or  by  any  substantial  house- 
tiolder  of  such  extra-parochial  place,  to  issue  out  of  his  or  then' 
warrant  or  warf ants,  ibr  the  immediate  apprehending  of  sneh 
person  so  charged  as  aforesaid,  and  for  bringing  him  before 
such  justice  or  justices,  or  before  any  other  of  his  majesty's 
^  justices  of  the  peace  of  such  county,  4^.  /  and  the  jostioe  and 

*  justices  before  whom  such  person  shall  be  brought,  is  and  are 

*  hereby  authorized  and  required  to  commit  Vie  person  so 

*  charged  as  aforesaid  (6),  to  the  common  gaol  or  house  of  cor- 

*  rection  of  such  county,  4fc*$  unless  he  shall  give  security  to 
'  indemnify  such  parish  or  place,  or  shall  enter  into  a  recog- 

*  nizance  with  sufficient  surety,  upon  condition  to  appear  at  the 
^  next  general  quarter  sessions,  or  general  sessions  of  the  peaoe^ 
'  to  be  held  for  such  county,  4t:.,  and  to  abide  and  perfiorm  such 

*  order  or  orders,  as  shall  be  made  in  pursuance  of  an  act  passed 
in  the  18th  year  of  Queen  Elizabeth^  concerning  bastards  be- 
gotten and  bom  out  of  lawful  matrimony* 

answer  enquiries  is  bad.  B»  parte  Martin  6  Bam.  &  C.  80.  (a)  A  de  fiuio  oveneer  of 
the  poor  under  S3  G.  5.  c.  83.  though  not  le^ly  appointed,  b  competent  to  afpif  under  thii 
statute,  15  East.  SB.  {fi)  This  clause  authorizing  the  committal  of  the  reputed  (atner  in  cases 
where  the  woman  has  not  been  delivered,  is  ref^ed  by  49  G.  3.  c.  68.  §  6.  /m»I,  p.  767| 

^'  Provided,  that  if  the  woman  so  charging  any  person  as 
^  aforesaid  shall  happen  to  die,  or  be  married,  before  she  shall  be 
<<  delivered,  or  if  she  shall  miscarry  of  such  child,  or  shall  appear 
*^  not  to  have  been  with  child  at  the  time  of  her  examination, 
then  and  in  any  of  the  said  cases  such  person  shall  be  dis- 
charged from  his  recognizance  at  the  next  general  quarter 
sessions,  or  general  sessions  of  the  peace  to  be  nolden  for  such 
county,  SfCy  or  immediately  released  out  of  custody,  by  warraot 
under  the  band  and  seal,  or  hands  and  seals,  of  any  one  or 
more  justice  or  justices  of  the  peace  residing  in  or  near  the 
limits  where  such  parish  or  place  shall  lie. 
'*  Provided  also,  that  upon  application  made  by  any  person 
who  shall  be  committed  to  any  gaol  or  house  of  correction  by 
virtue  of  tfiis  act,  or  by  any  person  on  his  behalf^  to  any  jus- 
tice or  justices  residing  in  or  near  the  limits  where  such  parish 
or  place  shall  lie;  such  justice  or  justices  is  and  are  hereby 
authorized  and  required  to  summon  the  overseer  or  overseers 
of  the  poor  of  such  parish,  or  one  or  more  of  the  substantial 
householders  of  such  extra-parochial  place,  to  appear  befoce 
him  or  tliem  at  a  time  and  place  to  be  mentioned  in  sjucb 

"     "  summons} 
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*^  summons,  to  shew  cause  why  such  person  should  not  be  dis- 
**  charged ;  and  if  no  order  shall  appear  to  have  been  made  in 
**  piursuanoe  of  the  said  act  of  the  18th  of  Elizabeth^  or  within 
^  six  weeks  afl«r  such  woman  shall  have  been  delivered,  such 
^  justice  or  justices  shall  and  may  discharge  him  from  his  im- 
^  prisonment  in  such  gaol  or  house  of  correction  to  which  he 
'*  shall  have  been  committed. 

•*  Provided  always,  that  it  shall  not  be  lawfiil  for  any  justice  [Thisprovi- 
"  or  justices  of  the  peace  to  send  for  any  woman  whatsoever  J*®"  ^"?JJ^*  y^® 
^  before  she  shall  be  delivered,  and  one  month  after,  in  order  to  ou^i^g .  bat 
^  her  being  examined  concerning  her  pregnancy,  or  suopos^  it  proves'very 
**  pregnancy,  or  to  compel  any  woman  before  she  shall  be  de-  frequently  an 
**  tivered  to  answer  to  any  questions  relating  to  her  pregnancy.'*     hardship  upon 

euffering  the  parents  to  escape.    1  Black.  Com.  458.    To  an  Indictment  before  the  passing  of 
tbii  act  (or  secreting  a  woman  big  with  an  illegitimate  child,  so  that  she  coald  not  Se  had  to 

5 We  ertdenee  against  the  father,  the  defendant  demurred :  Et  per  cur,  judgment  for  tbe 
efendant,  for  it  cannot  be  illegitimate  before  bom,  there  being  iXwf%  a  possibility  that  it 
may  be  bom  in  lawful  wedlock.    1  Stra.  613.   9  Ld.  Raym«  1968.] 

I  The  statute  6  6. 2.  c.  81.  only  authorizes  parish  officers  to  Colev. 
take  securities  for  the  indemnity  of  the  parish ;  and  therefore  where  Gower,  «EBst, 
the  defendant  gave  a  promissory  note  to  the  churchwardens,  ^c. 
for  an  absolute  sum,  and  tendered  a  lesser  sum  for  the  actual 
amount  of  expense  incurred,  and  on  a  trial  pleaded  such  tender, 
which  was  found  for  the  defendant,  it  was  held  that  the  plaintiff 
could  not  recover  ftirther  on  the  note,  it  being  contrary  to  the 
statute  and  to  public  justice  to  allow  the  parish  officers  to  take 
an  absolute  sum  in  lieu  of  indemnity. 

And  no  action  lies  oh  the  note  if  the  parish  has  not  been  Wllde  v. 
damnified.  Griffin.  $  Esp. 

Ca.  Ml. 

Such  a  bond  beinff  payable  on  a  contingency,  is  not  capable  Overseers  of 

of  valuation  so  as  to  ue  proved  under  a  commission  of  bankrupt  St.  Martin  v. 

a^nst  the  obligor,  and  consequently  it  is  not  barred  by  his  cer-  Warren, 

tucate;  but  the  parish  officers  may  recover  expenses  incurred  i^v™  j  •* 

subsequent  to  the  bankruptcy.  q  q.4,  c,  I5. 

§S6,  amU  tit.  Bankruptt  which  now  provides  for  the  proof  of  contingent  debts;  and  see 
bavies  v.  Arnott,  3  Bing.  154. 

A  bond  given  voluntarily  by  the  father  of  a  bastard  child,  and  Middleham  v. 
not  under  the  compulsion  of  the  6  G.  2.  c.  31.  is  good,  though  ?  w®*^^^'-  q 
not  expressly  conditioned  to  indemnify  the  parish,  but  to  pay  a  ^jq  .  ^^  ^^ 
sum  certain  every  three  months  until  the  child  should  be  deemed  4  Tmint.  R. 
capable  of  providing  for  herself;  for  such  a  bond  is  not  contrary  498.  7  Bing. 
to  public  policy  like  the  bond  in  Cole  v.  Gawer^  and  the  words  ^^^' 
*'  deemed  capable *'  must  be  taken  to  mean  so  deemed  by  a  jury. 

But  where  the  mother  of  a  bastard  child,  upon  its  binh,  de-  ciark  v.  John- 
posited  with  the  overseers  a  sum  of  money  to  meet  any  charges  son,  3  Ding.  R. 
which  might  accrue  in  respect  of  the  child,  it  was  held  by  the  ^**- 
Court  of  Ck)mmon  Pleas,  that  the  mother  might  recover  back 
the  sum  from  them  in  an  action  for  money  had  and  received, 
since  the  deposit  was  not  authorized  by  the  statutes  respecting 
bastards,  and  was  illegal. 

Vol.  I.  3D  It 
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Strtngewayg         It  is  not  a  good  plea  to  an  action  upon  such  a  bond  timt,  after 
I'lVunT.^^^^     the  child  attained  seven  years,  the  father  offered  to  keep 

maintain  it,  and  requested  the  overseers  to  deliver  it  to 
without  shewing  that  the  child  was  in  the  custody  of  the 
(a)  Where  the  seers  {a\  for  it  might  be  with  the  mother,  and  then  they  coold 
tSfs^ifwr"*      not  take  it;  and  it  seems  that  the  putaUve  father  has  no  right 
cquiSly^held      ^^  ^^^  custody  of  the  child, 
bad.    Pope  v.  Sale,  7  Bing.  477. 

Watkina  v.  If  the  putative  father  pay  a  sum  to  the  parish  officers  to 

Hewlett,  indemnify  them  against  the  expenses  of  the   child,   and  the 

1  Bro,&  B.  1.    jjj^jjj  jjgg^  jjg  ^^y  recover  the  sum  unexpended  in  their  hands 

1  Camp.  598.  l   j        j  •      j  a     i.- 

564. ;  see         ^^  money  had  and  received  to  his  use. 

7  Dowl.  &Ry.  612. 

54  G.  5.  CI 70.       By  tlie  54  6. 3.  c.  170.  }  7.  it  is  provided,  that  all  aecurities 
$  7.  given  or  received,  or  thereafter  to  be  given,  for  indemnifyinff  any 

district,  parish,  township,  or  hamlet  for  the  maintenance  of  any 
bastard  child,  or  for  any  expenses  occasioned  by  the  birth  of 
the  child,  within  such  district,  <$r.  shall  be  vested  in  the  over- 
seers of  the  poor  of  such  district,  <$*c.  for  the  time  being,  and  that 
it  shall  be  lawful  for  such  overseers,  4^c.  to  sue  fer  the  same  by 
their  description  of  overseers  of  such  district,  parish,  townshipy 
or  hamlet,  and  such  action  shall  not  abate  by  any  change  of 
overseers,  4^c. 
Addev  r.  The  action  must  be  in  the  name  of  the  overseers  for  the  time 

8T°  T'fiQi     ^^"g>  ^^^  ^^^  ^f  those  to  whom  the  bond  was  given,  if  tbey 
'    have  gone  out  of  office. 

49  G.  5.  c.  68.       By  the  49  O.  3.  c.68.  intituled  An  Act  to  explain  and  aatend 

the  law  of  bastardy  J  so  Jar  as  relates  to  indemnifying  parishes  m 
respect  thereof,  it  is  enacted,  that,  every  person  who  shall  her^ 
after  be  adjudged  to  be  the  reputed  father  of  any  bastard  child, 
shall  be  chargeable  with  the  payment  of  all  reasonable  expenses 
incident  to  the  birth  of  such  bastard  child,  and  abo  to  the  re»- 
sonable  costs  of  apprehending  such  reputed  father,  and  of  the 
order  of  filiation,  such  costs  of  apprehending  the  reputed  fiither 
and  of  the  order  of  61iation  not  to  exceed  the  sum  of  ten  pounds  ; 
and  all  such  expenses  and  costs  shall  be  duly  ascertained,  on 
oath,  before  the  justices  of  the  peace  or  the  court  of  quarter  ses- 
sions making  such  order  of  filiation,  which  oath  such  justices,  4^ 
are  empowered  to  administer. 
§  ^-  §  2.  And  if  any  single  woman  shall  declare  herself  to  be  with 

child,  and  that  such  child  is  likely  to  be  bom  a  bastardy  and  to 
be  chargeable  to  any  parish,  township,  or  extra»parochtal  place, 
and  shall,  in  an  examination  to  be  taken  in  writing  upon  oath 
before  any  justice  of  any  county,  riding,  ^c»  wherein  such  parisfa, 
township,  or  place  shall  be,  charge  any  person  with  having 
gotten  her  with  child,  it  shall  be  lawful  for  such  justice^  upon 
application  by  the  overseers  of  the  poor  of  such  parish,  ^c^  or 
by  any  substantial  householder  of  such  extra-parochial  plaoe,  to 
issue  out  his  warrant  for  the  immediate  apprehending  of  such 
person  so  charged  as  aforesaid,  and  for  bringing  him  befi:>re  such 

justice. 
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josticet  or  before  any  other  justice  of  such  county,  riding,  S^c. ;. 
and  the  justice  before  whom  such  person  shall  be  brought,  hav- 
ing authority  in  this  behalf,  is  hereby  authorized  and  required 
to  conunit  the  person  so  charged  to  the  common  gaol  or  house 
of  correction  of  such  county,  riding,  4*^.,  unless  he  shall  give 
security  to  indemnify  such  parbh  or  place,  or  shall  enter  into 
recognizance  with  sufficient  sureties  to  fq)pear  at  the  next  gene- 
ral quarter  sessions,  or  general  sessions  of  the  peace  for  such 
county,  riding,  <$-r.  to  perform  such  order  as  shall  then  be  made 
in  pursuance  of  the  act  of  the  eighteenth  year  of  the  reign  of 
Queen  Elizabeth^  unless  one  such  justice  as  aforesaid  shall  have 
certified  in  writing  under  his  hand  to  such  general  quarter  ses- 
sionsy  or  general  sessions  of  the  peace,  that  it  had  been  proved 
before  him,  upon  the  oath  of  one  credible  witness,  that  such 
tingle  woman  had  no(  been  then  delivered,  or  had  been  delivered 
within  one  month  only  previous  to  the  day  on  which  such  gene- 
ral quarter  sessions  or  general  sessions  of  the  peace  shall  bQ 
holden,  or  unless  two  justices  of  the  peace  of  such  county, 
riding,  4^.  diall  have  certified  in  writing  under  their  hands,  to 
the  nex4  or,  where  such  woman  shall  not  have  been  delivered 
as  aforesaid,  then  to  the  immediately  subsequent  general  quarter 
sessions  or  general  sessions  of  the  peace,  that  an  order  of  filiation 
bad  been  already  made  on  the  person  so  charged,  or  that  such 
order  was  not  then  requisite  to  be  made  on  account  of  the  death 
of  the  child,  or  for  other  like  sufficient  reasons,  in  each  of  which 
oases  firstly  b^ore  mentioned  it  shall  be  lawful  for  the  justices 
at  such  general  quarter  sessions  or  general  sessions  of  the  peace 
to  respite  such  recognisance  to  the  thai  next  general  quarter 
il^sstoiis,  or  general  sessions  of  the  peace  to  be  holden  for  such 
cpiMi^,  riding,  4^.,  without  requiring  the  personal  attendance  of 
the  putative  mther,  or  of  his  sureties ;  and  in  either  of  the  said 
two  last-mention^  cases  it  shall  be  lawfiil  for  Jthe  justices  wholly 
to  discharge  such  neoognizance. 

§  8.  If  any  reputed  father,  or  any  mother  of  such  bastard  on         $  5. 
whom  any  onder  of  filiation  or  maintenance  of  such  child  shall 
have  been  made  fay  the  court  of  quarter  sessions,  or  which  diaU 
have  been  made  by  two  justices  of  the  peace  and  confirmed  bv 
the  court  of  quarter  sessions,  or  against  which  no  appeal  shall 
have  been  made  to  the  court  of  quarter  sessions  (a),  shall  neglect  ifl)  ^^^^^  ^^ 
or  refuse  to  pay  any  sum  or  sums  of  money  which  he  or  she  ^^^  has^n 
shall  have  been  ordered  to  pay  towards  the  maintenance  or  other  ^^ie^  and  the 
sustentation  for  the  relief  of  any  such  bastard  child  by  any  such  time  for  oppeal 
order,  it  shall  be  lawful  for  any  justice  of  tlie  peace  of  the  county,  pwt,  it  cannot 
riding,  S^c.  in  which  such  reputed  fother  or  such  mother  shall  u^derX 
happen  to  be;  and  the  said  justice  is  hereby  required,  uppn  isEliz.  c.s.; 
complaint  being  made  to  him  by  any  one  of  the  overseers  of  the  but  the  magis- 
poor  of  any  parish  {b\  township,  or  place  liable  to  tlie  support  and  ^ra'e  must 
maintenance  of  such  child,  or  where  such  bastard  child  shall  Sle^^  g!^. 
then  be,  and  upoi)  proof  on  oath  of  such  order  for  the  payment  c.  es.  (  7.  by 
of  such  sum  or  sums  of  money,  and  of  such  sum  or  sums  of  commitment 
money  being  unpaid,  and  of  ^  demand  having  been  made  and  a  ^ot  three 
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"*^"^l'j  j^'  refusal  to  pay  the  same,  or  that  such  reputed  father  or  such 
rBwn  &  C.  ^^^^^  ^a*  l®ft  ^^  oj'.'^er  usual  place  of  abode,  and  hath  avoided 
S7,  'a  demand  thereof  being  made  by  such  overseers,  to  issue  bis 

(b)  A  de  facto  warrant  to  apprehend  such  reputed  father  or  such  mother,  tasA 
guardian  of  to  bring  kirn  or  her  before  such  justices^  or  any  other  justice  of 
MdSTiinSed  ^^®.P®*®®  *^f  ^^  8»me  county,  riding,  4^.  te  answer  such  com* 
under  the  plaint;  and  if  sttchf  reputed  father  or  such  mother  shatt  not  pay 
22  G.  3.  c  83.  such  sum  as  shall  appear  to  llie  said  yusUoe  bdbre  wbom  such 
though  not  reputed  fi^er  or  aucii  mother  shall  be  broq^ht,  to  be  tfoe  and 
cd  w"?om  "(^  unpaid,,  or  shall  not  shew  to  such  justice  some  reasoiiftble  aEnd 
tenttomi^e  f^^ient  cause  for  not  so  doing,  it  shall  be  Idcwful  foir  sacb 
the  complaint,  justice,  and  he  is  hereby  required  to  commit  such  rqnited  fiitfaer 
Rex  y.  St.  or  suc^  mother  to  the  public  house  of  correction  or  eomtnon 
is^astR  ss  S^^^  ^®  ^^^  county,  to  be  fliere  kept  tohafd  labour  for 

the  space  of  three  months,  unless  such  reputed  father  or  sucb 
mother  shall,  before  the  expiration  of  the  said  three  months 
pay  or  cause  to  be  paid  to  one  of  the  overseers  of  the  poor  of 
the  parish,  township,  or  piece  on  whose  behalf  such  complamt 
as  aforesaid  is  made,  the  said  sum  of  money  so  unpad  as 
aforesaid,  and  so  from  time  to  time,  and  as  often  sa  such 
reputed  father  or  such  mother  shall,  in  manher  -  aforestud^ 
neglect  or  refuse  to  pay  any  o^r  sum  or  sums  of  money  tliat 
shall  afterwards  become  due  by  virtue  of  Imd  injder^soeli  erder» 
after  the  expiration  of  or  discharge  ftom  any  seeh  fermer  im* 
prisonment  as  aforesaid. 
H*  M'  Provides  that  all  such  expenses   and   costs'  shall   be 

wholly  subject  to  the  discretion  of  the^ustiees  or  court  of  quarter 
sessions  who  shall  make  such  order  of  filiation ;  and  the  justices 
or  court  of  quarts  sessicms  are  hereby  aulhoiized,  if  thgf 
shall  see  fit,  to  allow  and  oixler  payment  of  the  whole  or  any 
part  thereof;  provided  always,  that  the  costs  of  appreh^iding 
.  the  reputed  father,  and  of  the  order  of  filiatioki,  shall  not  in  any 
case  exceed  the  sum  of  ten  pounds;  and  for  securing  the  doe 
payment  of  the  same,  after  such  allowance  and  order  as  afore- 
said, all  and  every  the  powens,  authorities,  provisiofts^  tHiufiiia» 
matters,  and  things  contained  in  the  said  act  passed  in  the 
eighteenth  year  ol  the  reign  of  Queen  SUzabeth,  ooncenuft^ 
bastards  born  and  begotten  out  of  lawful  matrimo»y>  shall  be 
observed  in  the  execution  of  this  act,  aod  shall  be  construed  to 
apply  as  fully  and  effecUially  to  all  intents  and  purposes  as^if  the 
said  powers,  authoritiesi,  4^.  were  specially  reciladiflDd  reyenaded 
in  this  act.  ; . 

is.  ^s.  Provided  also,  that  any  person  who  shidl  tliiak  liumaeif 

aggrieved  by  any  order  made  by  such  justices  as  aforesaid,  4iiider 
the  provisions  of  this  act,  and  not  originating  in  the  quartet 
sessions,  may  appeal  to  the  next  general  quarter  sessions  of  the 
peace  to  be  holden  for  the  county  whera  such  order  diall  be 
made^  on  giving  notice  to  such  justices  or  to  one  of  them,  and 
also  to  the  churciiwardens  and  overseers  of  the  poor  of  the  parish 
on  whose  behalf  such  order  shall  have  been  made,  or  to  one  of 
them,  ten  clear  days  l^efore  such  general  quarter  aeasiona  of  4he 

peace 
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peace  at  which  such  appeal  shall  be  made,  of  his,  her,  or  their 
intentioa  of  briDgiDg  such  appeal,  and  of  the  cause  and  matter 
thereof,  and  entering  into  a  recognizance,  within  three  days  after 
such  notice,  before  some  justice  of  the  peace  for  such  county, 
with  sufficient  surety^  conditioned  to  try  such  appeal,  and  abide, 
the  judgment  and  ordbr  o^  and  pay  sudi  costs  as  shall  be  awarded 
by,  the  justices  at  such  quarter  sessions ;  which  said  justices  at. 
their  quarter  sessions,  upon  proof  of  such  notice  being  given,, 
and  of  entering  into  such  recognizance  as  aforesaid,  sbali  and 
they  are  hereby  required  to  proceed  in,  hear  and  determine  the 
causes  and  matters  of  all  such  appeals,  and  shall  give  such  relief 
and  costs  to  the  parties  appealing  or  appealed  against  as  they  in 
their  discretion  shall  judge  proper;  and  such  judgments  and 
orders  therein  made  shall  be  final,  binding,  and  conclusive  to 
1^11  parties  concerned  to  all  intents  and  purposes  whatsoever. 

$  6.  And  be  it  further  enacted,  that  so  much  of  an  act  passed-  $  ^* 
in  the  sixth  year  of  the  reign  of  his  late  mi^esty  King  George  the 
Second,  intituled  An  Act  for  the  relief  of  parishes  and  other  places 
from  such  charges  as  may  arise  from  bastard  children  bom  xoithin 
the  same^  as  authorizes  the  justice  or  justices  before  whom  the 
reputed  father  of  a  bastard  child  shall  be  brought,  in  cases  where 
the  woman  has  not  been  delivered,  to  commit  the  reputed  &ther 
to  the  common  gaol  or  house  of  correction,  unless  he  shall  give 
security  to  indemnify  the  parish  or  place,  or  shall  enter  into  a 
recognizance  with  sufficient  security,  upon  condition  to  appear 
at  the  next  general  quarter  sessioBs,  or  general  sessions  or  the 
peace,  shall  be  and  is  hereby  repealed* 

$  7.  And  be  it  further  enacted,  that  from  and  after  the  passing         §  ?• 
of  t,bis  act  no  appeal,  in  any  case  relating  to  bastardy,  dutU  be 
brought^  received,  or  heara  at  the  said  quarter  sessions,  unless 
such  notice  shall  have  been  given,  and  such  recognizance  entered 
into  in  manner  aforesaid,  according  to  the  provision  of  this  act| 

(F)  Murdering  Bastards,  Hand  concealing  their  Birth.  D 

IIY  the  statute  21  Jac.  1.  c  27.,  if  a  woman  delivered  of  issue,  fn^^\^^^' 
which  being  born  alive  would  be  a  bastard,  endeavour  by  gti^te  it  hath 
burying,  drowning,  4*^.,  by  herself  or  others,  so  to  conceal  been  adjudged, 
its  deaui,  that  it  may  not  appear  whether  bom  alive  or  not,  that  it  is  not 
it  is  murder,  unless  she  prove,  by  one  witness  at  least,  that  it  was  !k  ^f^^^^^ 
bom  dead.  be  drawn  «pe- 

dally,  or  conclude  oontrhf9rmam  ttatnU  ;  for  the  statute  doth  not  create  a  new  offence  but, 
only  makes  the  concealment  undeniable  evidence  of  murder.  It  hath  been  aereed,  too,  that 
where  a  woman  appears  to  have  endeavoured  to  conceal  the  death  of  such  diild  within  the 
statute,  there  is  no  need  of  any  proof  that  the  child  was  born  alive ;  but  it  shall  be  unde* 
niably  taken  that  the  child  was  bom  alive  and  murdered  by  the  mother.  8  Hawk.  P.  C. 
€.46.  §  45.  But  of  late  years,  as  this  law  seemeth  to  be  somewhat  severe,  it  hath  been  usual, 
upon  trials  for  this  offence,  to  require  some  sort  of  presumptive  evidence  that  the  child  was 
bom  alive  before  the  other  constrained  presumption  is  admitted.  4  Black.  Com.  19S.  It  hath 
been  adjudged,  that  where  a  woman  lay  in  a  chamber  by  herself,  and  went  to  bed  without 
pain,  and  waked  in  the  night  and  knocked  for  help,  but  could  get  none,  and  was  delivered  of 
a  child,  and  put  it  in  a  trank,  and  ctid  not  discover  it  till  the  following  night,  yet  she  was 
not  wiUiin  the  statute  because  she  knocked  for  help.   Kelynge,  32.    Also  it  hath  been  agieed, 
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that  if  a  woman  confess  herself  with  child  before-hand,  and  afterwards  be  sorprned  and  deli- 
vered, nobody  being  with  her,  she  is  not  within  the  statute,  because  there  was  no  inteot  of 
concealment.  Keiynge,  57.  So,  if  it  appear  that  she  hath  made  any  the  slightest  pronnoo  far 
clothing  the  child} 

43  G.  3.  c  58.  gBy  the  43  G.  8.  c.  58.  $  3.  the  above  provision  is  repealed, 
§3.    9  G.4.     jijjj  jjy  g  Q^  ^^  ^^  54.^  J  2^^  jf  ^^y  woman  delivered  of  a  child 

shall  By  secret  burying  or  otherwise  disposing  of  the  dead  body, 
endeavour  to  conceal  the  birth,  she  snail  be  gailty  of  a  mis- 
demeanor, and  liable  to  be  imprisoned  for  any  term  not  exceed- 
ing two  vears ;  and  it  shall  not  be  necessary  to  prove  whether 
the  child  died  before,  or  at,  or  after  its  birth  ;  provided  that  if 
any  woman  tried  for  the  murder  of  her  child  shall  be  acquitted, 
the  jury  may  find,  in  case  it  shall  so  appear  in  evidence,  that 
she  was  delivered  of  a  child,  and  that  she  did  by  secret  buryiog 
or  otherwise  disposing  of  the  body,  endeavour  to  conceal  the 
birth  thereof,  and  thereupon  the  court  may  pass  such  sentence  as 
if  she  had  been  convicted  on  an  indictment  for  ooDceaiiog 
the  birth.  I 


C,34.  §14. 

Sec  Rex  v. 
Cornwall, 
Russ.  &  Ry. 
336,^  decided 
on  the  43  G.  3. 
c.  58.  now 
repealed. 
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Cro.Eli2.94.  jy|ATRIMONIAL  causes  ara  pwiperly  cogniaibic  in  the 
c.  34.  [This'  spiritual  courts,  and  offences  against  the  ru^hts  of  marriage 

offence  is  cor-  punishable  by  the  ecclesiastical  law;  but  this  o^nce  of  bigamy, 
ruptly  called  6t  marrying  a  second  wife,  the  first  being  alive,  is  made  felony 
%siffy;  for     bv  Statute,  but  the  offender  is  not  ousted  the  benefit  of  his 

signifies  being  Sy*  • 

twice  married:  it  is  more  justly  denominated  polygamy,  or  having  a  plurality  of  wives. — 
BigMiy,  according  to  the  canonists,  consisted  in  marrying  twb  virguis  saccSSsEfely,  one  ate 
the  death  of  the  other,  or  in  once  marryiiig  a  widow.  Such  were  esteemed  ines^iable  of  orden; 
and  by  a  canon  of  the  council  of  Lyons,  A.  D.  1 274,  holden  under  pope  Gregory  X.  were  omd 
prwuepo  cfericali  nudati  et  coercione  fori  secularis  addicH.  (6  Decretal.  I.  IS.)  ThiscaDOO 
was  adopted  and  explained  in  Engkmd  by  statute  4  B.  1.  st. ».  c.  5.,  and  bigamy  iherettpon 
became  DO  uncommon  counterplea  to  tlie  claim  of  benefit  of  the  dovy.  (M.  40  B.  S.  4S. 
M.  1  H.  4.  11.  48.  M.  13  H.  4. 6.  Staunf.  P.  C.  134.)  ||See  5  Evans's  Sut.  S1S.|  The 
GOgnuance  of  the  plea  of  bigamy  was  declared  by  stat.  18  E.  5.  st.  3.  c.  2.  to  belong  to  the 
court  cbnstiany  like  that  of  bastardy.  But  by  stat.  1  E.  6.  c.  12.  $  16.  bigamy  was  dedared 
to  be  no  longer  an  impediment  to  the  claim  of  clergy.  See  Dalt.21.  Dy.  soi.  4  Black. 
Com.  163. --It  mav  be  added  as  a  further  mark,  perhaps,  of  the  odiousness  of  bigamy  amoog 
the  yciy  ew-ty  inhabitants  of  this  island,  that  by  the  custom  of  gavelkind,  which  was  very  ex- 
tensive, and  IS  supposed  to  be  a  relic  of  the  ancient  BHlont  (I  Inst.  175  bX  a  second  marrii^ 
incurred  a  forfeiture  of  dower,    l  Inst.  33  b.    l  Wooddes.  425.] 

sifniL^"'  By  the  I  Jac.  1.  c.  1 1,  it  is  enacted,  «« that  if  any  person  or 
oirfkat!43^  "  PCfsons  within  his  majesty's  dominions  o{ England  wnA  Woks, 
{3d  edit.)  '  "  being  married,  do  marry  any  person  or  persons^  the  foroier 
wherein  you     "  husband  or  wife  being  alive,  that  then  every  such  oftnce 

«(  shall 
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**  shall  be  felony,  and  the  person  or  persons  so  offending  shall  will  find  an  ill- 
"  suffer   death   as   as  in  cases  of  felony ;  and  the  party  and  grounded  ob- 
*^  parties  so  offending  shall  receive  sucn  and  like  proceeding,  ^^7kii^°of 
"  trial,  and  execution,  in  such  county  where  such  person  or  per-  Pru$M%  on 
*5  SODS  shall  be  apprehended,  as  if  the  offence  had  been  com-  this  law,  with 
*^  niitted  in  such  county  where  such  person  or  persons  shall  be  *^®  proper  an- 
«  taken  or  apprehended."  (a)    But  it  is  provided,  « that  nothmg  "JcudoM  o^ 
'^  in  this  statute  contained  shall  extend  to  any  person  or  persons  this  statute,  a 
*^  whose  husband  or  wife  shall  be  continually  remaining  beyond  marriage  in 
**  the  seas  by  the  space  of  seven  years  together  (4) ;  or  whose  ^^  "\"*^  ^ 
^  husband  or  wife  shall  absent  him  or  herself  the  one  from  the  4'Burr.'so59.] 
other  by  the  space  of  seven  years  together,  in  any  parts  within  (a)lt  is  agreed, 
his  majesty's  dominions  (c),  tlie  one  of  them  not  knowing  the  that  if  the 
«  other  to  be  living  within  that  time.    Also  provided,  that  the  ^^^^^l 
*^  statute  shall  not  extend  to  any  person  or  persons  who  shall  ]|^\q/^ 
*^  be  at  the  time  of  such  marriage  divorced  by  a  sentence  in  the  latter  in  Eng- 
^*  ecclesiastical  court  {d)^  or  to  any  person  or  persons  where  the  land,  the  party 
^  former  marriage  shall   be  by  sentence  in  the  ecclesiastical  ™^y  ^V^  . 
**  court  declared  to  be  void  and  of  no  effect ;  nor  to  any  person  \^i\(t\^^^ 
**  or  persons,  for  or  by  reason  of  any  former  marriage  had  or  were  in  Eng- 
**  made  within  age  of  consent  (e)    Also  provided,  that  no  at-  Umd,  and  the 
**  tainder  for  this  offence  shall  make  or  work  any  corruption  of  **^^?  beyond 
**  blood,  loss  of  dower,  or  disinherison  coheir  or  heirs.*'  that 'the  owty 

cannot  be  indicted,  because  the  second  marriage,  which  made  the  offence,  was  not  withm  any 

county  here.    Sid.  171.    But  1  Hawk.  P.  C.  c  54.  holds,  that  the  party  may  in  the  last  case 

be  indicted,  and  relies  on  the  express  words  of  the  statute.    ||(c)This  exception  applies,  though 

the  party  in  Eneland  has  notice  that  the  other  is  living.    1  Hale,  693.    5  Inst.  88.   4  Black. 

Com.  164.   (d)  Lord  HaU  says,  these  words  must  injavorem  tiUB  be  intended  to  mean  Eng' 

Imndf  Walci^oT  Scotiandf  but  tne  Isle  of  Wight  is  not  beyond  the  seat  within  the  first  clause, 

because  infrd  corpus  eomitatus  Souikampton:  to  for  Sciily,  Lundy*    Qiugre,  of  Guernsey  and 

Jersey,  l!nale,693.||  (e)  If  one  of  the  parties  only  were  under  tne  age  of  consent  at  the  time 

of  such  marriage,  the  exception  extends  as  well  to  the  party  above  the  aee  of  consent  as  to  the 

other ;  because  the  power  of  disagreeing  was  equal  on  both  sides.   RolL  Abr.  940.    8  Inst.  89. 

Co.  Lit.  79.    H.  P.  C.  1 2 1.   Hawk.  P.  C.  1 1 1 .    |The  age  of  consent  is  fourteen  years  in  a  man 

and  twelve  years  in  a  woman ;  and  the  construction  on  the  clause  has  been,  that  if  either  of 

the  parties  were  within  that  age  at  the  time  of  the  first  marriage,  not  only  the  one  within  the 

affe,  but  the  other  also  who  is  above  it,  it  entitled  to  the  benefit  of  the  exception.    1  Black. 

Com.  496.    Rex  v.  Jordan,  Mich.  T.  1809.   Russ.  &  R^.  48.    But  if  the  parties  agree  to  the 

marriage  when  of  full  age,  it  seems  it  would  be  withm  the  act.  Russ.  on  Cri.  191 41    [The 

first  and  true  wife  it  not  an  admissible  witnest  against  her  husband.    1  Hale,  69S.    Even  an 

flflklavit  by  the  first  wife  to  postpone  the  trial  against  the  husband  on  an  indictment  upon  thit 

statilte,  hath  been  rejected.    O.B,  Feb,  ns6.;  but  see  Adding.  P.  S.  411.    But  the  second 

wMian  it  competent  to  prove  the  marriagei  for  she  is  not  his  wife  so  much  as  de  facto. 

I  Hale,  699.] 

HThe  provisions  of  the  above  statute  were  in  several  respects  9  G.4.  c.  9i. 
defective.     A  person  whose  consort  had  been  abfoad  for  seven  ^^}  ,^^^ 
yeari)  though  known  to  be  livings  might  have  married  again  and  Addeni, 
witli  impunity.     And  so  might  a  person  who  was  only  divorced  p.  6. 
a  mensa  et  thoro.     The  statute  has  therefore  been  repealed  by 
9  0*4«  e.81.,  whicht  by  $22.  enacts,  that  any  person,  being 
married,  who  shall  marry  any  other  person  during  the  life  of 
the  former  husband  or  wife,  whether  the  second  marriage  be  in 
'  'England  or  elsewhere,  shall  be  guilty  of  felony,  and  liable  to  be 
transported  for  seven  years,  or  to  be  imprisoned  for  any  term 
not,  exceeding  two  years ;  and  such  offence  may  be  tried  and 

3  D  4  punished 
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punished  ip  tJieHOOiin^  wbeivs  da^  oSb^iez  «h^  b^  «pprebaKfcd 
or  be  in .  custody,  as  if,  acinalty  ooaunittad  thenar  provided  the 
act  shall  not  extead  to  anj  second  nunriage  contnaotod  oot  of 
England  i>y  any  other  than  a  subject  of  bia  roi^ty,  er.  to  any 
person  married  a  second  time^  whose  httsbaiid  or  wife  sball  Jimve 
been  continually  absent  from  such  persoA' for  aeten  jeBi9^«od 
shall  not  have  been.  Jcnov^a  |^y  such  person  ta*i^.  living-  wfthwi 
that  time;  or  shall  extend  to  any  person- wko^  nt  tiie<  titne  of 
such  second  marriage,  «hall  have  been  divorced  from  the  bond 
of  the  first  martiage,  or  to  any  person  whose  ibrtaer  urnxwrngt 
shall  have  been  declared  ¥oid  by  the  aenlence  of «  eowt  of 
competent  jurisdiction* 

The  above  statute  oi  James  remain^  4n  force^  how^er^  aa  Co 
aU  offences  committed  before  or  upon  the  last  day  €)SJime  1MB* 
1  Havk.  P.  C.  With  respect  to  the  excep^oa  in  the  atamio  1  JaOt  !•  as  lo 
sdfn  PC*  P^^ons  divoroedy  it  is  held  that  divdrees  dmemA  ef  timr^fimmk 
1S2.  Kelynge,  ^^^^^'  ^  stimti(B  are  within  the  exceptions^  ihoogk  ih&vmd 
27.  Cro.  Car.  separamui  and  not  div&rli4mus  be  made  use  of  in  tbeaenteiloe; 
461.  for  the  statute  being  penal  shall  be  ccmstrued  |i^fQ«rabiy»  9ad 

such  separations  are  laken  for  divonres  In^.esompM^iiQdfSr* 
standing.JI  .    .  :  .l         .    -   ■ 

Giba.  Dxf.  [If  a  marriage  be  declared  void  by^a^  etfll^aia^tipal  swilenci^ 

t.  9«<  c.  4.        gj^ j  theve  be  an  appeal  po  a  h^fier  spiritual  tribnna^  tvhidb* 

by  suspending  the  sentence,  is  a  ^nppwed  ^nliximtion  of  the 
niarriage,  yet  one  of  the  parties  marrying,  again  dotbnqt  inenr 
the  penalties  of  the  law^  althou^  audii  second  marrii^b  indeed 
unlawful.] 

|(  W^here»  after  the  finst  marriage  in  EngUmd^  diTdree  bas  beeo 

obtained  in  a  foreign  country,  it  appears  that  such  divfir^  will 

not  prevent  a  second  marriage  being  indictable  as  bigamy  in 

England^  unless  the  divorce  were  obtained  on  grounds  wbicb» 

(a)  The  excep-  ^y  ^^  ^^^  ^^  England^  would  warrant  a  divorce ;  the  divoroes 

tion  in  the        and  sentences  referred   to  in  the  third  section  of  the  statute 

9G.4.  c.si.is  of  James  being  held  to   mean   divorces  and  sentences  of  the 

drvorceST^"*  ecclesiastical  courts,  within  the  limite  to  which  that  statute 

viHcul^.  applies,  {a) 

Rex  T.  Lolley,  '^^  prisoner  LoUey  was  indicted  for  bigamy ;  both  his  mar- 
Ihc,  1812.  '  riages  were  in  England^  but  before  his  second  marriage  his  wife 
Rui».  &  Ry.  obtairied  a  divorce  d  vinculo  nuririmanii  in  a  commissory  court 
£c  Tovly  Y  ^^  Scotland.  It  appeared  that  he  took  his  wife  into  Seoikmd 
Lindsay,  ^'  ^h^^  ^^^  "light  b®  induced,  tp  institute  a  suit  against  him  t^ieKe, 
I  Do^.  B.ns.  and  that  he  cohabited  witli  a  prostitute  in  order  to  irritate  bis/ 
Mrhcrc  the  iro-  wife,  and  furnish  a  ground  for  a  divorce.  A  case  being  resetTod, 
Son^f  t^iT"'  ^**®  j"dge«  held  that  no  sentence  of  any  foreign  court  could  dis- 
power  of  a  solve  ail  £ng^^M  marriage  &  vinculo  for  grounds  6h  which  it  wl^ 
Scotch  court  not  liable  to  be  so  dissolved  in  England :  and  that  no  divorce 
to  dissolve  of  an  ecclesiastical  court  was  within  the  exception  In  thfe  third 
iwes  wm""  section  of  the  statute,,  unless  it  was  a  divorce  of  a  court  wj^n 
raised  in  the      the  limits  to  which  the  statute  extends,^ 

House  of  Lords,  but  the  cases  were  remitted  back  to  Scotland;  and  sec  ^er^sson^s  Reports 
of  Decisions  in  Actions  of  Divorce. 

With 


BILLS  OF  SALE.  777 

With  respect  to  the  exceptimi  in  th6  stataie  as  to  fonner   DoeheMof 
nmrringes  declared  void  by  sentence  or  an  ecdesiastical  court,  it  Kingtton't 
was  remved  by  the  judges,  that  a  sentence  of  the  Spiritual  Court  x^oiL^^ 
against  a  marriage,  in  a  suit  of  jactitation  of  marriage,  is  not  x  Lnch'  us. 
conehisive  so  as  to  stop  the  counsel  for  the  crown  from  proving 
the  marriage,  that  sentence  having  decided  on  the  invalidity  of 
the  marriage  ddy  cotlaterally,  and  not  direcdy;  and  further, 
admitting  the  sentence  to  be  conclusive  yet  the  counsel  for  the 
crown  may  avoid  the  effect  of  it  by  proving  it  to  have  been 
obtained  by  fraud  or  ooUnsion. 

In  a  prosecution  on  the  statute  a  marrilige  dejbcio  subsistine  5  lost  ss. 
at  the  time  of  the  second  marriaee  must  be  proved,  and  is  su& 
ficiefit  to  hriTig  a   ease  within  ue  statute,  though  such  first 
marriage  be  voidable  by  reason  of  consanguinity,  nullity,  or  the 
like.    But  it  has  been  ruled,  that,  though  a  lawful  canonical  ^  |^„^  ^  q^ 
marriage  need  not  be  proved,  yet  a  marriage  in  fact  (whether  19s.   10  East' 
regular  or  not)  must  be  shewn,  which  it  seems  must  be  under-  S87.  ooce  {b) 
stood  where  there  is  primA  Jade  evidence  of  a  lawful  marriage. 

In  a  case  wh^re  the  first  marriage,  which  was  with  a  Roman  Lyon's  case. 
Catholic  womanj  was  by  a  Romish  priest  in  Englandj  not  accord-  ^^^  ^^S^* 
ing  to  the  ritual  of  the  church  of  England^  and  the  ceremony  was  j7^*  ^  ^* 
piHrfomied  in  Zatin^  which  the  witnesses  did  not  understand,  and  As  to  aa  IHA 
could  not  dierefors  swear  that  the  ceremony  of  marriace  accord-  narriage  by  a 
ing  to  the  church  of  Borne  was  read,  it  was  directed  that  the  "^inoc*  Me 
defendant  should  be  acquitted.     Willes  C.  J.,  who  tried  him,  \^J'i^^ 
seemed  to  bei  of  Opinion  that  a  marriage  by  a  priest  of  the  church  c.  cJ  140.  As 
of  Rome  was  a  good  marriage,  if  the  ceremony  according  to  that  to  the  cere- 
church  could  TO  proved^  namely,  the  words  of  the  contracting  "^^^  <^f 
part  of  lt|  ^         "^  •  '  *  T^^a^^ 

^  ■  tbe  provisioos 

of  the  marriage  act,  see  tit.  Marriage  and  Divorce^  Vol.  V. ;  and  see  Rex  ▼.  WauUy,  1  Ry« 
&M00.C.C.  1«3.  ^ 
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A  BILI<  of  sale  is  a  solemn,  contract  under  seal,  whereby  a  Yelv.  iss. 
'^  man  passeth  the  right  of  interest  that  he  hath  in  goods  and  Cro-  Jac.S70. 
chattel^ :  for  if  a  man  promise  or  give  any  chattels  without  valu-^  «  c^^Va***' 
able  consideration,  or  without  deuvering  possession,  this  alters : 
no  property^  because  it  is  nudum  pactum  unae  rum  oritur  actio  ;  but . 
if  a  man  sell  goods  by  deed  under  seal  duly  executed,  this  alters- 
the  property  between  the  parties,  though  there  be  no  consider- 
ation, or  no  delivery  of  possession,  because  a  man  is  estopped  to 
deny  his  own  deed,  or  affirm  any  thing  contrary  to  the  manifest 
solemnity  of  contracting. 

[By 
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seas.  ceo.  CBy6taluteS6O.3«G.e0.{17«itift«acled«  <« that  wImq and 

§  17.  **  SO  often  as  the  property  in  any  ^hip  or  vessel)  belcmgiiig  to  aaj 

s  Tmft  R.  406.  «<  of  his  majesty's  subjects,  shall  be  transferred  lo  any  other  or 

deiicid  mit*  **  others  of  bis  m$^tfs  sulNects^  in  whole  or  in  part,  the  oeiti- 

taks  will  not  "  ficate  of  the  registry  of  such  ship  or  vessel  (reqnired  by  ibis  act) 

▼itiate  it.  ^*  shall  be  truly  and  accurately  recited  in  words  at  length  (a)» 

4TermR.i6i.  «  in  the  bill  or  other  instrument  of  sale  thereof;  and  that  othei^ 

E^vUJ^r-.  "  "^^  »"ch  bill  of  8«le  shall  ^  utterly  nuU  and  void  toafl 

provisions  re-    -*  .         ,  ••  „  "^ 

specting  trans.  "  mtents  and  purposes." 

fen  of  ships,  see  6  G.  4.  c.  1 10. ;  and  see  Abbott  on  Sturaiiw,  4S.  (tftk  edit,  bj  Mr.  J.  H* 

Abbott );  and  see  tit.  Ma-cUfU  and  McrchamUgep  Shipping,  VoL  V.|| 

The  decisions  upon  bills  of  sale  having  arisen  chiefly  upon 
the  statute  of  IS  Eliz.  c  6.,  the  reader  is  referred  for  them  to 
tit.  «  Fraud/'  (C)-] 
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aioit  4as»       A 1*  common  law  a  writ  of  error  lay  ibr  an  error  in  lavr,  ap* 

parent  in  the  record,  or  for  an  error  in  fact,  where  rither 
parly  died  before  judgment ;  yet  it  lay  not  for  an  errra*  in  law  not 
appearing  in  the  record ;  ana  therefore,  where  the  plaintiff  or 
demandant,  tenant  or  defendant,  alleged  any  thing  ore  iema, 
which  was  overruled  by  the  judge,  this  coula  not  be  assigned, 
for  error  not  appearing  within  the  record,  nor  being  an  error  in 
fiict,  but  in  law ;  and  so  the  party  grieved  was  without  remedy ; 
And  therefore, 
(b)  Vk.  13E.1.      ^'  By  the  statute  fVestm.  2.  (ft),  when  one  impleaded  before 
c  si.  For  pre-  «  any  of  the  justices  alleges  an  excepdon,  praying  they  will 
^ente  of        c«  ^^y^  i^ .  g^^  |f  ^hey  will  not,  if  he  that  aU^es  the  exception 
^ntmd^  <*  writes  the  same,  and  requires  the  justices  will  put  to  their  seals, 
proceeding       *'  the  justices  shall  so  do;  and  if  one  will  not  anodier  shall;  and 
thereupon,       ^  if,  upon  complaint  made  of  the  justices,  the  king  cause  the 
«MkRast.£nt.  tt  record  to  come  before  him,  ancl  the  reception  be  not  foand 
Browid.^kht.    '*  ^  ^^  ^ll*  ^"^  ^^^  plaintiff  shew  the  written  exception,  witb 
1^9.  Liitw.       **  the  seal  of  the  justices  thereto  put,  the  justice  shall  be  com- 
bos. <*  manded  to  appear  at  a  certain  day,  either  to  confess  or  deny 

**  his  seal ;  aird  if  he  cannot  deny  his  seal,  they  shall  proceed  to 
^  judgto^t  accorditig  to  the  exception,  as  it  oogbt  to  be  allowed 
<«  or  disallowed.^ 
s  Burr.  169S.        ^^  ^^  constrnction  of  this  statute  the  fbllowiiig  <^ihdoDs  haire 
1  Black.  R.  '    b*©**  holden : 
556.  Bull.  Ni.Pri.  Sir. 

9  Intt  4S7.  That  the  statute  extends  to  the  plaintiff  as  well  as  defend* 

ant 
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r 
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ant  (a);  also  to  him  who  comcfei  in  loco  tenerUis  ^  od6  who  pi^ys  (a)  Butii  doet 
^         to  be  received,  or  the  Toucbee^  and  in  aU  aclions  whether  real|  °®^  **^^fij 
^  personal,  or  mixed.  to  the'r JSrd, 

as  bailiff  of  a  fitiiefai0e»  who  demandt  comiiance.    s  Inst.  4S7. 
[A  bill  of  exceptions  ought  to  be  upon  some  point  of  law,  Bridgman  and 
'  either  in  admitting  or  denying  evidence,  or  a  chalienoe,  or  some  ^^^'  Show. 

'  riaatter  of  law  arising  upon  a  fact  not  denied,  in  which  either  BuU.NLPri. 

party  i^  over-ruled  by  tne  court.  If  such  bill  be  tendered,  and  sie' 
the  exceptions  ih  it  truly  stated^  the  judged  ought  to  set  their 
seals  in  testimony  that  such" exceptions  were  taken  at  the  trial : 
but  if  the  bill  contain  matters  false,  or  untruly  stated,  or  matters 
wherein  they  were  not  over^^ritled,  they  are  not  obliged  to  affix 
the  Seal.  A  bill  of  exceptions  is  not  to  draw  the  whole  matter 
into  examination  again ;  it  is  Only  for  a  single  point,  and  the 
truth  of  it  can  never  be  doubted  after  the  bill  is  sealed,  for  the 
adverse  party  \M  concluded  flrom  averring  the  contrary,  of  nup* 
plying  the  omission  of  it^ 

It  seems  asreed^  that  no  biU  of  etcepiians  b  to  be  allowed  in  Sid.  84.  Sir 
treason  or  raony,  for  the  words  of  the  statute  are»  cum  aliquU  Hennr  Vana^i 
implacitatwr  coram  aliftdAusjiisiiciariisj  S^c. ;  and  if  such  bills  Were  ^^  ^^*  ^*- 
allowed  it  would  be  attended  with  great  inconveniency,  because  g]  q]  ^m'^' 
of  the  manv  frivolous  exceptions  that  might  be  put  in  by  prisoners  486.*&  C. 
to  the  delay  of  justice ;  l)e8ides,  in  criminal  cases  the  Judges  cited<Keljniga^ 
are  of  counsel  with  the  prisoner,  and  are  to  see  that  jostice  is  ^^'  ^^*^ 

done  him.  whldiarou'lL 

iDdteimeats  for  oflRtaoas  not  capital,  a  MU  ofeateepfiam  is  to  ba  allowed,  fumr§  /  H  vide  S  Hawk 
P.C.  C.46.  §  1.  [Ib  1  Leon.  5.  it  was  allowed  in  an  indictment  for  a  trespass;  in  1  Vent. 
33S.,  in  an  imbnnation  tn  nature  of  a  ^ud  toartmUo;  in  1  Vem.  175.  in  an  indictment  for  a 
riotj  andinK.^.  Bounce,  cited  in  Ca»  temp.  Hardw.sso^  it  was  allowed  by  Lord  Raym.  at 
2fuPri.  that  it  might  be  done  in  an  indictment  for  a  libel.  In  the  Exchequer  it  is  allowed 
upon  information;  but  those  are  properly  dvil  suits  for  the  kin^fs  debts :  so  in  devenerunti, 
but  they  are  called  the  kino's  actiorts  of  trover.  Per  Ld.  Hardwieke,  Cu.  temp.  Hardw.  S51.] 
QEtet  V.  Stratton,  si  Howell»  Sta.  Tri.  1 167.|1 

[A  bill  of  exceptions  Will  not  lie  to  the  justices  at  aesstons  on  Rex  v.  Pres- 
hearing  an  appeal  against  an  order  of  removal ;  for  their  authority  ^°*  ^""Zi^J' 
is  finalas  to  matters  of  ftct]  fj^  ^^ 

certp.  Haldiir«  jr4d.   l  Barnard.  ILB.  415.  a  C, 

The  statute  extends  not  only  to  all  pleas  dilatory  and  peremp-  9  inst.  4ir. 

tory^  but  to  prayers  to  be  received,  oyer  of  records  ana  deedbi  Dyer.ssi. 

4^. ;   also  to  challenges  of  jurors,  and  any  material  evidence  P'*  '*  %^:^ 

«flei«d  and  over-mleJ:  « J  ^' 

tb  theie,  k  falsity  be  inserted  lil  the  bftf,  tb^  judges  afe  not  bound  to  seal  it,  but  may  return 
the  special  matter ;  for  the  command  of  the  writ  is  condidona!,  quod  siitaat  ttmc  ngdlavntra 

appwoHt,     Show.  p.  Cft  1 83. 

If  in  a  trial  upon  a  title  to  a  lease  for  y^ars,  th6  judges  Ra]rm.404. 
(thoug^fa  insisted  upon)  will  not  direct  the  jury  that  the  probate  ^'jj^p?^' 
of  a  will  is  conclusive  evidence^  but  will  only  tell  the  jury  Uiat  it  is  sjo^J^, 
good  evidence ;  and  thereupon  the  jury  find  there  is  no  such  will ;  s.  C.  ad-     ' 
yet  a  bill  of  exceptions  will  not  lie;  for  though  the  evidence  be  ja4gedin 
conclusive,  the  jury,  if  they  will,  may  run  the  hazard  of  an  attaint  ^'  -*•  ^P"* 

error  of  a  judgment  in  C.  B.fn  Irdand^  which  was  affirmed  in  BJI*  there;  and  it  wassaidLtbe 
proper  method  had  been,  to  demur  to  the  evidence.  Vide  Show.  P.  C.  120. 1SS«  &c.  Thai 
if  the  evidence  allowed  be  not  believed  by  the  jury,  no  bill  of  exception  lies. 

If 
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Cro.  Car.  341       If  One  offers  to  demur  upon  etidence^  and  is  over'4mled|  and 

Cort  and  the  after  judgment  a  writ  of  error  is  brought,  this  cannot  be  assisBed 

R^  nT  ^'  ^^  error,  but  it  is  a  proper  case  fior  a  bill  of  exceptioiis»  and  the 

JoiiM??3i!'  i^emedy  which  the  statute  in  that  case  appoints. 

S. C.  by  which  it  appean  that  a  biH  of  exeeptbaa  was  tendeRd  aniiipMKL  Tuk  7  Mod«iar. 
where  it  is  said»  that  if  the ju4ge  erroneously  overrule  a  matter  afered  m  evidoaee,  Aoufjik  the 
tendering  of  a  biH  of  exceptions  be  the  most  regular  method,  yet  it  is  good'cause  of  a  new  trial  ^ 
for  eadi  party  has  a  right  to  hare  his  legal  witnesses  heard^  or  evidence  received  by  the  jnry, 

sinst.  4S7.  My  Lord  Chke  is  of  opinion,  that  the  statute,  notwithstanding  * 

(•)  '^ J^  ^*®"  these  words,  et  u  forte  ad  querimoniam  de  facto  justio*.  venire  fac 

holden  diat  dominus  rex  recordum  coram  eo,  extends  not  only  to.  the  Cominoii. 

it  extends  Pleas,  but  to  all  other  courts  of  record  (a),  on  whose  judgmeota* 

even  to  the  a  writ  of  error  lies  to  the  King's  Bepch»  but  also  to  die.cooQty 

King's  Bench,  eourt,  the  hundred,  and  court-baron;  for  therein,  says  .bf%  th^* 

bar^dion^  judges  are  most  likely  to  err;  and  albeit  of  judgments  given  ia 

the' proceed-  them  a  writ  of  error  ueth  no^  b|it  a  writ  pffal^e  judgment  iu  thft-. 

ings  there  are  C.  B.,  yet  the  case  being  in  the  same  or,  grea.ter  o^scbie^:  the, 

coram  rege,  putriew  of  this  statute  £}th  extend  to  these  inferior  courts« 

9  Jones,  117.      ^ 

s  Lev.  SS7.  Skin.  SS6.  S  Show.  R.  147.  Burr.  8.  C.  8 1 . ;  but  ooa^.  S  Show.  R.  987.  A  bill 
of  exceptions  lies  upon  a  trial  in  the  Exchequer,  though  that  record  cannot  lie  reiaovcd  in 
JEf»  B,  but  by  error  will  be  brought  before  other  Justices*    s  Lev.  S;38. 

s  Inst.  487*  If  ona  of  the  jnstioaa  sets  his  seal  to  the  bilH  ft  is  suAcient ; 

Raym.  is3»  but  if  they  all  lenise^  it  b  a  contempt  in  them  all,  for  which  the 
Is7  s'r''  P^^y  grieved. may  have  a  writ  grounded  upon  the atatole^  cmd** 
Fid^  Show*      manding  them  to  put  their  seals,  4f^ 

P.  C.  lie.  wberaapetitioawas  eahibitad  to  the  lords  In  parliament;  to  olAlge  the  lodges  to 
s]gn»  and.fiiere  nidy  that  the  piw)^  nmedy  a^aintt  tfaem  was  an  action  grounded  on  the 
statute,  which  was  to  be  tried  by  a  jury.  ||If  a  bill  of  exceptions  be  sealed  by  a  judge,  and  be 
dies,  a  $cire  facias  lies  against  bis  executors  ,pr  admivuslvators  to  certify  it.    2  Jntt.49a4|< 

s Inst. 497.  AlthQiigh.no  lime  be, appointed  by  this  act  when  the  jostioes 

sh«U  pat  tfieir  seals,  the  party  oiust.  pray  tbe  aame  before  judge- 
ment ;  but  if  tlM^  deny  it,  then  may  they  be  commanded  after 
judgment  to  pat  their  aaals,  aad  then  die)  putting  «f  their  aeala 
after  judgment  shall  be  suflicaeDtt 
8a!k.  tes.  But  where  a  oorporatioii4iook  was  ofleted  in  endenoe  at  die 

pi- Jl^  ^^^  assizes  to  prove  a  member  of  the  corporation  not  in  posseasioo, 

ID^?T,  and. refused,  and  no  bill  of  exemptions  wias  then  tendered,  nor 
)oedem*  ^"^Bs  the  exception  then  reduced  to  writing;  and  the  trial  pro- 
VtAiar,  iBing.  ceeded,  and  a  verdict  was  given  for  the  pUuntiff:  The  court J>eing 
17. 1 1  Price  f}y^  Qext  term  moved  for  a  bill  of  exceptions,  it  was  urged  for. 
K.  100.B  ^^  {^m^  ^^^  ^^  Yww  requires  ptod  proponat  ejnxptmiem  hmdn, 

and  no  time  is  appointed  for  the  reducing  it  into  writings  and 
the  party  is  not  grieved  till  a  verdict  is  given  against  him ;  and 
the  same  memory  that  serves  the  judges  for  a  new  trialy  will 
serve  for  a  bill  of  e](cq)tIons. .  On  the  other  side  it  was  aaid» 
that  this  practice  woulq  prove,  a  great  difficulty  to  judges  and 
delay  of  justice;  that,  the  precedents  and  entries  suppose  the 
exception  to  be. written, down  upon  its  being  disallowed,  and  the 
statute  ought  to  be  construed,  so  as  to  prevent  inconveni^ioe:. 
besides,  tne  words  of  the  act  are  in  the  present  tense,  and 
so  is  the  writ  formed  on  the  act  HM  C.  J.,  If  this  practice 
should  prevail,  the  judge  would  be  in  a  strange  condition :  he 

forgets 
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forgets  the  exception,  and  refuses  to  sign  the  bill,  so  an  action 
most  be  brought :  yoo  should  have  insisted  on  vour  exception 
at  the  trial,  you  waive  it  if  yoQ  acquiesce,  and  shall  not  retort 
back  to  your  exception  after  verdict  against  vou,  when,  perhaps, 
if  you  had  stood  upon  your  excepSon,  the  party  had .  other 
eridenee,  and  need  not  have  put  the  osuse  on  this  point :  the 
statute  indeed  appoints  no  time ;  but  the  nature  and  reason  of 
the  thing  requires  the  exception  stiould  be  reduced  to  writing 
when  taken  and  disallowed,  like  a  special  verdict,  or  a  demurrer 
to  evidence;  not  that  they  tieed  oe  drawn  up  in  form,  but 
the  substance  must  be  reduced  to  writing  whilst  the  thing  is 
transacthi^  because  it  is  become  a  record;  so  the  motion  was 
denied. 

When  this  bin  ts  signed,  there  goes  out  a  scire  Jacias  (d^  to  Vide  LvAw, 
the  judge  who  signed  it  (6),  ad  cognoscendum  scriptum ;  and  the  ^^  ^^ 
sm-^^cMT^  to  the  judge,  and  his  .return  with  the  bill  must  be  ^92.4^* 
entered  on  the  issue  roD  and  made  part  of  the  record,  and  ^aa  the.i»ieef 
a  retrospect  if  done  at  the  trial;  which  is  to  be  removed, t)y  Mone^etal. 

record  is  in  the  same  court,  there  is  no  occasion  for  a  scire  faciat  ad  comwicewL^  a  Ji>pes»  XIT. 
S  Lev.  937.,  bong  present  to  confess  or  deny  their  s^l,  {^ut  the  bill  of  exceg^IoAs  is  in  natare 
of  a  writ  of  error,  and  therefore  cannot  be  determined  in  the  court  out  of  which  the  record 
issues.  Davenport  y. T^nM,  LBIadu  R.67^.  Searle v/l4onlBarrSnfUiu,  a'Stra. sse.  Maney 
V.  Leach,  5  Burr.  169S.  But  though  that  court  bath  no  jurisdietioa  iii  spch  case,  yat^if-  a 
special  verdict  be  found  in  the  same  cause,  upon  which  thc^  nronounce  judgmentvadd  that 
judgment  be  fight ^  theif  pnOceedSng  on  the  bin  o^  exceptions  wnl  not  atone  be  a  groulid  'for  a 
court  of  error  to  reverse  the  judgment.  Cowp.  SOX .]  {b)  If  the  jodte  dies,  a  icirefiuma  ilea 
against  his  executors,  tp,  Upc,  t  fnst*  4sa.  If  the  judjee  denies  hia  flcai«  the  party  tnay  pmve  it 
by  witnesses.  Ibid,  Though  the  party  grieved  be  dead,  his  hein  or  eacecuton  may  have  error 
upon  the  bill  of  exceptions.    Id.  437. 

When  a  biH^f  exceptions  is  allowed,  the  couft  will  not  suffer  Vent.  566, 
the  partv  to  rootfeany  tluD^  in  arrest  of  judgment  on  the  point  ^^'''  ^}^* 
on  which  the  biU  of  .Mceptipns  wms  allowed ;  having  given  their  ^'^'  ^rif  tS! 
opinion  4ipon  it  ^before ;  for  bis  proper  redress  is  by  writ  of  errors  court  of  error 
Mid  it  is  preavmed  that  the.  court  was  satisfied  in  the  point  when  give  judgment 
the  party  tendered  his  bill  of  excseption%  though  allied  m  Ltih  ¥^  ^^^?l^ 
thKt  it  ought  to  be  used  as  w«U  to  prevent  as  to  ret^rte  the  judg-  ^^^^^^ 

menu  are  of  ppioian 

thai  the  evideaea,  though  not  eoachwive,  oueht  to  have  bean  rcMseited,  they  will  award  a 
vevirf  de  faciat  dc  aova.  Oavies  v.  Fierce^  2  lerm  R,  125.  But  where '  there  is  a  bill  of  ex« 
cepdons,  the  court  below  will  not  grant  a  new  trial  on  the  veiy  point  contmaadin  it*  Fabrigaa 
v»  Mostyn,  9  Black.  R.  939.]  t|The  bill  of  exceptions  must  first  be.  abandoned.  .Doe  v.  Robert^ 
S  Chitt.  379.  If  a  party  brings  a  writ  of  error,  and  removes  the  record  before  he  has  obtaioea 
the  mdge*aieal  to  the  tnU  of  exceptionSy  he  waives  the  bill  allowed  by  the  judge.  Dillon  v* 
Parker,  1  Biog*  17.|  U  Price,  lOS.i  butaiae  Willanav.  Taylor,  6  Biag.  018.f| 

(ir  the  question  is  not  as  to  the  admissibility  of  the  evidence,  a  Bam.  &  C. 
but  whether  or  not  the  facts  deposed  to  prove  the  issue  joined,  p*^'gi-^^'  * 
the  party  should  demur  to  the  evidence,  and  not  tender  a  bill  of    ^* 
exceptions,  wMch  will  not  stop  the  case  from  going  to  the  jury. 

A  bill  of  exceptions,  beinfir  no  part  of  the  record  in  the  court  Oardner  v. 
below,  fe  not  to  be  indnded  m  the  taxation  of  costs  there*     And  ?"«'??  l?^' 
vyhere  in  ease  the  plaii^tiff  recovered  a  verdict,  and  had  judgment  Bell  v.'Pottt, 
jn  the  Court  Of  Common  Pleas,  and  on  a  bill  of  exceptions  5  Bast  R.  4a. 

returned 
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returned  into  th^  Court  of  Kiag^s  Bench  judgment  was  re* 
Yersed,  and  the  plaintiff  took  notliing  by  bia  wjritt  the  ilefisndaal 
was  beid  not  entitled  tp  co$ta*| 


BOROUGH-ENGLISH. 


Utt.  $  165.  'DOROUOH-ENGLISH  is  a  custom  which  prevails  in 
Noy,  106.  ancient  boroughs,  by  virtue  of  which  the  youngest  son  shall 

&ro£!En-  ^"^^"^  ^^  ^^^^^^  as  to  the  lands  of  which  he  is  seised  in  fte- 

gluh,  b^use,  simple  or  fee*tail.    The  reason  of  this  custom  seons  to  be  {a\ 

as  some  hold,  that  in  these  boroughs,  people  chiefly  maintained  and  soppoited 

it  first  pre-  themselves  by  trade  and  indpstry ;  and  the  elder  diildren  beiog 


I^^  CoT  pi^vided  for  out  of  their  father's  goods,  and  introduced  into 

Litt.  110  b.  trade  in  his  life-time,  were  able  to  subsist  of  themselves  withont 

Litt.$sii.  any  land  provision,  and  therefore  the  lands  descended  to  the 

f  f  oth'^  ^  youngest  son,  he  being  in  most  danger  of  being  left  deatitnte. 

iiave  told  us,  that  the  reason  of  this  institution  was.  because  the  lord  demanded  the  Bnt  mAt 
with  the  bride,  so  that  they  thou^t  the  eldest  not  intimate.  Preface  to  9  Mod.  R.  [Bat  Qui 
reason  is  rejected ;  for  though,  perhaps,  sufficient  to  exclude  the  eldest,  it  would  ooly*  if  takes 
in  its  full  force,  convey  the  iflberitance  to  the  second  son,  as  the  next  worthy,  and  not  to  the 
youngest.  This  barbarous  custom  Sir  W,  Blackattme  thinks,  never  prevaued  in  En^tand^ 
though,  he  saith,  it  certainly  did  in  jSbo//!(md,  (under  the  name  of  merchcta,  or  marcketa,)  tifl 
abolished  bv  Malcolm  III.  Mr.  Robinson,  however,  tells  us,  that  it  prevailed  here,  in  aevenl 
manors  in  tne  northern  counties,  in  which  a  fine  u  now  pud  as  a  commutation  for  the  r^^ ; 
though  he  acknowledges  that  the  custom  of  borough*enelish  doth  not  particularly  obtain  in 
those  manors  where  such  fine  is  paid.  Rob.  on  Gavelkind,  Appendiz.  It  should  be  observed, 
that  in  ScetUmd^  it  was  the  fine  paid  by  way  of  oommutatk>n  tor  the  exenase  of  the  nighty  aol 
die  right  itself,  which  was  called  vmrcheta  /  Skene  verba  MarchetOn  Buchan.  UisL  of  Scot, 
lib.  Y.  And  the  same  term  b  well  known  in  our  law,  for  a  fine  due  to  the  lord  on  the  marriage 
of  the  son  or  daughter  of  his  villein.  Co.  Litt.  117  b.  140  a.  Bract,  lib.  fi.  f.  99.  And  a 
kte  insenSotts  writer  hath  thought,  that  the  mercheia  of  the  So9ti  k  merely  Briiitk,  and  nothing 
more  Uian  the  Merch<«d  of  Howel  Dha,  the  daughterhood,  or  ^e  fine  for  ihe  marriage  of  the 
dauebter.  Whitaker's  Hist,  of  Manchester,  vol.  1.  359.  Sir  W,  Bladutone  deduceth  the 
origin  of  this  custom  from  the  Tatars^  among  whom,  according  to  Father  Duhalde,  it  also 
prevmls.    S  Black.  Com.  85.] 

[There  is  no  diifereDce  between  the  law  concerning  copyholds 
in  borough-english,  and  freeholds  in  borough-english,  as  is  agreed 
in  Cro.  Car.  411.] 
Co  litt.  1 10 b.      ^^  '^"^  ^  borough-english  be  given  to  .^.and  his  heirs  toi 
I  Salk.  244.       the  life  of  J3.,  and  A.  die  in  the  life  of  B.  leaving  two  sons,  the 
fier  Holt,  youngest  shall  be  the  special  occupant,  because  the  heir  that  is 

•"^  ®-  ^^  representative  of  the  father,  as  to  land  of  that  nature^  must  be 
tween  Baxter  ^^  occupant,  since  the  heir  must  take  by  descent,  and  not  by 
andDodswell.  purchase. 

[S  Lev.  158.  5  Keb.  475.  486.  4984  But  be  takes  as  hdr,  8  Vem.  9S6.  Taugli.  toi. 
Rob.  Gavelkind,  97.] 

as  111*  ^7  ^^  custom  of  borough-endishj  the  widow  shall  have  the 

Fi}.B.  150.      whole  of  her  husband's  ianos  in  ooweri  which  is  called  her  free- 
bench; 
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bench;  and  this  is  given  to  her  the  better  to  provide  for  the  q  Eli2.4i6 
younger  children,  with  the  care  of  whom  she  is  intrusted.  i^^^,  pi.  555^  * 

She  shall  have  dower  of  rent  common  out  of  lands  in  gavelkind,  borough-english,  &c  tor  these 
ensue  the  nature  of  the  land.  Bro.  Custom,  44. 58.  The  huslMUid  shall  be  tenant  by  curtesy 
of  borough-english  land.     Vide  head  of  Curtesy  of  EnglantL 

For  a  condition  broken,  the  heir  at  common  law  shall  enter,  Cro.  Eliz.  i04. 
because  the  condition  is  a  thing  of  new  creation,  and  collateral  ^^l^  ^ 
to  the  land ;  but  when  the  eldest  son  enters,  the  youngest  son  QaifeUhkL 
shall  enjoy  the  land ;  for  by  breach  of  the  condition  ne  is  restored 
to  the  ancient  estate. 

The  benefit  of  a  warranty  annexed  to  lands  in  borough-english  ^^^^  ^ 
shall  not  go  to  the  youn^t  son.  Warrmnty. 

If  a  man  be  sebed  or  land  of  the  nature  of  borouffh-english,  Co.  lit.  S48. 
end  have  issue  two  sons,  and  die,  and  the  eldest  son,  befiire  any 
entry  made  l^  the  youngest,  enter  into  the  land  by  abatement, 
and  die  seised,  this  shall  not  take  away  the  entry  of  the  youngest 
brother,  because  the  eldest  shall  be  presumed  to  enter  to  preserve 
the  estate  in  his  family,  which  he  or  his  heirs  may  some  time  or 
other,  upon  failure  of  his  brother's  line,  happen  to  enjoy. 

If  a  man  seised  of  borough-english  lands  make  a  feoffment  in  N.Dyer.  179 
fee  to  the  use  of  himself  and  the  heirs  male  of  his  body  (sectop'  ^^^'^" 
dum  curswn  communis  legis),  and  die,  leaving  issue  two  sons,  the 
youngest,  notwithstanding  the  feoffment  and  these  words,  shall 
inherit  those  lands. 

The  law  takes  notice  of  the  customs  of  gavelkind  and  borough-  Co,  Lit.  I75br 
english  (a) ;  and  therefore  it  is  sufficient  to  allege  generally,  that  gy|.h  ^toni 
the  lands  are  of  the  custom  of  gavelkind  or  borough-english.         ^  ^^  no  part 

thereof,  but  merely  collateral,  they  must  be  fhewn  in  pleading ,  as  that  the  lands  cuie  dck 
visable,  &c.;  but  for  this  vN/e€ro.  Car.  56«.  a  Sid.  154.  Sid.  77.  IM.  Uev.60.  Kayos.  77<t 
and  tit.  GateikituL  [As  to  the  special  customs,  some  of  them  restrain,  and  others  exftepd  tha 
general  custom.  Of  the  first  sort  tm,  1.  The  custom  of  a  manor  ia  the  dadiy  of  OomwalL 
that  an  estate  in  fee  in  the  lands  shaU  go  to  the  eldest  son ;  but  if  in  tail,  the  tenements  shall 
descend  to  the  heir  at  common  law;  and  this  was  holden  a  |;ood  custom  in  the  case  of  Chao- 
man  and  Chapman,  March,  54.  a.  In  52  K  5»  Age,  8 1.,  it  is  pleaded,  that  in  the  soke  -of  Jy., 
if  a  man  has  seteml  sons  by  one  wife,  the  youngest  shall  inherit  after  the  death  of  the  fath/sr  s 
but  If  he  has  two  sons  by  diilerent  venters,  the  eldest  shall  inherit  to  the  father,  and  not  the 
youngest ;  and  thb  custom  is  there  allowed  good.  Co.  Lit.  1 40  b.  Those  more  extensire  thao 
the  senersl  custom  are,  1.  That  if  the  tesant  has  no  sons,  but  several  brothers,  his  younc^t 
brother  shall  xnherii.  Co.  Lit.  110  b.  S.  That  the  youngest  sister  shall  inherit.  Co.Lit. 
140  b.]  —  For  other  customs  in  the  nature  of  boroi^h-english,  vide  tit.  Descent  (D)^  and 
Co.  Lit.  1 10.    Dan.  548, 549. 

I{  A.  hath  issue  iive  sons,  and  the  youngest  dies  in  the  llfe^me  Salks43.pl.  4. 
of  the  father,  leaving  Issue  a  daughter,  after  which  the  father  Clements  and 
purchaseth  lands  in  borough-englisli,  and  dies,  the  daughter  of  f^^j^^^j'^ 
the  fifth  son  shall,  jure  rqprcsentcUioni^^  inherit  those  lands,  and  ^  (|of,  220. 
not  the  fourth  son.  S.  C.  ad- 

judged.   2  Ld.  Raym.  1024.  S.  C.    1  P.  Wms.  64. 8.  C. 

£The  youngest  son,  it  hath  been  determined,  shall  have  his  Lutwyche  v. 
whole  distributive  share  of  the  personal  estate  of  his  father  dying  Lutwyche, 
intestate,  without  bringing  into  hotchpot  an  estate  of  the  nature  ^^Jf^^* 
of  borough-english  descended  to  him  from  his  father ;  for  that 
such  estate  descended  is  not  within  the  statute  of  distributions.] 

BRIDGES. 
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n^^J^P"*:     pUBLIC  bridges,  which  are  of  general  conTenien^^,  awe,  of 

bridra  was  common  riffht,  to  be  repaired  by  all  the  inhabitaats  of  that 

part  of  the       county  in  which  they  lie. 

trinoda  neeemtai^  to  which,  by  the  ancient  law,  every  man's  estate  was  liable,  mt.  e^pedHh 
contra  AmI^in,  ardum  anutruciio,  et  pontium  reparatio.  So  in  the  Roman  law,  ad  iautrueiioma 
reparatumetqne  tUmerum  et  ponHum^  nullum  genua  Aommicm,  nul&utq.  diffuiatu  ae  veneratioms 
merUU^  cenare  op&rtet.  C.  11.  74.  4.]  ICE.  5.  28.  Roll.  Abr.  368.  S  Inst.  701.  13  Co.  33. 
Hale  P.  C.  143.  Cro.  Car.  365.  [The  obligation  to  repair  being  upon  all  the  inhabitants  of  a 
county,  it  follows  that  they  are  not  liable  to  an  action  at  the  suit  of  an  indi¥idtial,  for  an 
injury  sustained  by  him  in  consequence  of  a  bridge  being  out  of  repair.  2  Term  R.  K.  B.  667.] 
pA  bridge  may  be  a  public  bridge,  thoush  only  used  by  the  public  at  all  such  times  as  it  is 
dangerous  to  pass  through  the  river.    2  Maule  &  S.  262.|| 

Rex  Y.Eccles-  ||But  a  hundred  or  parish,  or  any  known  portion  of  a  county, 
field,  I  Bam.  jj,|^y  \^y  usage  and  custom  be  chargeable  to  the  repair  of  a  bridge 
13  East,  97.      ®>^^^^  within  it.     And  there  is  no  distinction  as  to  the  liability, 

whether  the  bridge  be  a  foot,  horse,  or  carriage  bridge.| 
Hale's  P.  C.  But  a  corporation  aggregate  (a),  either  in  respect  of  a  special 

143.  Dalt.  tenure  of  certain  lands,  or  in  respect  of  a  special  prescription; 
?\^'  (-•;  <^^  ^"y  other  person  by  reason  of  such  a  special  tenure,  may  be 
may^lE'bound  compelled  to  repair  them. 

either  ratume  tenurw^nve  prtttcHptiomi,  2  Inst  700.  15  Co.  35.  11  As  to  the  evidence  of  a 
prescriptive  obligation  in  a  corporation  to  repair,  see  The  King  v.  The  Mayor  of  Stratford- 
upon-Avon,  14  East,  348.||  But  a  private  person,  though  he  may  be  bound  ratiome  tenmt^ 
H  not  bound  raiione  prmgcriptlomi.  Vide  Hawk.  P.  C.  221.  Fareil.  54.  96.  Salk.  858.  pi.  5. 
3  Salk.  77. 381.  pi.  3.  6  Mod.  150.  If  a  bishop,  &c.  hath  once  or  twice  of  alms  repaired  a 
bridge,  this  binds  not ;  yet  it  is  evidence  against  nim  that  he  ought  to  repair,  unless  he  ptuses 
the  contrary.  2  Inst.  700.  ||If  a  party  is  mdicted  as  liable  to  r«>air  a  bridge  ratkme  ietmt^^ 
and  it  appear  that  the  tenement  (a  mill)  originated  within  time  of  legal  memory,  the  indictment 
•cannot  be  sustained.   Rex  v.  Hayman,  1  Moo.  &  Mai.  401  .|| 

Rex  V.  Ker-  ||  An  indictment  charging  a  person  with  the  repair  of  a  bridge 

a*r"*4«      *  by  reason  of  his  being  owner  and  proprietor  of  a  certain  navigatioo, 

is  erroneous,  since  these  words  are  not  equivalent  to  the  technical 
phrase  ratione  tenura^  importing  a  condition  in  the  original  grant 
of  the  lands,  and  if  judgment  be  given  on  such  an  indictment,  it 
will  be  reversed  on  error. 
The  King  v.  If  ^n  indictment  charge  the  inhabitants  of  a  parish  and  town- 

Inhabitants  of  gjjjp  ^j^i^  ^j^g  repair  of  a  bridge  ratione  tenura  of  certain  lands, 

2  Barn?ft  C.  ^^  "'^^^^  shew  that  the  bridge  is  situate  within  the  township,  or 
166.  Where  must  shew  some  special  consideration ;  and  the  tenure  of  certain 
an  Indictment  lands  is  not  such  a  consideration,  because  the  inhabitants  cannot 
lii^^hTt*  *u  ^^'^  lands,  and  therefore  cannot  be  liable  by  reason  of  law. B 

of  a  parish  against  a  county,  and  tlie  ouestion  is,  whether  the  county  or  parish  are  liable  to 
repair,  the  court  will  not  comnel  the  innabitants  of  the  parish  to  allow  the  parties  indicted  to 
insi>ect  the  parish  books  and  aocuments.  Rex  v.  Justices  of  Buckingham,  8  Bam.  &  C.  57 S. 

P^"?'f92 '  "^^y  particular  inhabitant  or  inhabitants  of  a  county,  or  tenant 

6%od.  307.     ^^  tenants  of  land,  chargeable  with  the  repairs  of  a  common 
12  Mod.  198.   bridge,  may  be  made  defendants  to  an  indictment  for  not  repair- 
ing 
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ing  it,  and  be  liable  to  pay  the  whole  fine  assessed  by  the  court  409.  Lord 
for  the  default  of  such  rc]  " 

at  law  for  a  contribution 


for  the  default  of  such  repairs ;  and  shall  be  put  to  tjieir  remedy  Rayni.  725. 

>ntribution  from  those  who  are  bound  to  bear  a  ?««  ^^f^*"' 
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proportionable  share  in  the  charge  (a) ;  for  cases  of  this  nature  Saik.  358. 
require  the  utmost  eKpodiriqwr'Mid  bridges,  being  of  absolute  pi.  6.  ||4  Barn. 

necessity,  are  not  to  lie  unrepaired  till  lawsuits  are  determined.     f^SCxn^'^^^u^ 

\d)  Wn€r€  toe 

Mtftv  ffrieved  nmy,  in  such  68ie,  have  a  writ  to  the  justices  de  deonerando  pro  rata  porUone, 
F.N.B.255.   R^.  26&    S  lost.  700.    Where  he  may  bring  hu  iiUI  in  equi^.    Hardr.  131. 

If  a  manor,  holden  by  the  service  or  tenure  of  repairing  a  Salk^  358. 

oommon  bridge,  comes,  by  the  alienaUon  of  the  lord,  into  the  P'*  ^'^^  ^^' 

hands  of  several  persons,  every  alienee^  being  tenant  of  any  Sir.*(A)If" 

parcel,  either  of  the  demesnes  or  services  (£),  shall  be  liable  to  oha]^d;nT- 

the  whole  charges,  and  put  to  this  remedy  for  a  contribution  tume  tenww  of 

from  the  rest ;  and  though  the  lord,  on  such  alienation,  agreed  ?,!^?*ii|!^ 

that  the  purchasers  should  be  exempt  from  the  charges,  yet  holders  and 

however  binding  such  agreement  might  be  among  themselves,  oopyhotdtm 

it  shall  not  work  a  general  injury,  by  making  the  remedy  the  are  not  liable 

public  had  more  diflScult  than  it  was  before.  J?  contribute; 

*  for  nothing  is 

Eart  of  the  manor  but  the  demesnes  and  services;  bat  those  who  have  any  part  of  the  demesne 
incfs  by  purchase  must  contribute.  Hard.  131.  p^r  cur,  2  Ld.  Raym.  7d8. 804.  [A  tenant  at 
will  of  a  house  Bdjoinine  to  a  common  bridge,  is  conlnelTable,  in  respect  of  his  possession,  to 
repair  the  house,  10  as  the  public  sustsfin  nolnjaryby  it,  though  he  i/nbt  bound  to  repair  as  to 
his  landlord.    2  Ld.  Ra^m.  656.] 

So  if  a  manor  subject  to  such  diarge  comee  into  the  hands  of  Salk.358. 
the  crown,  yet  the  duty  upon   it  continues;   and  any  person  V^^*-P^rcur. 
claiming  afterwards  under  the  crown,  the  whole  manor,  or  any 
part  thereof,  shall  be  liable  to  an  indictment  or  information,  for 
want  of  due  repairs, 

I  If  a  man  build  a  bridge  in  a  public  way  without  utility,  it  is  s  East,  S48.; 
indictable  as  a  public  nuisance ;  and  so  it  is  if  built  in  a  slight  ^<A  aee 

and  incommodious  manner,  for  no  person  can  at  his  choice  ^'*      '  ^'^* 
impose  such  a  burden  on  the  county.  I 

If  part  of  a  bridge  lie  within  a  franchise,  those  of  the  fran-  1  Hawk.  P.C* 
chise  may  be  charged  with  the  repairs  for  so  much;  also,  by  a  ^77.  §  1. 
special  tenure,  a  man  may  be  charged  with  the  repairs  of  one  '^^y™*  *®*' 
part  of  a  bridge,  and  the  inhabitants  of  the  county  are  to  repair 
the  rest. 

It  hath  been  resolved,  that  it  is  not  sufficient  for  the  defendant^  1  Hawk.  P.  C. 
to  an  indictment  for  not  repairing  a  bridge,  to  excuse  them-  p'^';  5*- 
selves  by  shewing  that  they  are  not  bouncTeither  to  repair  the     ^  ' 
whole,  or  any  part  of  the  bridge,  without  shewing  what  other 
person  is  bound  to  repair  the  same ;  and  it  is  said,  that  in  such 
case  the  whole  charge  shall  be  laid  upon  such  defendants,  by 
reason  of  their  ill  plea. 

II  If  the  defendant  plead  that  A.  B.  is  liable  to  repair  the  bridge  Rex  v.  Inha- 
ratione  tenurae^  this  plea  will  not  be  supported  by  shewing  that  Wtants  of 
A^  B,  purchased  part  of  the  estate  of  C.  2).,  who  had  imme-  i/^Jj^*  g^j, 
morially  repaired  the  bridge,  and  who  continued  to  repair  after 

the  sale  to  A.  B. 

On  an  indictment  for  not  repairing  where  the  question  is,  ]^^x  ^,  Inht^ 
whether  the  bridge  is  or  is  not  a  public  bridge,  the  defendants  bitaots  of 

Vol.  I.  3  E  may 
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Northftmnton-  nwy  ©n  the  general  issue  give  evidence  that  the  brieve  has  bees 

A^^'sfea   "^'  repaired  by  private  individuals.il 

H    k  P  r  ^^^^  ^     '  ^^^^  where  such  defendants  plead  that  A.  B»  ou^i 

c.  77.  $  5.  ^^  repair  the  bridge  mentioned  in  the  indictment,  and  take  a 

^d.  146. '  traverse  to  the  charge  against  themselves ;  the  attorney-general, 

2  Lev.  112.  in. this  special  case,  may  take  a  traverse  upon  a  traverse,  and 
(^"  ^  ft!'^^  insist  that  the  defendants  are  bound  to  the  repairs,  and  traverse 
repairing  a^  ^^^  charge  alleged  against  A.  fi.,  and  that  an  issue  ought  to  be 
bridge,  must  taken  of  such  second  traverse ;  and  that  the  attorney-general  may 
shew  what  afterwards  surmise  that  the  defendants  are  bound  to  repair  it, 
jort  of  bridge  g^^  ^1,^^  |.j^g  whole  matter  shall  be  tried  by  an  indifferent  jury. 

for  carts  and  carriages,  or  for  horses^  or  for  footmen  only.  8  Ld-Raym.  1175.  Where  the 
obligation  to  repair  ariseth  from  the  tenure  of  certain  lands,  the  indictment  must  state  vherc 
those  lands  lie.    2  H.  H.  P.  C.  18K] 

45  Ass.  pi.  37.  It  seems  clear  that  those  who  are  bound  to  repair  such  bridges, 
Bro.  tit.  Pre-  must  make  them  of  such  height  and  strength  as  shall  be  answer- 
Courts"  pi!  22.  ^^^^  ^^^  ^^^  course  of  the  water,  whether  it  continues  in  the  old 
29.  Dait.  c'  14.*  channel,  or  makes  a  new  one ;  and  that  they  are  not  punishable 
Hawk.  P.  C.  as  trespassers  for  entering  on  any  adjoining  land  for  such  pur- 
*•  77.  §  1.  pose,  or  for  laying  on  the  materials  requisite  for  such  repairs.- 
1**1?  ^^^  ^*  f  II  Whether  those  who  are  bound  to  repair  a  bridge  are  bound 
'OuroberlaiiV  ^^  widen  it  as  the  exigencies  of  the  public  require,  does  not 
6  Term.  R.  194.  appear  to  be  determine. 

3  Bos.  &  Pull.  Where  parties  bound  to  repair  a  foot  bridge  alter  it  into  a 
334.  2  East,      carriage  bridge,  they  ai-e  still  bound  to  repair  it  pro  rata  9S  a 

foot  bridge. 
43  G. 3.  C.S9.       But  now  by  the  43  G.  S.  c.  59.  where  any  bridge,  or  road  at 

the  end  thereof,  repaired  by  the  county,  shall  be  narrow  and 
incommodious,  it  shall  be  lawful  for  the  justices  at  any  quarter 
sessions,  to  direct  the  same  to  be  widened,  improved,  and  made 
commodious  for  the  public ;  and  where  it  is  necessary  pr  ex- 
pedient to  take  such  bridge  wholly  down,  such  justices  may 
direct  the  same  to  be  rebuilt,  either  on  the  old  site  or  one  more 
convenient,  contiguous  to  or  within  two  hundred  yards  of  the 
former  one,  as  to  such  justices  shall  seem  meet ;  and  if  for  sudi 
purpose  it  is  necessary  to  purchase  land,  it  shall  be  lawful  ibr 
the  county  surveyor,  under  such  justices'  direction,  to  set  out  and 
ascertain  the  same,  not  exceeding  one  acre  at  any  one  sncb 
(o) 'Hie  jus-      bridge,  and  to  contract  for  the  purchase  thereof  (a);  and  if  the 
tices  ofn^Mci  surveyor  cannot  agree  with  such  owner,  or  the  owner  cannot  be 
tCsfaultc       *^°°»  ^^^J^  *®  justices  shall  impannel  a  jury  and  assess  the 
contracted  for   Compensation  and  satisfaction  for  such  land,  and  for  the  trespass 
the  building  of  and  damage  to  be  done  in  execution  of  the  act,  in  the  same  way 
^ne^^ndge     as  authorized  by  the  general  turnpike  act  13  G.  3.,  and  all  the 
St^  in  l^iTof  ^'*"?^5>  powers,  and  provisions  of  that  act  ai'e  extended  and 
the  old  one,      applied  to  the  works  by  this  act  authorized,  as  (ar  as  the  same 
ami  having       are  applicable ;  provided  that  no  money  shall  be  applied  to  the 
^^idTh'vL^         ainendment  or  alteration  of  any  such  bridge,  until  presentment 
be  takw  n^ade  of  the  insu£Bciency,  inconveniency,  or  want  of  reparation 

down  before     thereof  in  pursuance  of  some  statute  concerning  bridges.! 

the  new  one  was  passable,  for  the  benefit  of  the  old  materials,  the  court  refused  a  prohibition 

to 
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16  refttrain  tliem/rom  DuUin^  down  the  old  before  the  new  bridge  was  passable,  though  there 
were  strong  affidavits  of  the  inconvenience  to  the  neighbourhood^  the  court  leaving  the  com- 
plainants to  the  ordinaiy  remedy  by  indictment.  Rex  v.  Justices  of  Dorset,  1 5  East  R.  594. 
The  powers  of  the  45  G,3,  c.  59.  §  2.,  as  to  the  purchase  of  lands,  are  extended  to  the  pur- 
chase of  builctings  by  the  54  G.  5,  c.  90.  §\, 

No  inhabitant  of  a  coanty  ought  to  be  a  juror  for  the  trial  of  6  Mod.  307. 

an  issue,  whether  the  county  be  bound  to  such  repairs  or  not;  ^^^^®  \ 

but  it  is  said,  that  he  may  be  a  good  witness,  {b)  i  j^qq,  g^t.  1. 

c.  18.  §  15.  Upon  a  suggestion  on  the  record,  that  the  question  was  between  the  citizens  of 
Norwich  and  the  inhabitants  of  the  coanty  of  Norfdk  ;  and  they  being  interested,  there  could 
be  no  indifferent  trial  had  there ;  the  court  a¥rarc(ed  the  venire  for  the  trial  of  an  information 
for  not  repairing  a  bridge  within  the  boundaries  of  the  county  of  the  city  of  Norwich  into 
Suffolk,  And  the  trial  m  Suffolk  was  ruled  to  be  proper  by  three  justices  against  FortescueJ. ; 
though  the  defendants  had  pleaded  only  the  general  issue.  Stra.  177.  And  if  the  justices  arc 
all  interested,  the  trial  shall  be  in  the  next  county.  2  Burr.  859.  If  the  boundaries  of  a  city 
are  enlarged  bv  letters  patent,  the  obligation  to  repair  bridges  upon  the  newly  annexed  lands, 
passeth  with  those  lands.   Stra.  177 J 

No  nian  can  be  compelled  to  build  or  contribute  to  the  charges  3  Inst.  701. 
of  building  any  new  bridge,  without  an  act  of  parliament;  nor  ^^'*- *^^* 
can  the  inhabitants  of  the  whole  county,  by  their  own  authority,  g^  ^^^f^' 
change  a  bridge  or  highway  from  one  place  to  another.  charta,  c.  15. 

no  town  or  freeman  shall  be  distrained  to  make  bridges  mit  ab  aniiquo  et  de  jure  facere  com" 
sueverunt,  which  vide  explained,  8  Inst.  39. 

If  a  man  makes  a  bridge  for  the  common  good  of  the  king's  ^iQgt.yoi. 
subjects  he  is  not  bound  to  repair  it.  Roll.  Abr.568. 

||See  the  record  in  the  Stratford  Bridge  Case,  in  8  Edw.  2^  3  Maule  ft  S.  581.  and  the  remarks 
of  Ld.  Elienborough^  Id,  519.  and  in/r(i.\l  If  a  private  person  builds  abridge,  which  after- 
wards becomes  a  public  cooveniency,  the  inhabitants  of  the  county  are  bound  to  repair  it. 
Salk.  559.  pi.  7.    6  Mod.  507. 

[Where  an  owner  of  a  mill  cut  a  channel  to  it  across  the  hi^h-  Roll.  Abr.  568. 
way,  and  threw  a  bridge  over  that  part  of  the  highway  which  pl.s.  Com. 
was  so  cut  through,  which  bridge  was  used  as  a  public  bridge ;  ^JS-  ^«\^®' 
it  was  adjudged  tnat  the  repair  of  it  lay  upon  him.     But  where  ^iq^^t.  s594. 
a  township  Uiat  were  bound  to  repair  a  foot-bridge^  pulled  down  3  Black.  R. 
that  bridge,  and  built  another  for  horses  and  carriages  in  a  685. 
different  and  more  commodious  part  of  the  river ;  and  this  bridge 
became  afterwards  of  general  public  utility;  it  was  holden  that 
the  county,  and  not  the  township,  ought  to  repair  it     In  this 
latter  case,  besides  that  the  bridge  was  of  a  different  kind,  and 
in  a  different  situation,  from  that  which  the  township  were  origi- 
nally charged  with  the  repair  of,  it   did  not  appear  that  they 
derived  any  greater  or  other  advantage  from-  it  than*  the  public 
at  large;  but  in  the  former  case,  the  oridge  was  erected  in  con- 
sequence of  the  new  cut  which  the  owner  of  the  mill  had  made, 
which  cut  was  a  public  nuisance,  and  was  merely  for  the  par- 
ticular accommodation  of  his  mill,  so  that  he  received  benefit 
from  the  bridge  beyond  that  which  the  public  enjoyed  by  it 
This  distinction  was  made  by  Lord  Kenyon^  in  the  case  of  the  Summer  as- 
King  V.  The  Inhabitants  of  Glamofganshire.     To  an  indictment  jj^^  at  Here- 
against  the  county  for  not  repairing  a  bridge,  they  pleaded  that  ^^     *  ^^®** 
it  had  -been  built  by  a  Mr.  Mackworth  for  his  private  accommo- 
dation, in  order  to  lead  to  his  tin  mines ;  and  that  the  present 
proprietor  of  those  mines  still  made  use  of  it  for  that  purpose* 

3  E  2  But 
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But  as  there  was  no  eridence  that  the  Maekwnih  family  bad 

done  any  thine  which  induced  the  necessity  of  erecting  that 

bridge,  and  as  it  was  become  of  public  utility^  the  learned  judge 

ruled,  that  the  county  was  bound  to  repair  it,  notwithstanding 

that  it  still  continued  to  be  a  benefit  to  the  present  proprietors 

of  the  mines.] 

The  King  v.  ||  Every  bridge  in  a  highway  is  taken  to  be  a  public  bridge 

B*'1fai'*°EMi  ^^^^^  ^^®  statute  of  bridges,  and  is  to  be  repaired  by  the 

Vl!\9^.  county,  unless  they  shew  oy  plea  that  some  other  person  or 

body  politic  or  corporate  is  liable.  And  therefore,  where  queen 
Annei  in  1708,  for  her  greater  couTenienee  in  passing  to  and 
from  Windsor  Castle^  built  a  bridge  over  the  Thames  at  Datchdy 
in  the  common  highway  leading  from  London  to  Windsor^  in 
lieu  of  an  ancient  ferry,  with  a  toll,  which  belonged  to  the 
crown ;  and  she  and  her  successors  maintained  and  repured  the 
bridge  till  1796,  when,  being  in  part  broken  down,  the  whole 
was  removed, .  and  the  materials  were  Converted  to  the  use.  of 
the  king,  by  whom  the  ferry  was  re-established  as  before;  it  was 
held,  that  the  inhabitants  of  the  county  of  Bucks^  who  were  in- 
dicted thirteen  years  after  the  pulling  down  of  the  bridge,  during 
which  time  the  public  had  used  the  forry,  were  still  liable  to  re- 
build and  repair  the  bridge,  since  it  was  a  public  bridge  used  by 
the  public,  and  they  could  not  throw  the  burden  on  any  other 
party. 
Rex  V.  Inhabit-  The  county  is  bound  to  repair  bridges  over  such  water  only 
ants  of  Ox-  as  answers  the  description  of  Jlumen  vel  cursus  aqua;  that  is, 
fordshire,  water  Jlaanng  in  a  channel  between  banks  more  or  less  definedy 

Ail(?289.        although  such  channel  may  be  occasionally  dry.    And  therefore, 

where  the  road   by  which  a  bridge  was  approached,  passed 
between  meadows  which  were  occasionally  flooded  by  a  liver^ 
and  for  convenient  access  to  the  bridge  a  raised  causeway  had 
been  made,  having  arches  or  culverts  at  intervals  for  the  passage 
of  the  flood-water,  which  were  equally  necessary  td  the  saftty  of 
the  main  bridge  and  the  Causeway ;  it  was  held,  that  the  inhaUt* 
ants  of  the  county  were  not  bound  to  repair  such  arehes  being  at 
a  distance  of  more  than  SOG-feet  from  the  end  of  the  main  brioge. 
Rex  y.  West         And  though  a  bridge  is  built  by  trustees,  under  the  powers  of 
Ridine  of         an  act  of  parliament^  which  authorizes  them  to  raise  tolls  for 
J^^*"^'        support  of  the  roads,,  still,  if  it  be  of  public  utility  and  used  by 
^  the  public,  the  inhabitants  of  the  county  must  vepeXr  it,  the  aet 

making  no  special   provision  for  transferring  the  liability)  or 
exonerating  the  county  from  it. 
The  King  ▼.  And  accordingly,  where  a  person,  forty-five  years  back. 

Inhabitants  of  erected  a  mill  and  dam  for  his  own  use  and  profit,  per  quod  he 
ft^a'sl^^^AH  ^^P®"®^  ^^  water  of  a  ford  through  which  there  was  a  public 
question  as  to  highway,  but  the  passage  through  which  was,  before  the  deep- 
uie  liability  of  ening,  very  inconvenient  at  times  to  the  public^  and  the  miller 
the  county  or   afterwards  built  a  bridge  over  it,  which  the  publk^  had  always 

the  erecter  of  j,^^  ^^^  j^  ^^  y^^g  ^^^  ^1,^  OOUBtV,  and  not  th«  ffttUer,  WB^ 
a  bndge  to  re-     ,  ui       -^u  *u  • 

pair  it  seems     chargeable  with  the  repairs. 

removed  as  to  bridges  erected  siace  S4th  Jumc  I80J»  by  the  43  G.  3.  c.  59.  $  5.  whidi  proMea 

thai 
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that  no  bridge  thereafter  to  be  built  by  any  individual  or  body  corporate  shall  be  deemed  a 
county  bridge  which  the  county  is  compellable  to  repair,  unless  erected  in  a  substantial 
manner,  under  the  direction  or  to  the  satbfaction  of  the  county  surveyor  or  person  appointed 
by  the  justices  at  sessions,  and  which  surveyor  is  required  to  superintend  the  erection  of  such 
bridge  when  requested  by  the  party  desirous  of  erecting  the  same ;  and  in  case  the  parties 
shall  be  dissatisfied  the  matter  shall  be  -determined  at  the  sessions. 

So  also,  where  the  county,  in  answer  to  an  indictment  for  not  Rex  v.Inhab. 
repairing  a  bridge,  pleaded  that,  by  a  certain  act  of  parliament  °^|p*°\ 
for  amending  the  road,  trustees  were  directed  to  lay  out  the  tolls  q  ^' 
thereby  granted  in  repairing  the  roads,  and  were  empowered  to 
make  and  r^air  bridges,  tliat  the  trustees  under  the  act  erected 
the  bridge  in  question,  and  that  they  were  liable  and  ought  to 
repair ;  it  was  held,  that  the  bridge  being  built  for  public  pur- 
poses, the  common-law  liabili^  to  repair  attached  on  the  county, 
and  that  the  plea  was  insuflScient  to  exonerate  them,  since  it  did 
not  state  that  the  trustees  had  funds  adequate  to  the  repairs; 
and  even  if  it  had  done  so,  it  seems  it  would  have  been  in- 
sufficient, since  the  county  were  primarily  liable,  and  must  take 
their  remedy  against  the  trustees. 

But  where  a  naviffation  company  were  empowered  under  a  The  Kinj;  v. 
local  act  to  make  a  nver  navigable,  and  take  tolls,  and  amend  Iol»b.otKffl[it, 
and  alter  such  bridges  or  highways  as  might  hinder  the  passage  l^^  ^xhe' ' 
or  navigation,  leaving  them  others  convenient  in  th^ir  room.  King  v.  Inhab. 
"having  destroyed  a  ford  across  the  river  in  the  common  highway  of  Lindsey, 
by  deepening  its  bed,  and  having  built  a  bridge  there,  they  nL^°''i^^ 
were  held  bound  to  keep  such  bridge  in  repair;  for  they  were  goiTsMaule* 
only  empowered  to  take  and  alter  the  old  highway,  on  condition  &  S.  526. 
of  leaving  another  passage  as  convenient  in  its  room,  and  the 
condition  continued  and  obliged  them  to  repair  it 

And  where  an  act  of  parliament  appointed  trustees  for  taking  The  King  v. 
down  the  old  and  builaing  a  new  bridge  over  the  river  Tone^  T^^  ^"^*^ 
and  empowered  them  to  take  tolls,  and  that  it  should  be  lawful  ig  £agt  305. 
for  them,  out  of  the  monies  received,  to  build  a  new  bridge,  and 
vested  the  property  in  the  (dd  and  new  bridge,  during  the  con- 
tinuance of  the  act,  in  the  trustees,  and  that  as  soon  as  the 
purposes  of  the  act  should  be  executed,  then  and  from  thence- 
forth the  tolls  should  cease,  and  the  bridge  should  be  repaired 
by  such  persons  as  were  by  law  bound  to  repair  the  old  bridge ; 
it  was  held,  that  during  the  time  the  trustees  were  engaged  in 
executing  the  powers  of  the  act  until  they  were  completed, 
the  county  was  not  liable  to  repair  the  bridge,  jj 

[Justices  at  sessions  cannot  make  an  order  for  the  repair  of  a  ^  g^]^  55^^ 
bridge,  but  must  proceed  by  indictment]  pi.  7.  ^Sed 

vide  59  G.  5.  C.  1 4^.  §  5.  post,^ 

I  And  the  sessions  cannot  impose  more  than  one  fine  oh  a  The  King  v. 
judgment  on  an  indictment  for  bot  repairing,  the  punishment  4  ^J["^^^  * 
being  inflicted  by  the  first  fine.||  4^9, 

[Nor  can  they  make  an  assessment  upon  a  hundred,  for  re-  Vin.  Abr.  tit 
lAibursiDg  two  of  the  inhabitants  the  expenses  they  incur  by  ®i"^®*^^^ 
beina;  distrained  to  appear  and  defend  an  indictment  for  not  ^' 
repairing  a  bridge  within  the  hundred.] 
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(a)  Unless  the  By  the  22  H.  8.  c.  5*,   "  the  justices  of  peace  in  every  shire, 

justices  of  the  «  franchise,  or  borough,  or  four  of  them  («),  whereof  one  to  be 

counVor  "  ^^  ^1*®  quoiiim^  may  enquire  and  determine,  in  their  general 

town,  &c.  be  "  sessions,  of  annoyances  of  bridges  broken  in  the  highways  (A), 

four  in  num-  '*  and  make  such   process  and  pains  on  every  presenUnent^ 

ber,  and  one  of  «  against  the  persons  charged,  4-c.,  as  the  King's  Bench  is  used 

caol^jw,  they     "  ^  ^^'  ^^  ^  ^'  ^''^'^  *®®"^  "^y  ^^^^  discretions  to  be  necessary 
nave  no  man-    "  ^"d  convenient," 

ner  of  jurisdiction  by  virtue  of  this  statute.  2  Inst,  701,  702.  But  it  is  said,  that  the  justices 
of  the  peace  of  the  county,  in  which  such  town,  being  not  a  county  of  itself,  and  wanting  such 
a  number  of  Justices,  shall  lie,  may,  by  virtue  of  this  clause  of  the  statute,  determine  all  annoy- 
ances of  bridges  within  such  town,  &c.  if  it  be  known  what  persons  in  certain  are  bound  to 
repair  the  same ;  but  if  it  be  not  known,  it  seems  that  sucK  annoyances  are  left  to  the  reinedj 
of  the  common  law  i  because  the  clause,  which  in  such  case  authorizes  the  justices  of  tlM- 
peace  to  tax  all  the  inhabitants,  seems  expressly  to  confine  the  power  of  taxing  the  inhabit- 
ants of  such  town  to  their  own  justices.  2  Inst.  704.  Hawk.  P.  C.  c.  77.  §  15.  (5)  This 
^tute  extends  to  bridges  in  the  highways  only.  6  Mod.  255,  256.  Salk.  359.  pi.  8.  2  Ld. 
Raym.  1 1 74.  But  justices  of  peace  are  said  to  have  jurisdiction  over  nuisances  to  other  corn* 
mon  bridges,  by  virtue  of  1  Eliz.  c.  3,  and  the  general  words  of  the  statute  of  Edw.  3.  cia 
Kfdff2Hawk.P.C.c.8.$39. 

^*  And  where  it  cannot  be  known  who  ought  to  make  such 
bridges  decayed,  they  shall  be  made  by  the  inhabitants  of  the 
^*  shire,  city,  or  town  corporate  wherein  they  shall  be(£:);  and 
^*  if  part,  shall  be  in  one  shire,  4^.,  and  part  in  another,  the 
*^  inhabitants  of  each  shall  repair  and  make  such  part  as  lies 
"  within  their  respective  limits. 


« 


a 


{c)  It  hath 
been  question* 
ed,  whether  a 
borough  which 
hath  no  bridge 
within  Its  own 
limits,  be  not 
liable  to  con- 
tribute to  the  repairs  of  a  county  bridge.    1  Hawk.  P.  C.  c.  77:  ^  1 9.    Vide  Skin.  254.  pL  «. 

{d)  Viz.  shall 
make  a  dis- 
tinct tax  on 
eoch  house- 
bolder  living 
in  the  county 
and  each  oc- 
cupier of  land 
lying  in  the 
county,  whe* 
ther  he  dwell 
in  it  or  not ; 
and  whether 
such  house- 
holder or  oc- 
cupier be  a 
body  politic  or 
natural ;  and 
though  he 
claim  an  ex- 
ception hy  a 
pnor  act  of 
parliament. 
2  Inst.  703, 
704.    Keb.  91. 
^ote  — This 
method  of  tax- 
ation, and  rais- 
ing money 
taxed,  seems 
by  1  Ann. 
Stat.  1.  c.  18. 
qw)d  vide. 


*'  And  for  speedy  reformation  of  such  bridges,  the  justices  of 
peace  of  such  shire  or  town,  or  four  of  them,  whereof  one 
to  be  of  the  quorum,  may  call  before  them  either  the  con- 
stables, or  else  two  of  the  most  honest  inhabitants  of  eveiy 
town  and  parish,  and  with  the  assent  of  the  said  constables  or 
inhabitants,  may  tax  every  inhabitant  within  their  limits  (<Qs 
in  such  sums  as  may  be  thought  convenient;  and  shall  cause 
^^  the  name  and  sums  of  each  person  to  be  written  on  a  roll 
^^  indented,  and  shall  have  power  to  make  two  collectors  of 
«  ever^  hundred  for  the  collection  of  such  tax;  which  collectors 
**  receiving  one  part  of  the  roll  indented,  under  the  seals  of  the 
'^  justices,  shall  have  power  to  collect  all  the  sums  therein  con- 
^  tained,  and  to  distrain  those  who  shall  refuse  to  pay;  and  the 
**  same  justices,  or  four  of  them,  mav  also  name  two  surveyor^ 
*<  who  shall  see  every  such  decayed  bridge  repaired  from  time 
*<  to  time,  to  whom  the  said  collectors  snail  pay  the  said  sums 
"  by  them  received ;  and  the  collectors  and  surveyors,  and  their 
executors,  shall  from  time  to  time  make  a  true  account  to  the 
justices,  or  four  of  them,  whereof  one  of  the  quorum^  of  their 
receipts,  payments,  and  expenses ;  and  if  any  of  them  shall 
refuse  that  to  do,  the  same  justices,  or  four  of  them^  may 
make  processes  against  them  by  attachment  under  their  seals, 
returnable  at  the  general  sessions;  and,  if  they  appear,  may 
compel  them  to  account,  or  else,  on  their  refusal,  may  commit 
them  quousque. 

«  And 
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^  And  it  is  further  enacted,  that  where  the  bridge  is  in  one  No  mon^  to 
*•  shirey  and  the  person  bound  to  amend  it  in  another,  or  where  ^  expended 
<*  the  bridge  is  in  a  town  corporate,  and  the  person  bound  to  JJf  brid«?**^ 
^*  repair  it  out  of  it,  the  justices  of  such  shire  or  town  corporate  Mrithoutthe 
**  may  enquire  and  determine  all  such  annoyances  within  their  presentment 
limits;  and  on  a  presentment  may  make  process  against  such  pf  the  grand 
persons;  and  do  further  in  every  behalf,  in  every  such  case,  J"^*  n^'^ 
as  they  might  do  bv  the  said  act,  in  case  that  such  persons  s9G.3.c.i43 
**  were  in  the  same  shirC)  4*^. ;  and  all  sheriffs  and  bailiffs  of  §  5.1|  Justices 
^  liberties  shall  serve  such  process,  on  pain  to  make  such  fine  of  the  peace 
<'  as  shall  be  set  by  the  said  justices.  SSh^"' 

grounds  for  enlarging  bridges.    As  to  statutes  rdatire  to  particular  bridges,  tee  tne  TiSles  to 
«he  Statutes,  title  Bndges.    ||See  the  sUtutes,  poit4 

**  Provided,  that  nothing  in  this  act  shall  be  prejudicial  to 
^*  the  liberties  of  the  five  ports;  but  that  the  warden,  mayors, 
^  bailiffs,  and  jurats  of  the  same  ports,  may  enquire  and  deter- 
*^  mine  all  annoyances  of  bridges  therein,  and  make  such  pro- 
**  cess,  4^.  as  the  justices  of  peace  may  do  in  other  places,  by 
**  virtue  of  the  said  act. 

'*  And  it  is  further  enacted,  that  the  said  justices,  ^-c.  may  allow 
**  such  reasonable  costs  and  charges  to  the  said  surveyors  and 
*^  collectors,  as  by  their  discretion  shall  be  thought  convenient. 

**  And  it  is  further  enacted,  that  such  parts  of  highways  as 
^<  lie  next  adjoining  to  the  ends  of  bridges  by  the  space  of  300 
*'  feet,  shall  be  amended  as  often  as  need  shall  require ;  and  that 
^<  the  justices,  or  four  of  them,  whereof  one  of  the  quorum, 
^*  within  their  several  limits,  may  enquire  and  determine  in  their 
*<  general  sessions  all  annoyances  therein,  and  do  in  every  thing 
^*  concerning  the  same,  in  as  ample  a  manner  as  they  may  do  for 
*'  making  and  repairing  bridges." 

(The  obligation  on  the  county  to  repair  newly  erected  publie  Rex  v.  WeA 
bridges  extends  also  to  the  SOO  feet  of  highway  at  the  ends  of  Riding  of 
the  bridge,  and  they  cannot  discharge  themselves  from  repairing  ^^^m^^ 
such  portion  of  the  highway  any  more  than  the  bridge  itseU,  ^d  in  i)om. 
unless  they  shew  by  special  plea  that  some  other  is  bound  by  Fn>c.  5Taunt. 
prescripdon  or  tenure  to  repair  the  same.  ^^^* 

But  though  the  county  repairing  a  bridge  is  bound  to  repair  j^^^  ^.  Devon, 
the  SOO  adjoining  feet  of  road,  notwithstanding  they  may  be  i4  East,  477. 
situate  in  another  county,  yet  if  another  bridge  is  erected  on 
those  500  feet,  and  adopted  and  used  by  the  county  where  it  is 
situate,  thet/  are  liable  to  the  repair  of  it ;  since  the  new  bridge  is 
not  to  be  considered  an  appendage  to  the  old  one,  in  the  same 
manner  that  the  SOO  feet  of  road  were  under  the  stat  of  H.  8. 
before  the  new  bridge  was  erected.] 

[By  Stat  1  Ann.  sess.  1.  c  18.  the  act  of  22  H.  8.  c.  5.  is  con- 
firmea,  except  where  altered  by  this  act. 

By  $2.  Justices  at  their  general  or  quarter  sessions  have       (s. 
power  upon  preferment  that  any  bridge  is  out  of  repair  within  (")|^**®  bridge 
their  commissions  (a),  which  by  them  ought  to  be  repaired,  to  p^Jl^ilniust 
lay  such  sum  on  every  parish  as  it  hath  usually  been  assessed  at  ^  stated  in 
towards  the  repair  of  such  bridge  (b),  which  shall  be  levied  by  the  present- 
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ment  to  be  a  the  constables  of  each  parish,  or  sudi  ether  p&tiom  u  the 
pubUc  bridge,  justices  shall  appoint,  and  by  them  in  six  days  after  the  Tecei|A 
pair  ^and  thU  ^'^^'^^  P^d  to  the  high  constables,  who  are  to  pay  it  over  in  ten 
must  appear  days  to  the  persons  appointed  by  the  sessions  to  be  treasuien.— 
upon  the  face  On  nonpayment  in  ten  days  after  demand^  the  money  to  be  letied 
of  the  order  of  by  distress  and  sale, 
auetsment ;         ^ 

but  It  b  not  necessary  that  the  jury  should  present  by  whom  the  bridge  ought  to  be  repdrai 
Andr.  S65.  (6)  A  general  rate  oy  the  sessions  on  the  several  parishes,  &c  with  ordcis  to  the 
churchwardens^  &c.  to  assess  the  inhabitants,  is  sufficient.    Id»  101. 

§  9*  $  3.  Constables  neglecting  to  assess,  collect,  or  pay  the  moiej, 

to  forfeit  forty  shillings,  and  treasurers  paying  any  money  botbf 
order  ofjustices  at  sessions,  to  forfeit  five  pounds. 
§4.  $  4>.  Fines  imposed  upon  presentments  or  indictments  not  to 

be  returned  into  the  Exchequer,  but  to  be  paid  to  the  treasurers, 
and  applied  towards  the  building  or  repairing  of  the  bridges* 
§  5.  $  5.  All  matters  concerning  the  repair  of  bridges  to  be  dete^ 

(r)  This  act  ex-  mined  in  the  county  where  taey  lie,  and  not  els^vhere:  aodns 
brilf*  *"w{ich  P^'^sentment  or  indictment  for  nop*repair  of  bridges  and  Ae 
the  county  Li  highways  at  the  end  thereof,  to  be  removed  by  certiorari,  {c) 
bound  to  repair ;  for  wheie  a  prirate  person*  or  a  parisb»  is  chamd,  and  the  ridbt  will  cooe 
in  question,  the  stat.  of  5  &  6  W  &  M.  c.  11.  bath  allowed  Sbe  granting  ot  fi  cerUfmi 
2  Stra.  900.    1  Barnard.  445. 

§  6*  $  6.  Justices  to  allow  a  sum  not  exceeding  three  pence  in  th^ 

pound  to  persons  concerned  in  the  execution  of  this  act 
§  7.  $  ?•  Persons  prosecuted  for  any  thing  done  by  them  imdcr 

this  act  to  plead  the  general  issue,  and  give  this  act,  and  the  act 
of  22  H.  8.  c.  5.,  and  the  special  matter,  in  evidence;  and  upoD 
the  plaintiff  being  nonsuitea,  or  having  a  verdict  against  hinii  to 
have  double  costs. 
§  8.  $8.  This  act  not  to  discharge  particular  persons,  estates^  or 

places  heretofore  liable  to  the  repairs  of  any  bridge. 
§  9.  $  9.  All  forfeitures  and  penalties  incurred  by  diis  act  to  be 

applied  towards  repairs. 
§  15.  $  13.  In  all  informations  or  indictments  the  evidence  of  the 

inhabitants  of  the  town  or  county  in  which  decayed  bridges  or 
highways  lie,  shall  be  admitted. 
1S0.9.C99.       Bv  12G.  2.  C.29.  J  13.,  nopartof  the  county  rate  to  be  lefied 
5  j^  H^^      by  that  act  shall  be  applied  to  the  repair  of  any  bridges,  hot 
f  ^  II  *'^**     upon  presentment  of  the  grand  jury. 

\  14.  By  $  14.  Justices  at  their  general  or  quarter  sessions  {p)  vd$j 

{a)  Where  the  contract  for  the  repairs  of  bridges  for  any  term  not  exoeediog 
justices  at  seven  years,  the  contractor  giving  security  for  the  due  perfonn- 
"^*ted  ^  *"^  ^^^  contract,  and  the  justices  giving  notice  at  tneir  ses- 
committee  of  ^ions  of  their  intention  of  entering  into  such  contract.  TTjo 
magistrates  to  contract  to  be  made  at  the  lowest  price  proposed,  and  when 
inspect  the  agreed  to,  to  be  entered,  together  with  all  orders  relating  tjieretj^ 
state  of  a  j^  ^  \)oo\i  to  be  kept  by  the  clerk  of  the  peace,  ^c*^  who  ^sD 
nnd^to  make^'  '^^P  ^^  among  the  records  of  the  county,  ^c,,  to  be  open  to  the 
any  contract  inspection  of  any  of  the  justices  within  the  limits  of  their  com- 
for  repairing  missions,  and  by  persons  employed  under  this  act,  without  fee  or 
or  ro4wilding,  reward, 
to  be  executed 

by  the  clerk  of  the  peace  on  behalf  of  the  county  j  and  afterwards  made  an  order  adopting  s 
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contract  for  re-buildiog,  propoted  liy  the  committee,  and  directed  to  be  prepared  by  the  derk 
of  the  peace;  which  contract  was  thereupon  executed  by  the  clerk  of  t^e. peace;  and  the 
justices,  at  a  subsequent  sessions,  confirmed  all  the  resolutions  of  the  committee :  the  acts  of 
the  committee,  so  confirmed,  were  the  acts  of  the  sessions,  and  the  authority  giren  to  the 
committee,  and  so  exercised  by  them,  was  not  such  a  delegation  of  power  by  the  seaiions  4a 
invalidated  their  order.    5  Term  R.  879. 

By  14*  G.  2.  c.  S3,  Justices  at  their  general  or  general  quarter  140. 9.  c.55. 
sessions  are  empowered  to  purchase  lands  near  to  any  county  f ^  This  power 
bridge  (<?)  for  the  purpose  of  enlarging  or  rebuilding  such  bridge,  j^JJJ!  im^? 
not  exceeding  one  aci*e  for  each  bridge^  which  land   shall  oe  edly  giyes  the 
paid  for  out  of  the  monies  raised  by  the  county  rate  under  the  power  of  alter- 
12  0. 2.,  by  the  county  treasurer  thereto  authorized  by  order  i?^**"?^*" 
under  the  hands  and  seals  of  the  majority  of  the  justices  at.  bridge  to  suit 
sessions,  and  shall  be  conveyed  to  such  person  or  persons  as  the  conyeni* 
the  majority  of  the  said  justices  at  such  sessions  shall  appoint,  ency  of  the 
in   trust  for  the    enlarging  or  rebuilding  of  the  respective  B"^«lTf"" 

t     •  J"         n  o     o  o  *  H,^  28S,  883. 

bridges.j  * 

II  Sy  the  43  G.  3.  c  59.  $  1.  it  shall  be  lawful  for  the  surveyors  430.5.  c.  59. 
of  bridges  and  other  public  works,  appointed  by  the  justices  at  i  ^• 
the  general  quarter  sessions,  to  search  for,  take,  and  carr^  away 
gravel,  stone,  4*^.  for  the  repair  of  such  bridges  and  roads  at  the 
end  thereof,  as  the  county  repair,  and  to  remove  obstructions  and 
annoyances  Grom  such  bridges  and  roads  in  the  same  manner 
as  surveyors  of  the  highways  are  by  the  1  d  Q.  8.  authorized  to 
do ;  and  the  powers  and  authorities  thereby  vested  in  the  sur- 
veyors, and  the  penalties,  matters,  4^c.  in  the  said  act  contained 
reuiting  to  highways,  are  extended  and  applied,  as  far  aa  the  same 
are  applicable,  to  such  bridges  and  roads  at  the  end  lliereo^  the 
said  surveyors  making  satisfaction  and  compensation,  4^.  in  the 
same  manner  as  they  are  required  by  the  said  act.  (For  §  2. 
see  antij  p.  786.) 

By  §  S.  the  property  in  all  tools,  tnnber,  materials,  4^  pur-        «  ^^ 
chased  or  sotten  by  order  of  the  justices,  or  belonging  to  such  (^)  If  ii!  grants 
counties,  spall  be  vested  in  the  surveyor  for  the  time  oeiiig,  in  licence  to  ^.  to 
whom,  upon  any  action  or  indictment,  the  property  may  be  ^"^|L^*^ 
laid,  (b)  n*  «I«!S2r 

to  build  it  for  the  public  use  and  to  repair  and  not  demand  toll,  the  property  in  the  niatei 
when  built  and  dedicated  to  the  public,  continues  ia  J9.»  sobjeet  to  the  right  of  paance  iy 
public,  and  when  severed  and  taiea  awqr  by  a  wrong  doer,  B.  may  bring  Hespast.   Hi 
V.  Parker,  €  East,  154. 

By  $  4.  the  inhabitants  may  sue  for  damage  done  to  bridM  §  4« 
and  other  works,  and  for  recovery  of  property  belonging  to  die 
county,  in  the  name  of  the  surveyor,  and  no  action  or  proseca* 
tion  shall  abate  or  be  discontinued  on  account  of  die  deadi  or 
removal  of  such  surveyor,  or  by  the  act  of  the  surveyor  withoot 
the  consent  of  the  justices  «t  sessions ;  the  surveyor  to  be  reim- 
bursed by  the  county  such  costs  as  he  may  incur  by  reason  of 
being  made  plaintiff  or  defendant,  and  the  costs  of  any  such  in- 
dictment. 

By  $  6.  orders  and  proceedmgs  respecting  comity  bridge  in       §  6. 
Yorkshire  shall  be  had  at  the  Easier  sessions,  and  no  other. 

By  $  7.  nodiing  therein  is  to  extend  to  bridges  or  roads       §  7. 

which 
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which  any  person  or  oorporatioa  shall  be  liable  to  maintain  or 
repair  by  reason  of  tenure  or  prescription,  or  to  alter  or  affect 
the  right  to  repair  such  bridges. 
M  G.s.  C.90.  By  the  54  G.  S.  c.  90.  the  provisions  of  the  above  act  are  ex- 
tended to  bridges  repaired  by  inhabitants  of  hundreds,  and  other 
general  divisions  of  counties. 
B5Q.5.  C.I4J.       By  the  55  G.  3.  c.  143.  it  is  enacted,  that  it  shall  be  lawfiil  lor 

surveyors  of  county  bridges,  and  bridges  repaired  by  inhabitants 
of  hundreds,  and  other  general  divisions  of  counties,  and  also 
bridgemasters  and  persons  under  contract  for  re-building  or 
repairing  any  public  bridge,  with  consent  and  by  order  ot  two 
justices  of  the  county,  to  search  for,  dig,  get,  and  carry  away  any 
stone  or  stones  from  any  quarry  within  the  county,  other  than 
quarries  in  a  garden,  yard,  avenue  to  a  house,  lawn,  park, 
paddock,  or  enclosed  plantation,  or  as  may  have  ornamental 
trees  growing  thereon,  without  the  licence  of  the  owner  of  sadi 
quarry,  provided  such  quarry,  has  beea  worked  within  three 
years  preceding  the  time  of  rebuilding  or  repairing  such  bridge ; 
the  said  surveyor  or  other  person  making  such  satisfaction  and 
recompense  for  the  value  of  such  stone,  and  also  for  the  damage 
done,  as  shall  be  agreed  on  between  him  or  them  and  the  owner 
'  or  occupier,  or  other  person  interested  in  soch  quarry,  and  if  tbey 
cannot  agree,  then  the  justices  at  the  general  or  quarter  sessions 
shall,  cause  the  value  to  be  enquired  into  by  a  jury,  and  shaQ  order 
a  view,  if  necessary,  and  shall  order  the  sum  assessed  to  be  paid. 
$  ^«  And  by  §  5.  it  is  enacted,  that  it  shall  be  lawful  for  the  justices 

of  any  county,  city,  riding,  division,  town  corporate  or  liber^, 
at  their  general  quarter  sessions,  to  contract  and  agree,  or  autho- 
rize any  person  to  contract  and  asree  with  any  person  for  the 
maintaining  in  repair  any  county  or  hundred  bridge  and  so  much 
of  the  roaa  at  the  ends  thereof  as  are  liable  to  be  repaired  by  the 
county,  hundred,  city,  4^.  and  the  justices  are  empowered  to 
order  such  sums  as  may  be  contracted  to  be  paid  for  repairing 
such  bridges,  4*^  to  be  paid  (in  case  the  county  is  liable  to 
f ?)  ''^"^JJ^     repair)  by  the  treasurer  out  of  the  county  rate,  or  (in  case  the 
onier  the  pay-  ^^1^^!^^  ^^  liable  to  repair)  by  the  bridge-master  (a)  or  other 
ment  by  the      proper  officer,  for  any  term  not  exceeding  seven  years,  nor  less 
britba-master    than  one  year,  although  no  presentment  of  the  insufficiency, 
to  the  cleik  of  d^^ay,  or  want  of  repair  shall  have  been  made,  and  although  no 
p^  olmuLi  OD  ^^^^  shall  have  been  given  by  the  justices  of  their  intention 
all  money         as  directed  by  the  act  of  the  IS  G.  2.:  provided  that  before  any 
noted  for  the    such  contract  shall  be  made,  the  justices  shall  cause  notice  to  be 
'^^  P^        given  in  some  paper  circulated  in  the  county,  4^.  of  their  in- 
pe^Iardit-   tention  to  contract 

trict  in  lieu  of  all  his  feet  for  indictoientt,  preten  tnientt^  &c.  for  bridgn  within  k.    The  Kaif 
V.  Houlgnve,  I  Barn,  ft  A.  51S. ;  and  tee  5  Barn.  &  A.  215. 

1 G.  4.  c.  1 16.       By  1  6. 4.  c  1 16.  $  2.  such  parts  of  all  former  acts  relating  to 

bridges  as  enact  that  persons  wilfully  and  maliciously  blowing 
up,  pullinff  down,  or  destroying  any  bridge^  or  attempting  to  do 
SO)  or  unlawfully  removing  any  works  thereto  belonginfl^  shaH 
be  guilty  of  felony  without  benefit  of  clergy,  are  repeale£^ 

By 
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By  7&8  0. 4.  c. SO.  $15.9  if  any  person  shall  unlawfully  7ft8Q.4. 
and  maliciously  pull  down  or  in  anywise  destroy  any  public  c.30.  Ji5. 
bridge,  or  do  any  injury  with  intent  and  so  as  thereby  to  render 
such  bridge,  or  any  part  thereof,  dangerous  or  impassable,  every 
such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding; four  years,  and  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped,  if  the  court  shall  so  think  fit,  in 
addition  to  such  punishment  || 
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"QUROLARY  is  a  felony  at  the  common  law,  in  breaking  h. P.O.  so. 

and  entering  the  mansion-house  of  another,  or  a  church,  or  0  Inst.  63.  S.  P. 
the  walls  or  gates  of  a  walled  town,  in  the  night,  with  an  intent  C.50a.  Dale, 
to  commit  some  felony,  whether  such  felonious  intention  be  ex-  ^J^^'p!^^^ , 

^   J  ^  -^^  51,  29  Ass.  pi. 

ecutedornot  95.    ,Hawk. 

P.  C.  c.  58.  [4  Black.  Com.  923.  Burelatore$^  or  burgatore$i  were  so  called,  according  to  Sir 
H.  Spclman,  quod  dnm  tUH  per  campoi  Tairockumiur  emmut,  hi  hurgog  perinuuiui  ^ffringutU,  ei 
dgffngdaniur.  And,  in  the  opimon  of  the  same  writer,  the  word  burglaria  was  brought  here 
by  the  NomunUf  for  he  dotn  not  find  it  among  the  Saxons,  The  crime,  however,  is  noticed 
in  our  earliest  laws,  under  the  names  of  burbprec,  and  bami^uuiet  and  was  punishable  with 
death.  Vide  LL.  Canuti,  cap.  61.  and  Hen.  1.  c.  13.  —  The  description  of  tne  oflence  hath 
varied  at  d^erent  times,  and  hath  been  much  larger  than  it  is  at  present :  nor  doth  the  en*- 
cumstance  of  itne,  which  is  now  of  its  very  essence^  seem  to  have  been  formerly  much,  if  at  all, 
attended  to;  its  malignity,  for  manv  centuries,  being  supposed  to  consist  merely  in  the 
invasion  on  die  right  m  habitation,  of  which  the  law  of  JI?ftfAM</.hath  always  had  so  tender  a 
regard.  It  dodi  not  appear,  at  least  the  editor's  researches  nave  riot  enabled  him  to  discover, 
at  what  particular  period  this  circumstance  was  first  deemed  essential  to  the  crime. '  However, 
it  must  nave  been  setttled  before  the  reign  of  £.  6. ;  for,  in  the  fourth  y w  of  that  king,  we 
find  it  expressly  laid  down,  that  it  shall  not  be  adjudged  burglary,  "  nm  ou  le  in/reinder  dei 
^  meas<m  est  per  noctem**  Bfo.  tit.  Corone,  pi.  185. ;  and  two  years  before,  we  meet  with  per 
fweUm,  introduced,  as  of  course,  in  the  mention  of  this  oflence.    Jd,  pi.  180.] 

In  this  definition  it  will  be  necessary  to  consider, 

(A)  What  Breaking   is  sufficient  to   constitute  this 

Offence. 

(B)  What  Entry. 

(C)  Whether  both  be  necessary. 

(D)  What  shall   be  accounted  Night-time   for  that 

Purpose. 

(£)  In  what  Place  this  Offence  may  be  committed. 

(F)  Of 
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(F)  Of  the  Intention  to  commit  some  Felony. 

(6)  How  this  Offence  is  punished,  and  the  Offender 
excluded  his  Clergy. 


(A)  What  Breaking   is   sufficient  to   constitute    this 

Ofience. 

H.P.C.80.  O^^  ^ho  comes  down  by  a  chimney,  who  opens  a  window, 
^H*^k%  r  ^^  breaks  the  glass  thereof,  unlocks  a  door,  or  draws  the 

c  38^^4  latch  of  a  door,  is  guilty  of  breaking  the  houses  as  much  as  if  be 

had  actually  forced  open  the  door,  or  had  bndcen  a  hole  in  the 

wall,  4i'<^. 
Crom.ss.  Also,  if  one  assault  a  house  with  an  intent  to  rob  it  and  the 

^^^'  ^  H    k   ^^'^^^  ^^  ^®  house,  in  order  to  drive  htm  away,  opeas  the  door, 
P.C.  c.38.^  '  ^"^  ^^  thereupon  enters,  he  is  guilty  of  breaking  the  hoose. 
§  4.,  leaves  this  a  quare.    Yet  see  the  next  clause. 

Kelynge,  48.  If  persons  coming  to  a  house  with  an  intent  to  rob  it,  are  let 

65.  Crom.  ss.  in  under  a  pretence  of  business  with  the  owner,  and  then  rifle 
Dah.  C.99.  ^^  house;  or  if  persons,  having  such  a  felonioas  intent,  tahe 
1  ilawk.  P.'c.  Ipdffings  in  a  house,  and  then  faU  on  the  landlord  and  rob  hna; 
c^.  §^«         or  if  persons,  having  such  intent,  raise  a  hue  and  cry,  and  pre> 

vail  on  the  constable  to  search  the  bouse,  and  being  let  in  by  that 

means,  bind  the  constable  and  rob ;  in  these  cases  the  oflfendem 

have  been  adjudged  guilty  of  burglary. 
K^ynte,  so.         Xt  is  burglary  for  one  who  entera  by  an  <ipen  door*  er  lies 
€7.  H.P.C.     in  a  hoose  c^  die  ^wner'a  iXMisent,  to  unhtch  a  chambcr^ioer 
91-9^-  with  a  felonious  intent.     So  if  a  servant  draws  the  latch  of  the 

\  ^a1  a.  '  chamber-door  in  which  his  master  Iie&  with  an  intent  to  murder 

481.H.H.PX:;.  bim, 

468.    Hut.  so.  ss. 

Rex  ▼.  Hall,         |Wbere  a  window  opens  upon  hinges^  and  is  fiistened  by  a 

c"c  ^55  ^      v^g^  ^  ^hat  poshing  against  k  will  open  it,  fi>rcing  it  open  by 

n        r     .     pushing  aniDSl  it  n  a  breakk^. 

J^l*  j^["»       If  a  cellar  window  have  an  aperture  to  admit  light  larae 

enough  for  a  person  to  get  throij^gli,  and  the  prisoner  enter  the 
. ,     house  by  going  llixouf^  it  in  the  night,  this  is  not  bniglarj. 

i^^r?^™^  The  prisoner  broke  the  glass  of  me  prosecutor^s  side  door  on 

the  Fnddof  night  with  intent  to  enter  at  a  (aiaStt  tinas,  and 
actually  enterra  on  the  Sundmf  night;  the  judges  held  thb 
burglary,  Ae  breaking  and  entering  neing  both  by  night,  and  the 
breaking  being  with  intent  afterwards  to  enter. 

Rex  V.  Brice^        Getting  into  a  chimney  of  a  house  is  a  sufficient  breaUOg  atnd 

Id.  450.  entering  to  constitute  burglary,  though  the  par^  does  not  enter 

any  of  Uie  rooms. 

Rex  V.  Plillm^  down  the  sash  of  a  window  is  %  breaking  though  it  has 

A^^^i^**"'   no  fastenmg,  and  is  only  kept  in  its  place  by  die  pnUey  w<^ht; 
Ky.  451.       j^  ^  equally  a  breaking  though  there  is  an  outersnutter  wbim  is 
not  put  ta 

But 
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But  if  a  window  be  partly  open,  but  not  sufficiently  to  admit  Rex  v.  Smith, 
a  person,  the  raising  of  it  sufficiently  to  admit  a  person  is  not  a  Ry.  &  M.C. 
breaking,  B  ^'  *''®- 

By  Uie  ]£  Ann.  stat.  1.  c.  7.  it  is  recited,  '*  that  there  had  isAnn.tLi. 
"  been  some  doubt,  whether  the  entering  into  a  mansion-house  fj^u^*^**** 
*<  without  breakinff  the  same,  with  an  intent  to  commit  some  553    n^ij^ 
<<  felony,  and  breaking  the  said  house  in  the  night-time  to  g^t  Bao<m  was  of 
^  out,  were  burglary ;  and  thereupon  it  is  declared  and  enacted,  optnbn  that  it 
•*  that  if  any  person  shall  enter  into  the  mansion  or  dwellinfl;-  ^'^^P^^^i 
•*  house  of  another  by  day  or  by  night,  without  breaking  the  Sjl^J^^thatit 
**  same,  with  an  intent  to  commit  felony,  or  being  in  such  house  wiumdoi.  Bac* 
^  shall  commit  any  felony,  and  shall  in  the  night-time  break  the  Eliz.  65.  H.H. 
*'  said  house  to  get  out  of  the  same,  such  person  is  and  shall  be  l**^*  ^^0 
**  adjudged  and  taken  to  be  guilty  of  burglary,  and  ousted  of 
**  the  benefit  of  clergy,  in  the  same  manner  as  if  such  person  had 
^  brdcen  and  enter3  the  said  house  in  the  night-time,  with  an 
*^  intent  to  commit  felony  there." 

iJBy  the  statute  7  &  8  G.  4.  c.  27.,  so  much  of  the  18  Eliz.  'sr  &»Q-4. 
c  ?•)  as  relates  to  burglary,  and  also  the  12  Ann.  stat  1.  c.  .7.  ^  * 
are  repealed,  and  by  the  7  &  8  G.  4.  c  29.  $  11.  it  is  enacted, 
that  every  person  convicted  of  bui^ary  shall  suffer  death  as  a 
felon ;  and  it  b  thereby  declared,  that  if  any  person  shaH  enter 
the  dwelling>«house  of  another  with  intent  to*  commit  felony^  or 
being  in  such  dwelling-house  shall  commit  any  felony,  and  shall 
in  either  case  break  out  of  the  said  dwelling-bouse  in  the  night- 
time such  person  shall  be -deemed  guilty  of  burglary. 

Where  the  prisoner  broke  out  of  a  cellar  by  lifting  tip  a  heavy  Rex  v.  Callai^ 
Bisp  by  which  the  cellar  wa&  dosed  on  the  outside  next  the  street,  ^^f*  ^  %* 
the  flap  not  being  bolted  but  having  bolts,  six  of  the  judges  were     ^^  ^^^* 
of  opinion  that  there  was  a  sufficient  breaking  to  constitute 
bumlary,  and  the  remaining  six  were  of  a  contrary  opinion,  y 

But  if  one  enter  into  a  house  by  a  door  which  he  finds  open,  s  Inst.  G4, 
or  through  a  hole  which  was  made  there  before,  and  steal  goods,  5"^'.^p®p 
4rc.9  or  draw  any  thing  put  of  a  house  through  a  door  or  window  ^  ^^^ '    '   ' 
which  was  open  before,-   or.  enter  into  a  house  hw  the  doors 
open  in  the  day-time,  and  lie  there  till  night,  and  tnen  rob  and 
go  away,  without  breaking  any  part  of  the  house,  he  is  not  guilty 
of  burglary;  and  therefore  such  breaking,  as  is  implied  by  law 
in  every  unlawful  entry  on  the  possession  of  another,  whether  it 
lie  open  or  be  enclosed,  though  it  will  maintain  a  common  indict- 
ment, or  action  of  trespass  qtiare  clausum  Jregit^  will  not  satisfy 
the  words  Jelonice  et  burglariter  f  regit. 

Cupboards,  presses,  lockers,  and  other  fixtures  of  the  like  See  Post.  Cr. 
kind,  which  merely  supply  the  place  of  chests  and  other  ordinary  I^w,  10s,  109. 
utensils  of  household,  should  be  considered  in  no  other  light 
than  AS  mere  moveables,  partaking  of  the  nature  of  these  utensils 
and  adapted  to  the  same  use ;  and  therefore  the  breaking  open  a 
chest  in  the  house,  or  the  door  of  a  cupboard  let  into  the  wall  of 
a  hoins^  is  not  burglary. 


(B)  What 
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(B)  What  Entry. 


A  NY  the  least  entrvy  either  with  the  whole  or  but  with  part  of 
the  body,  or  with  an  instrunient  or  weapon  {a\  wifl  satisfy 


Dalt.  c.  99. 
H»P.C.  81. 

Crom.Vi^'aa.  ^^®  ^*^^  iniravit  in  an  indictment  of  burglary ;  as  if  one  do  but 
Hawk.  P.  C. '  pat  his  foot  over  a  threshold,  or  his  hand,  or  a  hook  or  pislol 
C.38.  Post,      within  a  window,  or  turn  the  key  of  a/door  which  is  locked  on 

Cr.  Law,  107,    ||jg  inside,  or  discharpre  a  loaded  irun  into  a  house,  Stc, 
108.  [(«)Butit  '  . 

ieems,  that  the  inttniment  must  actually  be  introduced  for  the  purpose  of  committing  the 
felony ;  and  therefore,  where  thieves  had  bored  a  hole  through  the  door  with  a  centre^Ht, 
and  part  of  the  chips  were  found  in  the  bouse,  but  they  had  neither  gotten  in  themsehres,  nor 
introduced  a  hand  or  instrunient  for  the  purpose  of  taking  the  property,  the  entry  waa  ruled 
to  be  incomplete.  O.B,  1785.  Hawk.  P.C.  (6th  edit.)16S.  n.  1.]  hWhere  the  prisoner 
broke  a  window  in  order  to  steal  property,  and  his  finger  went  within  the  house,  it  was  held 
a  sufficient  entry.  Rex  v.  John  Davis,  Russ.  &  Ry.  C.  U.  499.  So  also  introducing  the  hand 
between  the  glass  of  an  outer  window  and  an  inner  shutter.  Rex  v.  Bayley,  /£  541.  So  an 
entry  down  a  chimney  is  a  sufficient  entry  into  the  house,  for  the  chimney  b  part  of  it.  Rex 
V.  Brice,  Russ.  &  R.  450.  But  where  tne  defendant  threw  up  a  window  aad  introduced  a 
crowbar  to  force  the  shutters  which  were  three  inches  from  the  window,  but  no  nan  of  the 
hand  was  within  the  window,  this  was  holden  not  to  be  an  entry,  although  the  detendant  did 
it  with  intent  to  steal.    Rex  y.  Rust,  Ry.  &  Moo.  C.  C.  189.|| 

Crom.  3S.  Alsoy  in  some  cases,  an  entry  in  law  is  sufficient,  though  there 

H.P.C.  so,  j^  jiQ  actual  entry ;  as  where  divers  come  to  commit  a  burffkuy, 

P.b.  c.*d8.'  ^^^  some  stand  in  adjacent  places,  and  the  others  enter  and  rob^ 

they  are  guilty ;  for  the  act  of  one  is  the  act  of  all. 
Hawk.  P.  C.  And  upon  this  ground  Hawkins  argues,  that  a  servant  within 

C.58.    But  a  house,  who,  in  confederacy  with  a  rogue  lets  him  in  to  him,  is 

V^^*  ^w  '  ^  niuch  guilty  of  burglary  as  if  he  had  been  without  the  house. 

only  robbery  in  the  semmt.  H.  P.  C.  81.  H.  H.  P.  C.  559.  layi  it  b  bui^aiy  ia  both.  See 
sStrB.881.^    ioBt.Tr.484. 

•  Comwal's  case  similar  to  the  text ;  and  at  a  meeting  of  all  the  Ju4gef  ai  Serjeant's  Ina, 
they  wcfft  aU  of  opinion  k  was  bui^glaiy  in  both. 

(C)  Whether  both  be  necessarj. 

4 

H.P.  C.  80.  ^HERE  must  be  both  a  breaking  and  an  entrv ;  for  both  the 
5  Inst.  64.  .  words  Jregii  and  intravit  are  necessary  in  the  indictment ; 

^^'^  ^' ^     and  therefore  n,  on  a  bare  na^ault  upon  a  housm  ^  owner  fling 
^rd  But  bT  ^^^  '^^  mmty,  it  is  no  burglary, 
says  there  are  some  loose  opinionf  to  the  contrary ;  for  which  vide  the  aathoikiei  there  dtcd. 

(D)  What  shall  be  accounted  Night-time  for  this 

Puipose. 

Dalt.  c.  99.       T^HE  word  nodanter  being  precisely  necessary  in  every  indict- 

S.P.  C.  so.  ment  for  this  offence,  cannot  therefore  be  satisfied  in  a  legal 

Crom.  35.         sense,  if  it  appear  upon  the  evidence  that  there  was  so  much 

H. P.C.  79.  dayliirht  at  the  time  (a),  that  a  man's  countenance  miirht  be 
8  Inst.  63.         J.  -^  ^    J  ^,      ,  ^  ''  "^ 

7Co.6.Hawk.  discerned  thereby. 

P.  C.  C.88.  But  in  some  of  these  books,  there  are  opinions  that  burglary  may  be  committed 
at  any  time  after  sun-set,  and  before  sun-rising,  [(a}  But  this  does  not  extent  to  mooolMt ; 
for  then  many  midnight  buiighuies  would  go  unpunished ;  and  besides,  the  malignity  or  the 

ofleoce 
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(E)  In  what  Place  this  Offs^nce  may  he  committed.  799 

oifence  doth  not  so  properly  arise  froni  its  being  done  in  the  dark,  as  at  -the  dead  «>r  night, 
when  all  the  creation,  except  beasts  of  prey,  are  at  rest,  when  sleep  has  disarmed  the  owner, 
and  rendered  his  castle  defenceless.     4  Black.  Com.  224.] 

■ 

(£)  In  what  Place  this  Offence  may  be  committed. 

ACCORDINO  to  the  constant  use  oF  late  precedents  and  H.P.C.  82. 
opinions,  it  seems  necessary  to  have  the  word  mansionalis  Hawk.  P.  C 
the  indictment ;  and  dierefore  that  the  offence  can  be  only  ^aq^  ^i^^^a 
committed  in  a  dwelling-house.  eyiTbut  Andn 

302.  and  S.  P«C.^  mention  precedents  of  indictments  of  burglary  iit  ibmo  without  adding  iiMn»-> 
tionali.  Also  it  is  agreed,  that  burglary  may  be  committed  m  breaking  churches,  or  the 
walU  or  gates  of  a  walled  town,  in  which  the  word  matutotmUM  cannot  be  made  use  of;  but 
these  are  said  to  be  distinct  burglaries ;  thoueh  Lord  Coke  says,  that  as  to  a  church,  it  may 
properly  enough  be  alleged,  being  the  mansion-house  of  God ;  qtuere.  5  Inst.  64.  Bro.  Coron. 
93.  22  Ass.  59.  95.  Poph.  42.  27  Ass.  38.  Dalt.  c.  99.  4  Black.  Com.  224.  USee  7  &  8 
G.  4.  c.  29.  $  lO.H  Bui^lary  in  an  apartment  in  the  Afiietm  House,  it  must  be  laid  to  be  the 
Mtfifftoii-house  of  the  Compiany,    Fost.  Cr.  Law,  38,  39. 

A  house  which  a  man  dwells  in  but  for  part  of  the  year,  Crom.53b. 

or  which  he  hath  hired  to  live  in,  and  brought  part  of  his  goods  ^p  5c^^' 

into,  but  hath  not'yet  lodged  in  (6),  or  whidi  bis  wife  hath  hired,  |^^^  '66o.*pi. 

though  without  his  privity,  and  lives  in  without  him,  will  satisfy  903.  4  Co. ' 

the  words  domus  mansionalis  in  an  indictment  of  burglary,  thougn  ^oju  Cro.Car. 

no  person  were  in  it  at  the  time  of  the  offence.  t^^'  i^?®*» 

'^  594.   Kelynge, 

52.    Poph.  42.  52.  ^  3  Inst.  64.,  SO  agreed  by  all  these  books.    Hawk.  P.  C.  c.  38.    Fost.  Cr. 

Law,  77.    1(b)  But  it  hath  been  determined,  that  a  house  under  repair,  but  not  yet  inhabited, 

though  the  owner  have  deposited  part  of  his  effeots  in  it  with  a  view  to  reside  in  it,  is  not  his 

dwelung-house,  and  therefore  not  the  object  of  burglary.     Lvon's  case,  O.B.  Jan,  1778. 

Leach's  Cases,  169.    So  of  an  unfinished  house,  thoueh  one  of  tne  workmen  constantly  slept 

in  it  for  the  purpose  of  protecting  it.    Fuller's  case,  O.  B.  Dec.  1782.  Ibid,  n.]    ySo  also  of  a 

house  which  the  owner  uses  for  meals  and  for  business,  but  in  which  he  never  sleeps.    Rex  t. 

Martin,  Russ.  &  Ry.  C.  C.  108.    So  also  of  a  house  which  is  merely  used  as  a  warehouse  and 

workshop,  though  two  women  employed  in  the  prosecutor's  business  (not  domestic  servants) 

slept  in  It.    Rex  v.  Flanagan,  Id.  187.    But  where  the  prosecutor  had  left  his  house  without 

intention  of  returning  to  it,  and  had  let  some  of  the  rooms  to  lodgers;  but  continued 

his  business  there,  and  his  apprentice  and  foreman  and  foreman's  wif^  who  was  nho  bis 

servant  employed  in  ke»eping  the  apartments  clean,  dwelt  there,  receiving  weekly  wages,  it  was 

holdeu  to  ne  the  dwelling-house  of  the  prosecutor.    Rex  v.  Gibbons,  Kuss.  &  Ky.  C.  C.  449. 

And  where  a  servant  boy  of  the  prosecutor  always  slept  over  a  brewhouse  of  the  prosecutor, 

separated  from  hb  dwelling-house  by  a  public  passage,  but  occupied  therewitfi,  it  vras  held  that 

the  brewhouse  was  the  dwelling-house  of  the  prosecutor,  though  net  the  dwelling-house  jn- 

which  he  actually  dwdt.  Rex  v.  Westwood,  Kuss.  ft  R.  C.  C.  495. ;  and  see  Rex  t.  Stodi, 

Id.  185.11 

Also  all  out^buildings,  as  barns,  stables,  dairy-houseS|  4^c.  3  Inst.  64. 
adjoining  to  a  house,  are  looked  upon  as  a  part  thereof,  and  S  ^^^^* 
consequently  burglary  may  be  committed  in  them ;  but  if  they  be  Coron.*i80. 
removed  at  any  distance  from  the  house,  it  seems  that  it  has  Crom.S2b. 
not  been  usual  of  late  to  proceed  against  offences  therein  as  ^'^*^*  ^^* 
burglaries.  S   [gJ: 

land's  case.    Leach's  Cas.  150.] 

I  An  Important  alteration  of  the  law  has  been  made  by  the 
1  Sth  section  of  7  &  8  G.  4.  c.  29.,  which  enacts,  that  no  building,  7  &  s  G.  4. 
although  within  the  same  curtilage  with  the  dwelling-house,  and  c.  29.  §  is, 
occupied  therewith,  shall  be  deemed  to  be  part  of  such  dwelling- 
house,  for  the  purpose  of  burglary,  or  for  any  of  the  purposes 
aforesaid,  unless  there  shall  be  a  communication  between  such 

building 
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buildii^  and  dwelling-honse,  either  immediate  or  by  means  of  a 
covered  and  enclosed  passage  leading  from  the  one  to  the  other. 
Rex  V.  Buiv  Where  the  prosecutor's  house  consisted  of  two  living-rooms, 

G 'seM 'i^lo  *"^^^^^  room  used  as  a  cellar,  and  a  wash-^house,  on  the  ground 
decided  by  ^  floor,  and  of  three  bed-rooms  up  stairs,  one  of  them  over  the 
the  twelve  wash-house,  and  the  bed-room  over  the  living»rooms  commu- 
Judges.  nicated  with  that  over  the  wash-house,  but  there  was  no  internal 

communication  between  the  wash-house  and  any  of  the  rooms  of 
the  house,  but  the  whole  was  under  one  roof,  and  the  defendant 
broke  into  the  wash-house,  and  was  breaking  through  the  par- 
tition wall  between  the  wash-house  and  the  house  place ;  it  was 
holden  that  the  defendant  was  properly  convicted  of  burglary  in 
breaking  the  house.  || 
But  It  doet  A  chamber  in  one  of  the  inns  of  court  wherein  a  person 

not  seem  usually  lodges,  or  a  lodging  in  a  part  of  a  house  actually  divided 

'^'rtai*^?^  ^  ^  ^^^  ^^^  ^^  ^®  house,  and  having  a  door  of  its  own  to  the 
hired bya        Street,  are  agreed  to  be  called  properly  mansion-houses. 

lodger  for  a  certain  time,  and  not  divided  from  the  rest  of  the  hoiisey  by  having  a  dilferaie 
door,  &c.  can  be  called  his  mansion  house.  Kel vnge,  83.,  holds,  that  It  cannot ;  but  Hawk. 
P.  C.  c.  38.  §  15.,  seems  conf,  [If  the  owner  of  tnenouse  inhabit  any  part  of  it,  and  there  be 
no  separate  outer  door  to  such  part,  the  house  shall  be  said  to  be  hu  dwelling-house  ;  but  tf 
he  do  not  sleep  under  the  same  roof,  then  the  dtfierent  apartments  shall  be  said  to  be  the  re- 
npective  dwelling-houses  of  the  several  persons  renting  themt  Rex  v.  Rogers^  Leach*s  Cam.  84. 
Cowp.  I.  Leach,  205.  353.  Lofts  over  coach-houses  and  stables,  converted  into  lodging- 
rooms,  and  having  an  outer  door  common  to  the  several  inmates,  may  be  seid  to  be  the 
dwelling-houses  of  their  inhabitants,  though  not  rated  to  the  parish  books  as  dweUmg-hoases, 
but  merely  as  appurtenances  to  the  coach-nouse  and  stables.  Leach,  S05.]  l|In  all  these  cases, 
if  there  is  anv  aoubt  whether  it  is  the  dwelling-house  of  if.,  B^  or  C^  different  counts  dioold 
be  insoted  alleging  it  in  diiFerent  ways.)} 

Kelynge,  27.  If  several  persons  dwell  in  one  house,  as  servants,  guests,  or 
Uftwk.  P.C.  tenants  at  will,  and  a  burglary  be  coamiitted  in  any  of  their 
StockP^  ^'  apartments,  it  seems  clear  that  the  indictment  ought  to  lay  it  in 
2^unt.339.*  ^^  mansion-house  of  the  proprietor,  {a) 

and  see  16  East,  33.n  [{a)  This  was  determined  in  the  case  of  Shmenei^AoMte,  belonging  to 
the  QueefMnMer.  if  a  burglary  be  committed  in  the  apartments  of  a  palace,  it  nnnt  be 
stated  to  be  in  the  mansion-house. of  the  king.  1  Hal.  522.  But  <7«<nv,  in  whose  house  steal* 
ing  in  the  Invalid-Office  at  CheUea  should  1^  laid  to  be  ?  ||Aod  see  Rex  v.  Wilson,  Russ.  ft 
Ry.  115«  If  burglary  be  committed  in  apartments  In  the  house  of  a  corpoiatioii,  which  are 
appropriated  as  lodgmgs  for  the  servants,  it  must  be  laid  to  have  been  committed  in  tlie  dwelt* 
ing-house  of  the  corporation.  Rex  v.  Picket,  2  Bast  P.  C«  501 .  Rex  v.  Hawking  Foster,  58. 
But  where  a  compan^  in  the  country  rented  a  house  in  London  for  their  a^nt,  in  the  upper 

Eart  of  which  he  resided  with  his  family,  and  in  the  lower  part  transacted  his  business^  it  was 
olden,  that  a  burglary  might  be  laid  to  have  been  committed  in  the  house  of  the  agent.  Rex 
V.  Margetts,  2  Leach.  930.  So  if  the  owner  of  a  cottage  lets  one  of  his  workmen  live  there 
free  of  rent  and  taxes,  and  he  lives  there  principally,  if  not  wholly,  for  his  own  benefit,  it  nay 
be  described  as  his  dwdling^house.  Rex  y.  Joblmg,  Russ.  &  Ry.  525. ;  and  if  the  servant  live 
in  it  at  a  yearly  rent,  it  cannot  be  described  as  3ie  master's  house,  though  on  the  premises 
where  the  master's  business  is  carried  on.  Rex  v.  Jarvis,  Ry.  &  Moo.  C.  C.  7.  Where  a  toll- 
gate  house  occupied  by  a  collector  employed  by  the  lessee  of  the  toUs  to  collect  the  toUs  at 
weekly  wages,  with  the  privilege  of  living  in  the  toll-gate  house  erected  by  the  trustees  of  the 
road  n>r  that  purpose,  was  broken  and  entered  in  the  night  time,  it  was  holden  that  the  home 
was  well  described  as  the  dwelling-house  of  the  toll-gate  keeper,  because  he  had  the  exdusive 
possession  ahd  it  was  unconnected  with  the  premises  of  the  lessee,  who  did  not  >PPf>r  to  have 
any  interest  in  it.  Rex  v.  Camfield,  Ry.  &  Moo.  C.  C.  49.  i  and  see  Rex  v.  Wit^  Ry*  &  Moo. 
C.  C.  248.(1  If  burglary  be  committed  in  one  of  two  adi<Hning  houses  belonging  to  two  part- 
ners, it  ought  to  be  laid  to  be  in  the  separate  mansion  or  the  partner  in  whose  house  tl  was 
committed,  if  there  be  no  internal  communication  between  the  two  houses,  although  the  rent 
and  taxes  of  the  hcnse  are  paid  out  of  the  partnefship  fund.  Martha  Jooes't  case,  Leacli,  4S4.] 

Burgtary 


(G)  Htyw  this  Offence  is  punished.  801 

^    Barglary  cannot  be  committed  in  a  shop  or  workhouse  which  H.  P.  C.  a?, 

is  leased  to  one  for  his  use  in  the  day-time  only  (a),  nor  in  a  ??  ^  p  ^^*  a- 

ground  enclosed,  nor  in  a  booth  or  tent  (i)  S.T.  c!to. 

Dalt.  c.  99.   Crom.  51.    1  Hawk.  P.  C'  c.  38.    [(a}  It  hath  been  determined,  that  burglaiy 
may  be  committed  in  a  shop  adjcMning  to  a  boute,  if  under  the  aame  roof  and  within  the  cur- 
tilage, although  there  be  no  internal  communication  between  the  shop  and  the  house,  and  no ' 
person  sleen  in  the  house,  and  the  shop  together  with  some  apartments  in  the  house  be 
rented  out  by  the  owner.   Gibson,  Mutton,  and  Wigg's  case.  Leach,  287.;]  ||and  see  Rex  v.^ 
Sefton,  Russ.  ft  Ry.  sos.    Sed  vide  Rex  v.  Egginton,  S  Bos.  &  PuU.  508.    7  &  8  G.  4.  c.  99. 
§  I9.|    (6)  Clergy  is  taken  awajr  from  those  who  rob  any  person  in  their  dwelling-house  or' 
booth.    5  &  6  Ed.  6.  &  9.    18  Eliz.  c.  7. 

,  [By  18  G.  S.  c.d8.  burglary  in  any  house,  shop,  4*^.  belong-  isG.s,  caa: 
ing  to  the  plate-glass  company,  with  intent  to  steal  or  destroy 
the  stock  or  utensils,  is  declared  to  be  single  felonyi  and  punished 
with  transportation  for  seven  years.] 

(F)  Of  the  Intention  to  commit  some  Felony. 

^HE  indictment  must  allege,  and  the  verdict  find,  an  inten-  i)yer,  99. 

tion  to  commit  some  felony,  though  it  be  not  necessary  that  pi.  5s.  Daiis. 
a  felony  be  actually  committed;  for  if  it  appear  that  there  was  ^'  5 Inst. 65. 
cSily  an  intention  to  commit  a  trespass,  there  can  be  no  burglary ;  h!^&%384. 
but  it  seems  that  an  intention  to  commit  a  rape,  or  such  other  Crom.52. ' 
crime,  which  was  a  trespass  only  at  law,  and  is  made  felony  by  eorU.  Dalt. 
statute,  will  make  a  man  guilty  of  burglary,  as  much  as  if  such  ^  ^'  ^  Hawk.' 
offence  were  a  felony  at  common  law ;  because,  wherever  a  sta-  * '^^^  ^    ' 
tute  makes  any  offence  felony,  it  incidentally  gives  it  all  the  pro- 
perties of  a  felony  at  common  law, 

{The  intent  laid  must  be  proved  in  evidence.    Where  the  Rex  v. 
intent  laid  was  to  kill  a  horse,  and  the  intent  proved  was  merely  Dobbs^  s  East*^ 
to  lame  him,  to  prevent  him  running  a  race,  the  variance  was  P-&5i^# 
fiital. 

Where  the  intent  laid  was  to  steal,  and  the  defendant  was  Rexv.Brice; 
discovered  in  the  chimney  of  a  shop  in  the  night  time,  and  the  Huss.  &  Ry 
jury  found  him  guilty  of  burglary  with  intent  to  steal,  the  evi*  ^^* 
dence  was  held  to  warrant  the  conviction.     If  the  intent  is  doubtf- 
ful,  it  may  be  laid  in  different  ways.|| 

(Gf)  How  this  Offence  is  punished. 

n^HIS  offence  has  been  punished,  like  all  other  felonies,  by 
hanging,  since  the  following  statutes,  which  oust  the  of* 
fenders  of  the  benefit  of  their  clergy.     For,  ^ 

By  1  £d.  6.  c  12.  $  10.  the  principal  is  excluded  in  all  cases  1  Ed.  6.  c.  is. 
except  that  of  challenging  more  than  twenty,  if  any  body  be  m  f  JJ-  ^^^ 
the  house  at  the  time  of  breaking,  and  thereby  put  m  fear,  4^.      6.3571  S9. 

&c.  and  the  authorities  tiiere  cited. 

Also  the  principal  in  every  burglary,  whether  any  person  were 
in  the  house  at  the  time  or  not,  is  excluded  from  his  clergy  by 
1 8  EHz,  g.  7«i  upon  ft  conviction  by  verdict,  outlawry,  or  cop- 
fession. 
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8  Ik  4  W.ft  M.  '  Also  by  S  &  4  W.  &  M.  c.  9.  every  person  who  shaU  comisely 
^'ir'  'l^^'^®  bi>'^>  ^^  command  any  person  to  commit  any  burglary,  being 
c27^the  three  ^^cc^of  convicted  or  attainted,  or  being  indicted,  and  standing 
alx>ve  statutes  mute,  or  challenging  peremptorily  above  twenty,  shall  not  have 
are  repealed;  his  clergy;  and  by  this  statute  principals  in  burglary  standing 
and  by  the  mute,  or  challenging  peremptorily  more  than  twenty,  are  ousted 
ST^ulbpro.    Of  their  Clergy. 

vision  of  3  &  4  Will,  is  extended  to  all  olfences  then  or  thereafter  to  be  ezduded  frmn  deigr; 
and  by  7  &  8  G.  4.  c.  S8.  }  6.  benefit  of  clergy  k  abolished ;  and  by  7  &  8  G.  4.  c  S9.  §  11.  k 
is  enacted,  that  every  person  convicted  of  burglary  shall  suflfer  death  as  a  feloo.|| 

10&  11  W.3.       [By  I0&  11  W.d.  c.2d.  $2.  the  prosecutor  of  a  burglar  to 

ttP  ^^n^  k'  conviction  is  entitled  to  a  certificate,  which  may  be  once  assigned, 

7  &  8^  4  ^^^  which  discharges  him  or  his  assignee  from  all  parish  and  ward 

c.  S7.  this  sta^  offices.     The  5  Ann.  c  31.  hath  added  a  reward  of  iOL^  and  an 

tute  is  re-  accomplice  being  out  of  prison,  discovering  two  or  more  fdons, 

P^^^>  r*^  ^^  entitled  to  the  like  reward  and  a  pardon.    And  by  the  last  act, 

c  99  ^^54  if'  ^^  receivers  of  the  goods  stolen,  and  receivers  of  the  burglars, 

any  person  Are  declared  accessories,  and  excluded  from  their  cler^.   And  if 

shall  receive  the  principals  cannot  be  taken,  they  may  be  tried  as  Iot  a  misde- 

any  propcrtv  meanor.     By  10  G.  3.  c.  48.  (a),  the  receivers  of  stolen  jewds, 

steaHne  where-  S^'^*  ^^  silver  plate,  watches,  where  the  stealing  shall  be  acoom- 

of  is  felony,  panied  with  a  bui^lary,  or  robbinjz  on  the  highway,  shall  be 

knowing  the  triable  as  well  before  conviction  of  the  principal,  whether  he 

same  to  have  gj^^H  \^  j^  or  out  of  custody,  as  after,  and  be  transported  for 

nTously  stolen  fourteen  years.     By  23  G.  3.  c  88.,  every  person  i^prehended 

the  receiver  '  having  upon  him  any  implement  of  house-breaking,  with  intent 

shall  be  guilty  feloniously  to  break  and  enter  into  any  dwelling*house,  ware- 

o((e\imy^&nd  Jiouse,   coach-house,  stable,  or  out-house,  shall  be  deemed  a 

^^ted  and         ^^ff^^^  ^^^  ^^^"^  1 7  G.  2,  c.  5.] 

convicted  as  accessory  after  the  (act,  or  for  a  substantive  felony;  and  in  the  latter  case^  whedicr 
the  principal  shall  or  shall  not  have  been  previouslv  convicted,  or  shall  or  shall  not  be  amenahlf 
to  justice,  and  the  receiver  being  convicted  shall  be  transpor^le  for  not  more  than  fourteen 
^ears  nor  less  than  seven,  or  may  be  imprisoned  for  not  more  than  three  years.| 
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Moor,  583.       A  BY-LAW  is  a  private  law  made  by  those  who  are  duly 
5  Co.  62.  ^^  authorized  (a)  thereunto  by  charter,  prescription  (6),  or  cus- 

^e  word  6^  tom  (c),  for  the  conservation  of  order  and  good  government 
^bjTsoinc^from  within  some  particular  place  or  jurisdiction,  (cf) 
%apoSt  bups,  baph  S.  byr,  I.,  a  town  or  borouffh,  and  la  a,  S.  law.  By  others  from  by,  8.  faq;, 
denoting  private,  and  lasa.]  (a)  A  power  of  making  by-laws  is  included  in  the  very  act  of 
incorporating,  and  incident  to  every  corporation  aggregate^  without  ei^press  words  in  the 
charter :  all  by-laws  must  ever  be  subject  and  squared  to  the  rule  of  the  general  law  of  the 
realm,  as  subordinate  to  it.^  Hob.  211.  [Where  the  power  of  making  by-biws  is  by  charter 
g;lven  to  a  select  body,  they  do  not  represent  the  whole  community^  and  therefore  cannot 
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aottiiie  to  tfaemfdrei  what  belongs  to  the  body  at  large.  But  where  the  power  is  in  the  body 
at  larae,  they  may  delegate  their  right  to  a  select  body,  who  thus  become  the  representatiTeof 
the  whole  community.  3  Burr,  i  857.  But  where  a  power  is  given  by  charter  to  a  select  number  to 
make  by-laws  m  the  giead,for^  and  in  the  name  oftkewhcie^  and  a  by-law  is  returned  as  made  by 
-the  body  at  lai]p:e>  such  by-law  may  be  sood ;  for  it  may  have  been  made  by  the  select  body  acting 
in  the  name  ofthe  whole,  and  if  found  to  be  made  m  due  manner^  it  shall  be  so  intended.  1  Burr. 
UO,  13  U]  ySee  R.  T.  Westwood,  4  Barn.  &  C.  78 1  .|l  [b)  By  the  1 9  H.  7.  c.  7.  it  is  enacted,  that 
no  ordinance  shall  be  made  in  diminution,  or  to  the  disinheritance  of  the  prerogative  of  the  king^ 
nor  against  the  common  profit  of  the  people,  unless  they  are  exaniinea  and  approved  by  the 
cliancellor,  treasurer  of  Bn^iand,  chief  justices  of  either  bench,  or  three  of  them,  or  both  jus- 
tibes  of  assise  in  their  circuit,  where  the  ordinance  is,  Ac,  nor  shall  restrain  any  to  sue  to  the 
king  against  such  ordinances.  (This  statute  extends  only  to  guilds,  fraternities,  &c.,  not  to 
cities^  boraiwhs^  &e.  Per  Att.  Qmo  W.  44«  And  if  lawful  and  reasonable  the  by-law  will  be 
good,  though  not  confirmed  or  allowed  according  to  thb  statute.]  Roll.  Abr.  365.  5  Co.  e^. 
Comb.  SSS.  (c)  Where  a  by-law,  founded  on  a  particular  custom  before  allowed,  and  become 
part  ofthe  common  law,  shall  be  operative  by  the  custom,  though  otherwise  it  would  be  void. 
IW  head  of  CuMtomM^  and  Raym.  S94.  Carter,  68.114.  Bridgm.  140.  Browni  177, 178. 
Skin*  375.  {d)  The  inhabitants  of  a  town,  without  any  custom,  may  make  by-laws  for  the 
jrepmr  of  their  church,  huhways,  or  such  other  thing  as  u  for  the  public  good;  and  in  such 
case  the  greater  part  without  any  custom  shall  bind  all.  5  Co.  65.  Moo.  579.  Brownl.  S88. 
Hob.  91 S.  Moo.  194.  Of  by*iaw8  fbr  the  better  regulation  of  commons,  tide  bead  Common^ 
and  Roll.  Abr.  365.   Leon.  190.   Andr.  234.    3  Leon.  3%.  S64.   Dais.  95.   Palm.  396. 

[The  vatidity  of  a  by-law  cannot  be  questioned  in  a  summary  9  Burr.  777. 
way  upon  motion,  on  the  return  to  a  habeas  corpus  cum  causa, 
from  any  other  corporation  but  that  of  London ;  but  the  plaintiff 
must  begin  de  naoo,  and  declare  over  again  in  the  superior  court 
The  reason  of  this  distinction  between  the  city  of  London  (a)  (a)  Per  Den- 
and  all  other  cities  and  corporations,  may  pecbaps  arise  from  ^^  ^*  ^^- 
particular  methods  of  recovery  being  established  and  allowed  by 
the  customs  ofLondanj  which  cannot  be  pursued  in  the  superior 
courts ;  so  that  the  shewing  that  to  be  the  cause,  is  a  good  cause 
of  detainer;  ibr  upon  these  writs  o(  habeas  corpus,  the  person  to 
whom  they  are  directed  must  shew  a  good  cause  of  detainer : 
and  if  the  superior  courts  cannot  proceed,  as  the  customs  of 
London  authorize  their  courts  to  proceed,  it  is  a  good  cause  of 
detaine)*;  therefore  the  superior  court  will  there  enter  into  the 
validity  of  the  by-law,  to  see  whether  that  be  the  case  or  not; 
and  if  the  by-law  appears  to  be  bad,  the  party  shall  be  dis- 
charged, as  being  detained  without  cause.] 

As  every  by-law  must  be  reasonable  in  itself,  and  agreeable  to  8  Co.  ise. 
the  general  laws  of  the  realm,  and  be  framed  so  as  to  advance  ^^  ^  f^  ^ 
the  benefit  of  that  place  where  it  is  made  to  operate,  I  shall  g^^  by^U 
therefore  consider,  —  C.  J.  that 

ever}' by-law, 

(A)  Such  By-Laws  as  relate  to  the  appointing  and  teneatVth^ 

electing  of  Members  of  a  Corporation.  corporation  is 

Of  t  advanced,  is 

(B)  Such  as  are  made  in  Restraint  of  Trade.  for  that  reason 

(C)  Such  as  are  made  to  prevent  Nuisances.  common  be- 

(D)  Such  as  affect  Strangers.  uue  toucS- 

(E)  Such  as  in  the  Frame  and  Make  of  them  are  void,  ^jjiw^"^^ 

by  ordaining  a  Method  of  enforcing  Obedience  Carth.  489. 
to  them  contrary  to  Law.  Jjjj  J®^* 

by-laws,  according  to  Mr.  Just.  Wiimoi,  is  the  intention  of  the  crown  in  granting  the  charter, 

3  F  2  and 
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ttid  tii€  Bppttml  9000  of  the  cofpofBDOii*  8  Burr*  1898«  Pflfhsps  nM  cnlcnont  utt  not  1 
cicndy  marked  out  mid  esplkii  bj  eitber  of  tliow  aotkorities.— It  u  not  neoeiiMyno  let  out 
in  the  preamble  all  the  ranons  of  the  by4aw.  5  Burr.  1524  J  |A  by48w  impoMog  a  fine  for 
not  attendu^  courts  is  a  good  bjMaw.  7  Bam.  &  C.  858.  But  a  byAaw  that  every  Ireenaii 
of  a  coropaay  should  na^  ei^ht  shillings,  and  every  journeyman  four  shillings  yearly,  and  eteiy 
pefwnxefiiiinc  shouki  forfeit  twice  the  sum,  was  bed,  inasmuch  as  it  did  not  appear  chat  amr 
ruhtibl  expendifiun  of  the  ooapany  required  such  a  ceoCribQtioii.  HkL  Std  vide  Innfaolders 
lWils.981.   Ford's MSS.  voL 5 j 


(A)  Such  By-Laws  as  relate  to  the  af^ointiiig  and 
electing  Members  of  a  Corporation. 

ride  head  of  JF  there  be  a  corporation  made  and  incorporated  by  the  name 
CbifwraiMMtf.  ^  o[  mi^for  €md  camrnonalty^  and  by  the  charter  the  mayor  be 
4Ca78^eiik.  appointed  to  be  chosen  by  the  Goramonaky,  and  in  the  said 
n  Scnu  5h!  cnarter  there  be  a  power  given  to  them  to  make  by*laws  for  the 
S. P.  3  Burr.*  better  order  and  government  of  the  said  corporation  (a),  they 
1839.  S.  P.  may  make  a  by-law,  that  a  select  namber  of  the  commonalty 
But  a  ^y^  shall  be  chosen,  by  whom  the  mayor  shall  be  chosen,  for  avoid* 
3nIS*int^  ance  of  popular  confusion. 

part  of  the  electorsi  neither  can  it  narrow  the  description  of  persons  eligible^  or  superadd  a  qua- 
lification not  required  hy  the  charter.  Rex  y.  Spencer,  3  Burr.  1897.  See,  too,  4  Burr.  SS04.] 
(a)  But  where  members  of  pailiament  are  to  be  chosen  by  all  the  commoDaltjr,  the  election 
cannot  by  a  by4aw  be  given  to  a  select  anmber ;  for  free  elections  for  members  of  paHiament 
are  pro  bouopubUco;  and  this  is  not  to  be  compared  to  the  case  of  electioas  of  mayors,  Ac 
4  Inst.  48,  49. 

The  King  v.  |  And  where  the  charter  gave  the  right  of  dectiag  alderoMK 

^*^B  ^  t'  to  the  mayor  and  burgesses  at  large  from  themselves,  a  by  Jaw 

and  sm'  ^  *  ^^  ^^^^  reasonable  and  valid,  which  restrained  the  election  to 
isEastR.367.  the  mayor  and  certain  of  the  burgesses  of  the  town,  viz.  the 
s  East,  70.       recorder,  aldermen,  coroners,  commcm  counctlmen,  and  such  of 

the  burgesses  of  the  town  as  bad  served  the  office  of  chamberlain 

or   sheriff  of  the  town,  and  called  the  Uvery  or  dothwg  bur^ 

gesses  for  the  time  being,  or  so  many  of  them  as  should  be  duly 

assembled  together  for  that  fmrpose,  whereof  the  m^ror  was  tm 

be  one  or  the  major  part  of  than ;  (or  the  body  at  large  had  a 

right  thus  to  dele^gnite  the  elective  function  to  a  select  part  of 

themselvesi  upon  Uie  principle  of  avoiding  papular  conAision. 

Rex  V.  West«        And  so  also  where,  by  the  charter,  the  power  of  dedng  bur- 

&^*78?1b°*  ^*®*  ^^  vested  in  the  mayor  and  burgesses,  and  the  corpora- 

Moiroyd  an/    ^^°  ^^  ^^8^  made  a  by-law,  vesting  the  right  in  the  mayor  and 

Liuledaie  Js.     Common  council  (the  common  council  consisting  of  the  bailil& 

^t^^J.disi.   and  aldermen  chosen  out  of  the  burgesses);  it  was  held,  that 

dtt^omE*^'      the  by-law  was  good,  the  buigMses  at  larae  beinff  represented 

by  the  common  council,  who  were  electea  from  uiem,  and  00 
integral  part  of  the  corporation,  being  thus  excluded. 
fiexT.Gine-         But  a  corporation  cannot,  iiiake  aby4aw  conlrary  to  their 
ver,  6  Term  R.  constitution ;  therefore^  where  a  charter  directed  the  eleotion  of 
'^^^'  senior  bailiff  to  be  made  by  a  majority  of  a  select  body,  a  by- 

law, giving  a  casting  voice  to  the  presioing  officer,  in  case  of  an 
equality  of  votesi  was  held  to  be  bad. 

The 
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The  power  to  make  by-kws  being  incidental  to  the  whole  Rex  t.  West- 
bbdy  of  every  corporation,  where  the  charter  expressly  gave  to  wood,  M 
a  select  body  the  power   to    make  by-laws  for  the  rule  and  '"f"^ 
government,  ^c,  of  the  burgesses,  artificers,  4*^.,  this  was  held 
not  to  exclude  the  body  at  large   from   making  by-laws   on 
matters  not  included ;  as,  for  instance,  the  by*law  above  men- 
tioned,  restraining  the  power  of  election. | 

If  a  by-law  is  made  by  the  company  of  vintners  in  ZtondSMi,  Raym.  446. 
that  every  freeman  of  the  said  company  who  shall  be  chosen  and  Tavernier'i 
admitted  to  be  a  liveryman,  shall  pay  31/.  ISs.  4^.,  4^c^  this  is  a  ^'  a^' 
good  by-law ;  for  this  being  a  degree  of  pre-eminence  to  which  law  by  the 
men  of  substance  only  are  raised ;  and  there  bring  a  necessity  company  of 
for  money  to  support  the  honour  and  reputation  of  the  company,  '^"^'^"?{"^I 
were  the  sum  more  or  less,  it  could  not  make  the  by-law  void,  fvery'one 
while  it  binds  only  the  members  of  the  corporation  ;  for  when  a  chosen  stew- 
man  doth  agree  to  be  of  a  company,  he  doth  thereby  submit  ard  shall  forfeit 

himself  to  the  laws  thereof.  *?t?"  ^^f^^ 

of  hts  taking 

upon  him  the  office,  held  ffood.    2  Lev.  259.     Fide  Lutw.  402.    ||So  also  a  by-law,  that  if  any 

person  chosen  to  be  a  warden  of  a  company  should  refuse  to  accept  the  office,  he  should  forfeit 

to  the  com{)any  6/.  15«.  4ef.,  was  held  good,  since  the  words  tmypenon  would  apply  only  to 

persons  eligibte  under  the  charter,    ^faster,  &c.  pf  Tobaoeo  Pipe-i^aken'  Company  v.  Wood- 

rofEd,  7  Bam.  &  C.  83S.|| 

A  by-law  made  in  Ixmdon,  that  no  freeman  chosen  sherifl^  Balk.  142.  pl.i. 
^c,  shall  be  excused,  unless  he  voluntarily  swear  he  is  not  worth  Ld-Raym.496 
10,000/.,  and  bring  six  other  citizens  to  vouch  in  like  manner,  |i«'iiL^g^ 
on  their  oaths,  that  they  believe  it  to  be  true;  and  if  he  openly  Carth.  480*    * 
refuse  to  take  the  office,  then  to  forfeit  the  sum  of  500/.;  viz.  8. Cat  larga, 
400/.  to  the  city,  and  100/.  to  the  next  man  that  shall  hold  the  •^  iefotal 
office;  held  a  good  by-law.  (a)  S^eS^toit 

5  Mod.  438.  440.  S.  C.  (a)  That  every  common-councilDian  who  resigns  his  office,  shall 
ferfieit  10/.,  a  good  by-law.  Lutw.  40S.  405.  (k)  Of  a  company  to  elect  upon  their  livery 
suck  and  so  many  of  thebr  members  as  should  seem  most  meet  and  convenient  to  thera^ 
on  paip  to  forfeit  25L  on  refusal  to  accept  or  to  pay  the  admistion-fee,  if  a  good  by-Iaw« 
1  Burr.  359. 

[Where  a  corporation  having  right  to  make  by-laws  to  govern  Mayor,  &c,  of 
the  inhabitants,  and  to  make  secondaiy  burgesses  out  of  the  in-  Wokingham  ▼• 
habitants,  and  capital  burgesses  out  of  the  secondary  burgesses,  !?^°*^55^^' 
made  a  by-law,  that  every  inhabitant  chosen  a  burgess,  and  ^^f'        ^' 
refusing  to  serve,  should  forfeit,  <$ic«  /  this  was  holden  to  be  a 
good. by-law;   though   as  framed,  it  could  i^£fect  only  aa  in- 
habitant refusing  to  be  a  secondary  burgess,  not  a  secondary 
burffess  rrfusing  to  be  a  capital  burgess. 

Where  the  tide  to  the  freedom  m  a  borough  as  given  by  the  j^ex  v.  Breton 
constitution  of  the  crown  was  by  birth,  servitude,  or  election,  a  4  Buir.ssao.' 
by-law  that  any  person  (not  so  entitl^)  should  be  admitted  to 
the  freedom  of  the  borough,  upon  payment  of  the  sum  of  ten 
pounds,  was  holden  bad. 

Wfaene  the  mode  of  electing  offioers  is  not  particularly  pointed  Newling  v. 
out  by  charter  or  prescription,  the  corporation  may  from  time  to  3?"^''\>  ,^0 
time  make  by-laws  to  regulate  their  elections.] 

(Where  a  by-law  of  a  corporation  directed  that,  upon  the  Rexv.BailMs 
happening  of  any  vacancy  in  the  number  of  twenty-four  common  jf  ?^J*,  ®""*' 

3  F  3  council,  *^'^^*- 


906  BY-LAWS. 

council,  such  vacancies  should  be  filled  bv  the  freemen  inhaUdng 
the  town,  and  that  a  court  should  be  holden  once  in  every  year, 
at  which  it  should  be  lawful  for  the  bailiffs  to  admit  to  the  free- 
dom of  the  town  such  persons  as  had  been  resident  therein  for 
one  whole  year ;  it  was  held,  that  this  by-law  did  not  give  to 
every  person,  who  had  been  so  resident  for  that  period,  an 
absolute  right  to  be  admitted  to  the  freedom  of  the  borough, 
and  the  court  refused  a  mandamus  to  the  bailifi  to  admit  such  a 
Rex  V.  BailifTd  person ;  and  they  also  refused  such  a  mandamus  to  a  resident, 
A  d^a'i^"^"'  though  he  had  been  fined  for  carrying  on  trade  within  the  town, 

without  being  admitted  to  the  freedom ;  the  court  considering 
the  words  <<  it  shall  and  may  be  lawful  to  admit,''  4^^  as  not 
obligatory  on  the  corporation.! 

(B)  Such  as  are  made  in  Restraint  of  Trade. 

RolLAbr.S64.  A  ^^^  corporation  not  having  any  prescription  to  appro- 
Hob,  si  i.  si  3!  priate  to  themselves  (a),  and  exclude  others,  cannot  make  a 
Norrituid  by-law  to  exclude  all  persons  from  usins  an  art  or  trade  in 
t  ^6  S*C  ^^^^  U>v/n  to  which  they  were  not  apprentices  in  the  same  town, 
yiof^^  869.    '  though  they  have  served  as  apprentices  to  it  in  another  place. 

{a\  But  a  by-law  founded  upon  prescription  or  cuttom»  may  restrun  a  man  from  the  exereiw 
or^  hit  lawful  trade  in  a  (Mirticular  place.  Lutw.  564.  Outer,  S6. 1 14.  But  a  bT4a#  ahall 
not  be  carried  fiuther  than  the  prescription  warrants.  Vide  Raym.  S94.  9  firowiu.  1 78.  iss. 
Bridg.  140.  A  by-law  founded  on  the  custom  of  London  that  no  person  not  being  free  of  the 
dty  of  London  shall  keep  any  shop,  or  use  any  trade  within  the  dty,  resolved  goiod  in  Wi^ 
goner's  case.  8  Co.  199. ;  and  so  the  practice  hat  been  to  this  day.— -So  where  the  corpo- 
ration of  weavers  claimed  by  custom  that  none  shall  intermeddle  with  their  art  within  Lotkn 
and  Shfulkwmrk  but  those  of  their  guild  or  fraternity,  held  good.   Cro.  £liz.  80S. 

Hob.  311.  Therefore,  if  a  corporation  make  a  bye-law,  that  no  one  shall 

Norris  v.  yge  the  art  of  weaving  within  the  corporation  who  has  not  served 

'Wc^wof  ^  seven  years  as  an  apprentice  there,  or  who  has  not  exercised  that 
Newbery's  trade  there  for  five  years  before  the  making  of  the  by*hiw  (i), 
case.  Hut.  6.  nor  unless  he  be  allowed  and  approved  of  by  the  wardens  of  the 
®-  ^'f^^^»  company,  this  is  a  void  by-law ;  for  any  person  may  hiwfhily 
Browni.  49.  ^<^lIow  what  trade  he  pleases,  and  where  be  pleases,  unless  pro- 
8.C.  (6)  If  the  hibited  by  the  general  law  of  the  land. 

king  creates  a  corporation,  and  bj^  the  same  charter  grants  to  the  members  that  none  shall  use 
a  trade  within  the  said  corporation  but  such  as  shall  be  approved  by  them,  or  any  two  of 
them,  this  mnt  is  void,  being  affninst  the  liberty  of  the  suliject,  and  tending  to  a  monopoly, 
and  what  the  king  cannot  immecuately  do  cannot  be  done  by  any  derivati?e  authority  frooi 
hun.    Godb.S5S.   Ltitw.564. 

1 1  Co.  53, 54.  So  where  the  G>rporation  of  Taylors  in  Ipswich  made  a  by-r 
J^Xi^^^  ^^  '^^'  ^^^  ^^^^  should  exercise  the  trade  of  a  tidlor  in  Ipsmch  {c\ 
aSjudgedT^  9^'  ^^^  fi*^^  oUocatus  per  legate  warranhan  vel  authoritatem 
Ro1i!r. 4, 5.  datam  by  the  said  corporation,  or  three  of  the  masters  and 
S.C.  adjudged,  wardens ;  nor  should  set  up  any  shop  for  this  art,  nor  exercise 
8  ^^^^doed  ^^  ^^^  ^^  presented  themselves  to  the  master,  4^.,  or  three  oi 
Roll.  Abr.  364*  ^^^9  ^^  proved  that  they  had  served  in  this  trade  as  apprentices 
365.  S.  C.      'for  seven  years. 

adjudged.  [But  a  by-law  that  every  candidate  for  the  freedom  of  a  ci^  shall  be  called  at  thre^ 
iereral  meetings  of  the  mayor,  &c.  and  approved  of  by  the  majority,  nath  been  holden  good, 
as  proriding  a  method  for  previously  examining  into  the  right  of  those  who  claim  to  he  made 
free. .  Green  ▼.  Mayor  of  Durhani,  1  Bnrr.  131.]    (c)  That  if  a  servant  makes  clodies  for  .his 
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matter,  mistreit,  or  their  children,  thit  it  not  exercidng  the  trade  of,  &e. ;  but  for  this,  Me 
Roll.R,4.  llCo.54.  Hob.911.  Godb.S55.  Bridg.141.  8 Co.  1 29. ;  and  vid^ stat.  5 Eliz. 
c.  4.,  and  98  H.  8.  c.  5.,  that  no  apprentice  or  journeyman  shall  by  oath  or  bond  be  compelled 
not  to  keep  any  shop,  &c,  without  licence  of  the  master. 

So  where  the  town  of  Bedford  made  a  by-law,  that  none,  ex-  Lutw.  562. 
cept  freemen,  should  exercise  any  art,  trade,  or  mystery,  within  Mayor  of 
the  corporation,  this,  not  being  founded  on  any  custom  they  had  p    '^^  jV, 
of  excluding  foreigners,  was  holden  void.  Sro'too*^^' 

R.  269. ' 

If  the  Merchant  Tailors  of  Zomfofi,  by  virtue  of  their  chai*ter,  Roll.Abr.564 

make  a  by-law,  that  no   merchant  shall  put   his  cloth  to  be  Moor,  576, 

dressed  but  at  a  cloth-worker's  of  their  company,  this  is  a  void  577,  &c.  591. 

by-law ;  for  it  is  against  reason  and  the  general  liberty  of  the  P'^fj '  ***" 

subject,  to  be  restrained  from  putting  his  work  to  whom  he  b^eenDave^ 

pleases.  nant  and 

Hardis.    2  Inst.  47.  S.  C.    11  Co.  85.  S.  C.  cited.   Carth.  1 1 6.  S.  C.  dtcd. 

So  a  by-law  in  London^  that  none  shall  bring  any  sand,  nor  Oodb.  106, 
sell  nor  use  any  within  the  city  or  suburbs,  but  only  that  which  ^'  "^ooa^* 
is  taken  out  of  the  rivers  Thames,  &c.  is  void,  because  it  is  against  g^  c!'ated, 
reason  that  a  freeman  should  be  restrained  from  merchandizing 
and  selling ;  and  this  may  concern  the  inheritance  of  some  who 
mav  have  sands  in  their  land. 

If  the  city  of  London  make  a  by-law,  that  no  person  shall  5  f^^^  104, 
follow  the  profession  of  a  dancing-master  within  the  citVf  who  is  The  Chamber- 
not  free  of  the  Company  of  Musicians,  this  is  a  void  by-law,  lain  of  London 
for  if  he  free  of  any  other  company  it  is  sufficient ;  and  the  ^^JuS'"''' 
obliging  a  man  to  be  free  of  a  particular  company,  when  he  Coml^s??. 
has  no  remedy  to  compel  that  company  to  admit  him,  is  creating  S.C.(a)Under 
a  kind  of  monopoly  in  such  company,  and  putting  a  certain  ^  general 
number  of  men  under  the  final  jurisdiction  and  power  ofP^j^^?^* 

others.  out  any  parti- 

cular custom,  a  by-law  cannot  be  made  to  restrain  trade ;  therefore  a  by-law,  that  no  freeman 
of  the  dty  of  London  shall  exercise  the  trade  of  a  butcher  without  beine  free  of  the  butchers' 
companv,  adjudged  void.  Harrison  v.  Groodman,  1  Burr.  12.  HeskeUi  v.  Braddock,  5  Burr. 
1847.  IJAnd  a  by-law  that  no  person  not  being  free  of  the  Pewterers'  Company,  shall  exercise 
the  trade  of  a  pewterer  within  the  city  of  London^  is  void,  without  proof  ofa  special  custom  to 
support  it.  Chamberlain  of  London  v.  Compton,  7  Dow.  &  Ry.  597.;  and  see  Clark  v.  Le 
Cren,  9  Barn.  &  C.  59.  The  eustom  must  correspond  with  the  by-law.  See  Clark  v.  Denton, 
1  Bam.  &  Adol.  9S.|  But  Me  Rex  v.  Harrison,  T.  S  G.  3.  3  Burr.  1394.,  and  1  H.  Black.  R. 
379.,  where  a  by-law  that  butchers  not  free  should  take  up  their  freedom  in  the  Butchers' 
Company,  and  no  butcher  be  admitted  to  the  freedom  of  the  city  in  any  other  company ;  and 
all  butchers  not  free  of  the  city,  and  entitled  to  their  freedom  of  another  company,  should  be 
made  free  of  the  Butchers'  Companv,  on  paying  the  usual  fees  and  fine,  was  adjudged  good« 
[And  a  by4aw  that  no  stranger  snail  use  a  particidar  trade  within  a  city,  is  good  if  founded 
upon  a  custom.  Woolley  v.  Idle,  4  Burr.  1951.  Bodwic  ▼.  Fennd,  1  Wils.  233.  Secui^  if 
there  be  no  such  precedent  custom.  1  P.  Wms.  184.  But  general  customs  in  md  and  support 
of  by-laws  may  include  new  things  and  objects  which  have  not  existed  beyond  the  time  of 
memory,  if  they  are  within  the  reason  of  such  customs.  1  Ld.  Ra^.499.]  (a)  A  by-law  made 
by  the  merchant-adventurers  that  no  man  should  buy  or  sell  at  (our  fiurs  within  such  a  prince's 
dominions  without  first  compounding  with  them  and  paying  a  fine,  was  made  void  by  tne  stat. 
19  H.  7.  c.  6.,  betause  it  was  an  infringement  of  the  liberties  of  all  others  not  being  fi^  of  that 
company.    Roll.  Abr.  ZG3, 

But  if  an  ordinance  be  made  in  London  by  the  common-  5  Co.  69. 

council,  (who  have  power  by  custom,  which  is  amonff  other  ChamberUun 

customs  confirmed  by  act  of  parliament  by  general  woros,)  that  of  I-ondon's 
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ported. 


Palm.  305. 
per  cur. 


Lev.  229.  ad- 
judged. 


Rex  V.  Sur- 
geons* Com- 
pany, 2  Burr. 
892. 


Rex  Y.  CoBfr- 
psny  of 
Coopen  of 
Newcastle, 
7  Term  R.i43. 

l\it  King  V. 
Tappenden, 
d£o8tR.  186. 


if  any  freeman,  citizen,  or  stranger  within  the  city,  shall  pot  any 
'  broad-cloth  to  sale  within  the  city  of  London^  before  it  be 
brought  to  Blackvoell'hcdl  to  be  viewed  and  searched,  so  that  it 
may  appear  to  be  saleable;  and  that  hallage  be  paid  for  it, 
scilicet^  one  penny  for  every  cloth,  that  he  shall  forfeit  for  every 
cloth  6s.  Sd. ;  this  is  a  good  ordinance,  as  well  to  bind  strangers 
as  freemen ;  because  it  is  made  to  prevent  fraud  and  fidsi^  in 
cloth,  and  for  the  better  execution  of  the  statutes  without  deceit; 
and  the  one  penny  for  hallage  is  but  a  reasonable  recompense  or 
charge,  for  the  benefit  which  the  subject  hath  by  it. 

If  m  London  there  is  an  act  of  common-council  made,  that  the 
bricklayers  shall  not  plaister  with  lime  and  hair,  but  with  lime 
and  sand  only,  and  that  plalstering  with  lime  and  hair  shall 
belong  to  the  plaisterers,  under  the  penalty  o(  4*^.  (admitting 
this  before  to  have  been  part  of  the  trade  of  a  bricklayer)  the 
by-law  is  void;  for  though  they  have  regimen  personarum  in 
their  manufactures,  yet  this  power  extends  only  to  their  de- 
meanour in  their  trade,  and  not  to  annex  that  to  one  trade  which 
before  belonged  to  another. 

But  if  a  by-law  is  made  by  the  Corporation  of  Throwsters 
in  London^  that  none  shall  have  above  such  a  number  of  spindles 
in  one  week,  this  is  a  good  by-law,  for  it  is  not  in  restraint  of 
trade,  but  to  make  a  more  equal  distribution  of  it 

[A  by-law  of  the  Surgeons'  Company  in  Londonj  **  That  no 
**  member  should  take  an  apprentice  who  does  not  understand 
<*  the  Latin  tongue,  his  ability  wherein  should  be  tried  by  the 
'<  governors,  or  one  of  them,  before  his  being  bound,**  adjudged 
goSj.] 

{But  a  by-law  of  a  company  in  a  corporation  restraining  the 
number  of  apprentices  to  be  taken  by  any  of  Its  members,  was 
held  void  as  in  restraint  of  trade. 


Rex  V.  Mar- 
shal, 2  Term 
R.2. 


Harrison  Y. 
WUliami, 


Where  the  Company  of  Free  Fishermen  and  dredgennen  of 
the  manor  and  hundred  of  Faverskam  in  the  county  of  Keni^ 
claimed  in  a  return  to  a  mandamus  a  right  by  immemorial  custom 
to  make  by-laws  for  reasonably  restraining  and  regulating  the 
number  of  persons  to  be  taken  apprentices  by  any  freeman,  and 
in  virtue  of  such  custom,  made  a  by-law  that  no  tenant  of  the 
manor  should  take  any  apprentice  other  than  his  own  son  or  the 
son  of  his  wife  by  any  former  husband,  or  other  than  the  son  of 
any  other  tenant,  or  of  his  wife  by  any  farmer  bosband ;  the 
court  did  not  decide  on  the  validity  of  such  a  custom,  bot  held 
the  by-law  bad,  as  being  inconsistent  with  il^  since  it  did  not 
merely  abridge  the  oumber  of  apprentices,  but  altered  the  quali- 
fication of  the  persons  to  be  taken.  | 

[A  by-law  requiring  the  indentures  of  apprenticeflSifa)  of  such 
as  are  bound  apprentices  to  freemen  to  be  enrolled  within  four 
months  from  the  date,  in  order  to  entitle  them  to  their  fi-eedom^ 
seemeth  to  be  good.] 

Uln  an  action  for  breach  of  a  by-law  restraining  non-freemen 
(fom  exercising  trades  within  the  limits  of  a  corporate  ci^,  the 

court 
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court  will  compel  the  corporation  to  allow  the  defendant  to  ^  Barn.  8c  C. 
inspect  the  by-law  in  the  corporation  books.  ||  ^^*' 

(C)  Such  as  are  made  to  prevent  Nuisances. 

TT  seems  clearly  agreed,  that  wherever  any  trade  by  its  ex*  ]^y,Q.  ^m. 
crescence  tends  to  a  nuisance,  and  thereby  proves  of  public  &c.  328.  ad- 
incpnvenience,  it  may  be  restrained  by  a  by-law ;  therefore  if  the  judged  be- 
mayor,  S^c.  o{  London^  having  tinae  out  of  mind  had  the  right  to  '^j^y   ^^^ 
order  and  dispose  of  cars,  4*^.,  to  the  end  the  streets  may  not  be  9^4.  s.C  ad*' 

Eestered  with  cars,  4^.,  make  a  by-law,  that  but  420,  4^.  shall  jud^d.  -Keb. 
e  permitted  to  work  for  hire  within  the  city  and  the  liberties  ^f^*  ^^^* 
thereof,  and  that  the  president,  Sfc,  o(Ckrisfs  Hoq)iial  shall  have  g^Sb^sr  SP 
the  regulation  thereof;  and  that  205.  admittance^  and  17&  and  adjudged  be- ' 
4d  yearly,  shall  be  paid,  4"^.  to  the  use  of  the  poor  of  the  said  tween  Player 
hospital ;  this  quoad  the  fine  and  rent  is  void  {a\  but  in  all  things  *i?<i  Jenkias. 
else  a  good  by-law,  because  a  multitude  of  cars,  by  the  stoppage  |rj  j^^^' 
of  the  streets,  may  prove  a  public  nuisance.  yj^e  point 

between  Player  and  Broadnox  admitted,  such  by-law  beiog  founded  on  the  custom ;  and  vide 
Skin.  371.  pi.  19.  to  384.  4  Mod.  228.  A  by-law  to  restrain  the  number  of  hackney-coBches, 
and  that  they  should  not  exceed  -400,  and  objected  that  coaches  bemg  of  a  new  inrention,  a 
by-law  foQDoed  on  the  cnstom  was  void ;  but  there  is  no  resolution ;  and  now  vide  the  statutes 
5  W.  &  M.  c.  28.  9  Ann.  c.  S3.  1  G.  1.  c.  57.  26  G.  9.  c  72.  («)  A  by-law  that  no  carman 
within  the  city  uf  Londofi  should  go  with  his  cart  without  a  licence  from  the  auardians  of  such 
an  hospital,  &c.  is  void,  for  this  only  tends  to  the  private  benefit  of  the  guardians  of  the  hos- 
pital, and  is  in  nature  of  a  monopoly.  Roll.  Abr.  364.  Vide  Bulst  11, 12.— ^-And  all  by-laws 
ought  to  be  for  the  comnoo  benefit  oC  Sic^trndnotHorthe  privatehenefit  of  a  particular  man. 
Goldsb.79.    Moor,  580.   Garth.  480.  Ld.Raym.496.  Saik,  142,  pi.  1.  5Mod.438.  12  Mod. 

270.  686.    2  Will.  R.  209. 

So  if  the  number  of  taverns,  alehouses,  ^c.  increases  to  so  1^.284.^^ 
great  a  number  as  to  become  nuisances,  they  may  be  restrained  ^^' 
by  a  by-law. 

So  if  a  trade  becomes  a  nuisance  by  its  situation,  It  may  be  Skin.  580. 
restrained   by  a  by-law;   and   therefore  a  by-law  to  restrain  (*)Sid.284. 
butchers  and  chandlers  (ft),  and  such  others  (c)  from  setting  up  in  ^ul^\g 
Cheapside^  or  such  other  eminent  parts  of  the  city,  is  good,  be-  g,p,  (c)So  of 
cause  such  trades  are  offensive,  and  may  be  apt  to  create  diseases ,  a  brewhouse, 
and  therefore  for  fear  of  infection,  and  for  the  sake  of  public  March,  15. 
decorum  and  conveniency,  such  kind  of  ofiensive  trades  may  be  ^'^  "''^'trained 
removed  to  places  of  more  retirement.  from  setting  up 

a  tavern  in  Birchin-lane.   March,  15. 

So  if  a  by-law  be  made  in  I/mdoriy  that  none  shall  make  ^  Roll.  Abr.  365. 
hotpress,  nor  use  it  within  the  city,  under  the  penally  of  10/.  for  f^i^^' 
the  making  thereof,  and  5L  for  the  use  thereof,  this  is  a  gocxl  by-  brflwei^  drayt 
law ;  because  the  use  of  those  presses  is  dangerous  with  regard  to  should  not  be 
fire,  and  also  deceitful,  inasmuch  as  they  make  cloth  and  stujO&  P  ^  streets 
look  better  to  the  eye  than  in  truth  they  areu (d)  afterSeSfflifn 

the  forenoon  in  suoimer,  and  one  in  wintw,  is  food*  Bofworth  v.  Heame,  H-  llQ.i,  Stnu 
1085.   Ca,  temp.  Hardw.  405.   Andr.9i. 
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(D)  Such  as  affect  Strangers. 

Bulst.  ii.ad-  JF  the  Corporation  of  Batchers  in  London^  having  power  to 
i!ii^'ifr^  make  by-laws,  make  one,  that  no  butcher,  or  person  being  a 

135.  (a)  For  stranger,  shall  sell  any  veal  within  the  city  oi  London^  unless  t^ey 

the  general  dress  the  kidneys  of  their  veal  in  such  a  manner  as  the  kidneys 

learning  where  of  sheep  are  dressed,  under  the  penalty  of,  <Jr. ;  a  stranger,  selling 

^p^ound  b  ^^^  ^^  London  (a),  is  not  bound  to  take  notice  of  this  by-law. 

bv-Iaw8  or  not,  tide  Moor,  579.  Dais.  103.  Savil,  74.  Godb.  180.  Carter,  179.  Salk.  I4S. 
pi.  1.   LcL  Rayra.  496. 

Bultt.  12.  per        But  if  such  by-law  is  made  to  suppress  fraud,  or  any  general 

cwr,  [See  occ.   inconvenience  used  by  a  foreigner,  as  corruption,  4^.  in  the  sale 

Pierce  V.  Bar-  f  meat,  this  is  a  good  by-law,  and  such  of  which  he  must 
tram,  Cowp.         ,  ?•       /r\         •  ^ 

269.  Butchers*  take  noUce.  {b) 

Company  v.  Morey,  1  H.  Black.  370.]  {b\  That  strangers  coming  into  a  corporatioa  mticty 
at  their  peril,  take  notice  of  the  by-laws  or  such  corporation.    Skin.  ZSO.  pi.  19.   Lutw.  404. 

Jones,  144.  If  the  master,  wardens,  and  assistants  of  the  Trinity^house  in 

Vtde  Biidg.  Deptford^strandj  being  incorporated  by  letters  patent  of  Charles 

2  Vent.  35.  the  Second,  and  having  thereby  power  to  make  by-laws,  do  make 

Where  the  one,  that  every  mariner,  within  twenty-four  hours  after  anchorage 

University  of  in  the  river  of  Thames,  shall  send  his  gunpowder  on  shore,  if  the 

b^^'vf  TTi^*  weather  will  permit,  under  the  penalty  of,  4^.,  though  quoad  the 

w^'(Mrver,0i^  n^&tter,  this  is  a  good  by-law,  because  for  the  pubhc  gojd,  and 

vUegiatus  rive  prevention  of  the  danger  which  might  otherwise  accrue  to  the 

nonprwUep'  city  of  London  s  yet,  because  the  by-law  extended  beyond  the 

pn  w?lSng  jurisdiction  of  the  makers,  duUtatur. 

in  the  streets  after  nine  at  night,  and  having  no  reasonable  excuse  to  be  allowed  by  the  proctor, 
should  forfeit  40f.^  and  whether  this  could  affbct  or  extend  to  a  townsman,  dtAUatur;  and  a 
prohibition  granted,  to  the  end  the  merits  may  be  determined.    I  H.  Black.  575. 

8  Mod.  159.  If  the  Company  of  Homers  of  London,  being  incorporated  by 

adjudged.  letters  patent,  and  empowered  to  make  by-laws  for  the  better 

S)vernment  of  their  cx>rporation,  make  a  by-law,  that  two  men  by 
em  appointed  shall  buy  rough  horns  for  the  said  company,  and 
bring  them  to  the  hall,  there  to  be  distributed  every  month  by 
the  master,  4fc»  for  the  use  of  the  company ;  and  that  no  mem* 
ber  of  the  company  shall  buy  rough  horns  within  twenty-four 
miles  of  London,  but  only  of  those  two  men  appointed,  under 
the  penalty  of,  4^c.  this  is  no  good  by-law;  for  they  being  a 
company  incorporated  in  the  city  of  London^  have  no  juris- 
diction elsewhere ;  and  may  as  well  extend  their  power  all  over 
England,  as  for  twenty-four  mUes. 
(e)  Salk.  143.         A  by-law  that  all  strangers  coming  into  the  port  of  London 
P*,- 7.  per  car.    should  employ  city  porters  to  carry  their  goods,  4^.  is  naught; 
\^s  s  C^^**  ^^^  ™*y  indeed  make  a  by-law  that  none  but  freemen  shall  be 
Slat  they  being  porters(c):  but  to  confine  strangers  to  none  but  such  as  are 
a  corporation    city  porters,  is  unreasonable;  for  if  the  city  will  appoint  no 
cannot  make     porters,  they  have  no  remedy  against  the  city :  also  strangers 
bnTi^^'fiu!  *^*""^  know  who  are  city  porters,  nor  compel  them  to  serve 

ternity.  See"    *^™- 
ioMod.338.,&c. 

(E)  Such 


(E)  Such  as  in  the  Frame  and  Make  of  them  are  void^  S^.         811 

(£)  Such  as  in  the  Frame  and  Make  of  them  are  void, 
by  ordaining  a  Method  of  enforcing  Obedience  to 
them  contrary  to  Law. 

"DY-LAWS  are  usually  made  with  certain  penalties,  which  5Co.C4. 

regularly  are  to  be  recovered  by  action  of  debt  (a),  or  may  ^)  A  by-law 
be  levied  by  dUtresB.  (*)  t^o^' 

that  the  penalty  shall  be  recovered  by  the  chamberlain,  u  good.    5  Co.  68. But  if  the 

mayor  and  commonalty  limit  the  penaJty  of  the  by-law  to  themselves,  it  cannot  be  recovered 
in  the  mayor's  court  unless  he  be  severed.  Salk.  997.  pi.  9.  398.  Ld.  Ravm.50l.  Where^ 
upon  a  by-law  made  in  London^  the  penalty  was  limited  to  be  recovered  by  action  of  debt, 
wherein  no  essoin,  {Mnotection,  or  wager  of  law  should  be  allowed ;  the  justices  sud  they  were 
very  presumptuous  in  making  bv-laws  in  so  legislative  a  strain,  and  said  they  might  be  sued  in 
JS.  J2.  for  their  presumption  and  insolence.  Godb.  107.  5  Mod.  193.  -»— The  action  cannot 
be  restrained  to  the  court  of  the  corporation  in  which  the  by-law  is  made;  but  debt,  notwith* 
standing,  will  lie  thereupon  in  the  superior  courts.  3  Sid.  105. 178.  [A  by-law,  which  dedarMi 
that  none  but  freemen  should  keep  a  shop,  and  confined  the  action  to  the  Portmote  courts 
where  the  sheriff  or  coroner  (who  must  be  freemen)  arrayed  the  junr,  was  adjudged  bad. 
Hesketh  v.  Broddock,  5  Burr.  1847.1  Where,  under  the  penalty  ot  such  a  sum  (not  ezp 

ceeding  40«.)^  as  by  the  makers  of  the  by-law  should  be  assessed.  Brid.  159. 149. — How  the 
penalty  must  be  ascertained.  9  Lutw.  1394.  (b^  A  penal  sum  to  be  forfeited  for  nonperform- 
ance of  a  by-law,  cannot  be  levied  by  distress,  without  a  prescription,  or  express  limitation  by 
the  by-law.   5  Co.  64.   ||See  9  Maule  &  S.  60.|| 

But  a  by-law  with  a  penalty  of  imprisonment  (c),  or  for*  sCo,C4. 

feiture  of  goods  and  chattels,  is  void :  for,  by  the  general  law  of  8  Co.  197. 

the  kingdom,  no  man  is  to  be  imprisoned,  or  dispossessed  of  hb  ^^*  Resobred. 

goods  and  chattels,  nisi  per  legale  judicium  parium  suorum,  vel  per  f^^l'  4^  j 

legem  terra  5  and  were  by-laws  with  such  penalties  allowed,  it  s.  P.  \e)  And 

would  be  enabling  corporations  to  set  up  private  particular  laws,  there  the  by- 

in  contradiction  to  the  laws  of  the  land ;  which  would  be  against  ]**  ^••i  ^^^ 

the  very  nature  and  essence  of  a  by-law ;  which,  though  it  may  oDDrofi?ous 

be  prater  the  general  law  of  the  realm,  it  cannot  be  contra*  ^^rds  to  the 

mavor,  he  should  be  imprisoned,  &c.  Per  cur.  Such  a  by-law  is  not  lawful ;  but  a  by-law  to 
disfranchise  the  offender  had  been  good.  —  The  city  of  London  cannot  set  a  fine,  &c.  for  non- 
performance of  a  by-law.   Comb.  10. 

If  the  G>mpany  of  Tailors  in  the  city  of  Exeter^  being  incor-  «  Y^"*' .^®*' 
porated  by  letters  patent  of  Edward  the  Fourth,  and  having  J^^^cieA^ 
thereby   power  given  them  to  make  by-laws,  make  a   by-law  and  Tucker, 
under  a  certain  penaltv,  to  be  levied  by  distress  and  sale  of  the  (d)  So  a  by- 
ofiender's  goods  {d) ;  this  is  no  good  by-law ;  for  the  forfeiture  law  cannot  be 
cannot  levied  by  sale  of  the  offender's  goods.  JSTofC 

feiture  of  the  goods,  &c.  9  Inst.  47.  8  Co.  197  b.  9  Vent.  183.  1  Keb.  733.,  [though  the 
corporation  be  created  by  act  of  parliament,  if  no  such  power  be  expressly  given.  iCirk  v. 
No  will,  1  Term  R.  118.]  ||But  a  by-law  that  members  of  a  company  shall  pay  calls  made  on 
them  in  a  certain  time  after  notice,  or  otherwise  forfeit  their  snares,  is  good,  and  equity  will 
not  relieve  against  a  forfeiture  incurred  by  n^lect.  Sparks  v.  Liverpool  Water-works 
Company,  is  Ves.498.|| 

HAnd  a  by-law  made  by  the  freemen  of  the  Company  of  Adley  v. 
Free  Fishers  and  Dredgers  of  Whitstahle^  prohibiting  any  free-  Reeves, 
men  from  being  engaged  in  the  trade  of  sending  oysters  to  ^  Maule  &S. 
market  from  any  other  ground  on  the  Kentish  shore  than  the  Court  of  K.B. 
oyster  ground  of  the  company,   under  a  penalty  of  10/.,  and  refused  a  wan-' 
in  case  of  refusal  to  pay  the  same,  that  such  freeman  should  damus  to  the 

thenceforth, 
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company  to  thenceforth,  tmd  until  the  fine  was  paid*  be  excluded  from 
T^'^Vh'^  all  share  of  the  profits  to  be  made  thereafter  by  the  joint  trade 
office  of  free-  ^^  ^^^  company,  was  held  to  be  a  void  by-law,  there  being  no 
man.  7  East,  usage  stated  to  that  extent,  but  only  an  usage  for  the  freemen  to 
353. ;  and  see  make  orders  for  regulating  the  company  and  fishery,  with  fines 
^^iJr^^^^'  and  penalties  for  breach  of  such  orders,  and  for  prohibiting 
^"^'  fi^eemen  from  being  engaged  in  other  oyster  grounds,   under 

penalties  to  be  stopped  out  of  the  money  arising  by  the  sale  of 
the  stint  of  oysters  of  such  freemen^  Lord  EUenborough  CX  J. 
said,  '*  A  by-law  giving  a  remedy  by  distress  for  the  recovery 
of  the  penalty  would  be  bad.  And  is  not  this  worse  ?  The 
company  are  not  content  with  levying  the  fine,  but  they  with- 
hold all  share  of  the  profits  till  the  fine  is  paid." —  ^  Whether 
the  by-law  would  have  been  good  if  it  had  not  contained  these 
extraordinary  means  of  compelling  payment  of  the  penal^. 
According  to  8  Term  R.  852.  it  seems  that  it  would ;  but  that 
what  may  well  be  the  subject  of  contract  in  a  partnership  may 
not  be  good  as  a  by-law  of  a  corporation,  see  1 7  Ves.  328.  | 

If  in  London  a  by-law  is  made,  that  if  any  ireeman  takes 
the  son  of  an  alien  to  be  his  apprentice  the  bonds  and  cove- 
nants shall  be  void,  this  is  no  good  by-law;  for  though  the 
common-council  might  have  inflicted  a  fine  or  other  punishment 
upon  such  master,  yet  they  cannot  make  the  bonds  and  cove- 
nants void. 

[Although  a  by-law,  in  exclusion  of  foreigners  firom  the  ex- 
ercise of  a  trade,  may  be  good  with  a  precedent  custom  to  sup- 
port it,  yet  it  is  void  if  uie  penalty  is  made  recoverable  by  a 
stranger,  not  a  member  of  the  corporation :  it  must  be  made 
recoverable  by  the  corporation,  or  some  person  for  their  use,  as, 
in  London^  by  the  chamberlain,  else  it  would  be  like  assigning  a 
chose  in  adiotu 

Under  a  power  by  charter  to  make  by-laws,  a  corporation 
cannot  make  a  law  requiring  their  members  to  take  an  oath  for 
the  due  observance  of  tneir  statutes  and  ordinances,  or  to  autho- 
rize themselves  to  admmister  an  oath.] 
Master,  fte.  of  |^  by-law  imposing  a  fine  on  every  master,  warden,  or 
'^^^^Co«K  '^^^^^^  ^f  ^  company  who  shall  not  attend  all  courts  to  be 
"  ^.  "  holden,  is  valid.|| 
Woodroib,  7  Bam.  &  C.  SSS. 


Totterdell  v. 
GJasby, 
a  Wils.  966. 
1  Wils.  837. 
5  Co.  69  b. 


Rex  ▼.  Dean 
of  Dublin, 
1  Stra.  536, 
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ADDENDUM. 


BANKRUPT. 

"D Y  1  &  2  Will.  4.  c.  36.  it  is  enacted,  '<  That  it  shall  be  law-  i  &  9  W.  4. 

"  fill  for  his  majesty,  his  heirs  and  successors,  by  charter  or  ^'  ^' 
*'  letters  patent  under  the  great  seal  of  the  United  Kingdom  of 
**  Great  Britain  and  Ireland^  to  erect  and  establish  a  court  of  ju- 
**  dicature  which  shall  be  called  <  The  Court  of  Bankruptcy,- 
*'  and  by  commission  under  the  great  seal  to  appoint  one  person^ 
^  being  a  serjeant  or  a  ban*ister  at  law  of  not  less  than  ten  years' 
'*  standing,  to  be  the  chief  judge  of  the  said  court,  and  three  per- 
'*  sons,  being  serjeants  or  barristers  at  law  of  not  less  tlian  ten 
'^  vears'  standing  at  the  bar,  or  of  five  years'  standing  at  the  bar, 
**  having  previously  practised  five  years  as  a  special  pleader  below 
'*  the  bar,  to  be  other  judges  of  the  said  court,  and  six  persons,  being 
*'  barristers  at  law  of  not  less  than  seven  years'  standing  at  the  bar, 
**  or  of  four  years'  standing  at  the  bar,  having  previously  practised 
*<  asa  special  pleader  for  three  years  below  the  bar,  to  be  called 
*'  commissioners  of  the  said  court,  and  from  time  to  time  to 
*^  supply  any  vacancy  in  the  number  of  the  said  judges  and 
*'  commissioners ;  and  the  same  court  shall  be  and  constitute  a 
**  court  of  law  and  equity,  and  shall,  together  with  every  judge 
*^  and  commissioner  thereof,  have,  use,  and  exercise  all  the 
**  riffhts,  incidents,  and  privileges  of  a  court  of  record  or  judge 
'*  of  a  court  of  record,  and  all  other  rights,  incidents,  and  pri- 
^  vileges,  as  fullv  to  all  intents  and  purposes  as  the  same  are 
**  used,  exercisea,  and  enjoyed  by  any  of  his  majesty's  courts  of 
<*  law  or  judges  at  Westminster.^* 

By  $  2.  it  is  enacted,  *^  That  the  said  judges,  or  any  three  of  $  2. 
**  them,  shall  and  may  form  a  Court  of  Review,  which  shall 
<'  always  sit  in  public,  save  and  except  as  may  be  otherwise 
<<  directed  by  this  act,  or  by  the  rules  and  regulations  to  be 
<'  made  in  pursuance  hereof^  and  shall  have  superintendence* 
*<  and  controul  in  all  matters  of  bankruptcy,  and. shall  also  have 
<*  power,  jurisdiction,  and  authority  to  hear  and  determine, 
**  order  and  allow  all  such  matters  in  bankruptcy  as  now  usually 
^  are  or  lawfully  may  be  brought  by  petition  or  otherwise 
^  before  the  Lord  Chancellor,  whether  such  matters  may  have 
^  arisen  in  the  said  Court  of  Bankruptcy  or  elsewhere,  except 
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'*  as  is  herein  otherwise  provided,  and  also  to  iovest^te  and 
*^  examine,  hear  and  determine  all  such  other  matters  within 
*'  the  jurisdiction  of  the  said  Court  of  Bankruptcy  as  are  by 
*^  this  act,  or  may  be  by  the  said  rules  and  regulations,  assigned 
*'  and  referred  to  the  said  Court  of  Review.  ^ 
S  ^*  *^  §  3.  And  be  it  enacted^  that  all  such  matters  to  be  heard  and 

^^  determined  in  the  said  Court  of  Review,  shall  be  brought  on 
^*  by  way  of  petition,  motion,  or  special  case,  according  to  the 
rules  and  regulations  to  be  established  as  hereinafter  provided, 
subject  to  an  appeal  to  the  Lord  Chancellor  on  matters  of 
law  and  equity,  or  on  the  refusal  or  admissbn  of  evidence 
only ;  and  in  all  cases  of  appeal  to  the  Lord  Chancellor  by 
*^  virtue  of  this  act,  such  appeal  shall  be  on  a  special  case,  and 
*^  in  no  other  mode  whatsoever^  except  the  Lord  Chancellor 
*^  shall  in  any  case  otherwise  direct;  which  special  case  shall  be 
approved  and  certified  by  one  of  the  judges  of  the  said  Court 
of  Review  in  matters  arising  in  the  said  court,  and  by  the 
*<  judge  trying  the  issue  in  matters  arising  out  of  the  trial  of 
issues ;  ana  the  determination  of  such  judge  on  the  settlemeni 
of  such  case  shall  be  final  and  conclusive :  provided  always, . 
that  all  appeals  to  the  Lord  Chancellor  by  virtue  of  this  act 
shall  be  heard  by  the  Lord  Chancellor  only,  and  not  by  wvf 
**  other  judge  of  the  High  Court  of  Chancery/' 
$  4.  By  $  4.  it  is  enacted,  *^  That  it  shall  be  lawful  for  the  sa^A 

*<  Court  of  Review  to  direct  any  issue  of  fact  arising  therein  to 
^<  be  tried  by  a  jury  before  one  of  the  judges  therec?,  or  before 
**  a  judge  of  assize,  and  to  issue  process  to  compel  the  attend* 
*^  ance  of  jurors  and  witnesses,  and  to  enforce  the  orders  and 
<<  decrees  of  the  said  Court  of  Review,  and  to  that  end  to  exer> 
^^  cise  all  the  powers  vested  for  such  purposes  in  aiqr  of  his  loa* 
'^  jesty's  courts  of  record  at  Westminster, 
$  5.  '^  $  5.  And  be  it  enacted,  that  all  costs  of  suit  betveeoi  p«ity 

<<  and  party  in  the  said  Court  of  Review  shall  be  in  the  discre* 
*<  lion  of  the  Court,  and  shall  be  taxed  by  one  of  the  raastec&of 
**  the  Hi^h  Court  of  Chancery. 
$  6.  *^  $  6«  And  be  it  enacted,  that  the  said  six  commissioners  may 

*^  be  formed  into  two  subdivision  courts,  consisting  of  three 
^'  commissioners  for  each  coart,  for  hearing  and  detenaiiuDg  the 
<^  matters  and  things,  and  making  the  examinations  hereinafter 
^^  referred  thereto ;  and  all  references  or  adjournments  by  a  sin* 
«  gle  commissioner  to  a  subdivi»on  court  by  virtue  of  this  act, 
^*  shall  be  to  the  subdivision  court  to  which  he  helongSy  unless 
^  the  said  commissioner,  in  case  of  the  sickness  of  ^someone  or 
^  more  of  the  ecmmissicxiers  of  such  subdivision  ow>t,  of  otiber 
^  sufficimt  causes  shall  think  fit  otherwise  to  tdil^eQt»^|lod.  tba 
^  dvbdi vision  'courts  may  sit  either  in  public  (x  pviyine  ,%$.  they 
*^  .sliell  see  fi(i<  unless^  wherer  it  $hall  be  olberw}se>prfk?Ade4'b7 
^  this  a^  or.  by  the  rules  to  be>  aaade  as  bereioaftsraneBtipped*'' 
(7.  By  $  34  it  is^  enactedi  <*  Th^t  in  every  baplwiptcy  ^ira^eputed  in 

*^  tw  aaid  Cdurt  of  Bankmiptcyy  it  shall  and  miiy  be»  lawfiil  ior 
*^  any  one  or  more  of  the  said  six  commissioners  %o  hafei  per- 
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**  form^  and  execiite  all  the  poWert,  duties,  and  nUthoritiesFt)y* 
^^  any  act  or  acts  of  parliament  now  in  force  Vested  in  commis-} 
'<  sioners  of  bankrupt,  in  aU^  respects  as  if  they  or  any  one  or 
^*  more  of  them  were  in  every  instance  specially  authorized  and 
fV  appointed  for  the  purpose  by  a  separate  commission  ander  the 
**  great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ire^ 
**  UiTui:  provided  always,  that  no  single  commissioner  shall  have 
^  power  to  commit  any  bankrupt  or  other  person  examined  be-' 
^  fore  him,  otherwise  than  to  the  care  and  custody  of  a  messen^ 
*'  ger  or  other  officer  of  the  said  court,  to  be  by  him  detained  in 
*^  his  custody,  and  brought  up  before  a  subdivision  court,  or  the 
**  Court  of  Review,  within  three  days  after  such  commitment, 
*^  ibr  which  purpose  one  of  such  courts  shall  be  forthwith 
f<  assembled,  and  to  which  court  such  examination  shall  be 
**  adjourned.** 

$  9.   regulates  the  appointment  of  registrars   and  deputy         §  ^. 
redstrars. 

oy^  10.  attorneys  and  solicitors  of  the  superior  courts  at       ^  k^ 
Wesiminster  mav  be  admitted  in  the  Court  of  Bankruptcy,  and 
may  appear  and  plead  without  counsel  in  any  proceedings  (ex- 
cept proceedings  before  the  Court  of  Review,  and  trials  of  issues^ 
by  juries). 

By  §  12.  it  is  enacted,  <*  That  in  every  case  where  the  Lord  §  las 
*^  Ciiancellor,  by  virtue  of  any  former  act,  hath  power  to  issue  a 
*'  commission  of  bankrupt  under  the  great  seal,  it  shall  and  may 
^*  be  lawful  for  him,  and  also  for  the  Master  of  the  Rolls,  the 
"  Vice-chancellor,  and  each  of  the  masters  of  the  Court  of 
*'  Chancery  acting  under  any  appointment  by  the  Lord  Chan- 
*'  cdlor  to  be  given  for  that  purpose,  on  petition  made  to  the 
''  Lord  Chancellor  against  any  trader  having  committed  any  act 
of  bankruptcy  by  any  creditor  of  such  trader,  and  upon  bis 
filing  such  affidavit,  and  giving  such:  bond  as  is  by  law  re- 
quired, to  issue  his  fiat  under  his  hand  in  lien  of  such  com* 
^'  mission,  thereby  authorizing  such  creditor  to  prosecute  his 
'^  said  complaint  in  the  said  Court  of  Bankruptcy,  or  to  prose- 
^  cute  the  same  dsewhere  before  such  discreet  and  proper  per- 
^  sons  as  the  Lord  Chancellor,  or  as  the  Master  of  the  Rolls^ 
^  Viee-Chancellor,  or  one  of  the  Masters  of  the  Court  of  Chan- 
^  cerr,  acting  as  aforesaid  by  such  fiat,  may  think  fit  to  nominate 
'*  and  appoint ;  and  that  the  persons  so  appointed  shall  thereby 
<^ '  have  the  like  power  and  authority  to  all  intents  and  purposes 
<^  as  if  they  were  ass^ned  and  appointed  special  commissioners 
<*'by  viitue  of  a  commiBsion  rnider  the  great  seai  *    • 

**  *$  t^  And  be  it  enacted,  that  every  such  fiat,  prosecuted  in  §  is, 
^'the  said  Court  of  Bankruptcy,  shall  be  filed  and  entered  of 
^  record  in  the  said  court,  and  shall  thenceforth  be  a  record  of 
*y  the  said  courts  and  it  shall  thereupon  be  lawful  for  any  one 
^  or*  more  of  the  commissioners  thereof  u>  proceed  theteon  in 
^  all  respects  as  commissioners  acting  in  the  execution  of  a 
**  comknission  of  bankrupt,  save  and  except  as  such  proceedings 
^<' may  be  altered  by  virtue  of  this  act. 
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$  14.  ^  $  14.  And  be  it  enacted,  that  the  Judges  who  go  the  M^rsI 

**  circuits  in  England  and  fValeSf  may  be  directed  by  the  I^td 
*^  Chancellor  from  time  to  time  to  return  to  him  the  names  of 
^*  such  number  of  barristers,  solicitors,  and  attoroeTS  fx^ctising 
^*  in  the  counties  to  the  said  circuits  belonging,  and  upon  such 
**  persons  being  returned,  and  approved  by  the  Lord  Chancellor, 
'^  the  fiat  or  fiats  aforesaid,  not  directed  to  the  Coait  of 
**  Bankruptcy,  shall  be  directed  to  some  one  or  more  of  such 
^*  persons  in  rotation,  to  act  as  commissioners  of  bankrupt, 
'*  according  to  the  districts  or  places  for  which  such  persons 
^  shall  be  so  returned,  and  to  no  other  persons  than  socii  as 
*^  shall  be  included  in  such  return  :  provided  always,  thatit  sliall 
*^  be  lawful  for  the  Lord  Chancellor,  at  any  time,  to  remove  any 
^  person  from  the  lists  so  to  be  returned,  for  such  causes  as  to 
^^  him  shall  seem  fit. 

$  16.  <*  $  16.  And  be  it  enacted,  that  all  the  laws  and  statutes,  niles 

*^  and  orders,  now  in  force  relating  to  bankrupts,  or  to  com* 
^  missioners  of  bankrupt,  or  to  proceedings  undear  such  oom- 
*^  missions,  or  to  the  subject  matter  of  such  proceedings,  or  to 
'*  the  persons  concerned  therein  or  in  any  way  afiectod  thereby, 
f*  shall  in  like  manner  extend  and  be  constnied  to  extend  m 
**  every  respect,  as  far  as  the  same  may  be  applicable^  to  th& 
*^  act,  and  to  fiats  issued  in  pursuance  tnereof,  and  to  all  ^ro- 
'^  ceedings  under  the  same,  and  to  all  the  si^ject  mattet  d( 
^  such  proceedings,  and  to  all  persons  concerned  therein  or  in 
<'  any  way  affected  thereby,  to  all  intents  and  purposes  what- 
*'  soever,  as  if  every  such  fiat  were  a  commission  of  bankrupt 
'*  under  the  great  seal  of  the  United  Kingdom  of  Great  Briiain 
*^  and  IreUxfidj  save  and  except  as  may  be  otherwise  direded  by 
"  this  act. 

$  17.  '^  $  17.  And   be   it  enacted,   that  if  any  trader  adjnc^ed 

**  bankrupt  shall  be  minded  to  dispute  such  adjudication,  and 
^*  shall  present  a  petition  praying  the  reversal  there^rf*  to  the 
*^  said  Court  of  Review,  such  petition  to  be  presented  widim  two 
-'^  calendar  months  from  the  date  of  such  adjudication,  if  such 
*^  trader  shall  be  then  residing  within  the  United  Kingdom,  or 
^  within  three  calendar  months  from  the  date  aforesaid  if  then 
^*  residing  in  any  part  of  Europe^  or  within  one  year  fifom.the 
^*  date  aforesaid  if  then  residing  elsewhere^  or  wRhin  sn^  other 
**  time  as  the  said  court  shall  dlow,  (not  exceeding  one  year,  to 
^  be  computed  from  the  date  aforesaid,)  such  Court  of  Retiew 
^^  shall  proceed  to  hear  and  decide  on  the  said  petiCioD;  or  at 
<^  the  option  of  the  said  bankrupt,  and  on  his  findii^  snch 
**  security  for  costs  (if  the  said  court  shall  think  fit  to  require 
^  any  security)  as  by  the  said  court  shall  be  approved,  ahaH 
^  direct  an  issue  to  try  any  matter  of  fiKt  aflbctiug  the  irdidity 
<<  of  such  adjudication,  by  a  jury  to  be  duly  impaimdlad  and 
**  sworn  for  that  purpose,  before  the  chief  judge,  or  any  one  or 
^  more  of  the  other  judges  of  the  Court  of  Bankrupt^ ;«  said  if 
*'  the  verdict  on  such  issue  shall  not  be  set  a^de  on  appficatton 
<<  to  the  said  Court  of  Review,  within  onie  month  after  the  said 

"trial. 
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^  trial)  or  if  the  ac^udication  of  the  commissioiier  ahiiU  not  be  set 

^  aside  by  the  said  Court  of  Review  on  the  petition  aforesaid,  such 

*^  verdict  or  such  adjudication  of  the  said  commissioner}  shall 

^  in  all  cases,  as  against  the  said  bankrupt,  and  also  as  against 

<<  the  petitioning  creditor,  and  as  against  any  assignee  to  be 

*'  chosen  of  any  such   bankrupt's  estate  and   effects,  and  as 

^*  against  a]l  persons  claiming  under  the  said  assignees,  and  all 

**  persons    indebted   to  .the  bankrupt's  estate,   be  conclusive 

*'  evidence  that  the  party  was  or  was  not  a  bankrupt  at  the  date 

<<  of  such  adjudication,  any  other  act,  debt,  or  trading,  than  the 

^^  act,  debt  or  trading  proved  at  such  trial  notwithstanding: 

*'  providing  always,  that  an  appeal  shall  be  to  the  Lord  Chan* 

'^  cellor  from  the  decision  of  the  said  Court  of  Review,  upon 

'^  matter  of  law  or  equity,  or  on  the  refusal  or  admission  of 

**  evidence  only, 

.   **  $  1 8,  Pi'ovided  always,  and  be  it  further  enacted,  that  after  §  is. 

^^  any  such  issue  shall  have  been  tried  as  aforesaid.  It  shall  and 

^  may  be  lawful  for  the  Lord  Chancellor,  on  petition  to  him,  to 

*^  be  presented  within  one  calendar  month  after  such  verdict, 

^/  and  upon  notice  thereof  to  the  bankrupt  upon  special  circum* 

^*  stances,  to  be  submitted  to  the  said  Lord  Chancellor,  to  order 

V  that  another  fiat  do  issue  at  the  instance  of  any  other  than  the 

V  former  petitioning  creditor  against  the  said  bankrupt,  and  that 
**  such  fiat  shall  and  may  be  supported  by  any  debt,  tradings  or 
<*  act  of  bankruptcy,  other  than  tliose  given  in  evidence  on  the 
*^  trial  of  such  issue. 

^*  $  1 9.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord  §  1 9. 

*^  Chancellor,  upon  the  reversal  of  any  adiudication  of  bank- 
^^  ruptcy,  or  for  such  other  cause  as  he  shall  think  fit,  to  order 
'^  that  any  fiat  issued  by  virtue  of  this  act,  shall  be  rescinded  or 
*^  ammlled ;  and  such  order  shall  have  all  the  force  and  effect  of 
**  a  writ  of  supersedeas  of  a  commission,  according  to  the  existing 
'*  laws  and  practice  in  bankruptcy, 

*^  $22.  And  be  it  enacted,  that  a  number  of  persons,  not  ^  s2. 
*'  exceeding  thirty,  being  merchants,  brokers,  or  accountants,  or 
*<  persons  who  are  or  have  been  engaged  in  trade  in  the  cities  of 
**  London  or  Westminster^  or  the  parts  adjacent,  shall  be  chosen 
«<  by  the  Lord  Chancellor  to  act  as  official  assignees  in  all  bank- 
**  ruptcies  prosecuted  in  the  said  Court  of  Bankruptcy ;  one  of 
^*  which  said  official  assignees  shall,  in  all  cases,  be  an  assignee 
<<  of  each  bankrupt's  estate  and  effects,  together  with  the  as- 
*}  signee  or  assignees  to  be  chosen  by  the  creditors ;  such  official 
^^  assignee  to  give  such  security,  to  be  subject  to  such  rules,  to 
^<  be  selected  for  such  estate,  and  to  act  in  such  manner  as  the 
^  said  chief  and  other  judges,  with  the  consent  of  the  Lord 
<<  Chancellor,  shall  from  time  to  time  direct :  and  all  the  personal 
*^  estate  and  effects,  and  the  rents  and  profits  of  the  real  estate, 
*'  and  the  proceeds  of  sale  of  all  the  estate  and  effects,  real  and 
*<  personal,  of  the  bankrupt,  shall,  in  every  case,  be  possessed 
<^  and  received  by  such  dficial  assignee  alone,  save  where  it 
''  bhall  be  otliecwifie  directed  by  the  said  Court  of  JBan]^i:iip)cyy 

"  or 
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or  atiy  jadge  or  comjnissioDer  thereof;  and  dl  stodt  in  tfie' 
poblic  fondsy  or  of  any  pablic  company,  andk  all  monies,' 
excheqaer  bills,  India  bonds,  or  other  pnblic  aecnrities,  and 
*'  all  bills,  notes,  and  other  n^otiable  instruments,  shall  be 
^  fortbwitii  transferred,  delivered,  and  paid  by  snch  offidat 
^  assignee  into  the  Bank  of  England,  to  the  credit  of  the  ac- 
*^  oountant-general  of  the  High  Coart  of  Qiancery,  to  be  subject 
^  to  such  order,  rule,  and  r^uhmon  tbr  the  keeping  of  the 
'^  account  of  the  said  monies  and  other  eflfects,  and  for  the  pay- 
^^  ment  and  delivery  in,  investment,  and  payment,  and  ddivery 
^^  out  of  the  same,  as  the  Lord  Chancellor,  or  the  said  Coort  of 
^^  Review,  or  any  judge  of  tlie  said  Court  of  Bankraptxry,  if 
**  authorized  so  to  do  l^  any  general  order  of  the  same  coort, 
*^  shall  direct :  and  if  any  such  assignee  shall  neglect  to  mrice 
*^  such  transfer,  delivery,  or  payment,  every  such  aas^nee  shall 
^  be  liable  to  be  charged  in  the  same  manner  as  by  the  sakl 
*^  recited  act  is  provided,  in  cases  of  n^tect  by  assigBees  lo 
**  invest  money  in  the  purchase  of  exchequer  bilk,  whenifiraoled' 
^^  so  to  do :  provided  always,  that  until  assignees  shall  be  chosen 
^  by  the  creditors  of  each  bankrupt,  such  official  assignee  so  to 
^  be  appointed  to  act  with  the  assignees  so  to  be  ehosett  try  the 
^  creditors,  shall  be  enabled  to  act,  and  shall  be  deemed  to  be, 
**  to  all  intents  and  purposes  whatsoever,  a  sole  assignee  of  each 
**  bankrupt's  estate  and  effects. 

(  33.  '^  $  ^^'  Provided  always,   and  be  it  enacted,   that  nothing 

<^  herein  contained  shall  extend  to  authorize  any  such  officiiu 
<^  assignee  to  interfere  with  the  assignees  chosen  by  the  cre- 
<^  ditors  in  the  appointment  or  removal  of  a  solicitor  or  attorney, 
**  or  directing  the  time  and  manner  of  effecting  any  sale  of  the 
*^  bankrupt's  estates  and  effects. 

§  24.  *^  §  ^4«  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord 

**  Chancellor,  from  time  to  time  as  any  vacancy  may  occur  in 
*^  the  said  before-mentioned  number  of  official  assignees,  to 
'^  appoint  some  other  such  person  as  aforesaid  to  fiU  any  vacancy 
^  so  occurring;  and  in  case  of  the  death  or  removal  of  any  official 
'^  assignee  who  shall  have  been  appointed  to  act  in  any  bank- 
^*  ruptcy,  it  shall  be  lawful  for  the  said  Court  of  Bankruptcy) 
^'  subject  to  any  rules  to  be  made  by  virtue  of  this  act,  to 
*^  appoint  another  official  assignee,  of  the  number  hereby  pre- 
**  scribed,  to  act  in  the  same  bankruptcy,  in  the  place  of  the 
*^  assignee  who  shall  have  so  become  dead  or  been  removed. 

§  25.  *^  $  25.  And  be  it  enacted,  that  when  any  person  hath  been 

**  adjudged  a  bankrupt,  all  his  personal  estate  and  efiects,  pre- 
**  sent  and  future,  which  by  the  laws  now  in  force  may  be  as- 
*^  signed  by  commissioners  acting  in  the  execution  of  a  com- 
'<  mission  against  such  bankrupt,  shall  become  absolutely  vested 
*<  in  and  transferred  to  the  assignees  or  assignee  for  Uie  time 
'<  being,  by  virtue  of  their  appointment,  without  any  deed  of 
**  assignment  for  that  purpose,  as  fully  to  all  intents  and  pur- 
*<  poses  as  if  such  estate  and  effects  were  assigned  by  deed  to 
**  such  assignees,  and  the  survivor  of  them ;  and  as  often  as  any 

"  such 
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^'  such  a^ffnees  shall  die  or  be  lawfally  removedi  and  a  new 
<<  assif(nee  auly  appointed,  all  such  personal  estate  as  was  then 
<<  vested  in  such  deceased  or  removed  assignee  shall,  by  virtue 
«  of  such  appointment,  vest  in  the  new  assignee^  either  alone 
'*  or  jointly  with  the  existing  assignees  as  the  case  may  require, 
*'  without  any  deed  of  assignment  fcH:  that  purpose, 

'^  §  26*  And  be  it  enacted,  that  where  any  person  shall  be 
adjudged  a  bankrupt,  all  such  present  and  future  real  estate 
of  suoi  bankrupt,  whether  in  the  United  Kingdom  of  Grea^ 
'*  Britain  and  Ireland^  or  in  any  of  the  dominions,  plantations, 
^*  or  colonies  belonging  to  his  majesty,  as  by  the  said  recited 
^'  act  is  directed  to  be  conveyed  by  the  commissioners  to  the 
assignees,  sliall  vest  in  such  bankrupt's  assignee  or  assignees 
fioir  the  time  being,  by  virtue  of  his  or  their  appointment, 
'<  without  any  deed  of  conveyance  for  that  purpose ;  and  as 
^<  often  as  any  such  assignee  or  assignees  shall  die,  or  be  law- 
<^fiiUy  removed  or  displaced,  and  a  new  assignee  or  assignees 
*^  'sbail  be  duly  appointed,  such  of  the  aforesaid  real  estate  as 
'*  shall  remain  unsold  or  unconveyed,  shall  by  virtue  of  such 
**  appotntment  vest  in  the  new  assignee  or  assignees,  either  alone 
^*  0B  jointly  with  the  existing  assignees,  as  the  case  may  require, 
*^  ^without  any  conveyance  for  that  purpose/' 

(For  further  provisions  see  the  act) 
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